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NOMINAlLi 

Absence of Star denotes Cases of Provincial or Small Importance. 
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^ ^ Indicate Cases of Very Great Importance. 
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Abdul Qayum Khan v. City Board, Mus- 
soorie i 147 

Abdul Quadir v. Natendra Mohan Ghose 210 
Abdul Shakur v. Nandlal 552 

Abdul Shakur Khan v. Emperor 257 

Abdul Shakur Khan v. Mt. Rafiqunnissa 73 
Abdul Wahid v. Ram Krishna 303 

•Abdul Wahid v. Tribhawan Das 75G 

•Abhilakhi, Mt. v. Sada Nand FB 244 

Ahmad Khan v. Ali Bux 103 

•Ajodhia Prasad v. Data Ram 131 
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Allah Bakhsh v. Emperor 555 

Allah Bakhsh v. Hamid Khan IGO 
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Ambikaprasad v. Emperor 7 
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•*Anand Prakash v. Narain Das Dori L 3 I 

FB 162 

Arjun Singh v. Emperor 362 

Ashraf Zadi Begum, Mt. v. Lalta Prasad 338 
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Babu Ram v. Emperor 8 

Babu Ram v. Ram Narain 33 

Badam Singh v. Kasturi Kunwat 606 

Bahadur v. Narain Singh 553 

Balbhadta Upadhya v. Bheomangal 347 

Baldeo Gir v. Beni Madho 416 (1) 

Baldeo Singh v. Ohhaju Singh 703 (2) 

Balmakund v. Emperor FB 1 

Balmakund V. Piyare Lal 318 

Balraj Singh 7 . Jai Karan Singh 407 

Bandhu Singh v. K. T. Bank, Ltd., Gorakh- 
P"' 134 

^Bangl Lai v. Emperor 437 

Baakey Lal v. Ohotey Miyan Abdul Shakur 

..o . 433 

Bankey Lal v. Durga Prasad FB 512 

Bank of Upper India, Ltd., v. Arif Husain 


69 (2) 


Bansidhar v. Mt. Bitola 19 

Banwaci Lal v. Gopi Nath 411 
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*Baroda Kant Sen v. Court of Wards in 
charge of Baraon Estate, .Allahabad 752 (2) 
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‘Basanti Devi v. Chotte Lal Durga Prasad 

608 

Bechu V. Bhabuti Prasad 201 
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"Bhagwati Pande v. Badri Pande FB 57-1 
*Bhola Nath Shankar Das v. Lachmi 
Narain S3 

Bhukhan Sarau v. Piare Lal 218 

Bbullan v. Bacbcha Kunbi 380 
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Bhup Singh v. Sheo Shankar 743 (1) 

Bindraban v. Rajpat Singh 741 
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Bishen Sarup v. Abdul Samad 649 

Bisbunath Rai v. Sarju Rai 745 

•B. B. & C. I. Ry. Co. V. Mitthu G59 

Brij Gopal v. Mt. Dhapi Bai 333 (1) 

Brijiwan Das v. Emperor 209 

Brij Mohan Das v, Bhikhuji 207 

Brij Nandan v. Emperor 9 

‘Bunni Pandy v. Brahmdeo Pandy 735 

Butana, Mt. v. Shanker Lal 329 
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Chandi Prasad Misir v. Balaji Misir 136 fl) 
Cbhita V. Mt. Jaflo 707 

Chunku V. Emperor -58 
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28 (2) 
435 


723 

740 

25 

92 

708 



Dbaupat Pandey v. Pasput Pratap Singh 5S7 
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^Dh.ir.iiii Singh V. Saab M tl Singh 20 

i Tb:tiheia V. Xaraiu Tbaihcra FB 5j7 
-u«yarki Das Babu Biinv. Vaish Flour 
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336 
‘^69 
SB 413 
55 
267 
439 
141 
2G5 
853 

Estate of Indrani. In the matter of 212 

F 

Eazal Rab v. Manzoor Ahmid 

Q 

Ganesh V. Mallu Mai Girdhas Daa 375 

GiDga Sagar, In the matter of 417 

Gauri Sbaokar v. Mevva Ham 600 

G*ya Kucmi V Ram Svhai Singh 406 (>) 
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Har Krishna Das, In re 
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Hikmat UiUh Khan v. Mt. Sakina Begam 
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J 

•Jadunath Singh v. Hanuman Singh GGfl 
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Joglekar, K. N, v Emperor SR 
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38 
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621 
364 
423 
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^^Madho Singh v. Kesbab Deo 656 

Tewarl FB 490 

Mahadeo Prasad Singh v. Mathura Chau- 
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Atahesh Narain Singh v. Bisheshar Lonia 534 
AUhesh Prasad v. Jagannaih Cboube 743f2) 
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Murli Dhar v. R^m Gonal 

Murli Pfasad v. Sheo D U Prasad 625 

V Abdul Rahman 130 

Nand Kishore v. Lilia 7o2(l) 

Nanhe v. Emperor 

Naraiu Pershad y. Narain Singh 40 
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Rim LTgrah Rai v. Run Sama Rai 211 (2) 
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P 
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Puttu Lai V. Emperor 
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Radha Krishna v. Ram Narain 369 

•Radha Mohan Datt v. Abbas Ali Biswas 
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Radhoy Lai Balmaknnd, In re 23 

Raghubar Dayal v. Emperor 263 

Ragbubar Dayal v. Emperor 705 
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Raghukul Tilak v. Pitam Singh 99 

Raghu Lai v. Arjun Singh 766 (2) 

Raghunandan Prasad v. Emperor 433 

Raghunath Prasad v. Jwala Prasad 378 

Raja Ram v. Chhotay Lai 332 

Raja Ram v. Gopi Nath 721 

Raj Balamgir, In the matter of FB 392 

Raidhat v. Mohan 325 
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Raj Kumar v. S. Mohan Lai 253 
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••Ram Bhatose v. Ganga Singh FB 727 
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Ram Prasad 751 

Ram Charm v. Bhairon - 101 

Ram D.i8 v. Parmanandgir 238 

Ram Das Rie v. Brinda Bm Ram Jl3 

Ram Diyil V. Amin Uddin 203 

Rim Dhani Ram v. Ram Rikh Singh 648 

Rim Ghulam V. Emperor 434 
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Ram Karan Singh v. Ram Das Singh 

FB 635 
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Ram Narain Rai v. Emperor 710 

Ram Phal v. Emperor 7ll 

Ramprasad V. Mithan Lai 16 
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••Ram Saoehi Lai v. Janki Prasad FB 466 
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•Ram Sakai Singh v. Emperor 142 (1) 

Ram Sarin D IS V. Pearey Lai 104 

•Ram Saran Das v. Yudhishtai Prasad 

FB 389 
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Sirbhii L;il V. Mahesh Das 
Sarj-i Prisul v. Ramsirin Lai 
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051 
29 
307 
5G0 
2 

224 
5tl 

••Sat-'Pirkish v. Bahai Rii FB 3B0 

Sit Rohan I rasad v. Bharat Prasad 052 

S.ityi Nidban v. Mahomed Tlazubher Ali 633 
Secretarv of State v. Harnariin Chand 

Bilingij Agra 337 

-V. Rup Rim-.\iidb Beliari Lai 135 

•‘Sewv Ram v. Hoti Lai lOS 

Shadi Lai v. Jagdamba Sahai 655 

Shair .-Mi v. Jaginohau Ham 333 (2) 

“Shakir Husain v. Chandoo Lai FB 507 
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Shankar Ijal, lyi the matter of SB .580 

Shankar Lai v. DamoJ ir Das 450 

•Shankar Lal-Lacbhmi Narain v. Jainey 
Brothers 

Sheo fJalak Singh v. Mihabir Singh 704 
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Sheotahal Dubo v. Lai Narain Prasad 
Chand 

Sheo Tahal Ram v. Binaek Shukul 689 
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Sbiam Lai v. Nand Ram 3o6 

Sbib Oharan v. Emperor 49 

Shripat Rai v. Emperor 10 

Sital Prasad v. Ranjit Singh 583 

•Stamp Reference, In re FB 189 

Subi Gobind Rai v. Mb. Anar Koet 349 

Sudeshwati Prasad Narain Singh v. Pal- 
jhan Dube 

Sunder Teli v. Emperor 51 

Suraj & Sons v. J. O. Brien 759 

Suraj Prasad v. Oudh Behari 216 

Swaratb Dhobi v. Mt. Ghucki 313 

•Syed Ibno Hasan v. Din Dayal 449 (2) 

T 

Tahal Saithwar v. Emperor 34 

Tabic Huaiin V. Ikram Khan 20 
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Todir Mai v. Emperor 14 
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••Wali Mahomed Khan v. Ishak Ali Khan 
Wali Mahomed v. Ganpat 
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ALL INDIA 



1931 


ALLAHABAD HIGH COURT 


Absence of Star denotes Cases of Provincial or Small Importance. 
^ Indicates Cases of Great Importance. 

Indicate Cases of Very Great Importance. 


A 

Advancement 

-Presumption o£—Property purchased 

in wife’s name or deposit made in her 
name —No presumption of advancement 
arises 596<x 

-There is no presumption of advance¬ 
ment in India 307<; 

Adverse Possession 

-Suit based on title extending over 

30 years—Plea need not be specifically 
raised 670<x 

-Over twelve years’ uninterrupted 

possession of house in abadi, without 
payment of rent to landlord of house site, 
gives possessor absolute ownership of site 

323a 

-Inference of adverse possession may 

be drawn from long possession and want 
of agreement or want of proof of license 

323b 

-Actual physical possession should be 

considered in case of adverse possession 
—For right under adverse possession 
claim must be continuous during whole 
period 18 

Agra Pre-emption Act (11 of 1922) 

-S. 3 — Proviso to S. 3 applies to 

areas to which the Act applies, but in 
which there is no right ol pre-emption 
under S. 5 3176 

3 (1)—The Agra Pre-emption Act 
is not applicable to the city of Moradabad 

317a 

S. 4 (1) —“As proprietor”—Meaning 
xplained 5486 


Agra Pre-emption Act 

-S. 11—Transfer of property under a 

compromise decree is not pre-empbiiilo 

741 

-Ss. 15 and 21 -Co-pre-emptor’s ac¬ 
quiescence in sale before pre-emption suit 
estops him but nob other prc-omptor— 
Estoppel bars suit, but does not extin¬ 
guish right of pre-emption —Evidence Act 
(1872), S. 116 2166 

-Ss. 15 and 21 — “Persons having 

right to pre-empt" — Significance ex¬ 
plained 216(3 

-S. 16—S. 16 does not contemplate 

exercise of right in areas to which the 
Act is nob applicable 317c 

-S. 20—Deed of exchange executed 

by manager is defeasible only in special 
circumstances 211(2) 

Agra Tenancy Act (2 of 1901) 

-S. 10—N. W. P. Kent Act (12 of 

1881), S. 7—Position of zamindar usu- 
fructuarily mortgaging his zamiudari in¬ 
cluding sir enunciated 238,t 

-S. 10 —Sir land mortgaged usufruc- 

tuarily before Act—Subsequent sale of 
zamindari together with sir after the Act 
—Right of exproprietary tenant to re¬ 
cover possession of sir plots does not arise 
till his vendee has redeemed mortgage 

238c 

-S. 20(3)—Landlord and Tenant ■ 

In 1887 occupancy tenant relinquishing 
holding and obtaining patta from zamin¬ 
dar in perpetuity at uniform rate Patta 
providing that tenant was to remain in 
enjoyment from generation to generation 



10 


SurJECT Index, 1931 Allahabad 


Agra Tensincy Act 

ionnre i^ought to be created described 
as l)ataur sharanjoian — Tjandlord liold 
to have created transferable tenincy, 
S. 20(3), Act of 1001, not being applicable 
to this case 5346 

S. 58 It is possible to have raore 
than one tenancy in respect of same hold¬ 
ing and landlord can eject one tenant 
while keeping in others 413 

Ss. 77, 35 and 273—Tenant does 
not automatically become a trespasser on 
the day when the period of his lease 
expires 198 ^, 

S. 95 Landlord assorting that ten- 
ancy came to end on death of tenant and 
lapsed to him as there was no successor 
“~bi 0 cannot ask for declaration under 

o. 253 Suit for declaration of title 
to certain occupancy holdings and in 
alternative for possession—Plaintiff fail- 
ing to amend plaint as required—Plaint 
rejected - Application filed with plaint 
stating suit to be under S. 121 —No ap- 
peal lay to District Judge and so revision 
to High Court was incompetent 582 

S- 273 Civil Court should only see 
that its jurisdiction is barred, when the 
defendant is a tenant in suit, for his 
ejectment Class of tenancy is to be 
determined by revenue Court 198c 

(3 of 1926) 

S. 3 (14) Order granting review is 
not decree 605d 

^ S. 3 (14)—Order dismissing appeal 
in default is not decree 533c 

“ S. 15 —Usufructuary mortgage of 
sir land Mortgagor agreeing to pay 
rent in case he was declared exproprie¬ 
tary tenant and to allow mortgagee to 
Totain possession —Mortgagor declared 
exproprietary tenant — Agreement am¬ 
ounted to waiver of exproprietary rights 

378 

’ Mortgagee put in possession 

of plots, letting them out to tenants in 
ordinary course of management—On re¬ 
demption tenants do not become tres¬ 
passers and mortgagor has no right to 
eject through civil Court 743 (1) 

S. 84 Land losing character as 
grove—No suit lies in civil Court for 
possesj-ion and declaration, but suit for 
ejectment lies in Revenue Court 557c 

-S. 86 (1)—Zamindars suing for 

ejectment —Plaint alleging that defen¬ 
dants were grove-holders and that plot 


Agra Tenancy Act 

in suit had lost its character as grove— 
Suit would lie in Raveuue Court 664 

-S. 99—There is nothing in S. 99 

which either curtails the period of Hmi- 
tation or fixes the forum (FB) G3Sd 

-S. 99 — Where suit is “ of the 

nature ” of a suit under S. 99, even 
though it may not strictly come under 
that section, jurisdiction of civil Court is 

barred (FB) 635c 

-S. 99 —S. 99 governs suits betwean 

rival tenantsClaiming through ”— 
Meaning explained (FB) 635/t 

- S. 99 —S. 99 lays down remedies for 

wrong and is not rule of adjective law 

(FB) 635^ 

-S. 99— S. 99 is not retrospective in 

effect (FB) 635/c 

-S. 99— How S. 99 should be applied 

explained (FB) 635i 

- S. 99 —Co-tenant’s suit for posses¬ 
sion—Dispossession in 1923—S. 99 does 
not apply —Plaintiff’s remedy is in civil 
Court (FB) 635nt 

—S. 99 —Co-tenant’s suit for posses- 
sion—Suit lies in Revenue Court(FB)635n 
Ss. 99 and 121 —Both sections deal 
with substantive rights and are not 
matters of adjective law (FB) 635o 

-S. 99—S. 99 is not applicable to 

any ejectmeot or resistance to possession 
which occurred or commenced before 
passing of Act (FB) 635p 

S. 99 —S. 99 does not apply to suit 
where cause of action arose before 7th 
September 1926 (FB) 635? 

“I S. 121 —Claim for declaration of 
title against tenants claiming from land¬ 
lord is cognizable by Revenue Court and 
not by civil Court 735a 

* —S. 121 —Cause of- action accruing 
before new Act but suit filed after it 
came into force—New Act will apply 

e 7356 

S. 121 — Declaratory suit under 
S. 121 is cognizable by Revenue Court 

(FB) 635(7 

193 (c)“Sot*off“Plea of pay^. 

ment is not a plea of set-oOf 62i 

S. 197 Grove on exproprietary 
tenancy when not shown to be exempt 
from S. 197 can be sold in execution 

752 (1) 

—Ss. 249, 247 and 248-No appeal 

lies to High Court against District 
J udge s order allowing appeal from Rev¬ 
enue Court's order granting review in 
ejectment proceedings 6056 
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-S. 249-' Or.! er pAS30d ill appeal ” 

explained—Whore an appeal is ponding 
before a Judge any ortior that is p.vssod 
with reference to that appeal is ** an 
order passed on appeal” 533n 

-S. 249 —Order refusing to restore 

appeal dis iiissed in default is not ap. 
peaUhle 533 i 

-Ss. 249, 242 and 2 46—Appeal lies 
to High Court from original decrses 
under S. 2k2 or from appellate decrees 
under S. 216—No appeal lies from order 
of remand, it being order passed in ap¬ 
peal 415 (1) 

-S. 264-Civil P. C. (1908), O. 32, 

R. 3 applies to revenue proceedings and 
failure of party to apply for appointment 
of guardian is irregularity that can be 
cured if substantial justice is done 656 

S. 268—Suit for declaration in res¬ 
pect of grove lands in civil Court — Ob¬ 
jection to civil Court’s jurisdiction in 
second appeal should be allosved in cases 
to which S. 268 does not apply and 
where objection is well founded 553a 

- Ss. 269 and 84 — S. 269 does not 

override the bar of limitation which is 
placed on suits for ejectment under S. 84 

5536 

-S. 271—Trial before Revenue Court 

“Question of title raised — What Court 
IB competent to decide the question ex¬ 
plained 28(2)a 

-S. 273—Suit for possession—Defen¬ 
dant pleading that he is occupancy ten¬ 
ant—Question raised is one within pur¬ 
view of S. 273 and civil Court should 
submit record to Revenue Court for deci¬ 
sion 211(1) 

" S. 273 —Issue remitted to Revenue 
Court for decision—Civil Court cannot go 
behind hnding of Revenue Court—It has 
to accept it 91 ^ 

-- S. 273 — Applicability —■ S. 273 is 

rule of procedure and so is applicable 
retrospectively 33c 

Sch. 2 — No revision fiom District 
disposal of revenue appeal 605a 
Allahabad High Court Rules (Cri¬ 
minal), Ch. 14 

“—Criminal P. 0. (1893), Ss. 554 and 
648 Copies of judgments — Extent of 
right of public stated 364c 

Arbitration 

Delegation of duty — Arbitrator 
raust exercise his own judgment o-? points 
in dispute and must give his own inde¬ 
pendent decision 7516 


Arbitration 

;-Civil P. C. (1908), S. 1I.5-- Kovision 

lies where award is set aside and arhi- 
tration proceedings are suparsodol 721a 

-'Arbitrator cannot be allowed to 

make jirivate inquiries 276 

Civil P. C. (iyOS), R. HO — Award 
granting joint decree against defendants 
as heirs of doceaao.l *—* Award set aside 
one defendant nob being party to refer- 
enoe—High Court will not interfere 

242a) 

Delhi Piecegoods Association rules 
Povver to appoint umpire when party 
is entitled considered 136(2)6 

Arbitration Act (9 of 1899) 

***-S. 4 (b) — Written agreement — 

Meaning explained 136(2)a 

Arms Act (11 of 1878) 

^ ^ — Pabakhas are 

nob “ammunition” 17a 

B 

Bar Councils Act (38 of 1926) 

-S. 10 (2) — Legal Practitioners Act, 

S. 12 — Professional misconduct — In¬ 
quiry into, nob without grave and reason¬ 
able cause—Ill considered proceedings 
may cause permanent harm (SB) 580 
Bundelkhand Alienation of Land 
Act (2 of 1903) 

-S. 16 —Simple mortgage by agricuU 

turist—Remedy by sale in execution is 
barred under S. 16 739 

C 

Civil Procedure Code (5 of 1908) 

-S. 2 (2)—Preliminary decree is con¬ 
clusive as regards Court passing it 

(FB) 3866 

-Ss, 2 (3), 96 and 115—Cause of ac¬ 
tion specifically pleaded and distinct re¬ 
lief claimed against defendant who was 
impleaded not meiely for convenience— 
Order directing removal of defendant’s 
name from array of parties is decree and 
is open to appeal and not revision 

333(2)j 

-S. 11 — Jain widow after death of 

adopted son alienating properties — Re¬ 
mote reversioner suing widow and trans¬ 
ferees adding immediate reversioners as 
pro forma defendants alleging that they 
had colluded with widow — Collusion 
denied—Adoption held unproved — Huit 
dismissed as plaintift being remcto rever¬ 
sioner had no right to sue — Immediate 
reversioners not appoiling After 

widow’s death immediate reversioners 
suing for possession of alienated proper- 
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ties—Suit held not barred by res judicata 

695(2)6 

-S. 11 —S. 11 does not in terms apply 

to exeoution prooeedings — Principle of 
constructive res judicata can be applied 
only when the point'is expressly raised 
or decided or should be deemed to be de> 
oided 689/t 

-S. 11—Separate suits—Separate de¬ 
crees — In both same question arising 
between parties—Appeal against one de¬ 
cree only — Even on appeal succeeding 
nothing causing prejudice to other decree 
Appeal is not barred by rule of res 
judicata 660 

-S. 11—Statutory right by new Act 

can be made defence to res judicata 

(FB) 6356 

S. 11—Execution—Order of execut¬ 
ing Court not passed under S. 47 has not 
effect of res judicata—Civil P. C. (1908), 

S. 47 (FB) 490^i 

S. 11 —U. P, Land Bevonuo Act 
(l90l), S. 233 (k)—Scope—S. 233 (kldoes 
not take place of rule of res judicata 
in partition suits—S. 233 (k) only bars 
suits asking for alteration of total am¬ 
ount of shares in mahal or suits ask¬ 
ing for holdings to be changed from one 
mahal to another 462c 

;—|“S- 11—Judgment by Court without 
jurisdiction is not conclusive between 
parties 454 ^ 

Ss. 11 and 115 — Jurisdiction is 
power to hear and determine—It does 
not depend upon regular exercise of 
power or correctness of decision—Court 
has jurisdiction to decide wrong as well 
^ght 425„ 

k). 11 Judgtn 0 Qt b0tw06D Si fdiUAlo 

heir representing estate and claimant 
operates as res judicata against rever¬ 
sioner if given in fair fight 407^ 

Execution Order re«*arding 
nature of property is res judicata bet- 
ween the parties 218rt 

Hoard and decided—Court 
dismissing suit for want of jurisdiction 
—After Court vested with jurisdiction 
suit again filed on same cause of action— 
There can be no bar of res judicata 200 

-S. 11—Application — Rule of res 

judicata cannot be applied to subsequent 
proceedings when points raised in subse- 
quent proceedings were not raised in 
earlier proceedings and specifically deci¬ 
ded once for all 99 ^ 

^-S. 11—Hypothecation bond execu- 


Civil P. C 

ted to stay execution can be enforced by 
suit only—Prooeedings to enforce snob 
bond will not be barred by any decision 
in previous execution proceedings—Civil 
P. C.. O. 41, R. 5 656 

-S. 11 —Evidence Act (1 of 1872), 

S. 115 — During continuance of lease 
granted by Collector in execution of de¬ 
cree under S. 3, Civil P. C., judgment- 
debtor mortgaging leased property—In 
suit on mortgage no defence raised that 
mortgage was prohibited—Such defence 
cannot be allowed to be raised in execu¬ 
tion of decree passed in mortgage suit 386 

-S. 11 —Previous suit dismissed as 

person through whom plaintiff claimed 
title was held not to be in title and title 
held in another person—-Plaintiff bring¬ 
ing another suit claiming through that 
another person—Suit is not barred 21a 

-S. 11, Expl. 4—Revenue Court in 

partition proceedings between parties is 
entitled to give decision as to title and 
possession—Its decision is one on which 
rule of res judicata can be based—XJ. P. 
Land Revenue Act, Ss. Ill and 233 (k) 

462c2 

-S. 11 , Expl. 4—In 1915 A execut¬ 
ing mortgage in favour of H for Rs. 150 
at 1 per cent per mensem—Receiver of 
estate of H insolvent selling mortgage 
right to M—M submortgaging his rights 
in 1922 to plaintiff for Rs. 200 at Rupee 
1-8-0 per cent per mensem — Suit on 
ground that by transfer made in 1922 
plaintiff had become possessed of interest 
owned by H under mortgage of 1915 dis- 
missed—Second suit based on submort¬ 
gage made in 1922 is not barred 73 

-S. 11 , Expl. 4—U, P. Land Revenue 

Act, S. 233 (k) —Certain property put in 
separate patti of particular person—Ob¬ 
jection not raised by cosharer though 
party to partition suit—Civil suit for 
possession by bim of that patti claiming 
he is entitled to it is barred 29a 

-Ss, 13 and 44—S. 44 does not over- 

ride Civil P. G. (1908), S. 13 689fi 

S..21 Objection to place of suing 
in Court of appeal or revision—Failure 
of justice must be proved 5566 

^ S' 21 Jurisdiction—Absence of — 

Consent or waiver does not legalize juris- 
diction S. 21 does not bar agitation of 
such question by independent suit 454 a 
24—Transfer under S. 24 is from 
one Court of Small Causes to another 

(FB)574a 
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-S. 24—Transfer of Judge wilih 

Small Cause powers pending suit — 
Order of Additional District Judge to 
successor without those powers—Order 
held to be under Provincial Small Cause 
Courts Act (1887), S. 30 (FB) 574/. 

- 5 24—Decree—Appealability— 

Provincial Small Cause Courts Act (1887). 
S. 35—When an officer without posyess- 
ing Small Cause Court jurisdiction hears 
a case which was pending before his pre- 
decessor-in*offic 0 exercising Small Cause 
Court jurisdiction, and makes a decree, 
the decree is appealable : 13 All. 324, 
Overruled (FB) 574c 

-S. 24—Scope of, explained (FB)574c 

- S. 24 — Provincial Small Cause 

Courts Act (1887), S. 35—Applicability 
considered (FB) 574/ 

-S. 24—Transfer of revenue case in 

Sub.Judge’s Court to another Court is 
competent 28(2)5 

- S. 35—High Court would nob inter¬ 
fere unless question of principle is in¬ 
volved 126c 

— ‘Ss. 42 and 50 (1)—Application to 
substitute names of legal representatives 
can be made to Court to which decree is 
transferred for execution 320(2)/j 

-S. 44—Execution — Jurisdiction— 

Decree by Native State — Judgment- 
debtor can object to its validity on 
ground of want of jurisdiction—He need 
not ask for review of order in Court of 
Native State—His remedy is to object 
to execution in executing Court 689a 

- S. 44—British Indian Court has 

ample jurisdiction to refuse to execute 
decree passed by Native State Court 


6895 

-S. 44—S. 44 does not override Civil 

P. C. (1908). S. 13 Q89d 

-Ss. 47 and 2—Scheme under S. 92 

providing for appointment of new trustee 
by committee with approval of District 
Judge—Order of District Judge approv¬ 
ing of appointment is not order under 
S. 47 so as to be appealable 765 

-Ss. 47 and 11— Order of executing 

Court not passed under S. 47 has not 
e^ob of res judicata (FB) 490r? 

47—Person raising question 
relating to decree must be party to suit 
or representative of party when question 
is raised—Civil P. C. (1908). 0. 22, E. 9 

(FB) 490e 

“ 7 S. 47—Question whether decree 
18 nullity or not being passed against 




Civil P. C. 

dead person, does not relate to oxocu- 
tion of decree and does not coino under 
S. 17 so as to bar a separate suit 

(FB)490/ 

- S. 47 —Application for setting aside 

sale on ground of omission to notify 
under O. 21, Rr. 22 and CG, though fall¬ 
ing under S. 47 is go»’eined by Limita¬ 
tion Act (1908). Art. lOG 145 

-S. 47 —Order merely deciding mode 

of execution is not appealable as decree 

129(2) 

— S. 48—Fresh application—Meaning 
explained 134 ■ 

-S. 48—Decree passed on iOth 

February 1915—On 2lsb Marcii 1923 
decree holder unsuccessfully apidying 
for arrest of judgment-debtor— Judg¬ 
ment-debtor ]iromising by agreement 
to pay by instalments by 15th January 
1928 but not paying—Decree-holder ap¬ 
plying for execution on ICth January 
1928—His application is not in continua¬ 
tion of previous one—There was no 
"subsequent order”—But decree-holder's 
application held within time for judg¬ 
ment-debtor's action amounted to fiaiul 
—Limitation Act (1908), Art. 175 31 

-S. 48 (2) (a) —Fraud—Mere fact 

that execution proceedings arc prolonged 
by judgmenb-debtor raising objection does 
nob amount to fraud or force —Fraud 
must be of nature which decree-holder Is 
nob able to discover and which helps 
judgment-debtor in gaining time 1345 

-5. 50--Word "dies” does not include 

civil death 306 

-S.60 (1). Proviso (c)—House belong. 

ing to agriculturist joint family of father 
and minor sons, passing out by execution 
sale—Father not intervening when house 
was attached—Neither father nor his 
sons could challenge sale at later stage 
—Evidence Act (1872), S. 115 112 

-S. 60 (c) — xAgriculturist is one 

whose main source of income is agricul¬ 
ture—No hard and fast rule can be laid 
down as to whether person cultivating 
his own land is agriculturist or nob 20rt 

-S. 60 (c)—Burden of proof lies on 

person seeking benefit 205 

-S. 68—Powers of executing Court 

do not pass to Collector but remain with 
that Court 320(2)a 

- S. 73 —Application for rateable dis¬ 
tribution after attachment—Attachment 
enures for benefit of all claimants pro¬ 
vided applications for execution are filed 



14 


Civil P. C. 

befora realization of assets—Asking for 
sale and distribution of sale proceeds 
proportionately is sutlicient 92a 

"^3- b'eparato application for 
rateable distribution is net necessary— 
Application for execution includes such 
prayer 926 

—- S. 91 Few self leaders or those 
chosen by officials do not represent entire 
community 345^ 

b. yZ —Order by District Judge even 
With consent of parties to have decision 
from Sub-Judge on point whether cer¬ 
tain trust is or is nob public trust— 
Order is revisable 332 

92—Succession Act (1925). S. 307 
Object of S. 307 (2) (ii) jg to en¬ 
able District Judge as Court of testa¬ 
mentary jurisdiction to see that transfer 
applied for is necessary in the interests 

of administration of estate—Society to 
whom property is bequeathed desirous 
of converting it into money—Proper 
course is not under S. 307 but a suit 

under Civil P. C,, S. 92 2l2a 

“ - Ss. 97 and 144—Mortgage suit— 
ireliminary decree -Defendants appeal- 
mg—Final decree obtained and put into 
execution—Appellate Court varying pre, 
liminary decree Defendant’s application 
under S. Mi held competent 655a 

99, Sch. 2 and Para, 16—Judg¬ 
ment delivered according to award but 
without giving ten days for objection- 
judgment cannot be reversed 453a 

^^^-Practiee—Appellate Court 
binding of lower Court on trade usage 
will not be ordinarily set aside by Fligh 
Court 5836 

S. 100—Finding as to accrual of 
cause of action at particular place is find- 
iDg of facb ccfi 

S. 100— Fact” —Meaning explained 

_c inn , (SB) 499a 

b. lOO-Finding whether certain 

practice does or does not prevail is find 

mg of fact-Whethar practice has aUrt 

butes of binding custom is question of 

_!^r: Ino-Au, u (SB) 499* 

b. lUU Although party cannot rai«e 

new point of law in appeal Court is nob 

precluded from deciding case on such 

point, when it is imjortant and no fresh 

evidence is necessary fFR) Aon/, 

P-oporty fet 

b. 3 —Question of notice is ques 
tion of facb 3386 


Subject Index, 1931 Allahabad 


Civil P. C. 

~ 100—Adverse possession—Ques- 

tion of actual possession is question of 
faob-Wbether that bad bean adverse is 
mixed question of fact and law 323c 

b. 100—Practice—Appeal -Conclu¬ 
sion based on nobody’s pleading cannot 
be accepted in second appeal 2195 

100 - Question of fact—Whether 
two transactions are connected and in¬ 
terdependent id question of fact—Evi- 
donee, Presumptions 113a 

— S. 100—Question of fact—Question 
about existence of custom of pre emption 
IS mainly question of fact 104 

• 100—Lower appellate Court find, 

mg that no proper case was made out 
for exercising discretion to extend time 
under S. 6. Lim. Acb-Tbere is no point 
of Uw involved under S. 100—Lim. Act, 

" S. 100 (1) (c) Misreading or ignor¬ 
ing of important documentary evidence 
accounts to substantial error (SB) 499c 
b. 100 (1) (c)—Relying on inadmis¬ 
sible evidence amounts to substantial 

"--S 102-q > r fSB)499i 

\ mesne profits in 

respect of share of occupancy holding 
held in common by parties—Such suit is 
therefore cognizable by Court of Scoall 

^ ^ Sl-Applioabiliby 551 

b 105-Ex parte decree-Review 
a lowed-On proceeding on merits plain- 

p^^ntiff objQcung to granting of review 
Older granting review cannot he ohal- 
lenged m appeal from decree in the suit 

329 

s 105—Appeal against order is nob 
something as ground about error irre 
gularity or defect in order (FB) 294y 

S. 105 (D—Order setting aside ex 
parte decree cannot be made ground of 

— S°lVni -A. (FB)294a 

nf Affecting the decision 

ot the case means on merits (FB) 294* 

. ^114—No review lies from juda. 
meat of Bench hearing anneal nnHar 

Letters Patent (Allahabfd), CL o ^ 

■-5.114 and O. 47 R 4-^n 

for _D ‘*#1 i\. 4 —Ground 

mg Of High Court bad not been broiiehfc 
wrong 

b 115, when reference is 



15 


Subject Index, 1931 Allahabad 


Civil P. C. 

made to arbitrator whom Court could not 
appoint 761 ^, 

—^ S. 115 and Sch. 2, R. 5—Court ap¬ 
pointing arbitrator without notice to 
other party—Tliere ia material irrogula. 
rity in procadiue and S. 115 applies 761c 

S. 115—Revision lies whore award 
is set aside and arbitration proceedings 
are superseded 721a 

- S. 115—Court ordering at decree- 

holders instance that loss in sale price 
should be recovered from defaulting 
auction-purchaser—Judgraont-debtor ap- 
plying for recovering loss—Court dis¬ 
missing application as that order was 
not in favour of judgment debtor—Order 
of dismissal though wrong was not re- 
visable as the error was only one of pure 
law —Civil P. C. (6 of 1908), O. 21, R. 71 

. ^ 667 

^ S. 115—Fact that there is other 
remedy does not oust High Court’s re- 
visional jurisdiction where Court below 
has acted without jurisdiction 663a 
** S, 115—Application to sue as pau¬ 
per accepted—Order being of interlocu¬ 
tory nature no revision lies 659 

^ _ S. 115—Other remedy by way of 
suit open to applicant—Still re.’ision is 
competent if interest of justice so da- 

“an/ls (FB) 632a 

S. 115—Application for restoration 
of application under 0. 21. R 90. not 
considered on merits but dismissed as 
unent6rtainabIe~^Ljower Court does not 
exercise iurisdiotion vested 5b46 

S. 115— Jurisdiction is power to 
bear and determine—It does nob depend 
upon regular exercise of power or correct- 
ness of decision—Court has jurisdiction 
to decide wrong as well as right—Civil 
P. C. (1908), R. 11 425a 

S. 115—Remedy by invoking revi- 
sional powers of High Court should not 
be exercised unless as last resource for 
aggrieved party 333(2)5 

■ S. 115—Order setting aside ex parte 
decree is not of same character as order 
that Court has jurisdiction in pending 
amt to frv suit (FB) 291rf 

S. 115 Order setting aside f‘x parte 
^ree.is case^ (FB) 294^ 

S- 115 - Appeal” contemplates first 
or second appeal from decree or from in- 
terlocutory order under S. lOl or O 43 

_C , (FB) 294/t 

a. lib -Award granting joint de¬ 
cree against defendants as heirs of de- 


Civil P. c. 

coased —Award sob aside one defendant 
not being parly to reference - High Court 
will nob interfere—Arbitriifcion 212(1) 
~ S. 11 d —R. 115 applies to jurisdic¬ 
tion High Court will not interfere in 
revision, unless grave injustice bo the 
result 7 2b 

^ S. 115 (b) — Failure to exercise 
jurisdiction owing to error of law - Case 
is still covered by S. 115 75Sa 

S. 117—Civil Procedure Code ap¬ 
plies even to Letters Patent appeals 

c (FB)244a 

b. 122—'Power of High Court under 
S. 122 stated 7586 

^ -S. 122—EQ’ocb considered 

^ ^ (FB) 567a 

--S. 144 —Mortgage suit —Preliminary 

decree—Defendants appealing—Final de¬ 
cree obtained and pub into execution — 
Appellate Court varying preliminary de¬ 
cree — Defendant's application under 
S. 144 held competent-- Civil P.C. (1908) 
S. 97 655a 

S. 144 and O. 21, R. 90— Applica¬ 
tion to set aside sale under O. 21. ll. 90, 
dismissed —Still application under R. 144 
can be entertained 655o 

-S. 145 and O. 21, Rr. 43, 122 and 

123 - Supurddar undertaking under 
R. 122 is respoDsiblo under Civil p Q 
(1908), S. 145 (FB) 567/ 

-S 145 Contract Act (9 ol 1872), 

Ss. 129 and 130—Contract of surety for 
appearance of judgment-debtor is one of 

continuing guarantee and is revocable by 
notice to creditor 2-13 

S. 149—Court cannot extend time 
for payment oi court-foe after decree is 
passed 31 S 

-S. 151 - Clerical mistake in plaint 

Mere filing of aiipeal against does, not 
oust jurisdiction of Court to correct it 

7 66(1) 

Ss. 151 and 152'" Court has tjo 
authority to annul final decree passed 
in due process of law in exercise of as¬ 
sumed inherent jurisdiction 427 

-h), 2, R. 2—Suit for ucesne profits 

accruing after institution of inevious suit 
is not fiarred (SB) 429a 

— O 2, R. 2 and O. 20. R. 12— 

O. 20, R- 12 being directory only, does 
nob compel plaintill to claim future 
mesne profits in suit for possession 

'SB) 42S6 

^ - O. 3, R. 4—Name of pleader 

through oversight omitted from body of 
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mant, miking that application—Court 
refusing adjournment and decreeing suit 
ex parte—Court’s decision was decree 
and defendant’s remedy was by appeal— 
Civil P. C.. (5 of 1908), 0. 17, R. 2 (All) 
Expl. 703 (2) 

-O, 9, R. 9—Order setting aside 

order of dismissal without considering 
evidence is vitiated by material irregu. 
larity 452 

-O. 9, R. 13—Order setting aside 

ex parte decree passed in defiance of 
provisions of O. 9. R. 13, can be revised: 
66 I. C. 509=A. I. R. 1922 All. 341, 
Overruled (FB) 294/ 

— O. 9. R. 13 —Court has no jurisdic¬ 
tion to restore unless conditions in rule 
exist (FB) 294^ 

0.9, R. 13—Defendants represen¬ 
ted by pleader with instruction to pre- 
sent application—Application rejected 
and suit proceeded on and decreed, 
pleader withdrawing^Held suit was not 
decided ex parte (FB) 294A- 

O. 9, R. 13—No appeal against 
order setting aside decree (FB) 294/ 
11, R. 18 (2)—Document not 
mentioned in pleadings or affidavit— 
Affidavit has to be filed to satisfy Judge 
of its relevancy—But if Court is satisfied 
as to relevancy, aflidavit is not necessary 
—Want of affidavit cannot invalidate 
order requiring defendant to produce 
document and noncomplianco with it 
justifies order requiring written state¬ 
ments to be struck off 221 

--0. 17, R. 2 (All ). Expl. and O. 9. 
K. 6—Pleader engaged by defendant 
pcerely to apply for adjournment, mak¬ 
ing that application—Court refusing ad¬ 
journment and decreeing suit ex parte— 
Court’s decision was decree and defan. 
dant’s remedy was by appeal 703 (2) 
O. 20, R. 2 Judgment by retiring 
Judge held to be validly pronounced by 
his suooessor-in-office 9 q 

O. 20. R. 4—Judge is not bound to 
refer m his judgment to each and every 
Item of evidence relied on by parties 

O. 20 R 12-0. 20, B. 12, bei"g 
directory only, does not compel plaintiff 
to claim future mesne profits in suit 
for possession- Civil P. C., 0. 2. R. 2. 

_O 20 R 19 ^91 j c 4296 

U. ZO, K. 12 (2) and S. 47—-Vssess 

ment of mesne profits is proceedine in 

defendant merely to apply for adjourn- suit and not in execution — Plaintiff 


Civil P. C. 

vakalatnama—There is no valid appoint¬ 
ment—Defect cannot be cured either by 
oral evidence which is inadmissible or 
by circumstance that pleader has en¬ 
dorsed his acceptance in writing on 
back of vakalatnama—Interpretation of 
statutes, Intention cf legislature 767 

-O. 3, R. 4—Compromise—Yakalat- 

nama authorizing pleader to appear— 
Pleader’s statement of fact cannot be 
contradicted by party’s mere allegation 
to contrary 415(2)a 

——O. 4, R. 1—Omission to comply 
with provisions regarding presentation of 
plaint is irregularity wliich can be cured 
if plaintiff has acted in good faith : 20 

All 90; 45 All 701=A. I. R. 1924 
All. 54=77 !. C. 30. Overruled 

(SB) 507a 

—(3 4^ R 1 —}.)y mother as 
guardian for son—Son found major on 
date of institution—Suit authorized and 
prosecuted by son—Mistake if bona fide 
can be cured—Minor—Civil P. C.. O. 32, 

R. 3 (SB) 507c 

O. 5, R 20 (?)—Whether substi¬ 
tuted service can amount to due service 
within Art. 164—Court must consider 
whether method employed was calculated 
to effect purpose of informing defendant 
of institution of suit (FB) 727a 

-O. 6, Rr. 14 and 15 and O. 4, 

R. 1 — Absence of signature, verification 
or presentation on part of some of plain- 
tin's does not affect jurisdiction of Court 

(SB) 5076 

-O. 6, R. 17—Amendment of plaint 

should not be granted at stage of second 
appeal, when amendment would preju¬ 
dice defendant by debarring him from 
raising plea cf limitation lOOr? 

-O. 7, R. 16—Jurisdiction—Civil and 

Revenue Courts—Suit not cognizable by 
civil Court—Plaint should be returned 
for proper presentation and not dismissed 

33a 

- 0.8, R. 1—Written statement not 

filed by defendant or his agent but by 
third person—-Procedure is not regular 

333 (2)a 

- —O. 8, R. 5—Practice—Pleadings— 
"Not known” does not amount to "not 
admitted” 423a 

-O. 9 and S. 151—Application—O. 9 

does not apply to application under Civil 
P. C., O. 21, R. 90 594a 

-O. 9, R. 6—Pleader engaged by 
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should assess mesne profits and pay 
court-fees 533 

21. R. 2—No limitation is fixed 
for deoree-holder to certify payments 

^ « 219.7 

21, R. 7*—Whether Court to 
\yhioh decree is transferred cannot ques- 
tion validity of decree or question of 
want of jurisdiction —(Quarre) 689c 
■ O. 21, R. 7—Executing Court can¬ 
not question validity of deciee 92c 

' 21, R. 11 (2)—Application not 

in accordance with law does not save 
limitation 122h 

—0.21. Rr. 43and 122 to 124 (as 
Added) — Words — Construction—“Ap. 
proval” and “phr mission”—Difference 
between, enunciated (FB) 5676 

- O. 21. Rr. 43.122 and S. 145 

Supurddar becomes officer of Court 
after approval by Court (FB) 567f^ 

=***-0.21, Rr. 43and 122 (as ad¬ 

ded by Allahabad High Court) — 
When Court approves of particular cus¬ 
tody under R. 122 , responsibility of at- 
taching officer ceases: 48 All. 510= 
A. I. R. 1926 All. 406=95 I. C. 828, 

Overruled (FB) 567c 

—O. 21. Rr. 43, 122 and 123- 
Supurddar undertaking under R. 122 is 
responsible under Civil P. C. (1908), S. 
ys ^ (FB) 567/ 

-O. 21, R. 44—Penal Code, S. 378 

— Judgment.debtor’s nephews cutting 
and -removing crops attached only by 
beat of drum—Possession does not pass 
to Court Removal with consent of judg. 
ment-debtor Theft is not committed 

142(1) 

■O. 21, R. 58 — Objector can take 
plea under S. 44, Evidence Act, that de- 
cree against him was passed without 
jurisdiction It can be raised at any 
stage of proceedings unless there is bar 
of res judicata or estoppel—Evidence Act 
<1^), S. 44 689/ 

,^•21, R. 58—Attachment ceasing 
within one year—Claimant need not 
bnn^uh for declaration of title 608 
21, R. 63—Purchaser in execu¬ 
tion of his own decree subject to morfc- 
gage hen declared by Court without ac¬ 
quiescing in order can question validity 
of mortgage within one year of the order 

139 

P- 21, R. 71 and S. 115—Court 
ordering at decree-holder’s instance that 
wsa in sale price should be recovered 
1931 Indexes (All.)—3 & 4 
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from defaultingauotion.purohaser — Judg. 

ment-dobfcor applying for recovering loss 
—Court dismissing application as that 
order was nob in favour of judgment- 
debtor—Order of dismissal though wrong 
was not revisable as the error was only 
one of pure law ggy 

'''' 21. R. 89—Application under 

R. 89 sliould be entertained when all re¬ 

quisites under R. 89 are fulfilled —Failure 
to fix stamp being mere irregularity can¬ 
not prevent it 756 i 3 

* 21, R. 89 Deposit made by 

person looking after judgment-debtor’s 
property within Court’s jurisdiction does 
not comply with R. 89 44S(2)(X 

O. 21. R. 89— Application under R, 
89 rejected as deposit not made by pro- 
per person—No revision lies 449(2)6 
O- 21. R. 89— Transferee from judg- 
inent-debtor depositing required amount 
in office of Collector who sold property 
—Money transferred to civil Court ac¬ 
count—Intimation to civil Court before 
30 days of sale—Deposit is good 303 
- O. 21. R. 80 and S. 144— Applica- 

tion to set aside sale under O. 21, R. 90 
dismissed — Still application under s! 
144 can be entertained 6556 

- O. 21, R. 90— Civil P. C., O. 9 and 

S. 151—Application —O. 9 does nob ap. 
ply to application under Civil Procedure 

Oode 594,i 

O* 21, R. 90 Defendant or judg¬ 
ment-debtor nob raising plea of nontrans¬ 
ferability of holding either in suit or exe¬ 
cution— 3e is estopped from raising it 
by application under R. 90 534a 

21, R. 90 Sale of properties 
need not be in order in which they are 
entered 159a 

- O. 21, R. 90— Provincial Insolvency 

Act, S. 28—Mortgagor declared insolvent 
not before final decree but after prelimi¬ 
nary decree—Official Receiver not im- 
pleaded as party in final decree—Official 
Receiver’s right to redeem is not extin- 
guished—But auction sale cannot be set 
aside on this ground 1596 

—;- 0 . 21. R..91 —Decree-holder in exe¬ 
cution of joint decree against certain per- 
sons attaching certain property and pur¬ 
chasing it himself—Subsequently half of 
the property lost—Decree-holder conse¬ 
quently seeking by execution to recover 
half purchase money—Any one of judg¬ 
ment-debtors may object to such execu¬ 
tion though his personal property be nob 
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attached—Decroo-holdor is not entitled 
to get hack his money 377 

-O. 21. Rr. 122,'123 and 124 (as 

added)—R. 122 applies to cases of move¬ 
ables like ornaments only (FB) 567c 
-O. 22. R. 2—One of 'several defen¬ 
dants appealing—Appeal declared to have 
abated on his death — No application 
made by his legal representatives to be 
brought on record—Other defendants not 
joining as appellants, cannot claim to 
have order of abatement set aside—Civil 
P. C. (1908), O. 41. R. 4 349 

— Q 22, R. 3 (2)—Death of sole 
plaintift'—Omission to bring on record 
legal heirs in time—Abatement of suit is 
automatic and no formal order is neces¬ 
sary 154a 

-O. 22, R. 4—Transfer of Property 

Act (1882), S. G7—Suit for sale of mort- 
gaged property—One of mortgagors dy¬ 
ing while suit pending—Legal represen¬ 
tative not brought on record within limi- 
tation — Suit abates against deceased 
mortgagor but whole suit does not abate 
—Mortgagee is entitled to decree for sale 
of remaining mortgaged property 235 

^-O. 22, R. 9 —Noncomplianca with 

procedure as to bringing legal represen. 
tatives on record within three months is 
mere irregularity so long as decree passed 
in suit is as between living persons— 
Execution Court cannot refuse to execute 
decree on ground if such irregularity is 
committed—Execution decree binding 

^ 746 

-O. 22. R. 9 and S. 47—Person 

raising question relating to decree must 
be party to suit or representative of 
party when question is raised (FB) 490e 
^ O- 22, R. 12—Suit can abate after 
preliminary decree (FB) 490(? 

-O. 23, R. 1—Orders under O. 23, 

E. 1 are not to be lightly passed and 
when passed are not to be lightly set 
aside 

O. 23, R. 1 Order of lower Court 
under O. 23, R. 1, should state grounds 
for allowing the suit to be withdrawn 
with leave to file fresh suit 196 

-O. 23, R. 3— Parties agreeing that 

pleader be appointed referea and case de- 
oided in accordance with statement 
which he makes in Court without any 
oath being administered to him — They 
further agreeing to accept it and desi¬ 
ring not to produce evidence—Agreement 
is not adjustment—Any party may resile 


Civil P. C, 

from such agreement before statement is- 
made by pleader and action taken on it 

S5T 

-O. 30, R. 4—Suit brought against 

firm of two partners—One partner dying 
after submitting written statement but 
before suit was decreed— His legal re¬ 
presentative not brought on record—De¬ 
cree iiassed i? not ^executable against his 
personal estate 65c 

O. 32, R. 3 — 0. 32, R. 3 applies 
to revenue proceedings and failure of 
party to apply for appointment of guar¬ 
dian is irregularity that can be cured if 
substantial justice is done— Agra Ten¬ 
ancy Act (1926), S, 264 656 

^ — 0.32, R. 3—Civil P. C.. O. 4, R. 1 
—Suit by mother as guardian for son— 
Son found major on date of institution— 
Suit authorized and prosecuted by son— 
Mistake if bona fide can be cured—Minor 

(SB) 507c 

O. 32, R. 3 Hindu law—Manager 
—Not only manager but also minor 
member impleaded in his individual 
capacity—No attempt made to get guar¬ 
dian appointed for minor — Decree ob* 
tained is not binding on him 136 (1) 

[ O. 32, R. 7 Mortgage suit compro¬ 
mised by guardian after obtaining sane- 
tion of Court—Sanction given after con¬ 
sidering terms of compromise—Decree is 
binding on minor — Sanction of Court 
cannot be questioned 4256 

’O. 32, R. 7 Omission to appoint 
proper guardian ad litem—Reference to 
arbitration without permission of District 
Judge—Decree as per award — Such de¬ 
cree is only voidable aud is not a nullity 
—Minor 3076 

32, R. 16 —Assignment of secu¬ 
rity bond need not be by registered deed 
of sale (FB) 389a. 

p. 32, R. 16—Assignment can be to 
nazir or pleader (FB) 3896 

—-O. 32, R. 16 " Assignment ” ex- 

plained (Pg) 339 ^ 

O. 34, R. 1 Suit by puisne mort- 
gagee-Prior mortgagee is not necessary 

549 (U 

. Y: *5- -'^uobion-pqrohasor 

in execution of decree on prior mortgage 

““rtgagsa was Dot 

party obtains all rights of mortgagor and 
prior mortgagee - Mortgage prior and 

subsequent—Eights of mortgagees stated 

(FB) 466a 
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1 Salo ill o:\ccution of 
daoroo on puisne mortgage during pon- 
aenoy of suit on prior mortgage—UigUta 
of purchasers from decrees on rival mort¬ 
gages conside red (FB) 486j 

^ 34, R. 1 Not impleading sub- 

seiiuent mortgagee or other person inter- 
ested in mortgaged property does not 
make whole proceeding null and void 

ra o , (FB)466./ 

^•34, R. 1—Rights of puicha- 
S9r in sxeoution of mortgago (l6cr0os of 
rival mortgagees considerail (FS) 466f/ 
0.-34, R 1-Purchasor in e.e" 
cution of second mortgagees decree— 
Rights and liabilities of purchasers con- 
sidered (FB) 466h 

^ O. 34, Rr. 4 aud 5—Appeal pre¬ 
ferred against preliminary decree—Final 
decree can be prepared under R 5: 92 

I. c. 608=A. I. R. 1926 AH. 291 , 

(FB) 386a 

*54, Rr. 4 and 5—Instalment de- 
oree under O. 34, R. 5, in terms of com¬ 
promise—Instalments payable on fixed 
date No appeal against decree—Decree 
becomes final and decree-holder can ap¬ 
ply for preparation of final decree under 
O. 34, R, 5, within three years from de¬ 
fault in payment of instalment 340 

O. 34, R. 5 Conditions inconsis¬ 
tent with preliminary decree should not 
be introduced in final decree — Order in 
which properties are to bo sold, if nob 
given in preliminary decree, should not 

be introduced in the final decree 657a 

O' 34, R,-5— Preparation of final 
decree is continuation of proceedings 
after preliminary decree (FB) 386o 

O. 34, R. 5—Decree for costs can¬ 
not be executed separately as personal 
one 124a 

O. 34, R. 5 — Presumption as re¬ 
gards costs in mortgage suit stated 

^ ~0. 34, R. 6—Court can under O, 34, 
R. 6, pass decree against surety on sale 
prooeeds proving insufficient for satis¬ 
faction of mortgage decree 631a 

O. 34, R. 6—Hindu law — Widow 
Decree for maintenance—Decree is not 
part of assets of deceased husband and is 
nob attachable 368 

O. 34, R. 6—Juriadiotion—O. 34, 
«. o, applies only to personal covenant 
arising from mortgage and hence exis- 
onoo of charge on mortgaged property 
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in 


la i w 


^IVO 


at some other place does nob 
tlo„ to Court at tl.at ptaoo 

0 . 1 -^, H. ,s not 


juris. 

192,/, 


under 


rot ur ging same not app.oalablo 19^/, 

„ '^'sufructuiiry mort¬ 

gage -biiit by niji-tgagoo for aimiilo 
money docreo-Monay decree diroctin" 

tha. plaintills would havo nothin./ (o do 
with mortgaged i-rof.orty in their po---es 

smnaf or passing of the deeree-Under 

D. Ji, If 11 . plaintills could not nndor 
money decreo i-ut to sale mortgaged mo 
perty-Thay had to file a suit for salo hi' 
onforcemant of niortgago-Plaintitfs as 

poi docraa had only lost thair possession 
and then- right of sale was nit « . 
ulshod 

=.'■—0^0. Rr. 1 and4-Receive„o 
moved from office by Co,,rt-No appeal 

—O.40 Rr. land 4 -I{oo 0 iver cfn‘ 

be dismissed by Court 79 , 

. 2 —Cbjaction to place of 

suing Appellate Court returning plaint 
for proper prasantation-Oround under 
b. m second appeal is ground of law 
and can be taken without being speoi- 
yally set forth m memo of appeal 556e 

2 —Practice—New plea 
Appeal New points cannot ordinarilv 
be permitted to bo raised for the first 
time in second appeal (FB) 35 

..— O. 41 R. 4 -Par 3 on, not party to 
first appeal, cannot prefer second appeal 

—0.41, R. 4 and 0.22. R 2-0^^ 
of several defendants appealing—Anneal 
declared to have abated on his death—No 
application made by his legal reprosenta- 
tives to be brought on record—Cther de¬ 
fendants, not joining as appellants, can¬ 
not claim to havo order of abatement set 

349 

I 5—Proceedings relating 

to passing of final decree are “proceed 
mgs under a decree ” (FB) 386^ 

k ' ^ i 1 "Hypotheca¬ 

tion bond executed to stay execution can 

be enforced by suit only—Proceedings 
to enforce such bond will not be barred 
by any decision in previous execution 
proceedings 55 ,^ 

41, R. 5 U. P. Land Revenue 
Act (3 of 1901), S, 111—Partition under 
S. Ill (l)(b)—Question of proprietary title 
referred to civil' Court—Appeal against 
civil Court decision pending—Partition 
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proceedings continued under S. Ill (2) 
Revenue Court cannot be stayed by 
High Court under O. 41, R. 5 57(2)a 

^ O. 41, R, 5 (3) ^Security bond 
executed in favour of presiding officer of 
Court Title as well as name of presi¬ 
ding judge omitted from bond—But re- 
ference made in bond to Court—Bond 
held to be valid and assignable by ’ Court 

65a 

O. 41, Rr. 11 and 31—Judgment 
on appeal under O, 41, E. 11— Compli- 
ance with provisions of O. 41, E. 31, is 
necessary — Substantial compliance is 
sufficient: 30 All, 319, Overruled 
^ (FB) 597a 

“O- 41, R. 11—Judgment under R. 11 
should also comply with R. 31 589(1} 

O. 47, R, 1 — Decree affirmed by 
the High Court —No review can be al¬ 
lowed 704 

-O. 47, R. 1—Time for review can 

be extended only on showing sufficient 
cause—Application for execution held 
could not be treated as one for review 

2186 

O. 47, R. 2—Review application 
based merely on ground of hardship can¬ 
not be entertained by successor-in-offioe 

^ 605c 

-O. 47. R. 4-Civil P. C., S. 114 — 

Ground of review—Review on ground 
that ruling of High Court had not been 
brought to its notice on previous occa¬ 
sion is wrong 91 ^ 

Sch. 2, Para. 1—All parties to 
contesting suit are not necessary parties 
to arbitration 4536 

——Sch. 2, Para 1 Party’s signature 
is not necessary on application for refer- 
ence 320(1)6 

-Sch. 2, Para 5—Arbitrator cannot 

be appointed without notice from one 
party to other 761a 

Sch. 2, Para. 16—Judgment deli¬ 
vered according to award but without 
giving ten days for objection—Judgment 
cannot be reversed—Civil P. C. (1908). 
S, 99 453a 

* — Sch. 2, Para. 20—Award deli, 
vered out of Court—Members of certain 
committee agreeing that decision by com¬ 
mittee on any dispute relating to busi. 
ness or dealings between members would 
be binding on them—Committee has no 
powers to leave decision of any matter 
entirely in the hands of one or more of 
its members 75la 
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Sch. 3—Evidence Act (1872), S. 114, 
Illus. (d) — Presumption — Transfer of 
decree to Collector for execution proved 
Presumption is in favour of continu¬ 
ance of that state of things 5416 

-Sch. 3, Paras. 1 to 10—Property 

in charge of Collector for execution of 
decree—Judgment-debtor is incompetent 
to mortgage or charge 'property—Such 
mortgage is wholly void 541a 

-Sch. 3, Para. 9 (1)—Phrase *' hold 

the balance at the disposal of the Court" 
means Collector has no power to dispose 
of balance as he likes without instruc- 
tions from civil Court—Execution of 
mortgage decree — Omission to claim 
future interest allowed by decree—^Col¬ 
lector without instructions from civil 
Court paying the balance of sale proceeds 
to judgment-debtor—Charge which mort¬ 
gagee has over mortgaged property at¬ 
taches to substituted security in the 
form of sale proceeds—Mortgagee should 
apply for execution for interest against 
balance of sale proceeds 700 

Sch. 3, Para. 11—Hindu law — 
Alienation — Mortgage decree against 
father transferred to Collector for exeou- 
tion—Collector seized of all property — 
Junior member cannot deal with the 
property 541e 

Sch. 3, Para. 11—Prohibition in 
para. 11 does not apply to decree in 
which sale is ordered 38a 

Companies Act (7 of 1913) 

^ —Unregistered trade asso. 

oiation is not unlawful 83a 

-S. 158—Subscriber remains member 

of company till his shares are validly 
transferred or company accepts surren¬ 
der of shares 701 

Contempt 

*-Will disputed in pending suit— 

Newspaper publishing it so as to preju¬ 
dice party contesting it —Such publica¬ 
tion amounts to contempt of Court 420 

Contract 

Subordinate Judge is “ person ” and 
can enter into contract (FB) 189c 

Courts have no power to enter into 
^ntraots—Judicial officer (FB) 189^ 
Contract Act (9 of 1872) 

--S. 2 (d), (h) and S- 58 (c) — 

Agreement to reconvey property is not 
nudum pactum and is capable of specific 

SQiorodDQdQtr 1136 

Fraud—No order for abate¬ 
ment Doubt regarding procedure to set 
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asiua abiteiuaut—Coiicertlment of abate¬ 
ment or silence is not enough to’establish 

154J 

ss, 17 and 18—Fraud and mis- 
raprosentation Distinction between, 
stated 154/ 

S. 19—Party defrauded need not 
establish that he could have discovorod 

p 

^*5 Possessory mortgage of oc¬ 
cupancy holdings with right to recover 
money on failure to deliver possession— 
Contract for possessory mortgage held 
void under S. 23 and the right to 
recover money on nondelivery unenforce¬ 
able 451 

S. 23 Money borrowed with defi¬ 
nite intention of utilizing in gambling— 
Plaintiff not proved to be privy of inten¬ 
tion S. 23 is no bar to recovering it 

458(1) 

S. 23—Cosharer in same mahal 
withdrawing candidature for lambardar. 
ship in consideration for sum to be an¬ 
nually paid Contract is against public 
policy 428 

^ S. 23 Agreement, object of which 
is withdrawal of criminal prosecution 
against third party is void 128 

^ Ss. 23 and 27—Agreement bet¬ 


ween traders to carry on business among 
members of their private association and 
to none else etc., does not offend against 
Ss. 23 and 27 SSc 

Ss. 23 and 27 — Soope—Where 
claim is founded on tort Ss. 23 and 27 
do not apply 83c^ 

S. 25—Time-barred, debt cannot be 
recovered on basis of mere acknowledg. 
ment to pay 1606 

S. 25 (3)-Limitation—Meaning 

explained 1546 

S. 25 (3)—Deed obtained in lieu of 
amount of preliminary decree in suit 
abating automatically is nob void for 
want of consideration 154c 

Ss. 26, 58 and 62—Agreement to 
transfer spes suooesaionie or present 
share in property in substituted contract 
^ Effect of such substitution considered 
in relation to particular deed of agree- 
ment—T. P. Act, S. 6 58S{2)a 

^ S. 27—Agreement containing clause 
in restraint of trade is void not in toto 
b^only to that extent 539 

" T"** 27 and 23—Agreement between 
traders to carry on basiness among mem¬ 
bers of their private association and to 
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none else, eto., does not olleud ai*ainst 
Ss. 23 and 27 83 ,. 

S. 62—Evidence Act (iS72). S. 91 — 
Terms of contract to be foun.l in older 
note —Renewed pro nissory note in rdmis- 
sible in evidonc-e being insmficiontly 
stamped - PlaintiiT can fail b i.cic on old 
note ■Snbsoijuent pro-noto acts as ac- 
knowledumeut under Limitation Act 
(1908). S. 19 560 

-S. 62—Simple monoy bond taken in 
satisfaction of prior mortgage —Suit on 


money bond dismissed as plaintilf made 
material alterations in it—Plaintiff can- 
not sue on original mortgage 325 

S. 63 No fresh consideration ne¬ 
cessary and if time not of essence e.xton- 
sion can be granted after expiry of period 
of performance of promise 589(2)6 

S. 64 —"Bonetit received under con¬ 
tract”—Moaning explained 2016 

S. 64—Voidal)le transfer— Person 
seeking to recover possession by avoi¬ 
dance of transfer can be made to do so 
on equitable terms 201c 

^ S. 73—Actual loss or damage need 
not be proved to get compensation—Con¬ 
tract Act (1872), S. 125 754 

-S. 107—Provisions of S, 107 as to 

notice are mandatory — But trade usage 
can be pleaded in confiiob with provisions 
of Contract Act 583<i 

-Ss. 125 and 73—Actual loss or da¬ 
mage need not bo proved to get compen¬ 
sation 754 

Ss. 129and 130—Contract of surety 
for appearance of judgment’debtor is one 
of continuing guarantee and is revocable 
by notice to creditor—Civil P. C., (1908), 
S. 145 243 

——S. 182—Person employed by ano¬ 
ther to invest money on his behalf and 
to represent him in dealings with debt¬ 
ors is agent—Principal and agent 372 

-S 239—Partnership is combination 

of persona and not of firms and firms, or 
of firms and persons 225(i 

-S. 247— H, partner of B in equal 

share, dying leaving minor son—B carry¬ 
ing on business undjr old name with 
partnership funds— H’s son alleging that 
he was admitted to benefit of partnership 
—He cannot be so admitted as no part¬ 
nership existed after H’s death 327a 

- S. 253 (10)—Factory business ^ by 

thirty members carried on for long time 
not treated as dissolved on occasions 
when any of partners died—Contract 
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that partnership business should not be 
dissolved by deatli of one i)artnor was 
implied ^ 2256 

Contribution 

-Limitation Act (1903), Art. 99—De¬ 
cree against karta for debt for joint 
family purposes—After partition karta 
taking on himself alone whole liability— 
I'or suit for contribution by karta against 
other memhers, time began to run from 
this latter date and Art. 99 applies 652 

-Joint (lejree - Propriety 625c 

I Defective plaint for contribution— 
l-'ismissal of the suit is not justified 

^ 625-Z 

L.o-ov,’ner 

- See CosuARKPS. 

Copyright Act (3 of 1914) 

S. 24 Copyright subsisting on date 

of Act—New copyright is substituted 
for old one 

Cosharer 

Cne cosbarer alone can eject tres¬ 
passer where suit land is not zamindari 

.V o . 695(1) 

Suit for profits “-Principle for com¬ 
putation of profits in case of mortgage 
by cosbarer of specified plot or part of 
his share stated 668a 

Suit for profits If a cosbarer choo¬ 
ses to soil a specific plot, then that plot 
must still bo considered as part of his 
share for the purpose of a suit for profits 

r. . 6686 

-Ejectment suit—Other oosharers 
need not bo joined as co-plaintiffs to suit 

Mahomedan law—Coheirs—Posses¬ 
sion by one coheir does not become ad¬ 
verse in absence of clear denial of title 
or ouster—Mere hostile feeling or grant¬ 
ing of lease by heir in possession does 
not amount to denial of title or ouster 

Act (7 of 1870) 

n .. * ^ v' praying modi- 

fication of decree by granting deolara, 
tion that his right could not be sold¬ 
er falls under S. 7 (4) (o) 251 

^cr. 1, Art. 1 —Claim by appellant 

., _ sums of money for defi. 

nitely ascertainable sum by way of pen- 

dente lite interest disallowed by trial 
Court Ad valorem fee is payable on 
suob sum 351 

Sch. 2, Art. 17 (3)— Question of 
court-fees must be decided on plaint 
irrespective of whether suit is maiutain- 
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Court.fees Act 

able or not under Specific Relief Act 


(1877). S. 42 369a 

Sch. 2, Art. 17 (3)—Suit for decla¬ 
ration tnat petition of compromise and 
decree based on it are null and void and 
that plaintiff is not bound by them studi¬ 
ously refraining from asking consequen¬ 
tial relief, falls under Art. 17 (3) 3696 

Court of Wards Act (4 of 1912) 

——See U. p. Court op Wards Act. 
Criminal Procedure Code (5 of 
1898) 

Ss. 107 and 436—Application under 
S. 107 is not complaint—Consequently 
S. -136 does nob apply to person dis¬ 
charged 53 a 

Ss. 107 and-438—Proceedings under 
S. 107 primarily concern local authorities 
—High Court cannot interfere 536 
y S. 110—Case of troublesome and 
ill-tempered person who at times has 
thrown brickbats at others is not 
covered by S. 110 437 

^S. 133 Community” means same 
as neighbours” or “public' 433a 

— S. 133 (1) —- It is nob incumbent on 
Magistrate to make an inquiry first as to 
whether there has been encroachment 
on public road or not—It is after both 
parties appear before him that he has to 
make the inquiry 257a 

-Ss. 133 (1) and 133 (2)-P0r3on 

applying to have his ease decided under 
S. 135 (2) waives right to assert that the 
matter is of civil nature 257o 

S. 135 Encroachment on public 
road under control of District Board- 
Member of District Board nominated by 
District Board is not unsuitable person 
to serve on jury 2576 

—^S. 144—Highway—Right of way— 

Right of way over public road is subject 
to order under S. 144, Criminal P. C.— 
No civil.suit lies to question propriety of 
order under S. 144 341i 

-S. 144^Speoifio Relief Act (1877), 

S. 42—Civil Court can grant relief that 
certain members of community have 
right of procession along with music on 
public roads provided right does nob 

amount to nuisance -Right is subject to 

orders of Magistrate and police under 

— Ss. 145 and 148-Provisions ol 

12 are intended to provide speedy 
remedy ,n oases ot dispute with which 
that chapter deals 14 , 
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-'S. 147 (1)—Police report to bo uao.i 

merely for purposes of S. 147 (l)—Police 
otboer need not be called to depose to 
correctness 14a 

-S. 148 (3)—Costs—Value of pro¬ 
perty canuot by itself be taken as a fair 
test of the costs which should be awar¬ 
ded in a case, which has continued for 
an unusually lonj» time without any fault 
of the parties 3b 

-S. 155 (3)—Scope — Investigation 

under Ch. 14 includes investigation held 
under S. 155 (3) under orders of a Magis¬ 
trate 2635 

-S. 162—S. 162 is imperative — 

Magistrate has no discretion but must 
hand over copies of statement in police 
diary 273a 

-S. 162 —Copy of statement of pro¬ 
secution witnesses refused to accused on 
ground that it was not full statement 
bub memorandum — Memorandum in 
police diary being as elective to con¬ 
tradict prosecution witness as a full 
statement refusal to accused of its copy 
is prejudicial to him 262 

-S. 162, Proviso 1 — Cross-examina- 

tion of witness is not necessary for 
granting copy of his statement recorded 
under S. 161 34 

-S. 164 — Magistrate must satisfy 

that confession is voluntary 609rt 

-S. 164 —Court examining confession 

produced before it must consider circum¬ 
stances under which it comes to be made 
—Criminal trial, Court’s duty 6096 

-Ss. 170and 173 —Accused forwarded 

under S. 170—Report under S. 173 need 
nob be forwarded at the same time 6176 
-Ss. 180 and 182—Abduction is con¬ 
tinuing offence — Accused can be tried in 
any of Courts within whose jurisdiction 
offence takes plaoe-Penal Code, S.366 A 

556 

-S. 182—Penal Code (1860), S. 362 

Offonoe of kidnapping from lawful 
guardianship is nob continuing offence 

55a 

S. 195—Offence of perjury com- 
putted in trial Court isoffenoe committed 
in relation to appeal from trial Court’s 
deoree 706a 

-Ss. 195 and 476— Ss. 476 and 

195 m ust be read together (SB) 443a 
" T. —Appellate Court di- 

veoting institution of complaint under 
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S. I’enal Coclo Xo appoil lies 

630(1) 

S. 195 (b) —8. 195 (lO does nob 

bake away JTigli Court's power to order 
prosecution for p-orjury ia lower Court 

706e 

r.'t.,'?-5 ig- •' ox- 

plained (SB) 443a 

— S. 195 (c) —S. 195 applies only to 
party committing oli'enco (SB) 443(/ 

-S. 195 (c)— Village panchayab ac¬ 
ting in civil cases is subordinate to IJis- 
tricb Judge—Report of offence by panclia- 
yat to Collaotor and cotnplainb by him is 
without jurisdiction —• Criminal P. C. 
S. 476 141 

-3. 201 —Magistrate entitled to bake 

cognizance of some of charges in com¬ 
plaint but not of charges not in complaint 
but which could tie made out timvofrom 
—Section does not apply 106 

-S. 222 (2)— Offence of embezzle¬ 
ment of four sums of money on speoiliod 
dates within one year—Charge in res¬ 
pect of all as one offence is correct and 
docs not contravene provision of Cri¬ 
minal P. 0., S. 23 i 267 

-Ss. 222 (2) and 233 — Criminal 

breach of trust — Previous acquittal in 
respect of gross sum between specified 
dates does not bar second trial—Criminal 
P. G.. 8. 403 209 

-S. 233 — Misjoinder of charges is 

fatal to prosecution 7066 

-Ss. 234 and 222 (2) — Offence of 

embezzlement of four sums of money on 
specified dates within one year—Charge 
in respect of all as one offence is correct 
and does not oontraveno provision of 
Criminal P. C.. S. 234 267 

-Ss. 235 and 236—Ss. 235 and 236 

are nob mutually exclusive, but one can 
supplement the other 49 

-Ss. 244, 256 and 208—“To taka 

all such evidence as may bo produced in 
support of the prosecution " — Meaning 
explained 621a 

-S. 250—S, 250 does not apply to 

cases exclusively triable by Court of 
Session — ^Yhebher S. 250 applies to par¬ 
ticular case should be determined from 
form of proceeding and nob from com¬ 
plaint filed under particular section 355 
- S, 252— .Accused has no absolute 

right of cross-examination before charge 

6216 

- S 254— Magistrate not bound to 

frame charge unless it is warrant case 
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Omission to frame charge is hoTvever no 
ground for setting aside a conviction 
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S. 417 In appeal on acquittal 


-o—WWUV iWL'lVia 

irial should be recommenced if accused 
is prejudiced after framing cf char'*e — 
Criminal P. C. (iSgS), S. 535 (2) * 7 

S. 260 Jurisdiction to try sum- 
marjiy is derived from nature of charge 

—Ss. 272 and 417 —Appeal on ac- 
qmttal should not be allowed unless 
lower Court's judgment is perverse 4396 

Q ®-3 44 and 173 —Remand under 
t>. dll can be ordered without report 

, 617^ 

'544—Application—If S. 344 is 
really applicable to a case, it is duty of 
Uourt to apply that section and be guided 
y considerations laid down therein and 

oy no others 617c 

- S 344—Accused proved to be mem¬ 
bers of conspiracy-Magistrate can keep 
them in custody for period that appears 
to^m to be reasonable Q\7d 

S. 344 Remand under S. 344 — 
Considerations that should guide Court 

Suditdd 617 

O. 363. 1. p. C.—E-Jamination and cross- 
examination of prosecution witnesses — 
b/harge framed—Defence witnesses exa¬ 
mined and cross-examined-Charge am- 
ended and accused committed to Sos- 
sions for offence under S. 366, I P C — 
right to accused of further examina- 
cross-examination to disprove 
amended charge— Procedure by Magis- 
fcrate held to be right 4Y4 

Ss. 356 and 537— Error, not going 
to root of trial, does not vitiate proceed 

ings be cured by S. 537 2 

f ' (IJ—Mere breaking of im- 
perative statutory rule is not enough to 
vitiate trial—^rimmal P. 0.. S. 537 3a 
^ S. 403—Ss. 222 (2) and 223—Cri¬ 
minal breach of trust—Previous acquit- 
tal in respect of gross sum between 
specified dates does not bar second trial 

209 

** ^ Person pleading guilty 

under S. 383, Penal Code, owing to mis- 
conception of hia right in property—His 
right of appeal is not barred 265a 

--Ss. 417, 418 and 423-Acquittal— 

Appeal from—Principles to guide Court 
stated—Presumption lain favour of ac¬ 
cused—Onus is on prosecution to prove 
that finding of lower Court is not justi 

712a 


there is always presumption in favour of 
innocence of accused 439a 

u‘ Appeal on acquittal should 

not be allowed unless lower Court’s 

parvorae—Criminal P. C. 
(1898). S. 272 439^ 

~ ’S. 421 Court has complete discre- 

oicn to dismijs summarily jail appeals 
without showing cause 555 

~ in-f —Application under 

Q iol complaint — Consequently 

. 4d6 does not apply to persons dis- 

439 It is not fair in revision 
to alter conviction under one Act to one 
under another Act 172,. 

^ S. 439—Application for enhance¬ 
ment of sentence can be made by private 
complainant I3 

^ 439 Evidence by prosecution 

witnesses as to handwriting not cbal- 
lenged in trial Court — It cannot be 
challenged in revision 125 

-- S. 446—Magistrate cannot cancel 

cl^rge once framed 3fif5 

and 195—Ss. 476 and 
195 must be read together (SB) 443a 

. 476—There is no inherent power 

CO hie complaint (SB) 4436 

- Ss. 476 and 195 (c) — Village 
Panchayat acting in civil oases is sub- 
ordinate to District Judge-Report of 
offence by panchayat to Collector and 
complaint by him is without jurisdiction 

141 

(B)-Only one appeal lies 
under S. 476 (B) 305a 

f Ss. 496 and 497—Grant of bail ig 
the rule and refusal the exception 3506 

S 497—Grant of bail—Disoretion 

of High Court or Court of Session is not 
limited to consideration set out in S. 497 

356/ 

—-S. 497 (1), and (2)-S. 497 (l) does 
not apply to application for bail by per 
sons accused under S. I21.A. Penal Code 

Section applicable is S. 497 (2)—Penal 
Code S. 121.A ' 

-(as amended in 1923) 

S controlled by 

Stances is to be considered in granting 

«_S 498 Off (SB) 5046 

, Offence serious and non 

bailable and punishable with death or 
transportation-Grant of bail is not rule, 
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but exception particularly when prosecu¬ 
tion evidence is closed and Sessions 
Judge has refused bail (SB) 504c 

S 498 — Accused several — Wit- 


nossos numerous—lijKbibits numerous— 
Offenoo under S. 121-A—‘Reasons should 
be stated not separately but onlv conclu¬ 
sions should be stated (SB) 504f? 

■ ^S. 498—High Court’s power to act 

under S. 498 is entirely unfettered by 
any conditions 356.i 

^ S. 498—Accused under S. 121-A, 


Penal Code, alleged to have held meet¬ 
ings, studied and probably disseminated 
communist teachings—Accused not al¬ 
leged to be dangerous criminals nor 
charged with having done any illegal act 
in pursuance of conspiracy—No proba- 
bility of accused being sentenced to 
transportation for life—Held that the 
case was one in which bail could be 

granted—Penal Code. S. 121.A 356c 

-““S. 498—No accused has right to be 
allowed to argue in person application 
bail 356^ 

S. 526 Witness making different 


statement iu Court—Defence asking for 
copy in diary to contradict witness— 
Magistrate seeing no contradiction and 
refusing copy—Case held fft one to be 
transferred to another Magistrate 2736 
S. 526 — Grounds — Where Magis- 


trate, instead of ordering prosecution 
under S. 190 (l) (c) sends back papers to 
the police, case should be transferred 
from bis Court 273c 

S. 528 (1) No Sessions Judge and 


much less Additional Sessions Judge has 
jurisdiction to transfer appeal on tile of 
Additional Sessions Judge to his own file 

435 

S. 530—Magistrate competent to 
try offences named in complaint—Com- 
potency ie not lost because charge? be¬ 
yond jurisdiction could have been framed 

535 (2) and 254 —• Magistrate 
not bound to frame charge unless it is 
warrant case Omission to frame charge 
18 however no ground for setting aside a 
oonvicbion Trial should be recommenced 

ia prejudiced after framing of 

J~S8, 537and 356 (1)—Mere break- 

statutory rule is not 
1^ ‘o^ifciate trial 3a 

o. 539 Absence of memorandum 
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of local inspection—Trial is not illegal 


146 


S. 539 (b) Failure to record me- 
Djorandnm of observed facts at inspec¬ 
tion would nob vitiate proceedings unless 
It occasions failure of justice prejudicing 
accused 4336 

S. j 48 Words affected by judg¬ 


ment or order should not lie construed 
narrowly They do not refer to person 
who is party to judgment—General public 
is affected by judgnient in criminal cases 

364(r 

*“Ss. 554 aud 548—Copies of judg- 
monts, extent of—Piglit of public stated 
—High Court Rules (Allahabad)—Gene- 
ral Rules (Criminal), Cb. 14 364c 

Criminal Trial 

Court’s duty—Criminal P. C. (1898), 


S. 164 —Court examining confession pro¬ 
duced before it must consider circum¬ 
stances under which it comes to ho made 

6096 

Court’s duty—It is not the duty of 


Judge to find any and every reason pos¬ 
sible and accept any and every argument 
to whittle away significance and the de¬ 
fects of prosecution 609c 

Custom 

Existence—Burden of proof—Where 


a custom is proved to exist, that custom 
must be held to continue, and the onus 
to prove discontinuance of that custom 
lies upon the party denying its existence 

547a 

-Prevailing practice has force of cus- 

tom (SB) 4996 

Adoption Entry in W'ajibularz 


regarding custom of adoption by widow 
Consent of husband ia not necessary 

407c 


D 


Deed 

Construction — Mortgage or sale 


Transaction held to be mortgage 548a 
Construction—Mortgage bond—Da 


fault in paying interest is not act of bad 
faith 537 

Document 

Construction of—General principle 


^ A 

stated—Document held to be one of hire 
and not of sale 759 


Easements Act (5je^882V^ 

-S. 4—Right 11ac& ^ /t g 

ghat is easement ^^OTo 


H'g'i C'-Jtrrx 
Jammu H 
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Ejectment 

-Suit by lessee Against person conti¬ 
nuing in possession impleading lessor is 
maintainable 649e 

-Person professing to bo reversioner 

making gift to school in the name of its 
manager—Manager can euo to eject mire 
trespasser 4506 

Estoppel 

-Equitable—It must be shown that 

there was representation by judgment- 
debtor which was acted upon by decree- 
holder as to compromise his position 689i 

-Plaintiff undervaluing previous suit 

—He is nob estopped in matter of juris¬ 
diction in second suit 217; 

Evidence 

-Presumptions—Civil P. C., S. 100 — 

Question of fact—Wliather two transac¬ 
tions arc connected and interdependant 
is question of fact 113(X 

Evidence Act {1 of 1872) 

-Ss. 24, 25 and 26—Making of coun¬ 
terfeit coin is not statement and hence 
evidence regarding it is not barred 9 

-S. 24—Confession — Acceptance 

in part—Confession must be taken as a 
whole (FB)1 

-S. 35—Birth registers—When entry 

therein is sufficient 307c 

-S, 35—District Judge issuing certi¬ 
ficate of guardianship — Such certificate 
is not admissible in evidence to prove 
minority of ward 307d 

-S. 44 — Civil P. C. (1908), 0. 21. 

R. 08 — Objector can take plea under 

S. 4-1, Evidence Act, that decree against 

him was passed without jurisdiction— 
Xt can bo raised at any stage of proceed¬ 
ings unless there is bar of res judicata or 
estoppel 689; 

-S. 67—Signature of attesting wit¬ 
ness is proved to have been made if some 
other person has done it at his request 
and on bis behalf 101a 

-(amended by Act 31 of 1926), 

S. 68, Proviso—Proviso cannot be ap¬ 
plied to oAses decided prior to amendment 

411 

-S. 74—General power of-attorney— 

Copy of general power-of-attorney can¬ 
not be obtained by any person who is no 
party to the deed 649a 

- S. 74—Judgment of Court is public 

document within S. 74 3646 

- S. 74 (2)—S. 74 (2) does not apply 

to document not registered but executed 
^nd authenticated before Sub-Registrar 


Evidence Act 

under Registration Act (1908),S.33 (i) (a) 

6496 

^-S. 76—Practice—Judgment—Judg¬ 

ments affecting rights and more parti¬ 
cularly liberties of people must be ac- 
cessible to public 364a 

-S. 78—Newspaper extract is not ad¬ 
missible 12a 

-S. 91 — Terms of contract to be 

fo\iod in older note — Renewed promis¬ 
sory note inadtnissible in evidence as 
being insufficiently stamped — Plaintiff 
can fall back on old note — Subsequent 
pro-note acts as acknowledgment under 
Iiimitation Act (190S), S. 19 — Contract 
Act (1872), S. 62 560 

- S. 91—Money lent on terms con¬ 
tained in promissory note given at time 
of loan—Promissory note inadmissible 
in evidence for want of proper stamp or 
other reasons — Lender cannot prove 
terms of contract by oral evidence : 34 

All. 158=13 I, C. 138; 6 I. C. 126 
and 28 All. 293, Overruled (FB) 183a 
S. 91—Verbal negotiations leading 
to express contract in writing cannot be 
set up as independent contract (FB) 183c 
-S. 101—Scope —Execution of docu¬ 
ment which contains admission by debtor 
to have received debt established—Bur¬ 
den of proving want of consideration is 
shifted to defendant who disputes it— 
{Obiter) 160a 

—S. 114, Ulus, (d) — Presumption— 
Transfer of deoroa to Collector for execu¬ 
tion proved — PresuLQption is in favour of 
oonbinuancs of that state of things—Civil 
P. 0. (1908), Soh. 3 5416 

*-S.115—There is noestoppelagainst 

statute (FB) 490c 

-S. 115 — Agra Pre-emption Act 

(1922), Ss. 15 and 21 — Co-pre-einpbor’s 
acquiescence in sale before pre-emption 
suit estops him but not other pre-emptor 
—Estoppel bars suit, but does not ex¬ 
tinguish right of pre-emption 2166 

-S. 115—Civil P. 0. (1908), S. 60 (1), 

Proviso (o) — House belonging to agri¬ 
culturist joint family of father and 
minor sons, passing out by execution sale 
— Father not intervening when house 
was attached — Neither father nor his 
sons could challenge sale at Later stage 

112 

-S. 115—During continuance of lease 

granted by Collector in execution of 
decree under Soh. 3, Civil P, 0., judg- 
meat-debtor mortgaging leased property 


fiuivjr.CT Index. IIKU Allauamad 


- / 


Evidence Act 

—In suit on mortgage no liofonco raisevi 
that mortgage was prohibiteil —Such de- 
leuoo cannot bo allowed to be raised in 
execution of decree passed in movtgago 
suit—Civil P. C. (1008). S. 11 38A 

-S. 134-Penal Code (ISOO). S. 103 

—Evidence of even one ^^’itnes3 is 
suthcient for conviction on ohavgo of 
perjury 362 

Execution 

^-Decree l)inding“Civil P. C. (LOGS), 

0. 2‘2, R. 9 —Non-oompliance with pro¬ 
cedure as to bringing legal representa¬ 
tives on record within three niontbs is 
mere irregularity so long as decroo 
passed in suit is as between living per¬ 
sons— Execution Court cannot refuse to 
execute decree on ground if such irregu¬ 
larity is committed 746 

-Jurisdiction — Decree by Native 

State — Judgment-debtor cm object to 
its validity on ground of want of juris¬ 
diction—He need not ask for review of 
order in Court of Native St?.te—Ilis re¬ 
medy is to object to execution in execut¬ 
ing Court 689a 

F 

Ferry 

-Right to -Crown grant—Riparian 

rights—The general right of the owner 
of land on either bank of a river to estab¬ 
lish ferry for profit must give way in 
competition with grantee of Govornmont 
who has enjoyed monopoly under his 
grant 587 

Fraud 

-No order for abatement—Doubt re- 

garding procedure to set aside abate¬ 
ment— Concealment of abatement or 
silence is nob enough to ostablisli fraud— 
Contract Act (1872), S. 17 154rZ 

-Onus of proof is on him who wishes 

to establish fraud 154^ 


General Clauses Act (10 of 1897) 

--'S. 3 (20)—Good faith means honesty 

of dealing — Auction-purchaser is not 
bound to search registry (FB) 2.77li 

S, 3 (25)—“Standing timber” which 
has to be out down and removed is move- 
able property (FB) 3926 

Gorakhpur Goraits Act (1 of 1919) 

S. 4 (3) —Meaning of the section 
explained 198a 

Guardian and Ward 

3! appointed guardian of her son’s 
person and property —Y appealing against 
Appointment alleging that he and minor 


Guardian and Ward 

formed joint iliiidu famiU—i^hiostioii of 
jointiiosa in dispute in anofdior suit in 
wliicli -V vopresonting minor a;- his guar¬ 
dian— X'.-i aiipointnieub was justiliod 

333 fl) 

Guardians and Wards Act (8 of 1890) 

-Ss. 27, 29 and 33—'L’lioro iS no 

prehibition ag'dnst girirdian (o refer a 
dispui-a in which minor's pioporly is in¬ 
volved to arbitration —Whem it is pri¬ 
vate arl'itration it is however pruilent to 
take advice of District -hidgo 307 ' 

H 

highway 

-Lh-ocessions—Thoro is right of con- 

ducting religious processions on iiipliways 

674- 

-Jurisdiction —Suit for declaration of 

right of music ori roads—Civil Courts 
can dociuo when playing iniisii- will 
amount to nuisance G74/. 

-— Nuisance — Injunction— 

Thakurdwara and !no-i]no side by side— 
Suit for declaration and irjjmiction by 
plaintifi's that they iiave riuiit bo talie 
cub music past a laosgiie and for injutic- 
tion to people in inos(iue not to disturb 
it—Right of music can be granted huh 
nob of injunction restraining others from 
interfering with plaiutii'f’s rights 6747 

^ -Procession—Every community has 

right to take out religious procession 
along highway ■ Pdght is indepcnlenb of 
tradition and no i-roof of custo'.u is neces¬ 
sary 341a 

-Procession—Uiglib to take out pro¬ 
cession on highway can be exercised only 
so as to cause no interference to other 
metnbera of public 3416 

-No right to block public thoroughfare 

completely can be claimed—Magistrates 
and police can prevent such obstruction 

341o’ 

-Right of way—Right of way over 

public road is subject to order under 
S. 114, Criminal P. C.—No civil suit lies 
to question propriety of order under Cri¬ 
minal P. C.. S. 141 3414 

-Proces.sion—Taking otib procession 

with music is within civil rights of com¬ 
munity but nob exclusive use of highway 
for worship 341<j 

^ -Procession—Worshippers in mosque 

or temple abutting on highway have no 
right to stop music in a procession ori 
ground of continuous worship in it 3 / 

• -Right to use thoroughfare can be 

exercised in reasonable manner without 
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Highway 

any wanton disregard of rights of others 

341/i 

-Procession—Civil suit lies for deola- 

tion of right to take out procession or 
playing music in vicinity of mosque or 
temple—^Suit may be between individual 
or may be of representative characber^^ 

Hindu Law 

-Adoption — Jains — No prohibition 

against adoption of daughter’s son 

. 695 {2)a 

-Alienation—Legal necessity—Rais¬ 
ing money by mortgage for speculative 
litigation even by head of joint family — 
Mortgage is nob binding on family 748® 

-Alienation—Manager—Mortgage by 

head of family or member for speculative 
litigation—No benehb to family—Family 
is not liable under mortgage decree 7486 

-Alienation — Widow — Inadequate 

consideration is no ground for setting 
aside sale 653 

-Alienation—Mortgage decree against 

father transferred to Collector for execu¬ 
tion—Collector seised of all property— 
Junior member cannot deal with the pro¬ 
perty—Civil P. 0. (1908), Scb. 3, Para. 11 

5416 

-Alienation—Junior member cannot 

alienate family property 541/ 

-Alienation—Manager or guardian— 

Bar of limitation against one major 
member cannot affect other members— 
Limitation Act (1908), S. 7 3986 

-Alienation — Manager — Whether 

alienation of family property to raise 
money for family business is justified or 
not depends upon particular oiroum- 
stances—Test is whether transaction is 
for benefit of estate and is suoh as pru- 
dent man would have carried out 253 

-Alienation—Legal necessity— Onus 

of proving legal necessity for borrowing 
money and legal necessity for borrowing 
money at stipulated rate of interest lies 
on the creditor 2036 

^ -Debts—Manager—Loan for camel 

for oarriying loads for hire to supplement 
income of family is binding 743 (2) 

-Debts—Son is liable for surety debts 

of father not tainted with immorality 

6316 

-Debts—Legal necessity — Doctrine 

that existence of legal necessity may be 
assumed from representation to and in- 
quiry by money lender should not be 
unduly extended 6006 


Law 


Hindu 

-Debts—Father—Debt by father not 

illegal and immoral—Creditor can sell 
whole estate in satisfaction of ju.^gment 
against father alone 541d 

-Debts—Son’s liability—Partition 

without provision to pay debts Creditor 
can proceed against separated shares of 
sons—Father becoming insolvent Re¬ 
ceiver can proceed against son’s share in 
insolvency proceedings and separate suit 
is not necessary—Provincial Insolvency 

Act (1920), S. 59 : 50 All. 137=A. I. R. 
1927 All. 714=104 I. C. 406. Over¬ 
ruled (FB) 512® 

-Debts—Manager—Debts binding 

on family—Partition without provision 
to pay debts — Creditor can proceed 
against property allotted to several 
members—(Per Full Bench)—Insolyenoy 
of manager—Receiver can seize property 
received by other members {Mukerji, J. 
contra)—Provincial Insolvency Aob (1920) 
S. 59 (FB) 5126 

--Debts— Son’s liability — Provision 

made for father’s just debts at partition 
—Sons cannot be made to pay again 

{¥B)S\2e 

——Debts—Necessity—Canal dues stand 
on same footing as land revenue Nor¬ 
thern India Canal and Drainage Act 
(8 of 1873) 449 (1) 

s{j3{* -Debts — Provincial Insolvency 

Act (1920), S. 28—Hindu father governed 
by Mitakshara adjudicated insolvent 
His joint son’s share does nob vest in 
Official Receiver though debt payable is 
one which it is pious duty of sons to pay 

(FB) 162® 

-Debts—Provincial Insolvency Act 

(1920), S. 28—Receiver can seize son’s 
share and sell it to satisfy father s debt 
which it is the pious duty of sons to pay 

(FB) 1626 

*-Debts—Son’s liability— Grand¬ 

father, manager of joint family, alive — 
Father oonbraoting personal debt—Sons 
are not liable 131® 

——Joint family-'Manager can maintain 
mortgage suit without impleading minor 
members 7216 

-Joint family—Karta cannot alienate 

joint family property to pay time-barred 
debts 717 

-Joint family — Presumption— Pre¬ 
sumption of jointness continues and is 
not rebutted by proof of separation at a 
date subsequent to the material date 541c 
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Hindu Law 

——Joinb family—No nucleus of ances¬ 
tral joint property “Acquisition of par¬ 
ticular member is nob joint family pro¬ 
perty 313 

-Joint family— Manager—Pre-emp¬ 
tion—Refusal of manager of joint Hindu 
family to buy property binds co-parceners 

2l6ci 

——Joint family "“Esocution of decree 
against father— Only father’s interest 
held to have passed at auction sale 1316 

-Joint family—Joint family property 

—Father— Provincial Insolvency Act, 
S. 28— Joint family property — On 
father's insolvency even son’s share can 
be sold by receiver 59 (1) 

-Maintenance—Decree for arrears — 

Widow must be in want and there must 
be wrongful withholding 227 

——Manager — Nob only manager bub 
also minor member impleaded in his in¬ 
dividual capacity—No attempt made to 
get guardian appointed for minor — De- 
orea obtained is nob binding on him — 
Civil P. 0.. 0. 32, R. 3 136(1) 

—^Marriage — Karao marriage can be 
made only with caste women and not 
with noncasbe women 407a 

-Partition — “ When bona fide” ex¬ 
plained (FB) 512d 

-Reversioners — Reversionary right 

cannot be said to be kind of heritable 
estate 630(2) 

-Sbridhana— Nature and rights as to 

saudayika explained 2656 

-Succession—Illegitimate daughter 

4076 

• "Widow — Jain widow does nob ac¬ 
quire absolute estate in property ac¬ 
quired from ancestral nucleus unless 
special custom to that effect is proved 

695(2)c 

— —Widow — Mere fact that Hindu 
woman holds property does nob imply 
that she holds it for her benefit — She 
may hold it on behalf of her husband or 
son 450a 

—“Widow—Decree for maintenance — 
Decree is nob part of assets of deceased 
husband and is not attachable—Civil P- 
0. (1903). O. 34, R. 6 368 

Income-tax Act (11 of 1922) 

Ss. 13 and 23 (3) — Account books 
not furnishing any method of oomputa- 
tloa laoojie-tax Officer must employ 
some mejihod—He cannot act arbitrarily 

23c 


Income-tax Act 

- Ss. 22 and 23 (3)—Notice issued to 

assessees indicating that they were to be 
assessed separately — Income-tax Ofiioer 
examining them for finding out if they 
were members of joint Hindu family and 
concluding that they were such members 
taxing them accordingly — They were 
never called on to show cause why they 
should nob be so taxed — Procedure ad¬ 
opted is against provisions of Ss. 22 and 
23 (3) 23a 

- S. 22 (4) — Word “require" means 

require as piece of relevant evidence 

417fl 

^- S. 23 (3) — Assessment made on 

account-books produced though other ac¬ 
count-books were not produced— Assess¬ 
ment is under S. 23 (3) and not under 
Income-tax Act (1922), S. 23 (4) 4176 

- S. 28 — Income-tax OHicer can im¬ 
pose penalty in proceedings under In¬ 
come tax Act (1922), S. 34 421a 

-S. 28 — Income-tax Officer cannot 

impose penalty in matter of super-tax 

4216 

-S. 28—Word ‘'income-tax’’ does nob 

include “super-tax” 421c 

- S. 28—Interpretation of Statutes— 

Penalizing enactments — Powers of ap- 
pollate Court to enhance penalty, must 
be in clear language 401a 

- ■ S. 28—Interpretation of Statutes— 
Fiscal enactments are to be construed in 
favour of subject 4016 

^- Ss. 31, 28 and 32 — Assistant 

Commissioner cannot enhance penalty in 
appeal 401c 

- Ss. 34 and 28 — Income-tax Officer 

can impose penalty in proceedings under 
Income-tax Act (1922), S. 34 421a 

- S. 34 — Order of re-assessment is 

not necessary before issuing notice to 
show cause why penalty should not be 
imposed 421(2 

- S. 66 — Scope — High Court will 

consider only such points of law as were 
already before the officers of the Income- 
tax Department 236 

- S. 66 (2) — Case stated to High 

Court —Commissioner failing to formu¬ 
late only point of law arising on petition 
-“High Court can frame and decide that 
point 

- S. 66 (3)—Limitation Act (1908), 

S. 12—S. 12 does not apply to proceed, 
ing under S, 66 (3) 673a 

«- S. 66 (3)—Allahabad High Court 

Rules regarding income-tax references, 
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li-tcome tax Act 

R. 1—Extension cannot be obfcainecl for 
copies of orders of income-tax olticer 
ard of Asst. Commissioner 673c 

-S, 67 (A)-S. 07 (A) does not refer 

to time reqnirod for copies of orders of 
income-tax oilicar or Asst. Commissioner 

6736 

Interest Act (32 of 1839) 

-•Mahomedan Law — Dower— Wife 

claiming dower is in position of ordinary 
creditor and can claim interest 4036 

Interpretation of Statutes 

^ -Intention of legislature—Civil P.C. 

(lOOS), O. 3, E. -1—Name of pleader 
tiiiough oversight omitted from body of 
vakalatnama—There is no valid appoint¬ 
ment—Defect cannot be cured either by 
oral evidence which is inadmissible or by 
circumstance that pleader has endorsed 
his acceptance in writing on back of 
vakalatnama' 767 

——Object and intention when clear 
must nob ha reduced to nullity because of 
draftsman's uuskilfulnass or ignorance 

of law (F6) 727c 

-To take away existing jurisdiction of 

Supreme Court language of Act must bo 
clear 7066 

-Retrospective effect—Significance ex¬ 
plained (FB) 635(1 

-Substantive rights—Choice of forum 

and limitation are nob matters of sub¬ 
stantive rights, but are matters of pro¬ 
cedure (FB)635c 

-Limitation Acts—Question of limi¬ 
tation should be decided as per Limita¬ 
tion Act in force at institution of suit 
and not at time of cause of action 

(FB) 635/ 

-^Law of remedies has no retrospeo- 

tivo effect and so also is the case w’ith 
other substantive laws (FB) 635; 

-Vested rights should be resneoted 

(FB) 63Sr 

-Limitation Acts—-They are retros¬ 
pective in effect (FB) 635s 

-Limitation Acts—They are not al¬ 
ways adjective—They at times create 
and extinguish rights (FB) 635u 

-Headings in enactment do not con¬ 
trol provisions of sections when latter 
are clear and unequivocal (FB) 5976 

-‘Codo dealing with suits and appeals 

—“Suit" has nob same seniie as “appeal” 

5336 

-Penalizing enactments—Powers of 

appellate Court to enhance penalty, must 


Interpretation of Statutes 

he in clear language—Income-tax Act 
(1922). S. 28 401(1 

-Fiscal enactmeobs are to be con¬ 
strued in favour of subject—Income-tax 
Act (1921), S. 28 4016 

-E luitablo doctrine cannot override 

clear terms of Act 380a 

-Rule —It is nob permissible to im¬ 
port into statute any words of limitation 
unless text requires those words by ne¬ 
cessary implication (FB) 2946 

-\Vords—Construotion with reference 
to earlier statute indicated (FB) 294c 
-Statute prevails against equity how¬ 
ever wholesome latter may be 

(FB) 277/ 

-Language clear—Argument of con¬ 
venience is not sound (FB) 162^ 

-Principle underlying statute should 

nob be discussed unless words are ambi¬ 
guous and principle helpful in clearing 
ambiguity _ (FB) 162fe 

-Language ’of statute should be exa- 

rained and its natural meaning taken 
except in case of technical terms—Rules 
for interpretation explained (FB) 162i 

-Punotnation is no part of the statute 

and a Court of law is bound to interpret 
section without commas inserted in 

print 1546. 

-Fiscal enactments must be construed 

in favour of the subject 23(2 

J 

Judicial Officer 

-Contract—Courts have no power to 

enter into contracts (FB) 189e 

Judicial Officers Protection Act 
(18 of 1850), 

-Scope— Language of Act is wide 

enough to grant protection from suit for 
damages for breach of contract (FB) 189d 
Jurisdiction 

-Civil and revenue—Landlord cutting 

crops and dispossessing tenant — Suit lies 
in Revenue Court —But if there is no 
dispossession but mere cubbing of crops 
suit for damages lies in civil Court 758 
—^-Foreign Court — Jurisdiction of 
foreign Court is territorial and ceases 
after a person leaves the territory 689e 
-Foreign Court—Submission to juris¬ 
diction must be to foreign Court irself 
and before judgment—(Per Niamatullah, 
J.) —Subsequent conduct of defendant is 
indication of his intention to submit to 
jurisdiction when suit was pending 689/ 
-Foreign Court—Submission—Whe¬ 
ther appearance in Court in British India 
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Jurisdiction 

to whioh execution has been triinafonod 
oan amount to submission to jurisdiction 
of foreign Court—689(; 

-Suit for declaration of right of music 

on roads—Civil Courts can decide when 
playing music will amount to nuisance— 
Highway 674i^> 

*-Civil Court can declare only civil 

rights and stop their interforeuce 674/ 

-Civil and Revenue Courts — Suit 

barred by Tenancy Act will bo so barred 
even if brought under Specific Relief Act 

(1877), S. 9 663/. 

-Civil and Revenue Court—In order 

to decide the question whether civil 
Court has jurisdiction to try the suit or 
not, the Court should examine the 
plaint 663c 

-Civil and revenue—Suit which can 

be decided by Revenue Court should bo 
decided by that Court only 406(i 

-Civil and revenue—Objection re¬ 
garding nature of Court can be raised in 
appeal for the first time 4066 

-Civil and Revenue Courts—Suit not 

cognizable by civil Court—Plaint should 
be returned for proper presentation and 
not dismissed —Civil P. C. (1908), 0. 7, 
R. 16 33a 

L 

Land Acquisition Act (1 of 1894) 

-S. 25-Land acquired by Govern¬ 
ment under Act—Zamindar cannot claim 
compensation for kankar 384a 

-S. 28—Court has discretion to de¬ 
cree interest if compensation awarded is 
more than that of Collector 3946 

Landlord and Tenant 
— — In 1887 occupancy tenant relinquish, 
ing holding and obtaining patta from 
zamindar in perpetuity at uniform rate— 
Patta providing that tenant was to 
remain in enjoyment from geneiation to 
generation—Tenure sought to be created 
described as bataur sharamoian—Land¬ 
lord held to have created transferable 
tenancy, S. 20 (3), Act of 1901, not being 
applicable to this case—Agra Tenancy 
Act (2 of 1901). S. 20 (3) 5346 

It is open to tenant to surrender his 
holding and to landlord to reconfer upon 
tenant same with enlarged powers 534c 
■•■^AdYerse possession — Over twelve 
years uninterrupted possession of house 
in abadi, without payment of rent to 
landlord of house site^ gives possessor 
absolute ownership of site 323a 
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Landlord and Tenant 

-Custom—Proof —Custom as to I'ay. 

meut by loiiant (o landlord of corlaiii 
duos—Cues must bo calculated on fixed 
basis 215a 

-Custom — Alleged customary pay¬ 
ment of dues by tenant—Oiigin in voluu- 
tary subscription—Cessation of vclunfary 
nature must ho proved 2156 

-Abadi —Right to luiild on ahata oc¬ 
cupied by chhappar—Chhappar not in 
existence for statutory period —Tenant 
cannot build house on site of chhappai- 

129(1) 

Legal Practitioner 

-Practice — Pleaders while arguing 

must confine themselves to documents 
produced and oxhil)itod 600a 

Legal Practitioners Act (18 of 1879) 

-S. 12 — Professional misconduct — 

Inquiry into, not without grave and rea¬ 
sonable cause—111-considorod proceediogs 
may causa i^orraanent harm—Bar Coun¬ 
cils Act (192G), S. 10 (2) (SB) 580 

-S. 36—Resolution based on general 

repute or hearsay evidence is not inelTec- 

tive 711a 

-S. 36—Resolution based on general 

repute though of less weight is legally 
admissible in evidence 7116 

-(amended by Act 15 of 1926) 

-S. 36—Resolution of Bar Associa¬ 
tion asserting person to be tout—No evi- 
dence called in rebuttal as to sweep 
away legal effect of resolution— High 
Court will not in revision set aside order 
declaring that person to bo tout 315 
Letters Patent (Allahabad) 

- Cl. 10-Civil P. C. (1908), S. 114 — 

No review lies from judgment of Bench 
hearing appeal under Cl. 10 (FB) 2446 

- Cl. 27 —Practice—Appeal— Second 

appellate Court constituted by single 
Judge—Matter difficult for decision—Yet 
reference to Bench of two Judges is nofc 
necessary 207 a, 

Limitation 

-Limitation for suits creates no rights 

— It merely prescribes time within which 
suits should be filed—Limitation Act 

(1908), S. 23 (FB) 635i 

Limitation Act (9 of 1908) 

-S. 5—Civil P- C., S. 100-Lower 

appellate Court finding that no proper 
case was made out for exercising discre¬ 
tion to extend time under S, 5, Limita¬ 
tion Act—There is no point of law in¬ 
volved under S. 100 28(1) 
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Limitation Act 

-S. 7 —Applicability—Extent of sta- 

j _3 3doc3 

tad ... .. 

_7— Hindu Law— Alienation — 

Manager or guardian—Bar of limitation 

against one mijor member cannot 

other members , 

-S. 12—S. 12, does not apply to a 

proceeding under Income-tax Act (1922). 

S 66(3) ^ ^ 

_S. 15 (2)—S. 15 (2) does not apply 

to notifying claim under Court cf Wards 

Act (1912). S. 17 

-S. 19—Evidence Act (1872), S. 91— 

Terms of contract to be found in older 
note—Renewed promissory note inad- 
missible in evidence as being insuffi¬ 
ciently stamped—Plaintill can fall back 
on old note -Subsequent pro-note acts as 
acknowledgment under Limitation Act 

(1908), S. 19—Contract Act (1872), S. 62 

560 

-Ss. 19 and 21—Authority to agent 

need not be express in every case 398a 

_Ss. 19 and 21—Pleader’s admission 

in course of his business acts as acknow¬ 
ledgment ^ 3986 

•-S. 20—Writing and payment need 

not be simultaneous 375a 

- S. 20—Payment must be before ex- 

piry of prescribed period 3756 

- S. 22—For S. 22 application for fil¬ 
ing of award falls short of suit Trans¬ 
fer of name of one party from one side to 
other is not fresh application to create 
bar of limitation 725 

- S. 22—Rsdemption suit—Minor de¬ 
fendants subsequently added beyond pe¬ 
riod of limitation—All defendants form- 
ing joint Hindu family—Addition of 
minors held not addition of new defen- 
dants . 585a 

_28 —Limitation—Limitation for 

suits creates no rights It merely pres¬ 
cribes time within which suits should be 
filed ®35e 

-Art. 52—Sale of goods—Liability 

to pay full price accrues on date of sale 
•and limitation runs from the date 229a 

_-Art. 52—Goods sold but in vendor’s 

custody remain as security for unpaid 
—Vendor suing vendee not for en¬ 
forcement of charge on security but for 
personal decree—Suit is governed by 
Art. 52 and not by Limitation Act, 
Art. 120 2296 

--Arts. 52 and 85— Limitation will 

not run from date of initial purchase if 
contract between parties shows that ac- 


Limitation Act 

count will be settled after several t^^ns- 
aotions ^ 229c 

- Art. 60—Applicability — Art. 60 

does not apply to suit for recovery of 
money deposited under agreement it 

shall be payable at specified time 59(2)6 

-Art. 61—Mortgagor leaving money 

with mortgagee to pay prior creditor 
Mortgagee failing to pay — Mortgagor 
forced to pay—Suit by mortgagor to re- 
cover from mortgagee ’Art. 61 
apply 549(2) 

_Art. 64 — “Account stated’ has 

technical meaning 375c 

-Art. 85— Limitation will not run 

from date of initial purohase if contract 
between parties shows that account will 
be settled after several transactions— 
Limitation Act, Art. 52 229c 

- Art, 97—Suit for setting aside de¬ 
cree purchased by plaintiff decreed De¬ 
cree reversed by District Judge bub on 
appeal to High Court decree of first 
Court restored—Suit for refund of price 
on ground of failure of consideration 
Time begins to run from date of High 
Court’s decree 551 

- Art. 99—Decree against karta for 

debt for joint family purposes — After 
partition karta baking on himself alone 
whole liability—For suit for contribu- 
tion by -karta against other members, 
time begins to run from this latter date 
and Art. 99 applies—Contribution 652 

- Art. Ill— Vendee to pay balance 

of purchase money to vendor’s creditors, 
bub nob paying in reasonable time—Ven¬ 
dor suing for recovery—Suit is nob gov¬ 
erned by Art. Ill but by Art. 116—Ven¬ 
dor, though nob compelled to pay, was 
justified in claiming refund Limitation 
Act (1908), Art. 116 419 

❖- Art. 115—Art. 115 applies to medi¬ 

cal practitioner’s claim for fees 752(2)a 
Arts. 116 and 111—Vendee to pay 
balance of purohase money to vendor’s 
creditors, bub not paying in reasonable 
time—Vendor suing for recovery—Suit is 
not governed by Art. Ill bub by Art. 116 
—Vendor, though not compelled to pay, 
was justified in claiming refund 419 

- -Arts. 120 and 52—Goods sold bub 

in vender’s custody remain as security 
for unpaid prioe—Vendor suing vendee 
not for enforoement of charge on secu¬ 
rity but for personal decree — Suit is 
governed by Art 52 and not by Art. 120 

2296 
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Limitation Act 

Arts. 120 ami 141—Suit for sharo 
and profits of factory business on death 
of Hindu female sharer —Art. HI and 
Art. 120 is applicable 225.; 

- Art. 120 —Suit for recovery of zari- 

chaoharan dues from decree-holder, auo- 
tion-purohaser, and judgment-debtor by 
owner of site—Limitation runs from date 
of confirmation of sale 25 

Art. 132—Bond hypothecating pro¬ 
perties stipulating ropaymeub of money 
within a year—Interest to be paid every 
six months and on default amount duo 
with compound interest to he realized— 
Cause of action held to arise after one 
year from date of bond—Suit for sale of 
properties %vithin 12 years from that date 
held not barred 203^ 

- Arts. 141 and 120—Suit for share 

and profits of factory business on death 
of Hindu female'sharer—Art. 141 and not. 
Art. 120 is applicable 225.? 

- Art. 142—Delivery of formal pos¬ 
session gives fresh start for limitation 
but does not confer ownership and decree- 
holder must demand partition within 12 
years of date of formal possession 234 
- Art 166-Civil P. C. (1908), S. 47 

Application for setting aside sale on 
ground of omission to notify under O. 21, 
Rr. 22 and 66, though falling under S. 47 
is governed by Limitation Act (1908). 
Art. 166 145 

- Art. 175-CivilP. 0.(1903), S. 48— 

Decree passed on lObh Pobruary 1915— 
On 2l3b March 1923 deoresj-bolder un¬ 
successfully applying for arrest of judg- 
ment-debtor — Judgment-debtor promis¬ 
ing by agreement to pay instalments by 
15bb January 1928 but nob 'paying—De¬ 
cree-holder applying for execution on 
16th Jannary 1928—His application is 
nob in continuation of previous one - 
Thera was no “subsequent order"—But 
decree-holder’s application held within 
time for judgment-debtor’s action am¬ 
ounted bo fraud 31 

—“Arts. 181 and 182—Decree execut¬ 
able on fulfilment of certain conditions — 
Art. 181 applies and not Limitation Act 
(1908). Art. 182 326a. 

Arts. 181 and 182—Right under de¬ 
cree contingent on payment of money by 
deoree-holder to defendant — Case is 
governed by Art. 181 and not Art. 182 
ftnd right accrues immediately on passing 
?^„aeorea—Limitation Act (1908), Art. 

3266 


Limitation Act 

- Art, 182-On 24tli April i:)2C. du- 

oros-holder and judgment debtor agree- 
ing that latter 'should bo given throe 
months' time for payment—On failure 
to piy, exooution to proceed — Court 
striking olf execution for the time being 
—Judgment-debtor failing to piy-l')o- 
croo-holder making fresh application for 
execution on 21th July 1929—yresb ap¬ 
plication held to be one for revival of 
execution proceedingsand hold not baned 

by limitation 458(2} 

- Arts. 182 and I8l - Right undoi 

decree contingent on i)aymenb of money 
by decroe-holdor to defendant - Case is 
governed by Art. 18 L and nob Art. 182 
and right accrues immediately on passing 

of decree 3266 

M 

Mahometan Law 

-Coheirs—Possession by one coheir 

does not become adverse in absence of 
clear denial of title or ouster—More hos¬ 
tile foaling or granting of lease by heir 
in possession does not amount to denial 
of title or ouster 193,t 

-Coheirs — Adverse possession witli 

regard to one propoi ty bearing on ques- 
tion of adverse possession as to otbei s 

1936 

-Dower — Proportion as to prompt 

dower should be fixed having regard to 
status of family, amount of dower and 
custom 403a 

-Dower—Wife claiming dovver is in 

position of ordinary creditor and cm 
claim interest—Interest Act (1839) 

4036 

■Pre-emption—Second demand—Ne¬ 
cessary requisite is presence of at least 
two witnesses who heard demand 736a 
* —'Pre-emption—Pact of demand how 
proved stated 7366 

-Pre-emption—Conditional exchange 

■does not give rise to right of pre-emp¬ 
tion 106 

Minor 

-Decree against—Civil P. C. (1908), 

O. 32, R. 7—Omission to appoint proper 
guardian ad litem—Reference to arbitra¬ 
tion without permission of District 
Judge—Decree as per award—Such dec¬ 
ree is only voidable and ia not a nullity 

3076 

Mortgage 

-Effect of sale in execution of prior 

mortgage —Mortgagee releasing person 
■of mortgaged property—Effect of ' 6256 
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Mortgage 

-Redemption—Mortgagor can redeem 

mortgaged property before a decree for 
foreclosure against him is made 

^T. P. Act, S. GO 223 

Mortgagor and Mortgagee 

-Mortgagee decree-holder has no 

absolute right to sell mortgaged proper¬ 
ties in any order he chooses Exocu^ng 
Court has to decide that order 6570 

-Mortgagee agreeing to pay to mort- 

gagor every year certain sum—That sum 
can be sot olf against mortgage debt for 
•whole mortgage period even beyond 12 
years 585i 

N 

Negotiable Instruments Act (26 of 
1881) 

— -S, 4~Mero meDticn of interest 
No undertaking to pay -Instrument bold 
not pro-note . 302rt 

-S. 78-'Suit by real creditor of 

pro-noto — Holder, his benamidar and 
debtor impleaded — Plaintiff cannot be 
allowed to fall back upon original consi¬ 
deration—But decree can bo passed wUh 
due reseivations against debtor 108 
-S 79—S. 79 does not exclude juris¬ 
diction of Court under Usurious Loans 
Act (1918), S. 2 (3) ^ 662 

Northern India Canal and Drainage 
Act (8 of 1873) 

_Hindu law — Debts— Necessity 

Canal dues stand on same footing 

rflVAnlld 

N. W. P. Rent Act (12 of 1881) 

---S. 7—Position of zamindar usu- 

fraotuarily mortgaging his zamindari in- 
eluding sir enunciated—Agra Tenancy 

Act (2 of 1901). S. 10 238a 

_S. 9'(2)—Zamindar making usufruc¬ 
tuary mortgage of zamindari without sir 
in 1867 and of sir m 189o—Plaintiff 
taking assignment of first in 1900 and 
defendant of second mortgage in 1910— 

_In 1913 plaintiff purchasing equity of 

redemption of both mortgages and suing 
defendant for redemption of sir mort¬ 
gage of 1895 —Plaintiff is entitled to re- 
deem 2386 

Nuisance 

■--Music—All music however bad does 

not amount to nuisance public or Private 

341; 

•—-Noise—Noise may become nuisance 
—Whether noise is nuisance is to be 
judged by degree of its intensity, its 
place, time, mode of committing it and 


Nuisance . ■ , 

surrounding circumstances—Stand^d is 

to be of men of ordinary habits 341A: 

P 

Paper Currency Act (10 of 1923) ^ 
-S. 25—Act does not forbid admissi¬ 
bility of promissory note in ^on- 

demned by S, 25 (FB) 1836 

Partition 

—Presumption is in favour of regula¬ 
rity of proceedings unless irregularity is 
shown _ 4626 

Partnership 

-Trusts Act (2 of 1882). S. 83—Part- 

ner on death of another partner, retain¬ 
ing partnership fund and using it in busi¬ 
ness—He is bound to render accounts of 

profits „ 3276 

Part-performancca 

-Executant of usufructuary mortgage 

doing his •whole part whilo mortgagee 
not doing so—Mortgagor is entitled to 
recovBt unpaid part of considoiatioti and 
should not bo asked to wait till redemp- 
tion 95'^ 

-Doctrino cannot creabo or annul a 

title , 59(2)a 

Penal Code (45 of 1860) 

:}»-S. 121-A—Severity of sentence 

varies with seriousness oi acts of each 
accused (SB) 504a 

=,■<-S. 121-A—Criminal P. C. (1898), 

S. 498 —Accused under S. 121-A, Penal 
Code, alleged to have hold meetings, 
studied and probably disseminated com¬ 
munist teachings— Accused not alleged 
to be dangerous criminals nor charged 
with having done any illegal act in pur¬ 
suance of conspiracy—No probability of 
accused being sentenced to transportation 

for life—Held that the case was one in 
which bail could bo granted 356c 

S. 121.A—Criminal P. C. (1898). 


S. 497 (1) and (2)—S. 497 (1) does not 
apply to application (or bail by persons 
accused under S. 121*A, Penal Code 
Section applicable is S. 497 (2) 356(j 

S. 148—Where there is conflicting 


and perjured evidence brought before 
Court, one sure ground for conviction or 
acquittal is to proceed by marks of in> 
jury on person of accused 439o 

- S. 159—Attack by one and defence 

by another person is affray, essence be¬ 
ing terror to public 8 

-S. 193—Evidence of even one wit¬ 
ness is sufficient for oonviction on charge 
of perjury—Evidence Act (1872), S. 134 

362 
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Penal Code 

— S. 210—ApplicAtiou to execute de¬ 
cree for sum nob due—Order of atlaoh- 
ment obtained—Oaae cornea under S. 210 

305;. 

- S. 211 —Person making false charge 

to police of cognizable ollenoo institutes 
criminal proceedings 269 

- S. 215—Restoring lost property on 

payment of remuneration—Property not 
lost by commission of offence and res¬ 
torer not shown to be screening offender 
—There is no offence under S. 215 710 
-S. 268—Annoyance caused to re¬ 
ligious ideas by innocent acts of other is 
not nuiaanoa 674/ 

*-S. 268—Unless there bo public 

nuisance Hindus liave unrostricfcod right 
of worship in temples • Piil.lic rights 

674(; 

-Ss. 302. 307, 148 and 149 -Riot- 

Evidence oonflioting—Parties producing 
perjured evidence —Procedure stated 

7126 

***-S. 304—Accident due to rash and 

negligent driving—Both parties negligent 
—Party who could by exercise of reason¬ 
able care have avoided consequences is 
legally responsible lor accident — Tort, 
Negligence 708 

*—S. 362—Offence of kidnapping from 
lawful guardianship is not continuing of¬ 
fence—Criminal P.C., S. 183 65ci 

- S. 366.A—Criminal P. C. (1898). 

Ss. 180 and 182—Abduction is continuing 
offence — Accused can be tried in any 
Courts within whose jurisdiction offence 
takes place 556 

^-S. 378 — .Judgment-debtor’s 

nephews cutting and removing crops at¬ 
tached only by beat of drum—Possession 
does not pass to Court— Removal with 
consent of judgment-debtor — Theft is 
not committed—Civil P. C., O. 21, R. 44 

142(1) 

—8.397—Robber or daooit carrying 
with him gun or sword—He is using the 
gun or sword and S. 397 is applicable 

367 

‘S. 465—Criminal intention to cause 
wrongful gain to one or wrongful loss to 
another is sufficient for forgery 258a 

■* 1 —88.465 and 471—Evidence insuffi¬ 
cient to prove that accused actually com¬ 
mitted forgery—Accused may be convic¬ 
ted under S. 471 and not under Penal 
Code. 8. 465 2586 

471 — Evldenca insufficient to 
prove that accused actually committed 


Penal Code 

forgery -Accused may 1)0 convicted un¬ 
der S. 171 and not under Penal Code, S. 
4G5 2586 

-S. 506— Shopkeapor asked not to 

import any foreign cloth for salo or in 
default threat held out to him that his 

shop would bo picketed— Off’onoo under 

8 . 50G held to be oom nittod 263ar 

Pleadings 

— Plaintiff pleading proper facts is en¬ 
titled to argue in High Court that under 
rule of law ho is entitled to certain find- 
ing 462a 

Not known ” does not amount to 


“not admitted”—Civil P. C. O. 8, R. 5 

423a 

—Neither party putting forward case 
of wagering contract—Court should not 
base judgment on such hypothesis 2291? 

Power-of.attorney 

-‘Construction—Power held to autho¬ 
rize to appoint pleader 320 (l)a 

Practice 

-Appeal—Conclusion based on no¬ 
body’s pleading cannot be accepted in 

second appeal—Civil P. C., S. 100 2196 
' Appeal—Second appellate Court con¬ 
stituted by single .Judge Matter difficult 
for decision—Yet reference to Bench of 
two .Judges is not necessary—Letters 

Patent (AUahabid), Cl. 27 207a 

-Appeal —Right of appeal—It cannot 

bo inferred by rule of logic 72i'/ 

-Appellate Court—Finding of lower 

Court on trade usage will not bo ordi¬ 
narily sot aside by High Court Civil 
P. C. (1908), S. iOO 5836 

— -"Agreement—Pleaders while arguing 
must confine themselves to documents 
produced and .exhibited—Legal practi¬ 
tioner 600a 

-Civil rights—Every man can enjoy 

his civil fright provided he does not in¬ 
fringe others’ rights 341^ 

-Duty of Court—Order passed by 

Judge without jurisdiction—His succes¬ 
sor may undo it so far as it may lie in 
his power 2126 

^ -.Judgment — Judgments affecting 

rights and more particularly liberties of 
people must bo accessible to puMm— 
Evidence Act (1872). S. 76 364a 

■New plea—New plea cannot ^ 
lowed in revision- 

««-Navy plea—Appeal-Civil P. 

O. 41, R. 2—New points cannot ordi¬ 
narily be permitted to be raised ^for the 
first time in second appeal vro; *5^ 
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Practice 

-Ploa—Appoal—0|)portnnitios given 

to party of raising point in trial Court 
hot availed of -Appellate Court will not 
allow the point to be raised again 722a 

-Ploadings See PLEADINGS. 

— Precedents— See Precedents. 

Reference—Infructuous orders are 
not passed by Allahabad High Court 

26a 

Relief —Parties bound by contract— 
Civil Court cinnot grant declaration in 
broach of contract 341i 

Precedents 

Case is binding authority for what 
it actually decides—Per Boj/s, J. —It is 
Roniotiine*? useful to sot out other propo- 
sitious than those actually decided 

(FB) 490a 

Case is authority only for what it 
actually decides 398d 

; Decision on question actually heard 
is good authority—Fact that decision 
would have been otherwise, had certain 
provision of law been brought to Court’s 
notice is immaterial (FB) 2776 

Case is authority for only what it 
decides (FB) 162c 

Duty of Court Courts in India must, 
not depart from consistent course of 
decisions on basis of dictum of Privy 
Council not necessary for deciding case 
before them (FB) 162/ 

Pre-emption 

Property acquired under pre-emp¬ 
tion decree subject to burden or charge 
Interest or profits on mortgage amount 
or property cannot be asked for by pre- 
emptor from original vendee between 
date of sale deed and delivery of pos¬ 
session 447 

Cosharers—S dying leaving share in 
mahal to his widow —Sale by widow of 
the share—Reversioners of 8 on widow’s 
death selling it to i?—Possession not 
taken by R —Suit for possession by R 
by avoidance of sale deed by widow— 
Sale during pendency of suit of other 
portion of mahal on 16th July 1927— B's 
suit decreed in October 1927 contingent 
on deposit of Rs. 99—Deposit made by 
R —Suit by R for pre-emption of pro¬ 
perty sold on 16th July 1927 held in¬ 
competent, he not being oosharer on that 

date 405 (2) 

-Refusal of manager of joint Hindu 

family to buy property binds coparceners 
—Hindu law—Joint family—Manager 

2l6a 


Presidency Towns Insolvency Acl 
(3 of 1909) 

-S. 52 (2) (')) - Ruling based on S. 02 

(2) (b) also applies to Provincial Insol¬ 
vency Act (FB) 162/ 

Principal and Agent 

-Contract Act, S. 182—Person em- 

ployed by another to invest money on 
his behalf and to represent him in deal¬ 
ings with debtors is agent 372 

Probate 

-Proceeding at first contested—Com¬ 
promise entered into subsequently can¬ 
not be embodied in probate 745 

^■^^Probate and Administration Act 
(5 of 1881) 

-S. 62—Oral will—Probate can be 

granted—Succession Act (1925), S. 276 

(FB) 489a 

Provincial Insolvency Act (5 of 1920) 

-Scope—Insolvency law being ad¬ 
ministrative or adjective law provisions 
are of general character (FB) 162c 

-“Presidency Towns Insolvency Act 

(1909), S. 52 (2) (b)—Ruling based oji 
S. 52 (2) (b) also applies to Provincial 
Insolvency Act (FB) 162; 

-Receiver — Remuneration of, how 

calculated explained 94 

-Ss. 7 and 9—Scoured creditor is not 

precluded from applying under Ss. 7 
and 9 224a 

** — S. 28—Hindu father governed by 
Mitakshara adjudicated insolvent—His 
joint son’s share does not vest in Official 
Receiver though debt payable is one 
which it is pious duty of sons to pay— 
Hindu law, debts (FB) 162a 

-S. 28—Receiver can seize son’s 

share and sell it to satisfy father’s debt 
which it is the pious duty of sons to pay 
— Hindu law, Debts (FB) 1626 

-S. 28 —Mortgagor declared insolvent 

before final decree but after preliminary 
decree — Official Receiver not impleaded 
as party in final decree—Official Recei¬ 
ver’s right to redeem is not extinguished 
—But auction-sale cannot be set aside 
on this ground—Civil P. 0. (1908), O. 21 

® e oo 

-S. 28—Joint family property—On 

father’s insolvency even son’s share can 
be sold by receiver—Hindu law, joint 
property, father 59(1) 

——S. 28 (2) Whole property” 
means entire joint family property which 
Hindu father can transfer (FB) 162(2 

7"^’ Facts held sufficient for re¬ 
fusing absolute discharge and notfordis- 
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Provincial Insolvency Act 

mUsing petition anil honoo fov annullini* 
adjudioabion 331 

♦ —S. 37—S. 37 does not allow in¬ 

solvency Court on aunulling insolvency 
to proceed to distribute assets o( insol¬ 
vent among any creditors 71 

-S. 54 (1)—Onus of proving intention 

of preference lies on OtHcial Receiver 

142(2) 

S. 57—If on examining accounts 


auditor detects some mistakes and over¬ 
charges—Court can ask receiver to refund 
what he has taken without justification 

723rt 

-S. 57—Government Notification of 

20th May 1925—“Gross assets” mean 
entire sale proceeds of property sold free 
from incumbrance and not only value of 
equity of redemption 7236 

-S, 59—Hindu law —^Debts-- 

Son’s liability —Partition without provi¬ 
sion to pay debts -Creditor can proceed 
against separated shares of sons —Fatlior 
becoming insolvent -Receiver can pro¬ 
ceed against son’s share in insolvency 
proceedings and separate suit is not ne¬ 
cessary: 50 All. 137=A. 1. R- 1927 
All. 714=^104 1, C. 406. Overruled 

(FB) 512a 

— S. 59—Hindu Law—Debts—Ma¬ 
nager—Debts binding on family Parti¬ 
tion without provision to pay debts 
Creditor can proceed against property 
allotted bo several members—(Per Full 
Bewh) —Insolvency of manager—Receiver 
can seize property reeceivad by other 
members (Mukerji, J.. contra) (FB) 5126 
j{«s{t-s 59—(Per Full Bench) —Mana¬ 

ger of Hindu joint family declared insol¬ 
vent—Partition suit subsequent to in¬ 
solvency petition—Partition decree docs 
not prevent receiver from selling property 
allotted bo other members {Mukerji, 
contra) (FB) 512c 

provincial Small Cause Courts Act 
(9 of 1887) 

-S. 17—Petition to set aside ex parte 

decree—Security bond for judgment-dab- 
tor’s appearance presented without seek¬ 
ing Court’s direction -Subsequent depo¬ 
sit of decree amount by judgment-debtor 
as directed by Court—Neither of these 
things held to be sufficient compliance of 

8. 17 103a 

- S. 17-S. 17 is mandatory—Non- 

oomplianoe with its provisions amounts 
to illegality ^ 1036 

17 , Proviso—Interpretation— 


Provincial Small Cause Courts Acl^ 
Posail)lo methods of oomplying with S. 1 1 
illustrated (FB) 727h 

-S. 25—Clear finding of Small Ciuso 

Court cannot be reversed or modified by 
High Court on sole ground that balance 
of evidence was in favour of applicant 

2106 

—S. 35 -Civil P. C. (19086 S. 21— 
Transfer of Judge with Small Cause 
powers pending suit—Order of Additional 
District Judge to successor without those 
powers—Order held to be under S. 35 

(FB) 5746 

-S. 35-Civil P. C. (1908), S. 24— 

Decree—Appealability—When an oHicer 
without possessing Small Cause Court 
jurisdiction hears a case which was pond¬ 
ing before his predecessor-in-olVice exer. 
oising Small Cause Court jurisdiction, 
and makes a decree, the decree is appeal- 
able; 13 AU.324.0verruled (FB)574c 

-Ss 35 and 27—ElTect of. considered 

(FB) 574,Z 

-S. 35 — Applicability considered 

Civil P. C. (1908). S. 24 (FB) 574/ 

-Art. 31 -Applicability—Civil P. C. 

(1908), S. 102-*Suib for mesne profits 
in respect of share of occupancy holding 
held in common by parties — Such suit 
is therefore cognizable by Court of Small 

-Art. 35 (ii) — Cognizance depends 

upon allegations in plaint 595 

Public Rights 

-Right of worship in India—Essen¬ 
tials stated 674c 

-Every subject of Crown has equal 

right of worship which can be exercised 
so long as civil rights of others are nob 
encroached on 674e 

-Penal Code {i860), S. 268—Unless 

there be public nuisance Hindus have 
unrestricted right of worship in temples 

674p 

R 

Railways Act (9 of 1890) 

-S. 55 (2)—Notice of auction sale 

published in newspapers nob local -No 
sale of goods can be validly effected 337 

-S. 72—Risk-note form A—Suit for 

loss caused to consignment of goods — 
All bales consigned under risk-note A 
delivered—Shortage due to some goods 
slipping out of bales — Loss must be 
shown to be due to misconduct of rail¬ 
way administration for bolding com- 
pany responsible 
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Registration Act (16 of 1908) 

-*5. 2 (7)—Agreement to lease must 

effeot actual demise and operate as lease 

252 

S. 33 (1) (a) — S. 71 (2), Evidence 
Act (1872) does not apply to document 
not registered but executed and authenti¬ 
cated before Sub-Registrar under S. 33 
(l)(a) 6496 

e . . S 

Specific Performance 

Acknowledgment of time-barred 
debt containing express promise to execute 
deed of conditional mortgage—Suit for 
spooifio performance oan be brought 
iOhiter) 160<^ 

Specific Relief Act (1 of 1877) 

S. 9—Jurisdiction— Civil and reve¬ 
nue Courts — Suit barred by Tenancy 
Act will be so barred even if brought 
under Specific Relief Act 6636 

^ S. 9—“Due course of law,” mean¬ 
ing explained 205 

S. 21 (a) — Mortgagee not per- 
forming bis part of discharging mort¬ 
gagor’s debt — Mortgagor oan sue for 
oompensation but not for specific per¬ 
formance 406 

-‘S. 42—Court-fees Act (1870), Scb. 2, 

Art. 17 (3)—Qi^estion of court-fees must 
be decided on plaint irrespective of whe¬ 
ther suit is maintainable or not under 
Specific Relief Act (1877), S. 42 369^ 

-S. 42—Civil Court oan grant relief 

that certain members of community have 
right of procession along with music on 
public reads provided right does not 
amount to nuisance—Right is subject to 
orders of Magistrate and police under 
S. 144, Criminal P. 0. 34l7i 

■ S. 42 Courts cannob make declara¬ 
tory decree outside limits of S. 42 836 

Stamp Act (2 of 1899) 

—*S. 12 Cancellation of adhesive 
stamp by signature of executant made 
by scribe under his direction and on his 
behalf‘is suffioient compliance 57(1) 
— S. 36—Instrument admitted in first 
Court cannot be challenged in appeal 

3026 

——Sch. 1 , Art. 5—Agreement held to 
be one and hence exempt from stamp 
duty evidencing transaction of sale — 
Ddee, Construction (FB) 392a 

^ —Arts. 40 and 57— Security bond 
under O. 41, B. 5, Civil P. G., executed by 
surety for judgment.debtor hypothecat¬ 
ing property as security for loss decree- 
holder may sustain due to default on 


Stamp Act 

judgment-debtor’s part, is chargeable 
under Art. 40 and not under Stamp Act, 
Art. 57 __ (FB) 189a 

—Art. 57—'“Contraob,” meaning ex¬ 
plained (FB) 1896 

Succession Act (39 of 1925) 

^-Application for probate shortly 

before Succession Act—Act oan apply 

(FB) 4896 

—Ss. 193 and 195—Omission to state 
conditions for satisfaction under B. 193 
does not make order appointing curator 
illegal (FB) 6326 

-S. 195—Termination of summary 

proceedings—Posse^^sion not delivered— 
Appointment of curator does nob come to 
end 423^1 

■—S. 200— It is not necessary that 
curator must be speoifioally authorized 
by District Judge to institute or defend 
suits 4236 

—S. 200, Proviso— Proviso does nob 
relate to institution or defence of suits 

423c 

**-S. 276—Probate and Adminis¬ 

tration Act (1881), S. 62—Oral will— 
Probate can be granted (FB) 489a 
—S. 307 (2) (ii)—Object of S. 307 (2) 
(ii) is to enable District Judge as Court 
of testamentary jurisdiobion to see that 
transfer applied for is necessary in the 
interests of administration of estate— 
Society to whom property is bequeathed 
if desirous of converting it into money 
proper course is not under S. 307 but a 
suit under Civil P. C., S. 92 212a 

S. 384—No appeal lies from order 
refusing bo cancel certificate 242(2) 

T 

Tort 

^ “Negligence — Where defendant’s 
negligence makes plaintiff less oiroum- 
speobive plaintiff is nob guilty of oontri- 
butory negiigenod 740 

*-Negligence— Penal Code (i860), 

S. 304—Accident due to rash and negli- 
gent driving—Both parties negligent— 
Party who could by exercise of reason¬ 
able care have avoided consequences of 
other’s negligence is legally responsible 
for accident 70 g 

-Nuisance—Injunction — Thakur- 

dwara and mosque side by side-Suit for 
declaration and injunction by plaintiffs 
that they have right to take out music 
past a mosque and for injunction to 
people in mosque nob bo disturb it— 
Right of music oau be grauted but nob of 
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Tori 

injunotioD restraining others from inter- 
feting with plaintilVs rights—Highway 

674d 

^ —Nuisance—Hurting religious feel¬ 
ings of others does not amount to private 
nuisance 674/t 

•^—Damages—Entire amount must bo 
recover by one suit 670(J 

-Malicious prosecution — Suit for 

damages does not lie whether process has 
not been issued on accused 665(i 

^-Malicious prosecution— Dismissal 

of complaint is termination of criminal 
proceedings in favour of accused 6656 

-Defamation—Criminal complaint— 

Criminal complaint is absolutely privi¬ 
leged so far as the civil Court is con¬ 
cerned 665c: 

^ ——Malicious prosecution — Accused 
not asked to appear before Court of law 
cannot bo said to have sutl'cred damages 

665(/ 

-Injury—Practice — Civil rights — 

Every man can enjoy his civil right pro¬ 
vided he does not infringe other's rights 

341ff 

-Defamation—Words oomplained of 

when defamatory, test laid down—Court’s 
duty enunciated 126a 

-Defamation—Justification proved— 

Bearing libellous meaning is immaterial 

1266 

-Conspiracy—Meaning explained 83e 

-Conspiracy—Every one can trade 

freely though to another's detriment 83/ 

-Conspiracy— Procuring breach of 

contract is actionable 83{/ 

-Conspiracy—Malice— Meaning ex- 

plained 83/i 

- " Conspiracy — Illegal interference 
with another man’s mode of earning is 
not justifiable and is actionable 83/ 

-Conspiracy—Even lawful intorfor- 

enoo by unlawful method is actionable 

83i 

Transfer of Property Act (4 of 1882) 

*- S. 3—Question of notice is question 

of fact—Civil P. 0. (1908), S. 100 3386 

- S. 3 — (Per Sen, J.) —Registration 

of mortgage is no notice {Mukerji, J., 
contra.) (FB) 277^ 

-S. 3—Registration is notice 2756 

-S. 3—Notice — Registration per se 

does not amonnt to notice to all the 
world 193c 

■J^S. 3 —Attestation within meaning of 
Transfer of Property Act, S. 123,"illu3. 
trated 1016 


Transfer of Properly Act 

-S. 3 — Uogi8toro>l loaso ooutuiniiif; 

stipulation creating charge in favour of 
lessee -Property sold at aiiotiori Ano- 
tion-purohasor must bo doomoetl to have 
purobasod with oonstruotivo notice of 
charge 

-S. 6—Contract Act (IHT:^), Ss. 2(), 5S 

and 62 -Agreemont to transfer spo.s suc- 
oossionis cr present sbaro in property in 
substituted contract—^I'itlocl, of such suIj- 
titution considered in relation to par¬ 
ticular deed of agroomont 589 (2)<i 

-Ss. 6 and 43—For purcliasing two 

groves, the very two groves with soino 
other property mortgaged — Mortgagor 
doss not transfer mere possibility and on 
principle of “fooding the estoppel” mort- 
agees were entitled to enforce thoir 
mortgageagainst the two groves 275<r 

-S. 8 — Involuntary transfers—S. S 

does not in terms a])ply in involuntary 
transfers ; but the principle laid down 
therein may bo extended to such transfers 

626 

-S. 40 — Covenant to pay certain 

sum of money on the happening of cer¬ 
tain event is not restrictive covenant 

‘552(i 

-S. 40 — 11 executing kabuliyat and 

agreeing to pay zariohaharam in case ho 
sold his interest in plot —II selling his 
interest to M—M is not liable to pay 
zariohaharam—S. 40 does not apply to 
this case 5526 

-S. 40—Agreement by husband to 

wife to pay her certain monthly allow¬ 
ance and hypothecation of his x^^operty 
made for further assurance—Wife given 
right to recover amount by suit—Pro¬ 
perty transferred by husband—Trans¬ 
feree sued by wife on basis that she had 
charge on property—Husband joining 
wile in prosecuting api)oal—Agreement 
held bogus and bransforoo being without 
notice of aareoomonb transfer hold valid 

338a 

-S. 41—Obligation to pay zariohaha- 

ram cannot bo said to bo " annexed to 
ownership of immovable property ” 552c 

-S. 43—For purchasing two groves. 

the very two groves with some other 
property mortgaged—Mortgagor does not 
transfer mere possibility and on prin¬ 
ciple of “ feeding the estoppel ” mort¬ 
gagees were entitled to enforce their 
mortgage against the two groves Trans¬ 
fer of Property Act, S. 6 £ioa 
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Transfer of Property Act 

- Ss. 51. 63 and 70 — (Per Full 

Bench) —Sale in execution of decree on 
prior mortgage obtained in suit to which 
subsequent mortgagee was not party— 
Auction-purchaser erecting building on 
site purchased —Building is accession 
liable to be sold in satisfaction of sub¬ 
sequent mortgage—Though Ss. 51 and 62 
do not apply case comes under S. 70— 
Auction-purchaser must be trrated as 
successor in-interest of mortgagor fSoi,/. 
contra) (FB) 277a 

-S. 51-“Improvements by mortgagee 

—S. 51 does not apply 201a 

- S. 52—S. 52 applies to Court sales 

and mortgage (FB) 466/ 

■ S. 52—Lis p 0 ndens'’applies to parti¬ 
tion suit 45 

-- S. 54—Sale—Transfer of property 

to wife in payment of dower is sale 237 

- S. 55. Cl. (b) (5) — Apart from 

vendor’s lien purchaser is personally 
liable for purchase money 99c 

- S. 58 (c) —Mortgagor executing sale 

deed in favour of simple mortgagee in 
consideration of loan due on mortgage 
with reservation to obtain release of pro- 
perty within limited period of time— 
Transaction held to be mortgage ; A.I R. 

1929 All. 174, Reversed 196 

- S. 58 (c)—Requisites of conditionil 

mortgage stated 113c 

*““• Ss. 60, 58 and 62 — Covenant 
amounting to clog cannot be enforced— 
Term in usufructuary mortgage that 
uicrtgago was to be redeemed on one 
particular day after 60 years, held to be 
unreasonable and clog on equity 380o 
' S. 60—Mortgage — Redemption — 
Mortgagor can redeem mortgage property 
before a decree for foreclosure against 
him is made absolute 223 

—S. 60—Mortgagee subsequently ac¬ 
quiring interest of one of the mortgagors 

— Integrity of mortgage is not broken 

CO I54t 

S, 61 CoDSoliddition of ODortgstges 

— Simple mortgage can be tacked on 

usufructuary mortgage 197 

- Ss. 62, 58 and 60—“Torm” in S. 62 

means reasonable term — Only reason¬ 
able terms can be enforced and not 
those amounting to clog on equity 380^ 

— Ss. 63 and 51 and S. 70 — (Per 
Full Bench) —Sale in execution of decree 
on prior mortgage obtained in suit to 
which subsequent mortgagee was not 
party—Auction.purchaser erecting build- 


Transfer of Property Act 
ing on site purchased “Building is acces¬ 
sion liable to be sold in satisfacticn of 
subsequent mortgage Though Ss. 51 and 
63 do not apply case comes under S. 70 
—.\uction-purchaser must be treated as 
successor in-interest of mortgagor (Sew, 

J. contra) (FB) 277a 

— Ss. 63 and 70— .Accession — Addi¬ 
tions by human agency whether amount 
to accessions depends on circumstances 

fFB) 277c 

-S. 63 — House standing on site or 

grove on land are accessions not capable 
of separate enjoyment as such 

(FB) 277d 

- S. 67 — Suit for sale of mortgaged 

property — One of mortgagors dying 
while suit ponding —Legal representative 
not brought on record within limitation 

— Suit abates against deceased mortgagor 

but whole suit does not abate — Mort¬ 
gagee is entitled to decree for sale of re¬ 
maining mortgaged property — Civil P. 
C. (1908), O. 22. R. 4 235 

**-S. 70 —(Per Full Bench) —Sale 

in execution of decree on prior mortgage 
obtained in suit to which subsequent 
mortgagee was not party - Auction-pur¬ 
chaser erecting building on site pur¬ 
chased — Building is accession liable to 
be sold in satisfaction of subsequent 
mortgage—Though S?. 51 and 63 do not 
apply case comes under S. 70 — Auction- 
purchaser must be treated as suocessor- 
in interest of mortgagor — Transfer of 
Property Act, Ss. 51 and 63 — {Sen, J., 
contra) (FB) 277a 

-Ss. 70 and 63 - Accession — Addi¬ 
tions by human agency whether amount 
to aocessions depends on circumstance^; 

(FB) 277o 

—S. 70 — Question of notice is not 
material in case under S. 70 (FB) 277e 
-S. 74—Sale in execution of de¬ 
cree on puisne mortgage during pendency 
of suit on prior mortgage is affected by 
rule of lis pendens (FB) 4666 

-S. 74 — Purchaser from mortgagor 

by private treaty or involuntary sale at 
auction, whether third person or mort¬ 
gagee, is entitled to subrogation 

Ss. 74 and 95 Suit by puisuo 
mortgagee on his mortgage—Prior mort- 
gageq who is party need not set up his 
rights unless they are impugned—Where 
be is party and validity of his mortgage 
denied by puisne mortgagee, mortgage 
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Transfer of Property Act 

property oaa be deemed to he sold (l oo 
from inoumbranoe if he aUo\\s puisne 
mortgagee's allegation to prevail—Thero 
is DO differenoe in prinoiple whetlier 
rights of prior mortgagee bimsolf or those 
of persons subrogated to bis possession 
by redemption of prior mortgage are 
oallecl in question—Equity of redemption 
purchased by plaintilt and some others, 
who executed simple mortgage with 
stipulation of personal liability — First 
mortgage redeemed by plaintitl alone — 
But he did nob set up his rights as charge¬ 
holder in suit by second mortgagee on 
his mortgage—Suit decreed and property 
sold— Property could only bo held to be 
sold free from prior incumbrance so far 
as charge apportionable on his osvn share 
is ooDOerned 76(i 

-S- 74—Subrogation operates for 

beoefit of person who being himself ere* 
ditor discharges claim of another having 
priority over him by antecedence of liens 
and securities — Party only secondarily 
liable on obligation created by his debtor 
compelled to discharge it under grave 
necessity bo save himself loss—He stops 
into shoes of creditor 40<z 

-S. 75 — Property mortgaged to A, 

then to B and again to 4 — Part of con¬ 
sideration of second mortgage to A kept 
with A to pay part of it to B for satisfac¬ 
tion of his mortgage and the rest to be 
kept by A for satisfaction of A’s first 
mortgage — Nothing paid by 4 to B — 
Looking to intention of A and mortgagor 
A's first mortgage must be held to be 
extinguished and cannot be a shield for 
his nonpayment of B's mortgage 347 
■S. 76—Scope—Doctrine of subroga¬ 
tion is subject to important equitable 
exceptions and is not ordinarily applied 
in favour of a mortgagor paying off a 
prior incumbrance which he was person¬ 
ally bound to pay or against intermedi¬ 
ate charge holder, to whom he is person¬ 
ally bound to pay 76c 

*-Ss, 76(h) and 77—Mortgagee in 

possession cannot contract out of liabi¬ 


lity under 8. 76 (h), and liability is abso¬ 
lute except in oases covered by S. 77 : 

7 I, C. 293, impliedly Overruled 

(FB) 562ry 

S. 76 (h) — Mortgagee in posses¬ 
sion taking usufruct in lieu of portion of 
interest is liable under S. 76 (h) to render 
account : 7 I. C. 293, impliedly Over- 

(FB) 5626 

1931 Indexes (All,)—6 


Transfer of Property Act 

-S. 82 “ Whevi' aiiioimt undoi' ju ior 

nuntgagos oxci'ods valiio of |Moi)oity ctnu- 
piisod thoroin, enLiro burden of second 
mortgago fall^ remaining properties in 
luinds of puisne transferees 625'/ 

- S. 82 - Mortgagors are liable inter 

so to contribution in proportion to value 
of proj>erty incluilod in joint mortgage 
and not according to extent of benefit 
they have received from mortgage money 

546 

- Ss. 95 and 74 — 8uit by puisne 

mortgagee on his mortgage — Prior 
mortgagee who is party need not sot up 
his riglits unless they tiro ini[uign 0 d —• 
Where he is party and validity of liis 
mortgage denied by puisne mortgag(30, 
mortgaged property can be deemed to be 
sold free from incumbrance if he allows 
puisne mortgagee's allegation to prevail 

— Tliera is no difference in principle 
whether rights of prior mortgagee him- 
self or those of persons subrogated to his 
possession by redemption of prior mort¬ 
gage are called in question—Equity of re¬ 
demption purchased by plaintiff and some 
others, who oxecuted simple mortgage 
with stipulation of personal liability — 
First mortgage redeemed by plaintiff alone 

— But he did not set up his rights as 

charge holder in suit by second mort¬ 
gagee on his mortgage—Suit decreed and 
property sold — Property could only be 
held to be sold free from prior inoum- 
brance so far as charge apportionable on 
his own share is concerned 76/i 

- S. 100 — Definition of charge does 

nob create personal liability, bub where 
charge is the result of contract there 
may be personal remedy 99/> 

-S 100—Stipulation in lease allow¬ 
ing lessee to deduct portion of rent as 
repayment of debt already borrowed by 
lessor from him creates charge on pro- 
perty leased 62^ 

- S. 101— Scope — S. 101 applies to 

cases where whole property, subject to 
incumbrance in favour of person, is ac¬ 
quired by him in iull ownership IQb 

- S. 106—Notice is not required to 

fixed term lease 649^: 

- S. 116 -S. 116 regulates rights of 

lessor and lessee inter se 649£Z 

- S. 123 —Deposit by Mr. Hope stood 

“Mr. and Mrs. Hope payable to either or 
survivor’’“Deposit certificates and bank 
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42 

Transfer of Property Act 

receipts kept by Mr. Hope -There is no 
gift in favour of Mrs. Hope and she could 
not ivill away same 596?; 

Trusts Act (2 of 1882) ♦ 

-S 88—Partner on death of another 

partner, retaining partnership fund and 
using it in business—He is bound to 
render accounts of profits 3276 

U. P. Arbitration (Amendment) Act 
(1 of 1912) 

-Every submission to arbitration 

must be under Arbitracion Act 703 (1) 
U, P. Court of Wards Act (4 of 1912) 

^ -S, 17 — Limitation Act (1908), 

8.15(2) — S. 15 (2) does not apply to 
notifying of claim under S. 17 752 (2)6 

U. P Excise Act (4 of 1910) 

-S. 64 (c)— Condition in license fixing 

hours for opening and closing of liquor 
shops and forbidding keeping open of 
shop at any other hour—Condition held 
not to mean that shop could not be 
closed oven temporarily 629 

U. P. Land Revenue Act (3 of 1901) 

-S. Ill—Question of title determined 

by competent Court—S. Ill does not 

apply 760 

-Ss. Ill and 233-K —Civil P, 0. 

(1903), S. 11, Expl. 4—Revenue Court in 
partition proceedings between parties is 
entitled to give decision as to title and 
possession—Its decision is one on which 
rule of res judicata can be based 4Q2d 

-S, 111—Partition under S. 111 (l) 

(b) — Question of proprietary title re. 
ferred to civil Court —• Appeal against 
civil Court decision pending — Partition 
proceedings continued under S. Ill (2) 
by Revenue Court cannot be stayed by 
High Court under Civil P. C., O. 41, R 5 

57 (2)a 

■■ S. Ill—Entry of widow in partition 
patti must be considered to be entry that 
she should have estate of Hindu widow 
in that patti 296 

-S. Ill—Partition proceedings—Ob¬ 
jections — Not allowing evidence on 
merits of objections is inequitable 16 

“■ S. 112 “ Stay of partition proceed¬ 
ings—High Court can stay partition pro* 
oeedings in Revenue Court if terms of 
•S. 112 are applicable 57 (2)6 

-S. 233-K — Scope—S. 233.K does 

not take place of rale of res judicata in 
partition suits—S. 233.K only bars suits 
asking for alteration of total amount of 
shares in mahal or suits asking for bold- 


U. P. Land Revenue Act 

ings to be changed from one mahal to 
another—Civil P. C. (1908), S. 11 462c 

-S. 233-K—Revenue partition bet- 

ween parties including widow—Peparate 
patti in name of each party—Alienation 
by widow of her share—Declaratory suit 
that she had no proprietary interest was 
held not to oontravene S. 233-K 47 

-S. 233-K—Certain property put in 

separate patti of particular person—Qb- 
jeotion not raised by cosharer though 
party to partition suit — Civil suit for 
possession by him of that patti claiming 
that be is entitled to it is barred 29a 
U. P. Municipalities Act (2 of 1916) 

-S. 19 (2) (a)—Election of member 

cannot be questioned on the ground that 
be was not qualified voter 266 

-Ss. 184 and 321 — Municipal Board 

is not authorized to encroach on private 
rights except for public benefit—Decision 
of Board cannot be final when arrived at 
without hearing evidence—Board should 
not disallow erection of building because 
it would look hideous 1476 

- S. 298—Scheme of Act with regard 

to granting of licenses for building ex¬ 
plained I47a 

- S. 298 — By-law 23 framed by 

Municipal Board under S 298 can be 
relaxed by full Board on recording spe¬ 
cial reasons \Alg 

-S, 318—Question of title cannot be 

decided by Municipal Board or under 
S. 318 by District Magistrate or Commis¬ 
sioner QlOb 

-S. 318—For relaxing by-law 23 of 

the Municipal Board, Disttiot Magistrate 
in appeal can take into consideration the 
three beads, viz., sanitation, prevention 
of disease and overcrowding of houses 

\41d 

— Ss. 318 and 298 —■ By-law 23 
framed by Hill Municipality — Terms 
“overcrowding” and “sanitation” in the 
by law, explained 147e 

"■ "Ss. 319 and 298—-High Court has 
no power to question Disttiot Magis¬ 
trate's decision 147c 

—"S. 321 Decision of Municipal 
Board though, nob consisting of experts, 
is conclusive 147/ 

U. P. Prevention of Adulteration 
Act (6 of 1912), S. 15 — Provisions 
of S. 15 are mandatory 705a 

Usurious Loans Act (10 of 1918) 

S. 2 (3) — Negotiable Instruments 
Aofe (1881), S. 79—S, 79 does not exclude 


SnBJKOT INPKK. 1031 ATiT, VH AB\l) 



Usurious Loans Act 

iurisdiotioQ of Court auvior Usiirioug 
Tjoana Aot 662 

V 

Vendor and Purchaser 

*-Money consideration kept with 

purchaser to be disposed of aoaording to 
vendor's direction, when not so disposed 
of, can be recovered by veodor hiuosoH 

95ii 

W 

Wajibularz 

-Evidence—Record of custom—Spe- 


Wajibularz 

oitio instance is not nooossxry 547'' 

-Date of divlsiott of I'rofit-^ in ol 1 

NVajihnlar/. should ho follo wed 405 (1) 

Words and Phrases 


-Construction —‘ Approval " and por- 

mission" — DitTcronce between iiiiun- 
oiated-CivilP. 0. (UhK,, O. 'Jl. Kr. Id 
and 122 to I2t {is aided) 567/; 


——"Moqadma” moans 
inoUidos apifoil 


* 0 vse” an 1 lUo 

415 (2)'' 
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Full Bench 

Mears, C. J., Sulaiman, Boys, Young 

AND Kisch, JJ. 

Balmakitnd —Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 116 of 1930, De¬ 
cided on 22nd May 1930, from decision 
of Sessions Judge, Shahjahanpur, D/- 20th 
January 1930. 

^ ^ Evidence Act, S. 24—Confession—Ac- 
ceptance in part—Confession must be taken 
as a whole. 

Whero there is do other evidence to show 
afSrmatively that any portion of the exculpatory 
clement in the confession is false, the Court 
must accept or reject the confession as a whole 
and cannot accept only the inculpatory element 
while rejecting the exculpatory element as in¬ 
herently incredible: 38 I,C. 740, Appr.\ Rex v, 
Sarah Jones and Mary Jones^ (1827) 2 Car¬ 
rington and Payne 629, Ref. [P 2 C 1, 2] 

C. Ross Alston and P, L. Banerji, Saila 
Nath Mnkerji and Kanhaiya Lai —for 
Appellant. 

U. S. Bajpai —for the Crown. 

Opinion 

Mears, C. J. —The question referred to 
this Bench is stated as follows by the 
Division Bench before whom the appeal 
came for hearing: 

The appellant in this case made a confes¬ 
sion. As regards tho fact of the murder, we 
have no doubt that he killed his wife, but in a 
confession he alleges certain reasons which, if 
true, would have an important bearing upon 
the nature of our decision. The matters alleged 

« justification appear to us so unworthy 

^ that no Court could act upon them. 

however told that the case of Jagdeo 
V. Emperor (l) compels us to accept the con- 
fesBi on as a whole, and that we are not able to 

(1) [1917] 18 Cr.L.J. 356=38 I.C. 740. 
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choose th.^t part of the confession which appeals 
to oiir reason and reject tliat which strikes ns 
untrue and absurd. 

This is a matter of considerable importance, 
and it is desirable to have this question settled 
bv a Full Bench.'’ 

The present Full Bench was accord¬ 
ingly appointed to decide the rjuestion 
“whether the antliority quoted above was 
correctly decided.” It is important to 
note first tliat in this case tliere was no 
evidence bearing on tlic guilt of tiie ac¬ 
cused other than the confession. 

The confession may be described as 
comprising two elements: (a) an account 
of how the accused killed the woman: and 
(b) an account of his reasons for doiiig so; 
the former element being inculpatory and 
the latter exculpatory; and thequestion wo 
have to answer may be stated as follows; 

“Can the Court, if it is of opinion that the 
inculpitory part commands belief and the ex¬ 
culpatory part is inherently incredible, act upon 
the former and refuse to act upon the latter?” 

In the present case, if the answer is in 
the affirmative, the accused would pro¬ 
perly be convicted of murder. If the 
answer is in the negative, the conviction 
would have to be for culpable homicide 
only. 

It will be seen that if the Court is 
bound to accept the confession as a whole 
and cannot reject a part of it as in¬ 
herently incredible, the result would be 
that the offence of the accused would be 
minimized, although the Court believed 
that the extenuating circumstances did 
not exist. 

We have had a large number of autho¬ 
rities quoted to us and an examination 
of them shows that they actually estab¬ 
lish no more than this, that (a) where 
there is other evidence, a portion of the 
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confession may, in the light of that evi¬ 
dence, be rejected while acting upon tli^e 
remainder with the other evidence; (bj 
where there is no other evidence and the 
exculpatory element is not inherently in¬ 
credible, the Court cannot accept the in- 
culpatory element and reject the exculpa- 


while rejecting the exculpatory element 
as inherently incredible. With this an¬ 
swer let the reference be returned. 
K.n./r.k. Reference answered. 

A. I. R. 1931 Allahabad 2 

KendaXiL, J. 


tory element. • r-c a 

The latter rule may have been justined 

in some cases on the ground that the pro¬ 
secution putting before the Court for its 
consideration the confession of an accused 
person cannot, in the absence of e\idenc6 
showing that any portion of it is false, 
ask the Court to believe that portion of 
the confession which establishes the guilt 
of the accused, and to reject that portion 
of the confession which establishes his 
innocence or reduces the gravity of the 

offence; or it may have been justified in 

other cases on the principle that a con¬ 
fession is analogous to a plea of guilty 
and must be accepted as a whole. But, 
be the particular reason what it may, 
this rule of practice has been established 
and acted on for the last 100 years, be¬ 
ginning with the case of Rex v. Sarah 
Jones and Mary Jones (2). While in all 
the cases which we have examined the 
exculpatory part of the confession has in 
fact in no single case been inherently in¬ 
credible, the ixissibility of any distinction 
based upon whether the exculpatory ele¬ 
ment in the confession was or was not in 
itself inherently incredible does not seem 
to have been present to the mind of the 
Court. We have to decide now whether 
effect should be given to such a dis¬ 
tinction. 

In view of the fact that the two 
rules above stated have been applied dur¬ 
ing the last 100 years without, so far as 
the reports show, any attempt to engraft 
on those two rules the exception in ques¬ 
tion, and in view of the extreme caution 
with which a confession must be weighed 
in every case and particularly in a case 
where there is no other evidence to bring 
home guilt to the accused, we do not 
think that it would be expedient now to 

introduce that exception. 

Our answer, then, to the reference is 
that where there is no other evidence to 
show affirmatively that any portion of 
the exculpatory element in the confession 
is false, the Court must accept or reject 
the confession as a whole and cannot 
accept only the inculpatory element 

(2) [1827] 2 Carrington anf P^yuo 629, 


Sankatha Aftsir—Applicant. 

V. 

Bishiuanath and others —Opposite Par¬ 
ties. ., , 

Criminal Ref. No. 173 of 1930, Decided 

on 21st May 1930, made by Sess. Judge, 
Benares, on 22nd February 1930. 

Criminal P. C., Si. 356 and 537-Error, 
not going to root of trial, does not vitiate 
proceedings and can be cured by S. 537. 

Au error ia procedure, which neither goes to 
the root of the trial not prejudices the parties, 
does not vitiate the trial and is curable under 
S 537 

Where in an enquiry under S. 145, the Magis¬ 
trate failed to comply with the provisions of 
S. 3.56, in recording evidence: 

Held : that bis error in procedure, which 
neither went to the root of the trial nor preju¬ 
diced the parties, did not vitiate the enquiry: 
25 Mad. ei.Disf, A.I.R. 1923 All. 81 and 
1925 Rang. 258, Appr. [P 3 C 2J 

Ambika Prasad—lov Opposite Parties. 

Order. —This is a reference from the 
Sessions Judge of Benares recommending 
that the order passed by the Magistrate 
in some proceedings under S. 145, Crimi¬ 
nal P. C. be set aside and that a fresh in¬ 
quiry be ordered by some other Magis¬ 
trate. The Magistrate had followed 
the earlier provisions of S. 145, Criminal 
P. C., and had declared one of the disput¬ 
ing parties to be in possession of the land 
but the Sessions Judge held that as the 
Magistrate had only **kept a memorandum 
of the evidence recorded by him in Eng¬ 
lish” he had acted in a manner contrary 
to the pi'ovisions contained in S. 356, 
Criminal P. 0., so that there was no legal 
evidence on which a finding could bo 
based. 

The reference has been opposed by 
Mr. Ambika Prasad, who has argued that 
the Magistrate, in only recording a me¬ 
morandum of the evidence, was not guilty 
of anything more than an error or irre¬ 
gularity which could be cured by S. 537, 
Criminal P. C. 

Under S. 145, sub-Cl. (4), Criminal 
P. 0. (it is not suggested that earlier 

provisions have not been complied with): 

“The Magistrate shall then .... peruse the 
statements so put in^ hoAt tbe parties, receive 
all such evidence as may be produced by them 
respectively^ consider the e!!ect oi such evi 
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deuce, take such further evidence (if any) as 
he thinks neccssaTv, aud, if possible, decide. • • 

• • • • 

There was evidence before the Magis¬ 
trate; under S. 3, sub-Cl. (l), Evidence 
Act. “Evidence” means and includes all 
statements which the Court permits or 
requires to be made before it by witnes¬ 
ses, in relation to matters of fact under 
inquiry. There was also documentary 
evidence, because we know that an order 
of the revenue Court was before the 
Magistrate in which an objection on be¬ 
half of one of the parties in a demarca¬ 
tion proceedings was dismissed on 29th 
April 1929. 

The oral evidence however according 
to the Sessions Judge was not “legal evi¬ 
dence” because it was not recorded in the 
manner provided by S. 356, Criminal 
P. C.; it is admitted that the evidence 
was not recorded according to S. 356, but 
it is argued that a distinction must be 
drawn between the mode of trial and the 
procedure, and that the provisions of S. 
356 only refer to the procedure at the 
trial, namely, the mode of taking and 
recording evidence. The mode of trial 
is set forth in S. 145, and if that section 
be read alone there is no fault to be 
found with the procedure of the Magis¬ 
trate, because he did receive the evidence 
produced by the parties and he did con¬ 
sider it, and it is only his mode of record¬ 
ing it that was wrong. 

In the case of Subramania Ayyar v. 
Emperor (1) their Lordships of the Privy 
Council have remarked: 

“Their Lordships are unable to regard the 
disobedience to an express provision of law as to 

the mode of trial as a mere irregularity. 

It would be an extraordinary extension of such 
a branch administering the criminal law (i. e. 
remedying irregularities) to say that when the 
Code positively enacts that such a trial as that 
which has taken place here shall not be permit¬ 
ted, that this contravention of the Code comes 
within the description of error, omission or irre¬ 
gularity.” 

In the case before their Lordships the 
appellant had been charged with 41 dif¬ 
ferent offences, and as this was “disobedi¬ 
ence to an express provision of law to a 
mode of trial” it could therefore not be 
regarded as a mere irregularity. This 
case is clearly distinguishable from the 
present one, in which the mode of trial 
IS prescribed by 8. 145, Criminal P. C., 
against which there has been no offence. 
_ In the case of Bhechu Chaube v, Em pe- 

Mad, 61=28 I. A. 257=8 Sar. 160 
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ror (2) a single Judge of this Court of 
great experience in criminal matters held 
that when a Magistrate had acted con¬ 
trary to the provisions of 8. 312. Crimi¬ 
nal P. C., the trial was not vitiated, be¬ 
cause the error of the Magistrate had not 
in any way prejudiced the person con¬ 
victed, and ho goes on: 

‘The tohts to bo applied in considering who- 
thor a particular infringement of tho provisions 
of tho Criminal Procedure Codo is one wliich 
does or does not come withiji the purview of 
S. 537 appears to me to bo this: Docs the error 
go to the whole root of the trial ? Does it in 
effect vitiate the proceedings ? Has the Court 
assumed an authority which it does not possess? 
Has it broken tho vital rules of procedure? If 
theerror is of such a nature, the proceedings are 
vitiated in their very inception and S. 537 has 
no application. But the mere fact that a certain 
provision of the Codo is ijnperativc does not in 
itself indicate that a breach of that provision 
vitiates the whole proceedings.” 

After this he goes on to discuss wlm- 
ther tho applicants were prejudiced by 
the error, and finds that they wore not. 
A somewhat similar line of argument was 
taken in the case of Xga Jlla U v. I'hnpe- 
ror(3). If these principles bo accepted as I 
think they must be, it appears to mo that! 
in the ease before mo now there was ani 
error in procedure which neither wont tO' 
the root of the trial nor prejudiced the 
parties. The evidence before the Magist¬ 
rate was exactly tho same as that which; 
he would have had before him if ho had; 
followed the correct procedure, and re-' 
corded the statements of .the witnesses' 
in the manner laid down in S. 356. I 
think therefore that it is not necessary 
and would in fact be wrong, to set aside! 
the Magistrate’s order and direct another 
inquiry. The reference is therefore re-J 
jected and the record may bo returned. 

K.N./r.K. Reference rejected. 

(2) A. I. R. 1923 All. 81-=71 I. C. 115 = 24 

Cr. L. J.-67=45 All. 124. 

(3) A. I. R. 1925 Rang. 258=89 I. C. 312=26 

Cr. L. J. 1330=3 Rang. 139. 

A. I, R. 1931 Allahabad 3 
King, J. 

Kallu —Applicant. 

v. 

Bashiruddin —Opposite Party. 

Criminal Ref. No. 314 of 1930, Decided 
on 25th July 1930, made by Sess. Judge, 
Benares, on 3rd April 1930. 

(a) Criminal P.C., S. 356 ( 1 )—Mere breaking 
of imperative statutory rule is not enough to 
vitiate trial—Criminal P. C., S. 537. 

The mere fact that an imperative statutory 
rule of procedure has been broken is not en- 


Kallu V. Bashiruddin 
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enoufib to vitiate the trial or proceeding. The 

Coinl should consider the gravity of the irrc- 

cularitv or omission and whether it might 
have worked actual injustice to the accused. 

Where in a trial under S. 145, Criminal P-C. 
the Magistrate recorded the evidence in t-nglisn 
and "the evidence of the witnesses was not re¬ 
corded in the vcracular cither by tne AUgis- 
trate or bv anv other person in his presence and 
hearing and the Sessions Judge-made a refer¬ 
ence to the High Court on the ground that the 
whole proceeding was vitiated on account of the 
contravention of the provisions of S. 35G, t.ri- 
minal P. C. 

Held-, that a brexch of an imperative rule of 
nrocedurc. which does not go to the tool of the 
trial and does not prejudice the accused or oc¬ 
casion a failure of justice, docs not vitiate the 
whole trial and that that defect is by 

S. 537, Criminal P. C,; A. I. R. 1^-7 P. C. 44, 
A I.R- 1931 All. '2,Rfl. on; (1890) 

1G4; (1801) A. ir. N.lio. 

Doubted-, 42 Cal. 381; 43 I.C. 827; 25 Mad 61] A. 

I. R. 19-23 All. 81 and A. I. R. 1928 29-2 Ref. 

[P C U aj 

(b) Criminal P. C.. S. 148 (3)-Cost8. 

Value of the property cannot bv itself bo taken 
as a fair lest of the costs which should be 
awarded in a case, which has contmnod for an 
x,nusually long time without any 
pj^rtics, 

MiMaq Ahmad —iox Applicant. 

Saila Nath Mtikerji —for Opposite 

Party. _ 

il/. WaliiiUah-iov the Crown. 


—This is a reference by the 
learned Sessions Judge of Benares re¬ 
commending that an order passed by a 
Special Magistrate of the First Class un¬ 
der S. 145. Criminal P. C., be set aside, 
or in the alternative that the order be 
modified as to costs. 


It appears that one Bashiruddin 
started proceedings under S. 145, Crimi¬ 
nal P.C., against the opposite party, who 
are now the applicants before me, alleg¬ 
ing that a certain chabutra belonged to 
him and that the accused were inter¬ 
fering with his possession and were likely 
to commit a breach of the peace. The 
Magistrate found that the chabutra was 
in Bashiruddin’s possession and passed 
orders restraining the opposite party from 
interfering with Bashiruddin’s posses¬ 
sion and ordered them severally and 
jointly to pay to Bashiruddin a sum of 
Es. 428-6-0 as costs under S. 148 (3). It 
appears that the Magistrate recorded the 
evidence of the witnesses in English and 
that the evidence of the witnesses was 
not recorded in the vernacular either by 
the Magistrate himself or by any other 
person in his presence. This proceduie 


being in contravention of the provisions 
of S. 356. Criminal P. C., constituted an 
illegality or irregularity, in the opinion 
of the learned Sessions Judge, such as to 
vitiate the whole proceedings. . 

As proceedings under S. 145 of the 
Code are inquiries under Ch. 12 of the 
Code it is clear that under S. 356 (1) the 
evidence of each witness should have 
been taken down in writing in the verna¬ 
cular by the Magistrate himself, or in his 
jiresence and hearing and under his pei- 
sonal direction and superintendence, and 
should have been signed by him. This 
procedure was not followed. The learn¬ 
ed Sessions Judge states that the Magis¬ 
trate kept only an English memorandum 
of the evidence. I think the Magistiate s 
record amounts to more than a memoran¬ 
dum. He did in fact record the evidence 
of the witnesses at length and in great 
detail and I think his record amounts to 
more than a memorandum but it is cer¬ 
tainly in English and there is no verna¬ 
cular record, so it must be conceded that 
the provisions of S. 356 have not been 
complied with. 

The question then arises whether this 
error or irregularity or illegality is suffi¬ 
cient to vitiate the whole proceedings. 
It is argued by the learned advocate for 
the applicants that the provisions of S. 
356 (1) are imperative and that a breach 
of these iirovisions amounts to an ille¬ 
gality and not a mere irregularity such 
as might be curable under S, 537. He 
has cited certain authorities which more 
or less support his contention. In the 
case of Matai v. Anant Rdm (1) a single 
Judge of this Court set aside an order- 
passed by a Magistrate on account of 
various irregularities. One of the irre¬ 
gularities specified was that the Magis¬ 
trate had failed to comply with . the 
provisions of S. 356 since he had 
recorded the evidence of witnesses in 
English only and had not kept any 
vernacular x-ecord. It must be noted, 
however, that this was by no means the 
only irregularity. It appears to me that 
the Judge laid great stress upon the non- 
compliance with the provisions of S. 202. 
He did not hold that the failure to ob¬ 
serve the provisions of S. 356 was of it¬ 
self and apart from all other considera¬ 
tions sufficient to vitiate the order. This 
decision therefore does not clearly sup¬ 
port the applicant’s contention. 

(1) [1890] A. W. N. 164. 
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In tlio OASO of Empre/i'^ v. Burma jit (2) 
a conviction sot asido on account of 
several irregularities. Hero again ono of 
the irregularities was that the Jiulgo dul 
not make his memorandum of the evi¬ 
dence at the time when tlio evidence was 
actually given and this corist.itutod a 
breach of the provisions of S. 35(>. But 
some of the other irregularities that oc¬ 
curred in the trial of the case were of a 
graver nature. The learned Sessions 
Judge in recording the opinion of the 
assessors had shown that the assessors 
found the accused guilty although it ap¬ 
pears, as a matter of fact, that the asses¬ 
sors found the accused not guilty. Hence, 
although the conviction was sot aside and 
a retrial ordered, it was certainly not 
merely or even mainly upon the ground 
that the provisions of S. 356 regarding 
the mode of recording evidence had not 
been complied with. The case of Udit 
Narain v. Emperor (3) does indeed sup¬ 
port the applicant’s contention. In that 
case a single Judge of this Court held 
that as the evidence of witnesses had 
been recorded in English only and not in 
the vernacular this amounted to an irregu¬ 
larity which vitiated the trial. With 
due respect to the learned Judge, how¬ 
ever, I do not think this ruling is very 
satisfactory. The question whether the 
irregularity was or was not curable 
under S. 537 was not even discussed. 

In the case of Janki Prasad v. Emperor 
(4) a single Judge of the Patna High 
Court held that where in a trial the 
Magistrate had I'ecorded the evidence in 
the Urdu character only, which was not 
the language of the Court in that pro¬ 
vince, he had been guilty of an illegality 
which vitiated the trial, and further that 
even if it were held to be only an irregu¬ 
larity then it was not such an irregu¬ 
larity as would be curable under S. 537. 
Reliance is also placed upon a ruling of a 
Bench of the Calcutta High Court in the 
case of Sadana7ida Mandat v. Krishna 
Mandat (5). This was a case under 
S. 145, Criminal P. C., and is therefore 
directly applicable to this case. In that 
case the Magistrate made a memorandum 
of the evidence in English, but the deposi¬ 
tion were not taken down in the ver- 

(2) [1891] A. W, N. 145. 

(3) [1919] 21 Cr. L. J. 28=54 I. C. 172. 

(4) [1918] 19 Cr. L. J. 235=48 I. 0. 827. 

(5) [1915] 42 Cal. 381 =» 16 Cr. L. J. 192 = 27 
I. C. 672, 


nacular. Tt was hold tliat ilio provisions 
of S. 356 (l) were iniperativo and t hat 
non-compliance witli those provisions 
cannot bo con<lonod. It is i)orha]>s possible 
to distinguish that case on the ground 
tliat in tlio case before mo the evidonco 
was recorded in full and amounts to 
more than a more inemorandinn of the 
substance of the ovidenco; but the reason¬ 
ing of this case does no doubt support tlio 
applicant's contention. 

For the opposite party reference is 
made to a very recent decision of a 
learned Judge of this Court in the case of 
Sankatha Misir v. Bishiranath {V>). The 
facts of tliat case are almost precisely on 
all fours with the case before me. In pro¬ 
ceedings under S. 145 the Magistrate had 
only recorded the evidence of the wit¬ 
nesses in English and their depositions 
had not been recorded in the vernacular 
as required by S. 356. The learned Judge 
distinguished the ruling of the Privy 
Council in the case of Subramania Aifijnr 
V. Emperor (7) in wliich their Lordsliips 
remarked that they wore unable to re¬ 
gard the disobedience of an express 
provision of law as to the mode of trial 
as a mere irregularity. I agree that that 
ruling can be distinguished, and it lias 
been distinguished by their Lordships 
of the Privy Council themselves in a 
more recent case, Abdul Jiahrnan v. 
v. Emperor (8) to which I shall presently 
refer again. In the case of Subrahmania 
Ayyar, a man was tried on charges of 
extortion in respect of 41 criminal acts 
extending over a period of two years, in 
contravention of a provision of the Code 
providing that a man can only be tried at 
one trial for throe offences which have 
been committed within a period of 12 
months. The procedure adopted in that 
case was one which the Code positively 
prohibited and, it was possible that it 
might have worked actual injustice to 
the accused. There was thus a grave 
illegality, or irregularity, in the mode of 
trial. It was an irregularity which went 
to the root of the trial. Finding that 
the case of Subrahmania Ayyar was dis¬ 
tinguishable, the learned Judge relied 
upon the case of Bechu Chaube v. 


(6) A. I. R. 1931 All. 2. ^ „ 

(7) [1902] 25 Mad. 01 = 28 I. A. 257 — 8 Sar. 

(8) ^a?^’r!*'i 927 P. C. 44=1M C. 227= 
^ 54 I. A. 96=28 Cr. L. J. 259=5 Rang. 5J 

(P. C.). 
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Emperor (9), and held that as the ap¬ 
plicants in revision had not been in any 
way prejudiced, and as there was no 
error in procedure which went to the 
root of the trial, the Magistrate’s order 
should be upheld. 

I agree with the learned Judge that 
the case of Subrahviania Ayxjar is dis¬ 
tinguishable and that a breach of an im¬ 
perative rule of procedure does not neces¬ 
sarily vitiate the whole i>roceeding. 

A similar view was taken by a Bench 
of this Court in the case of Emperor v. 
Jhabbar Mai (lO). In that case the 
trial Court had omitted to question the 
accused generally on the case after the 
witnesses for the prosecution had been 
examined. The Court did question the 
accused after the prosecution witnesses 
had been examined in chief, but did not 
question him again after the witnesses 
had been cross-examined and re-examined. 
The learned Judges held that this was a 
breach of the provisions of S. 342 (l) of 
the Code, but nevertheless it was curable 
under S. 537. 

I rely strongly upon the decision of 
their Lordships of the Privy Council in 
Abdul Bahman v. Emperor (8). In that 
case it was held by their Lordships that 
the provisions of S. 360, which require 
that the deposition of each witness is to 
be read over to him, had not bee»i com¬ 
plied with. They then proceeded to dis¬ 
cuss whether non-compliance in this res¬ 
pect should vitiate the trial. They dis¬ 
tinguished the case of Subrahmania 
Ayyar and disapproved of two decisions 
of the Calcutta High Court in which it 
had been held that non-compliance with 
the provisions of S. 360 vitiated the trial. 
Their Lordships summed up their views 
as follows: 

*' To sum up; in the view which their Lord- 
ships take of the .several sections of the Cri¬ 
minal Procedure Code the bare fact of such an 
omission or irregularit}', as occurred in the case 
under appeal, unaccompanied by any probable 
suggestion of any failure of justice having been 
thereby occasioned, is not enough to warrant 
the quashing of a conviction which in their 
Lordships’ view may be supported by the cura¬ 
tive provisions of Ss. 535 and 537,” 

In the face of this pronouncement it is 
no longer open to the Courts in India to 
hold that the mere fact that an impera¬ 
tive statutory rule of procedure has been 
broken is enough to vitiate the trial or 

~(9) A. I. R. 1923 All. 81=711. C. 115=24 
Cr. L. J. 67=45 All. 124. 

(10) A. I. R. 1928 All. 222. 


proceeding. It is clear that the Courts 
should consider the gravity of the irregu¬ 
larity or omission and whether it might 
have worked actual injustice to the ac¬ 
cused. If non-compliance with an im-' 
perative provision in S. 360 is curable 
under S. 637, as held by their Lordships, 
it is clear that it is open to this Court to 
consider whether a breach of a statutory 
provision under S. 356 is not similarly 
curable. In my opinion the irregularity 
complained of may be considered a mere 
technical irregularity. The evidence of 
the witnesses was recorded in full and 
there is no suggestion that the record 
does not contain a full and accurate 
account of the depositions. The fact 
that the applicants were not prejudiced, 
and that the irregularity cannot possibly 
be held to have occasioned a failure of 
justice, is apparent inter alia from the 
fact that when the applicants applied in 
revision to the Sessions Judge they set 
forth five grounds alleging certain illegali¬ 
ties or irregularities but it never oc¬ 
curred to them to set forth a ground 
complaining of the irregularity of failing 
to record the depositions in the vernacu¬ 
lar* The point was raised by the learned 
Sessions Judge himself. He was no 
doubt perfectly entitled to raise that 
point although it had not been raised by 
the applicants themselves, but it is quite 
obvious that the applicants did not 
consider themselves in any way preju¬ 
diced by the procedure adopted by the 
trial Court and that no failure of justice 
was occasioned thereby. 

I bold therefore that I should not be 
warranted in setting aside the order 
under S. 145 on the ground of non-com¬ 
pliance with the provisions of S. 356, as 
the irregularity did not go to the root of 
the trial and did not prejudice the ap¬ 
plicants or occasion a failure of justice. 

Another point remains, namely, the 
amount of costs which the applicants 
have been ordered to pay to the success¬ 
ful opposite party. The property in dis¬ 
pute is said to be not more than Hs. 300 
or Es. 400 in value. I do not think 
that the value of the property can by 
itself be taken as a fair test of the costs 
which should be awarded in a case of 
this sort but it does seem to me that the 
trial Court has allowed costs on too 
liberal a scale. It is very unfortunate' 
that the case lasted so long. There were 
no less than 26 hearings and it took 
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about 11 months to decide. It appears 
however that neither party can be hold 
to blame for the prolongation of proceed¬ 
ings. The complainant employed two 
mukhtars daily paying them Bs. 8 each 
per day. In my opinion the complainant 
should have contented himself in a case 
of this sort with engaging one mukhtar 
and I think the trial Court was too liberal 
in ordering the opposite party to pay for 
two mukhtars daily. The complainant 
is entitled to Ks. 12-6-0 court-fees and to 
the services of one mukhtar daily at 
Es. 8. This amounts to Es. 12-6-0 plus 
Es. 208 or a total of Es. 220-6-0 instead 
of Es. 428-6-0 whieh was allowed by 
the trial Court. 

It has been further argued that Fida 
Husain and Kallu, son of Bafati, twoof 
the applicants, took very small interest 
in the proceedings and engaged no coun¬ 
sel and therefore they should not be made 
liable for costs, as the third applicant 
Kallu son of Zahur was the principal 
contestant. I do not think that the 6rst- 
named applicants can escape liability for 
costs as the complainant was compelled 
to take, action against them also and they 
denied the allegations of Basbiruddin 
and were at least interested in the re¬ 
sult. I therefore maintain the order 
passed by the trial Court regarding pos¬ 
session but modify the order regarding 
costs only to this extent that I substi¬ 
tute the sum of Es. 220-6-0 instead of 
Es. 428-6-0. 

K.N./r.K. Order modified. 
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Ambika Prasad —Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Eef. No. 490 of 1930, De¬ 
cided on 2nd August 1930, made by 

Sess-Judge, Banda, on 14th July 1930. 

Criminal P. C. (1898), S. 254—Magistrate 
not bound to frame charge unleie it ie war* 
rant case — Omission to frame charge is 
however no ground for setting aside a con* 
viction— Trial should be recommenced if 
accused is prejudiced after framing of 
charge —Criminal P. C» (1898)» S. 535 (2)« 

A Magistrate is not bound to frame a charge 
tinless he IB of opinion that the accused has 
committed an offence punishable with death, 
transportation or imprisonment for a term 
exceeding six months. An omission to frame 
a charge is no gronnd for setting aside the con* 
riotioo* If the omission appears to have 
caused a failure of jnsticei an order under 


S. 685 (2) should bo made to fraino a chargo 
and that tho trial bo recommenced from the 
point immediately after tbo framing of fhn 
Charge. ^ [1’ 7 C 2J 

Judgment. — Ambika Prasad was 
accused of offences under Ss. 186 and 
353, I. P. C. for obstruction and assault¬ 
ing a “kurkamin” in tho discharge of 
his duty. The trial was begun as that 
of a warrant caso but after the two 
principal witnesses the amin and the 
decree-holder had been examined and 
cross-examined and the examination of 
the accused had been recorded, the Magis¬ 
trate found that the evidence did not 
support a conviction under S. 353 and 
therefore framed no charge but ordered 
that the case should proceed (as a sum¬ 
mons case) in respect of the offence 
under S. 186 only. The defence was an 
alibi which the Magistrate had good 
grounds for disbelieving. He found an 
offence under S. 186 clearly established 
by the evidence of three eyewitnesses 
and convicted the accused. 

The Sessions Judge of Banda recom¬ 
mends that the conviction be sot aside 
because the Magistrate should have 
framed a charge under S. 186 and should 
thus have given the accused an opportu¬ 
nity of cross-examining the amin for 
the second time. He relies on a ruling 
of a single Judge of this Court in Ganga 
Saran v. Emperor (l) which supports 
his view. With due respect to the learned 
Judge I do not agree that the Court 
was bound to frame a charge. S. 254, 
Criminal P. C., requires a Magistrate to 

frame a charge only when he 
“is of opinion that there is ground for presum- 
ing that the accused has committed an offence 
triable under this chapter/* 
i. 6., an offence punishable with death, 
transportation or imprisonment for a term 
exceeding six months. As the Magistrate 
was of opinion that no such offence had 
been established I hold that he was 
not bound to frame a charge. In any 
case the omission to frame a charge is 
no ground for setting aside the convic¬ 
tion. Even if the omission appears to 
have occasioned a failure of justice the 
utmost that I could do under S. 535 U) 
would be to order that a charge be 
framed and that the trial be recom¬ 
menced from the point immediately after 
the framing of the charge. This would 
give the accused an opportunity o a 
fond crosB-e.an,ination_ oL!ihea:ing^ 
' (1) A. I. R. 1921 All. 28‘2=3y i. i.-- BoO-22 
Or. L. J. 146. 
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if I thought there was the least likeli¬ 
hood of tlie result of the trial being 
■'thereby affected I might do so. Or I 
inight give the accused an opportunity 
of further cross-examination without 
ordering that a charge be framed. But 
the accused has already cross-examined 
the amin without eliciting anything tend¬ 
ing to shake his credit. Moreover the 
guilt of the accused is established by the 
evidence of two other eyewitnesses who 
have been believed. No useful purpose 
will be served by ijermitting further 
cross-examination of the amin. The 
prosecution case is too clear and the de¬ 
fence is too incredible. There has been 
no failure of justice. 

I reject the reference. Let the re¬ 
cords be returned. 

li.vJji.K. Reference disalloiced. 
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Bennet, J. 

Bahu Ram and another —Applicants- 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 577 of 1930, Decided 
on 30th August 1930, made by Sess. 
Judge, Kumaun, on 24th June 1930. 

Penal Code (1860), S. 1S9—Attack by one 
and defence by another person is affray, 
essence being terror to public. 

Where one person attacks and the other de¬ 
fends, it is legally correct to say that the two 
persons are fighting and the case comes under 
the definition of a&ray. The gist of the offence 
consists in the terror it causes the public. 

[P 9 C 1, 2] 

Order .—This is a reference by the 
learned Sessions Judge of Kumaun asking 
this Court to set aside the convictions of 
Babu Ram and Bhim Singh under S. 160, 
I. P, C., and the sentences of fines of 
Rs. 75 and Rs. 25 respectively. The sole 
ground for the recommendation is ex¬ 
pressed as follows: 

"But I am doubtful whether on the facts 
stated the conviction under S. IGO, I. P. C., is 
justified. The offence of "affray” is committed 
when two or more persons, by fighting in a 
public place, disturb the public peace. There 
must not only be a disturbance of the pub¬ 
lic peace; there must also be a fight, and 
the fight must be between two or more per¬ 
sons. By this I understand that there must 
be at least one person fighting on each 
side. In the present case Kali Das was acquit¬ 
ted of an offence under S. ICO, I. P. C., on the 
ground that "he took no part in the affray.” He 
did no fighting at all. He was merely dragged 
out of his shop and beaten. If this was the 
case we are loft with Babu Ram and Bhim 
Singh, both on the same side. lathe circum¬ 


stances can there be said to have been a fight at 
all ? If Kali Das did not fight, it is difficult to 
see how Babu Bam and Bhim Singh can have 
done so, for as I understand the meaning of 
the word there cannot be a fight without at 
least one combatant on each side." 

There are several fallacies in the 
reasoning of the Sessions Judge and his 
recommendation that these fines should 
be remitted. The accused were prosecu¬ 
ted by the police under S. 160, I. P. C., 
and if the reasoning of the Sessions Judge 
was correct, and no cognizable offence 
was committed, by the beating of Kali 
Das in Pauri Bazaar Street, the result 
would follow that the constable who in¬ 
tervened would have no right to do so 
under S. 149, Criminal P. C., but he could 
only have acted in the right of private 
defence of the body of Kali Das under 
S. 97, I. P. C. The Sessions Judge states 
that traffic was temporarily suspended. 
But his view is that a constable would 
have no power to interfere with persons 
who were suspending traffic in this man¬ 
ner, as there is in his opinion no cogni¬ 
zable offence. If therefore Kali Das did 
not make a complaint under S. 323,1.P.C., 
for the wrong done to him privately, the 
accused Babu Ram and Bhim Singh could 
not, in the opinion of the Sessions Judge, 
be in any way punished. If the Penal 
Code failed to provide for the punish¬ 
ment of persons who obstructed traffic in 
a public street in this manner, the Code 
would surely be defective. But Chap. 14, 
I. P. C., does provide for offences against 
the public convenience, and S. 283, 

I. P. C., provides- for the punishment of 
"whoever by doing any act, causea danger, ob¬ 
struction, or injury to any person in any publio 
wav" 

by fine which may extend to two hundred 
rupees. In the present case there is a 
clear finding that the accused Babu Ram 
and Bhim Singh caused obstruction to 
traffic in the public way, and they also 
caused injury to Kali Das in the publio 
way. They could therefore have been 
charged under S. 283, I. P. C., or if not 
charged under that section they could 
have been convicted under it in accor¬ 
dance with the provisions of S. 237, Cri¬ 
minal P. C., and that conviction under 
S. 160,1. P. C. could be altered on revi¬ 
sion to a conviction under S. 283,1. P. 0. 
S, 283, I. P. C., is cognizable and triable 
summarily. The only difference would 
be that the sentences of one week’s rigo- 
rous imprisonrtiGnt in lieu of payment of 
fine would be altered to one week’s simple 
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imprisonment, as S. 67, I. P. C. provides 
that where the offence is punishable with 
6no only, the imprisonment in default of 
payment of fine shall be simple. 

The next question is whether on tlio 
facts found by the Magistrate the offence 
of S. 160, I. P. C., was proved against 
Babu Ram and Bhim Singh. The Sessions 
Judge has not quoted the findings cor. 
rectly, and he is wrong in stating that 
the Magistrate found as regards Kali Das 
that 

“he did no fighting at all. Ho was merely 
dragged out of his shop and beaten." 

What the Magistrate found was: 

“Kali Das took no part in the affray. lie was 
beaten by the accused, Babu Ram and Bhim 
Singh. Whatever he did, he did in his self-de¬ 
fence, It has been proved from the statements of 
prosecution witnesses that he was overpowered 
by the accused Babu Ram and Bhim Singh. He 
is therefore not guilty under S. IGO, I, P. C." 

This finding shows that Kali Das did 
defend himself. This was in accordance 
with the prosecution evidence. Prem 
Singh, constable, says as regards the three 
accused, of whom Kali Das was one: 

“The accused were quarelling iu tho Pauri 
Bazaar and beating each other .... Kali Das 
was boating one of tho accused when 1 reached 
the spot. Bhim Singh was beating Kali Das 
with his hand and so was accused Babu Ram 
.... 1 do not know who was the aggressor." 

The evidence of the other ju-osecution 
witnesses showed that Babu Ram and 
Bhim Singh were the aggressors and so 
the Magistrate found that Kali Das was 
acting in his right of self-defence. But 
where one person attacks and the other 
defends it is legally correct to say that 
the two persons are fighting and the case 
comes under the definition of affray in 
S. 159, I. P. C., “when two or more per¬ 
sons by fighting in a public place, dis¬ 
turb the public peace, they are said to 
commit an affray.” 

Gour, Penal Law of India, 1925 edi¬ 
tion, para. 1426 quotes 1 Hawk., P. C. C., 
63, S. 22, as stating that 

‘an affray may receive an aggravation from the 
persons against whom it is committed, as where 
the officers of jjistice are violently disturbed in 
the due execution of their office, by the rescue 
of a person legally arrested, or by the bare at¬ 
tempt to make such a rescue/' 

The officers of justice would not bo 
guilty of any offence in defending them¬ 
selves against such an attack, yet tho at- 

, . are held to be guilty of commit¬ 

ting an affray. 

Affrays,” says Blackstone, 

fighting of two or more persons in 
some public place, to the terror of His Majesty’s 


subjects; for, if tho fighting ho in private, it is 
no affray, l)ut an assault (•! Bl.ack. 145)." 

Tho gist of the offenco consists in thoj 
terror it causes tho public. Tlio fact tliatj 
Babu Ram and Babu Singh woro tlio^ 
aggressors and woro alile to overpower 
Kali Das is a fact wltich would causo tho 
people in tlio bazaar more terror, not loss; 
terror. Affray is derived from the Prench 
affraicra, to terrify. I refuse tlio rcferon-l 
ces and direct that tine record he returned. 

B.V./r.K. liofcrcnce refused. 
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Bennet, J. 

Brij Nandayi and another —Accused— 
Appellants. 

V. 

Kviperor —Opposite Party. 

Criminal .^pjieal No. 261 of 1930, Deci¬ 
ded on 1st August 1930, from judgment 
of Addl. Sess. Judge, Pilibhit, D/- 11th 
March 1930. 

Evidence Act (1872). Ss. 24. 25 and 26 — 
Making of counterfeit coin is not statement 
and hence evidence regarding it is not 
barred. 

A confession is an admission by an accused 
persou in a criminal case. The making of a 
counterfeit coin is not a statemout and hence 
evidence relating to making of the counterfeit 
coins bv the accused cannot be l)aried under 
Ss. 24, 25 and 26 of the Act. [P 10 C 1] 

Saila Nath Mnkerji —for Appellants. 

Sarkar Sarayi —for the Crown. 

Judgment.— This is an appeal through 
counsel on behalf of Brij Nandan and 
from jail on behalf of Ram Prasad each 
of whom has been sentenced to seven 
years’ rigorous imprisonment under S. 232 
and S.235,1.P.C., and to five years' concur¬ 
rent rigorous imprisonment under S. 243, 
I. P. 0. These offences relate to false 
coining. The evidence for the prosecu¬ 
tion consists of the statements of the 
Circle Inspector and Sub-Inspector and 
other police officers of Pilibhit city to 
the effect that they received information 
that false coining was taking place at 
the house of the accused Ram Prasad in 
Pilibhit city. A party of the police, with 
four search witnesses from the locality, 
Phulchand, Khubchand, Shambhunath 
and Chidda, went to the house of Ram 
Parsad and found Ram Prasad in the 
shop on the ground floor, and in that shop 
there was a furnace, a light and a fan 
attached to the wall and five counterfeit 
rupees and some genuine coins end in¬ 
struments of counterfeiting consisting o 
six iron frames, two presses, screws, 
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crucibles, lead, etc. The accused Brij 
Nandan was found in a room upstairs in 
which there were 41 counterfeit Rupees, 7 
counterfeit four-anna pieces, 61 counter¬ 
feit one-anna pieces, a brass scale, a phial 
and a packet of cleaning powder. The 
witnesses state that the accused Brij 
Nandan was brought downstairs, and 
that at the direction of the police the 
accused Brij Nandan made with the 
materials a counterfeit rupee Ex. 35, 
assisted by the accused Ram Prasad who 
worked the fan. A list was made of the 
articles found in the house. 

The defence is an allegation that these 
articles were planted in the house, and 
the witnesses to the search have been 
cross-examined to show that there had 
been some litigation remotely connecting 
them with the accused. As regards the 
making of the counterfeit rupee objection 
was taken by the learned counsel 
for the appellant that this was not 
admissible in evidence. There are only 
three sections of the Evidence Act 
barring testimony connected with 
an accused person. These sections are 
Ss. 24, 25 and 26. They all bar confes¬ 
sions made in certain ciixumstances. 
Now a confession is an admission by an 
accused person in a criminal case. S. 17, 
Evidence Act, defines an admission as a 
statement, oral or documentary, which 
suggests any inference as to any fact in 
issue or relevant fact. The making of a 
counterfeit coin is not a statement. 

Accordingly the evidence given by the 
witnesses, that the two accused made 
this counterfeit coin in their presence is 
not barred by Ss. 24, 25 or 26, Evidence 
Act. No other section is shown which 
could bar such evidence. The accused 
Ram Prasad owns a house in which the 
coins and implements were found. The 
accused Brij Nandan explained his presence 
on the occasion by saying that he was a 
witness in a case in the Small Cause 
Court in which Ram Prasad was a party, 
and that he had been called on that date 
for a consultation. But he could not 
have been engaged in the consultation at 
the time, because he was alone in the 
upper room, and he was not with Bam 
Prasad or anyone else. I consider that 
there is nothing in this allegation for the 
defence. The convictions of both the 
accused are connect. The sentences are 
not severe, as the large number of coins 
found indicates that the fraud has been 
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systematically carried out. Accordingly 
I dismiss these appeals. The accused 
Brij Nandan who is on bail will surrender 
to his bail. 

v.b./r.k. Appeal dismissed . 
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Bennet, J. 

Sirpat Ttai and others —Accused—Ap¬ 
plicants. 

V. 

Emperor- —Opposite Party. 

Criminal Revn. No. 324 of 1930, De¬ 
cided on 11th August 1930, from order of 
Sess. Judge, Gorakhpur, D/- 16th April 
1930. 

(*) Criminal P. C. (1898), S. 530—Trial 
for charge* named in complaint. 

A Magistrate was entitled to try the accused 
under the sections named in the complaint 
and he tried him accordingly. 

3eld-. that it cannot be said that, because 
another section could also be charged in the 
complaint, therefore the trial under the sections 
charged in the complaint is void; 12 Mad. 64 
and 24 Mad. 675, Disl. [P H 0 2] 

(b) Criminal P. C. (1898), S. 201—Magis¬ 
trate entitled to take cognizance of some of 
charges in complaint but not of charges not 
in complaint but which could be made out 
therefrom — Section does not apply. 

Section 201 does not cover the case of a 
Magistrate who is entitled to take cognizance 
of some of the charges named in the complaint 
but who is not entitled to take cognizance of a 
charge not named in the complaint, but which 
could possibly be made out from the allegations 
in the complaint. [P 11 0 25 

K. O. Carleton —for Applicants. 

Waliullah —for the Crown. 

L. M. Roy —for Opposite Party. 

Order. —This is an application in revi¬ 
sion by six persons against their convic¬ 
tions under S. 323,1.P.C., and 379,1.P.O., 
and the abetment of S. 379, I.P.C., and 
fines of Rs. 25 each imposed by the Magis¬ 
trate which were reduced to fines of 
Rs. 10 each by the 1st Class Magistrate 
who heard the appeal. The name of an¬ 
other person, Sarabjit, appears as an appli¬ 
cant for revision, but this has been entered 
by a mistake, as Sarabjit was not one of 
the persons on trial before the Tahsildar 
or convicted by him. The facts as found 
are that Anrudh Rai, the complainant, 
alleged that on the evening of 7th Octo¬ 
ber 1929 he found the three accused 
“Ahirs,” Ram Dhayan, Bhirgunath and 
Bamjanam stealthily cutting his crop, 
and he caught Ram Dhayan Abir, and 
there was a struggle and the other three 
“Bhuinhar” accused came up and told the 
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complainant to release Bam Dhayan and 
the complainant refused and all the ac¬ 
cused then beat the complainant and 
kicked him and rescued Bam Dhayan. 
The argument in revision is that because 
the complainant had caught hold of one 
of the three Ahirs therefore he had legally 
arrested this Ahir and the action of the 
other Ahirs and Bhuinhars in assaulting 
the complainant and releasing this Ahir 
amounted to an offence under S. 225, 
I.P.C., a section which is not triable by 
a Third Class Magistrate. Therefore it is 
argued that the trial by the Tahsildar 
was illegal. 

In support of this argument reference 
is made to two rulings of the Madras 
High Court, one being In re Madurai (1), 
and the other King-Emperor v. Ayyan (2). 
The first ruling was the case of a man 
who had torn up a promissory note and 
he was convicted by a Magistrate under 
S. 426,1.P.C., for mischief. It was held 
that the offence of tearing up a promis¬ 
sory note being one which falls under 
S. 477, I.P.C., a case cognizable only by 
the Court of Session cannot be legally 
tried by a Magistrate by the mere device 
of making a charge under S. 426, 
I.P.C. Similarly, in King-Emperor v. 
Ayyan (2), certain persons were charged 
with giving false evidence in an inquiry 
before a Magistrate on a charge of mur¬ 
der. They were prosecuted under S. 193, 
I*P*0., in the Court of a Magistrate of the 
Second Class but the offence of giving 
• false evidence on a charge of murder falls 
under S. 194, I.P.C., and is exclusively 
triable by the Court of Session. There¬ 
fore it was held that under S. 530 (P), 
Criminal P. C., the proceedings of the 
Magistrate in trying the accused were 
void. 


Now it is to be noted that in both the 
cases there was a particular offence cha 
ged which fell under a particular secti' 
of which the trying Magistrate was n 
entitled to take cognizance. In the pi 
sent case however the complaint dea 
with offences under Ss. 323, 426 and d*/ 
I.P.C. All of these were offences 
which the Tahsildar, a Third Class Mag 
trace, was entitled to take cognizan( 
it IS true that the offence of S. 226,1.P.< 
might have been also charged in the coi 
p amt, but it would have been a separa 
aug distinct offence from the offence 


1q! Weir. 22. 

(2) [1904] 24 Mad. 675=2 Weir. 699, 


theft and abetment of theft with which 
the six accused were charged and also a 
distinct offence from the offence under 
S. 426, I.P.C. The offence of S. 323, 
voluntarily causing simple hurt, is no 
doubt indirectly connected with the 
offence of S. 225, I.P.C. The section in 
question is S. 530, Criminal P. C. This 
section lays down that if any Magistrate 
not being empowered by law tries an ac-, 
cused, his proceedings are void. Now thei 
Tahsildar was entitled to try the accused 
under the sections named in the com¬ 
plaint. No ruling has been shown to mei 
in which it has been laid down that be¬ 
cause another section could also be char¬ 
ged in the complaint therefore the triall 
of the sections charged in the complaint 
is void. The case therefore differs from 
the two rulings in the Madras High 
Court. Further, if we refer to S. 201, 
Criminal P. C., we find it laid down that 
if a complaint has been made in writing 
to a Magistrate, who is not competent 
to take cognizance of the case, he shall 
return the complaint for presentation to 
the proper Court. This section does not 
cover the case of a Magistrate who is en¬ 
titled to take cognizance of some of the 
charges named in the complaint, but he 
is not entitled to take cognizance of a 
charge not named in the complaint, but 
which could possibly be made out from 
the allegations in the complaint. 

Further, it appears to me that a charge 
of S. 226, I.P.C., in the pi*esent case 
would be highly technical and would not 
naturally arise on the complaint. It was 
only one of the three Ahirs who were 
stealing the crop who was caught by the 
complainant and the complainant was 
still struggling with that accused when 
the other accused interfered and rescued 
him. In these circumstances I do not 
consider that anything illegal is shown to 
have occurred which vitiated the trial. 
Accordingly I refuse this application in 
revision. 

B.V./r.K. Revision disallowed. 
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Mears, C. J. and Sen, J. 

Moti Lal Nehru and another —Accused 
—Ajjplicants. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 449 of 1930, 
Decided on 18th July 1930, from order 

of Dist. Magistrate, Allahabad. 

(a) Evidence Act (1872), S. 78—Newspaper 
extract is not admissible. 

An extract from a newspaper about a Govern- 
ment notificatiou is inadmissible in evidence. 

A copy of the Government Gazette should be 

produced. • 

(b) Criminal P. C. (1898). S. 439 — Evi- 
<lenc^ by prosecution witnesses es to hend- 
writing not challenged in trial Court—It can¬ 
not be challenged in revision. 

The evidence of the prosecution witnesses as 
to the handwriting of a person was not chal¬ 
lenged in the trial Court, nor were the witnes¬ 
ses cross-examined by the defence, though 
they had an opportunity to do so. 

JJeUl : that the prosecution having given 
sufficient proof to comply with the provisions of 
law that matter cannot be challenged in revi¬ 
sion. [P12C2] 

G. Agarivala and K. N. Agarivala —for 
Applicants. 

U. S. Bajpai —tor the Crown. 

Mears, C. J. — On 1st July 1930, 
Pandit Moti Lal Nehru and Dr. Syed 
Mahmud wore charged before Mr. Bom- 
ford, District Magistrate of Allahabad, 
with having committed offences under 
S. 17 (1), Criminal Law Amendment Act, 
and S. 117, I. P. C. Both were convicted 
on both charges, and each sentenced to 
six months’ simple imprisonment, such 
sentences to run concurrently. On 3rd 
July 1930 an application was made to 
this Court asking that the record might 
be called for in the exercise of its power of 
superintendence and revision. The record 
■was called for by an order of this Court 
and a Bench was appointed. At the 
request of the Government Advocate the 
hearing which had been fixed by Ken¬ 
dall, J., for the 14th, was postponed till 
to-day. 

The grounds of application are not 
clearly drafted, and there is no indication 
as to which of them apply to S. 17 (l) or 
to S. 117. A reference to the record how¬ 
ever shows that Nos. 2, 3, 4, 5, 6, 10 and 
11 relate to S. 17, whilst Nos. 7 and 8 
apply to S. 117. 

The learned Government Advocate has 
informed the Court that he has been in¬ 
structed by the Local Government to con¬ 
cede that the conviction under S. 17 (l), 


Criminal Law Amendment Act, cannot 
stand. We think that was, in the cir¬ 
cumstances, the proper course to take. 
Everybody, of course, understands how 
the mistake arose. Everybody in the 
Court of the Magistrate, on the morning 
of 1st July knew as a matter of certainty, 
that the Criminal Law Amendment Act 
had been extended to the whole of the 
United Provinces as from 4 o’clock on the 
preceding morning. The actual text of 
the notification was contained in a news¬ 
paper of standing. Nobody doubted its 
authenticity. S. 78, Evidence Act, however 
indicates with precision how official docu¬ 
ments of this nature are to be proved and 
an extract from a newspaper is inadmis¬ 
sible as proof. The failure to produce a 
copy of the Gazette Extraordinary left a 
broken link in the chain of evidence. 

The statement of Mr. Williamson, that 
he had had a telephone conversation with 
the Chief Secretary as to the extension of 
the Act, should not have been accepted by 
Mr. Bomford or brought upon the record. 
It was inadmissible in evidence. As the 
Local Government realize, the conviction 
under S. 17 (1) cannot be supported. We 
need not discuss other points which chal¬ 
lenged the validity of the convictions. 

The setting aside of these convictions 
however is not a result which will have 
any practical benefit, unless a successful 
attack can be made upon the convictions 
under S. 117, I. P. C. The two specific 
grounds of attack contained in the appli¬ 
cation, relate to the proof of the hand¬ 
writing of Pandit Moti Lal Nehru and 
Dr. Syed Mahmud. The point that is 
taken is that neither Mr. Measures nor 
Mr. Manohar Singh gave a sufficient 
degree of proof of the handwriting of the 
two gentlemen concerned. The actual 
words of grounds Nos. 7 and 8 aro that 
the statements “fall short of proving’’ 
that the witnesses were acquainted with 
the handwritings. Now, when that evi¬ 
dence was given, it was not challenged. 
Nobody cross-examined Mr. Measures or 
Inspector Manohar Singh ; and they 
having given, according to the evidencel 
which lies before us, sufficient proof to 
comply Nvith the provisions of the law, 
that matter cannot be challenged in 
revision. 

The Government Advocate however has 
pointed out that we should not confine 
ourselves to the grounds of revision, but 
must satisfy ourselves with the legality 
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ami propriety of the conviction ; and for 
that purpose he has read to us a docu¬ 
ment, which is on our record and which 
is known as Ex. 12, arid an extract from 
Ex. 2, in which the committee of which 
Pandit Moti Lai Nehru and Dr. Syod 
Mahmud wex'e members called upon the 
country publicly to disobey the three 
Ordinances. He has also read to us the 
language of S. 117, I. P. C. and has urged 
that there is no fiaw and no gap in the 
evidence and that that conviction is un¬ 
assailable. We are of that opinion. 

The position therefore is that the con¬ 
viction under S. 17 (l). Criminal Law 
Amendment Act, is set aside, and with it 
is set aside the sentence passed both upon 
Pandit Moti Lai Nehru and Dr. Syed 
Mahmud. The conviction under S. 117, 
I. P. C., stands, and the sentences stand. 
B.Y./r.K. Order acc.ordhujly. 

^A. I. R. 1931 Allahabad 13 

King and Bennet, JJ. 

Man Singh —Applicant. 

V. 

Beoti —Opposite Party. 

Criminal Revn. No. 345 of 1930, De¬ 
cided on 27th August 1930, from an 
order of Sess.-Judge, Muttra, D/- 2nd 
April 1930. 

i^Criininal P. C. (1898), S. 439—Applica- 
tion for enhancement of sentence can be 
made by private complainant. 

Whore the complaiuant wishen to apply for 
enhancement of sentence passed on the accused 
by the Sessions Judge, it is not iptonded by the 
Criminal Procedure Code, that the only remedy 
of a complainant should be to apply to a 
District Magistrate to move the Local Govern¬ 
ment to apply for an enhancement, because the 
Local Government will only apply for an 
enhancement if the enhancement is required 
in the public interest. The High Court does 
not regard the question of enhancement only 
from the point of view of public interest but 
from the circumstances of the particular case 
before it. A private complainant can therefore 
apply in revision to the High Court for en¬ 
hancement of a sentence : A, I. R. 19*24 
Bom. 320, Dist. [P 14 C 1] 

A. P. Dube and S. C. Das —for Appli¬ 
cant. 

M. Waliullak —for the Crown. 

Nehal Chand Shastri — for Opposite 
Party. 

Order. —These are three applications 
for enahancement of sentence filed on 
behalf of a complainant, Man Singh. 
The various accused persons, Eeoti, 
Bharat Singh and Eoshan Singh, have 
been convicted under S. 193, I. P. C., of 
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giving false evidence against ^lan Singh 
on a charge of S. 224 I. P. C. which 
was brought by Eeoti against Man Singh 
and Eeoti has also been convicted under 
S. 211, I. P. C. The convictions were in 
the Court of a Magistrate on the tlie com¬ 
plaint of a Sessions Judge and they wore 
upheld in appeal by the Sessions Judge. 
The sentences of 6 months' rigorous im¬ 
prisonment on Eeoti and 4 months’ 
rigorous imprisonment oacii on Bliarat 
Singh and Rosham Singh were 
reduced by the Sessions Court to the 
period of imprisonment already uti- 
dergone, which was 23 days. Tlxoro was 
a trial of Man Singh and his son under 
S. 324, I. P. C. for causing the death of 
a woman, Mt. Rajo, and Man Singh was 
acquitted by the Sessions Court and Dehi 
was acquitted by the High Court on 
appeal. 

It is common ground that on 
19th January 1929 the kurkaixiin of 
Sadabad went to attach i)roperty be¬ 
longing to Eeoti and to his brotlier under 
a warrant of attachment issued in execu¬ 
tion of a decree by Nek Ram. Nek Ram 
and Debi are sons of Man Singli. Tho 
kurkamin states that Man Singli 
who is an old man of 70, was not jiresent 
on that occasion, and evidence has been 
given that Man Singh was collecting 
rents on that date at a village at a con¬ 
siderable distance. Tho kurkamin states 
that Eeoti and his brother co,me out witli 
chopper and showed signs of violence and 
the kurkamin then left. After that some 
collision took place between Debi on one 
side and Eeoti and his brother on the 
other, and in this collision the woman 
took part and the fatal injury was caused 
to Mt. Eajo. Eeoti made a complaint in 
which he stated that Man Singh was 
present with a spade and struck the 
woman. The question is : was this com¬ 
plaint by Eeoti against Man Singh true or 
false ? The allegations of Eeoti were sup¬ 
ported by his evidence and the evidence 
of Bharat Singh and Eoshan Singh, who 
claimed to have witnessed the occurrence 
which Eeoti alleged took place. On the 
other hand, we have the evidence of the 
kurkamin and several witnesses on be¬ 
half of Man Singh to the effect that he was 
not present on this occasion. Both lower 
Courts have believed that evidence and 
we see no reason to differ. We, there¬ 
fore, find that the convictions of Eeoti, 
Bharat Singh and Eoshan Singh were 
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correct. Some further argument was 
addressed to us that a private individual 
such as Man Singh cannot move this Court 
in revision, and reference was made to 
Nagji Dida, In re (l). In that ruling a 
Bench of the Bombay High Court hold 
that a private complainant should not 
apply in revision for enhancement of a 
sentence passed by a Magistrate but ihat 
he should apply to the District Magis¬ 
trate, or the Sessions Judge, or Govern¬ 
ment. Now in the present case the 
order against which complaint is made is 
the order of the Sessions Judge and, 
therefore, it would not have been pos¬ 
sible under the Criminal Procedure Code 
to apply either to the Sessions Judge, or 
to the District Magistrate. It is not, 
we consider, intended by the Code that 
in these circumstances the only remedy 
of a complainant should be to apply to a 
District Magistrate to move the Govern¬ 
ment to apply for an enhancement, be¬ 
cause the Local Government will only ap- 
ply for an enhancement if the enhance¬ 
ment is required in the public interest. 
This Court does not regard the question of 
enhancement only from the point of view 
of the public interest, but from the cir- 
Icumstances of the particular case before 

I it. 

In the present case we consider that 
the sentence should be largely enhanced, 
and that of the Sessions and Subordinate 
Judge of Muttra, are utterly inadequate. 
We trust that this Sessions Judge will in 
future give more care to the question of 
sentences in cases which come before him. 
In the present case there was a com¬ 
plaint made by Keoti which is shown to 
have been false, and on that complaint 
proceedings were instituted in the Ses¬ 
sions Court for an offence punishable 
with transportation for life. The offence 
of Reoti therefore came under the second 
part of S. 211, I. P. C. Taking all the 
facts into consideration we enhance the 
the sentence of Reoti to years’ rigorous 
imprisonment under S. 211, I. P. C. 
and to li years’ rigorous improson- 
ment under S. 193, I. P. C. Those 
sentences will be consecutive and not 
concurrent. We sentence Bharat Singh 
and Roshan Singh under S. 193, I. P. C. 
to two years rigorous imprisonment each 
in enhancement of the sentence already 

(1) A. I. R. 1924 Bom. 320=81 I, C. 614=25 
Or. L. J. 966=48 Bom. 358. 


undergone. Warrants will issue for the 
arrest of these accused. 

R.M./r.K. Sentences enhanced, 

A. I. R. 1931 Allahabad 14 

Bennet, j. 

Todar Mal and another —Accused. 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 433 of 1930, Decided 
on 11th August 1930, made by Sess. 

Judge, Benares, on 26th June 1930. 

(a) Criminal P. C. (1898), S. 147 (1)— 
Police report to be used merely for purposes 
of S. 147 (1)—Police officer need not be 
called to depose to correctness. 

Provided the only use -that the Magistrate 
has made of the police report is the use con¬ 
templated by S. 147 (1), it is not necessary for 
him to call on the police olBcer to give evi¬ 
dence in regard to the correctness of his report. 

[P 15 C 1] 

(b) Criminal P. C. (1898), S. 539—Ab¬ 
sence of memorandum. 

The absence of a memorandum of a local 
inspection does not render a trial or inquiry 
illegal: A, 1. R. 1921 All. 350 and A. I. R. 
1924 Crtl. 1035, Dist.\ A. I. R. 1925 Cal. 1246 ; 
A. I. R. 1925 Cal. 353; A. I. R. 1926 Bom. 
534 and 1926 Rang. 193 11), Ref. [P 15 C 2] 

(c) Criminal P. C. (1898), Ss. 145 and 148 
—Provisions of Cbap. 12 are intended to pro¬ 
vide speedy remedy in cases of dispute 
with which that chapter deals. 

There is nothing in Chap. 12 or in S. 146 
which states that in order that action under 
Chap. 12 may bo justified the danger of a broach 
of the peace should be imminent and that the 
opposite party should have no sufficient time to 
go to the proper Court. In fact no case could 
ever be made legal under that chapter if it was 
necessary that it should be impossible to have 
sufficient time to go to the proper Court, because 
obviously it is always as easy to file a plaint in 
a civil Court as to file a complaint in a crimi¬ 
nal Court. The provisions of Chap. 12 are 
intended to provide a speedy remedy in cases of 
disputes with which that chapter deals in order 
that the matter may be settled temporarily 
while more lengthy civil proceedings take place. 

[P 15 0 2] 

Kumuda Prasad and Mansur Alam — 
for Applicant. 

Panna Lai and Haripal Yaishni — 
for the Crown. 

Judgment. —This is a reference by the 
learned Sessions Judge of Benares recom¬ 
mending that the order passed under S, 
147, Criminal P. C. by a Magistrate should 
bo set aside. The learned Sessions Judge 
gives three grounds under which he con¬ 
siders the order was invalid. The first 
ground was that no service of a copy of 
the preliminary order was made on the 
applicants in revision. The Magistrate 
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in his explanation points out that a copy 
of the preliminary order was served on 
the two applicants in revision and it is 
admitted by the learned counsel for the 
applicants that this is correct. The se¬ 
cond ground is that the Magistrate re¬ 
lied on a police report without having 
that report proved by the police officer 
who made it. The learned Sessions 
Judge is apparently unaware of the proce¬ 
dure under S. 147, Criminal P. C. S. 
147 (l) lays down that whenever a Magis¬ 
trate is satisfied from a police report or 
from information that a dispute likely to 
cause a breach of the peace exists regard¬ 
ing any alleged right of user of any land 
or water etc., he makes an order in writ¬ 
ing and requires the parties to put in 
written statements and thereafter he 
holds an inquiry. The only use that the 
Magistrate has made of the police report 
is the use contemplated by this section 
and accordingly it was not necessary for 
him to call on the police officer to give evi¬ 
dence in record to the correctness of his 
report. 


The third ground on which the 
learned Sessions Judge relies is that al- 
though the Magistrate made a local in¬ 
spection he did not make a memorandum 
of that local inspection as required by 
S. 539 (b), Criminal P. C. This the 
Magistrate admits but he points out that 
all that he saw on his local inspection 
was that there was a pond on a certain 
number and that matter is hardly a 
matter requiring a memorandum. The 
order of the Magistrate extends to eight 
pages and there are only seven lines in 
which he referred to what he saw on his 
local inspection. Accordingly it is clear 
that the order of the Magistrate was 
based on evidence in the case and not on 


what he saw on his local inspection. T 
learned Sessions Judge refers to a ruli 
in Hirday Govind v. Emperor (1) 
which it was held that a memorandum 
a local inspection was mandatory 
it has been held in .the later ruling 
the Calcutta High Court Forbes v. 

Mi Haidar (a) and also in A. I. R. 

CaZ. 353 and in Kkushal Jeram 
Emperor (3) and in A. I. R. 1926 Ra 
19^ p. 193 that n o n-co mpliance with t 

(1) A. I. R. 1924 Cal. 1035—82 I.~C.'~767= 
Cal. 148. 

P* }' 1246=90 I. C. 308= 

Cal. 46. 

(3) A. 1. R 1926 Bom. '534=97 I. 0. 671= 
Cr. L. J. 1151—50 Bom. 630. 


direction in S. 539 (b). Criminal P. C.. to 
make a memorandum of an inspection 
does not vitiate the trial. In the ruling of 
this High Court moniioned by the learned 
Sessions Judge T/rfc/m v. Nanak (t). it 
was merely held that the section required 
a memorandum to bo made but it was 
not hold that the mere absence of a 
memorandum would vitiato tlie trial or 
inquiry. Accordingly I consider tliat the 
absence of a memorandum of a local in-i 
spection did not render a trial or inciuiry 
illegal. Two other points were urged by 
the learned Sessions Judge for the ap¬ 
plicant in revision. Firstly, that unless 
it is shown that the breach of the peace is 
imminent and that the opposite party 
has not sufficient time to go to tlio 
proper Court, action under Chap. 12, 
Criminal P. C.. is not justified. There is 
nothing in Chap. 12 or in S. H6 which 
states that the danger of a breach of the 
peace should bo imminent. In fact no 
case could ever be made legal under that 
chapter if it was necessary that it should 
be impossible to have sufficient time to 
go to the proper Court because obviously 
it is always as easy to file a plaint in a 
civil Court as to file a complaint in a 
criminal Court. The provisions of Chap., 
12 are intended to provide a speedy vo-! 
medy in cases of disputes w’ith which 
that chapter deals in order that the 
matter may be settled temporarily while 
more lengthy civil proceedings take place. 
The remaining ground urged by the 
learned counsel was that there was no 
finding of the Magistrate under S. 146, 
proviso (2). Irrigation from this tank is 
a matter which is exercisable at parti¬ 
cular seasons and therefore the section 
requires that an order should not be 
passed unless the right has been exer¬ 
cised on the last season preceding the 
date of institution. I find that the first 
witness for the applicant to the Magis¬ 
trate states that from all time irrigation 
has gone on from this tank and other 
witnesses give similar evidence. The 
Magistrate on this evidence in his order 
states: 

“that water accumulates in this tank No. 410 
and this water is used for irrigating a number 
of fields in the village.” 

This shows that the case before the 
Magistrate was that the tank was used 
in previous seasons by the applicants and 
t hat those ap plicants in the present sea - 
(4) A. I. R. 1927 All. 350=100 [. C. 371=28 
Or. li. J. 291=49 All. 475. 
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son were prevented from making a simi¬ 
lar use of the tank for irrigation by the 
opposite party. I consider that there is 
nothing in any of these grounds for re¬ 
ference or revision. Accordingly I refuse 
the reference and uphold the order of the 
Magistrate. 

V.B./r.K. Reference rejected. 

A. I. R. 1931 Allahabad 16 

MUKDRJI AND BENNET, JJ. 

Ram Prasad and others —Defendants 
Appellants. 

V. 

Mithan Lai and others — Plaintiff — 
Defendants—Respondents. 

Second Appeal No. 262 of 1928, Deci¬ 
ded on 4th July 1930, from decision of 
Dist. Judge, Aligarh, D/- I3th January 

Land Revenue Act. S. 111-Partition 
proceeding»-Objection*-Not allowing evi¬ 
dence on merits of objections is inequitable. 

All the cosh vrers concerned should be pro¬ 
perly represontod before the questious raised in 
the objections can be determined by the reve¬ 
nue officer. It is highly inequitable to prevent 
the objectors from producing evidence on the 
merits of their objections. U iu ^ /j 

Pa 7 ina Lai and Joti Sarup GiijHa— 

for Appellants. 

S N. Gupta —for Respondents. 
Bennet, J.— These are two second 
appeals of certain objectors'in a partition 
suit be&ore the revenue Court. The suit 
was for partition of khewats Nos. 1 and 2. 
Mahal Hoti Lai. Mauza Band Abdulhai- 
pur. The objections both took the form 
that about 50 years ago a private parti¬ 
tion of khewat No. 1 was made between 
the applicants for partition, the ances¬ 
tors of the dilferent objectors and other 
persons, and that from that date these 
sets of persons had been in separate pos¬ 
session and occupation of their respective 
shares, paying land revenue separately 
and had separate proprietary and adverse 
possession of the land of their shares, we 
may note that khewat No. 2 is ’merely a 
small area of presumed muafi land which 

goes with khewat No. 1. 

The objections taken were fundamental 
and if allowed would have rendered it 
necessary to dismiss the application for 
partition under S. 109, Land Revenue 
Act. As the objections related to ques¬ 
tions of proprietary title, they also came 
under S. 111. The course adopted by the 
Assistant Collector was that laid down 
in S. Ill (l)(c) to inquire into the merits 


of the objections himself. That being so 
under S. 112 an appeal lay from his 
decree to the civil Court. The actual 
order passed by the Assistant Collector 
on 12th March 1924 was that the objec¬ 
tions were frivolous on the face of it and 
they were rejected. That order shows 
that he had not appreciated the nature 
of the objection. On that date, on 12th 
March, no evidence was produced by the 
applicants, but they had summoned their 
witnesses on a previous date, 19tb Febru¬ 
ary 1924, and there was no clear direc¬ 
tion on the order sheet that evidence 
should be produced on 12th March. 
Moreover, there were certain minor co¬ 
sharers who bad not been properly re¬ 
presented by guardians on 12th March. 
It was obviously necessary that all the 
cosharers concerned should, be properly 
represented before the questions raised in 
the objections could be determined by the 
Assistant Collector. 

An appeal was taken by the objectors 
to the District Judge, and after various 
references to this Court, he was directed 
to dispose of that appeal on the merits. 
In his order of 13th January 1928, which 
is before us now in appeal, the learned 
District Judge considered that he should 
not allow any evidence to be produced by 
the objectors. The only question before us 
in these two appeals is whether that was 
a correct order or not of the learned Dis¬ 
trict Judge. Having given our considera¬ 
tion to all the facts of the case, we con¬ 
sider that it would be highly inequitable 
to prevent the objectors from 'producing 
evidence on the merits of their objec¬ 
tions. 

Accordingly we allow these appeals, 
and wo rebcand the case to the Assistant 
Collector through the District Judge in 
order that the parties may have an oppor¬ 
tunity to produce their evidence on these 
objections and for the Assistant Collector 
to decide these objections on the merits. 
Any party who -is dissatisfied with the 
decision of the Assistant Collector may of 
course appeal to the District Judge. The 
costs so far incurred will be costs in the 
cause. 

B.V./r.K. Appeal allowed. 
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King, J. 

Kifayatidlah Khan —Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 565 of 1930, Decided 
on 30th August 1930, made by Sess.Judge, 

Shahjahanpur, D/- 10th July 1930. 

^ (a) Arms Act (1878), Ss. 19 (f) and 4— 
Patakhas are not ''ammunition^** 

The general words “other explosive of 
nating materials’* in S* 4 must according to 
the well recognized rule of “ejusdem generis” 
be interpreted in the light of the foregoing 
examples of explosives* According to this, the 
definition of “aramunition” in S. 4 includes 
only such explosive or fulminating material as 
could be used for any military purpose or in 
particular for fire arms or torpedos or war- 
rockets or for mining or blasting. As patakhas 
wve quite useless for such purposes, they arc 
not ‘‘ammunition” within the meaning of the 
Act : 5 Afad, 159 and 8 Mad, 202, Ref. 

[P 17 C 2] 

;^(b) Criminal P.C. (1898), S. 439—It is not 
fair in revision to alter conviction under one 
Act to one under another Act. 

It 18 not fair in revision to alter a conviction 
under one Act to one under another Act, unless 
a conviction under the latter Act were obvi¬ 
ously correct and unless it were certain that 
the accused had not been prejudiced by being 
charged under the former Act. [P IS C 1] 

Order .—One Kifayatullah Khan was 
convicted under S. 19 (f). Arms Act of 
1878, for being in possession of 340 
patakhas without a licence. The learned 
Sessions Judge recommends that the con¬ 
viction be quashed. 

The patakhas are “ l4 to 2” in dia¬ 
meter. They contain a very small quan¬ 
tity of chlorate of potassium mixed with 
sulphide of arsenic, together with small 
pieces of kankar, wrapped, and rolled in 
several layers of paper so as to form a 
small ball. When thrown on the ground 
they exi)lode with a report. These pata¬ 
khas or crackers are customarily used by 
children at the time of shabarat just as 
crackers of a rather different kind are 
generally associated with Christmas fes¬ 
tivities. Hitherto no licence has been 
required even for their sale, much less 
for their possession, probably because 
they are regarded as mere playthings. 
They are said to be sold at the rate of 8 
for one pice. 

It seems prima facie astonishing that 
such insignificant crackers could be re¬ 
garded as “ ammunition” within the 
meaning of the Arms Act. “Ammunition” 
is defined in S. 4 of the Act as including 

all articles specially designed for torpedo 
Betvjce and submarine mining, rockets, gun- 
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cotton, dynamite, litho fracteui* andothor explo¬ 
sive or fulminating material.” 

The Magistrate argues that patakhas 
are “explosives”, as they do explode on 
])ercussion, and therefore they must be 
“ammunition”. I do not agree to this 
view. The general words “ other explo¬ 
sive or fulminating material” must, ac¬ 
cording to the well recognized rule of 
ejusdem generis or “noscitur a socils’, 
be interpreted in the light of the fore¬ 
going examples of explosives. According 
to tills rule of interpretation I hold tiiat 
the definition includes only such explo¬ 
sive or fulminating material as could be 
used for any military purpose or in parti¬ 
cular for fire-arms or torpedos or war- 
rockets, or for mining or blasting. As 
pataklias are quite useless for such pur¬ 
poses I hold that tliey are not “ammuni¬ 
tion" witliin the meaning of the .\ct. 

It is worth noting that it has been held 
by a Bench of the Madras High Court 
so long ago as 1882 in Queen v. Suppi 
(l) that the manufactnro or iiossession of 
fireworks without a license is not pro¬ 
hibited by S. 5. .\rms Act. The 

rockets” referred to in tlie definition 
mean war-rockets. This latter point is 
supported by the Arms Rules of 1924. 
Wherever rockets are referred to they 
are expressly called “war-rockets” e. g., 
Rr. 5, 23 and 30. This ruling still holds 
good so far as I am aware. It was dis¬ 
tinguished in Queen-Eviprcsa v. KJiasim 
Sahib (2), but not dissented from. Licen- 
ses for the manufacture, possession or 
sale of fire-works are granted under the 
Explosives Act of 1884 and not under 
the Arms Act. I am clearly of opinion 
that tlie conviction under S. 19 (f), Arms 
Act, cannot be sustained. 

The Magistrate suggests that if the 
conviction under S. 19 (f), Arnis Act, ho 
set aside, the accused might bo convicted 
under R. 138 (6), Explosives Rules, of 
1914. It is however at least open to doubt 
whether the accused is guilty even of any 
offence under the Explosives Act or the 
rules made thereunder. It was held by 
a Bench of the Punjab Chief Court in 
Emperor v. Bansidkar (3) that no license 
for the sale of patakhas is required under 
the Explosives Act, as patakhas are not 
fire-works. I do not wish to express any 
opinion on this point as i t clearly would 

(1) [1882] 5 Mad. 159=1 Weir 655. 

( 2 ) [ISSiS] 8 Mad. 202=1 Weir 664. 

(3) [1910] 8 P. R. 1910 Cr.=il Cr. L. J. 287— 

6 I. C. 911. 
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'not be fair in revision to alter a convic¬ 
tion under the Arms Act to one under the 
Explosives Act, unless a conviction under 
the latter Act were obviously correct and 
lunless it were certain that the accused 
had not been prejudiced by being charged 
‘under the Arms Act. 

I accept the reference, set aside the 
conviction and sentence, and order that 
the fine if paid be refunded. 

B.V./r.k. Co7ivi ctio7i quashed. 

A. I. R. 1931 Allahabad 18 
Mukerji and Bennet, JJ. 

Prahlad Singh and anoihei —Plaintiffs 
—Appellants. 

V. 


Barumal —Defendant—Eespondent. 

Letters Patent Appeal No. 86 of 1927, 
Decided on 15th May 1930. 

Adverse Possession—Actual physical posses¬ 
sion should be considered in case of adverse 
possession—For right under adverse posses¬ 
sion claim must be continuous during whole 


period. 

For tho purpose of adverse possession regard 
should be had-to the actual physical possession 
of the person making the claim, provided that 
that claim has been put forward during the 
whole period to be entitled to the right which 
is claimed bv adverse possession. Therefore 
a person claiming adverse possession can add 
tho period of his possession as usufructuary 
mortgagee to the period of his possession as a 
vendee from his usufructuary mortgagor : 19 

K C 3G7 and 3 All. 24 (F.B.). Dist. [P 18 C 2] 

Panna Lai—tor Appellants. 

C. Vaish —for Respondent. 

Bennet. J. —This is a Letters Patent 
appeal by the plaintiffs against a judg¬ 
ment of a learned single Judge of this 
Court dismissing the suit of the plaintiffs 
with costs. The two lower Courts had 
decreed the suit of the plaintiffs. The 
plaint sets forth that Parbhu Dayal, the 
adopted son of Khusbi Ram, was a 
zamindar and also the owner and in pos¬ 
session of a shop in a village and that 
under a sale deed of 23rd January 1911, 
parbhu Dayal sold the shop together with 
its site to Uie plaintiffs and that Mt. 
Manohari lived in the shop as a ryot at 
the will of Parbhu Dayal and that 
she had as a ryot no right of transfer of 
'any sort in the shop; and further that 
I>It. Manohari executed a sale deed on 


16th April 1912, registered on 19th April 
1912, by which she sold this sliop to the 
defendant. Accordingly the plaintiffs ask 
for possession of the shop. In the written 
statement the defendant set up the case 
that he had been in possession of the 
shop under a usufructuary mortgage deed 


of 23rd March 1908, and that he was in 
possession of the shop when Mt. Mano¬ 
hari executed a sale deed of her equity of 
redemption to him on 16th April 1912. 
Accordingly the defence claimed that the 
suit was time barred because of 12 years’ 
adverse possession. This was the sole 
question on which the learned single 
Judge of this Court dismissed the suit of 
the plaintiffs. 

The suit was brought on 16th April 
1924, that is, within 12 years from the 
sale deed but more ..than 12 years from 
the deed of usufructuary mortgage. 

The question before us is a very simple 
one of law: Is it permissible for a per¬ 
son claiming adverse possession to add the 
period of his possession as usufructuary 
mortgagee to the period of his possession 
as a vendee from his usufructuary mort¬ 
gagor ? For the appellants it was argued 
that it is not permissible, because the 
nature of his title during his period as usu¬ 
fructuary mortgagee is different from the 
nature of his title as vendee. Reference 
was made by the learned counsel for the 
appellants to Lahuri Bibee v. Bejoy 
Chand Maliatap (1). But in that case it 
was merely held that a defendant who is 
claiming adverse possession as lessee 
could not add to his period as lessee the 
period which he alleged was adverse pos¬ 
session against his lessor, because there 
was no authority for that proposition. 
Reference xvas also made to the case of 
Umrunnissa v. Muhammad Yar Khani.2) 
but in that case it was merely held that 
you cannot treat the receipt of malikana 
allowance from a mortgagee as equi¬ 
valent to the possession for the purposes 
of adverse possession of the recipient. 
Neither of these cases has any bearing 
at all on the proposition before us. 

We consider that for the purposes of 
adverse possession we should regard the 
actual physical possession of the person 
making the claim, provided that .that 
claim has been put forward during the 
whole period, to be entitled to the right 
which is claimed by adverse possession. 
In the present case the usufructuary 
mortgage was a mortgage of the whole 
proprietary rights subject of course to the 
right of redemption of the mortgagor. 
The period of possession as mortgagee 
and as vendee by the defendant was con¬ 
tinuous, and during the whole of that 

“(1) [1913] iOro. 367. 

(2) [18813 SAIL 24 (F.B.). 
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iwiod the defendant was in possession 
claiming the full rights of an owner in 
this shop. We may also regard the 
matter from a different angle of vision 
and say that Mt. Manohari and her mort¬ 
gages together from 1908 were setting up 
an adverse title against the plaintiffs' 
vendor, because in the plaint it is alleged 
that Mt. Manohari had no right of trans¬ 
fer at all (para. 3); whereas in 1908 she 
made a usufructuary mortgage purporting 
to transfer the rights of an owner in this 
house. The plaint on the other hand al¬ 
leged in para. 2 that Mt. Manohari lived 
in this shop merely as a ryot at the will 
of Parbhu Dayal, the vendor of the plain- 
tiffs, i. e., that she was a licensee. When 
Mt. Manohari sold the house to the mort¬ 
gagee she enabled the latter to tack to his 
possession claiming as full owner after the 
sale, his vendor’s adverse possession as 
the owner. Thus the statutory period of 
12 years under a claim of full ownership 
was completed. Considering therefore the 
nature of the claim set up in the plaint 
and the nature of the title asserted by 
Mt. Manohari and by the defendant, we 
hold that for more than 12 years the de¬ 
fendant has been making a claim to ad¬ 
verse possession and that therefore this 
present suit of the appellants is barred 
by limitation. 

Accordingly we dismiss this Letters 
Patent appeal with costs. 

G.P./r.K. Ap peal dismissed. 

A. I. R. 1931 Allahabad 19 

Boys, J. 

Bansi Dhai —Defendant—Applicant. 

V. 

Mt. Bitola and others —Defendants — 
Opposite Parties. 

Civil Revn. No. 83 of 1930, Decided 
on 4th June 1930, from order of Addl. 
Sub-Judge, Btawah, D/- 31st January 
1930. 

(a) CWU P. C., (1908), O. 23, R. 1—Orders 
under 0.23, R. 1, are not to be lightly passed 
and when passed are not to be lightly set 
aside. 

Orders under O. 23, R. 1, are -not to be lightly 
passed and when passed are not to be lightly 
set aside. But the latter proposition presup¬ 
poses that there is ground for believing that the 
Judge has applied a judicial discretion to the 
point before him for decision. A. I. R. 1929 
All. 683, Foil. [P 19 0 2 & P 20 0 1] 

(b) Civil P. C,, O. 23, R. 1—Order of lower 
Court under O. 23, R. 1, should state grounds 
for allowing the suit to be withdrawn with 
leave to file fresh suit. 

The order of the lower Court allowing the 
euit to be withdrawn with leave to file a fresh 
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suit should bo in such terms as to make it pos¬ 
sible for the High Court to bo satisfied that 
there was prima facie, at any rate, proper 
ground for the Court's order. [P 19 C 2] 

n. C. Vaish —for Applicant. 

Judgment.—-The application asks for 
tlie revision of an order of tlie Additional 
Subordinate Judge of Etawah, dated 31st 
January 1930, allowing tlie suit to be 
withdrawn with leave to file a fresh suit. 
Now before such an order can bo passed 
under O. 23, R. 1, the Court must be 
satisfied in terms of sub-R. (2) that the 
suit must fail by reason of some formal 
defect, or that tliere are snliiciont 
grounds for allowing the plaintiffs to 
institute a fresh suit for the subject- 
matter of the suit or part of the claim. 
I have had the facts, as I believe, fully 
stated before me by Dr. Vaisli. I have 
not had the advantage of liearing any¬ 
body on behalf of the opposite party or 
parties. The order of the lower appel¬ 
late Court under O. 23, R. 1 (2), should 
have been in such terms as to make it 
possible for this Court to he satisfied 
that there was. prima facia at any rate, 
proper ground for the Court’s order. 
The judgment before me in revision says: 

“I have considered the application. The 
arguments in appeal were heard some time back. 
The defect appears to be a formidable one. No 
harm will come to any party if a status quo is 
restored and the appellant compensated by 
costs, Tho application is allowed. The plain¬ 
tiff is allowed to file a fresh suit on the same 
cause of action.” 

There is nothing whatever in this order 
to enable this Court to feel in the least 
satisfied that the learned Judge had pre¬ 
sent to his mind the provisions of O, 23, 
R. 1. The statement that “the argu¬ 
ments in appeal were heard some time 
back” seems irrelevant to the order that 
the learned Judge was passing. The 
statement that “no harm will come to 
any party if the status quo is restored” 
while it may be relevant for considera¬ 
tion, is by no means a ''primary reason 
for passing an order such as the present. 
There is no indication whatever as to 
how the result of the defects named 
might be to unjustly cause the plaintiff 
to fail. At the same time, as I have not 
had the advantage of hearing anybody 
on the other side, it is not desirable when 
cancelling this order to put it out of 
the learned Judge’s power to pass a fresh 
order to the same effect properly framed. 

Orders under O. 28, R. 1, are not to 
be lightly passed, and when passed are 
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not to be lightly set aside. But the 
latter proposition presupposes that there 
is ground for believing that the 
learned Judge has applied a judicial dis¬ 
cretion to the point before him for deci¬ 
sion: see Jagmohan v. Ham Kliilawan 
(l). I set aside the order of the lower ap¬ 
pellate Court and direct it to restore the 
appeal to its original number and to 
take it up from the stage at which it had 
arrived when Mt. Bitola, the plaintiff 
and respondent 1, in the appeal, filed her 
second application of 31st January 1930. 
He will hear again any counsel who de¬ 
sire to be heard on that application, and 
if ho then finds himself in a position, as 
he may find himself, to write an order 
showing himself to be satisfied as to the 
points set out in O. 23, R. 1 (2), he will 
pass such an order. If he on the other 
hand arrives at the decision that the ap¬ 
plication must be rejected, he w’ill then 
after giving the parties an opportunity 
of re-arguing the appeal, proceed to de¬ 
cide the appeal. The direction in favour 
of allowing the parties to re-argue the 
appeal is necessary in view of the fact 
that so much time has passed since the 
arguments were heard. 

Allowing the'application in revision I 
set aside the order of the lower appellate 
Court dated 1st January 1930, allowing 
the suit to be withdrawn, and direct the 
learned Judge to take up the appeal 
again in accordance with the above ob¬ 
servations. The costs of this application 
will abide the resCilt. 

P.N./r.k. _ Revision allowed. 

(1) A. I. R. 1929 All. 683=119 I. C. 859. 
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Niamatullah, J. 

Dharam Singh and another —Judg¬ 
ment-debtors— Applicants. 

V. 

Shah Mal Singh and another —Decree- 
holders—Opposite Parties. 

Execution Second Apjieal No. 722 of 
1929, Decided on 2nd July 1930, from 
decision of Sub-Judge, Muzaffarnagar, D/- 
4th February 1929. 

(a) Civil P, C. (1908), S. 60 (c)—Agricultu¬ 
rist is one whose main source of income is 
agriculture—No hard and fast rule can be 
laid down as to whether person cultivating 
his own land is agriculturist or not. 

An agriculturist for the purposes of S. 60 is 
one whose main source of livelihood is agri¬ 
culture. 

No hard and fast rule can be laid down for 
oases where a person cultivates bis own land 


and the aggregate income derived from his 
labour and ownership of land is spent on the- 
maintenance of himself and his family. Each 
case must depend upon its own circumstances. 
The fact that he cultivates his own land and" 
thereby maintains himself and bis family wil5 
not necessarily make him any the less an agri¬ 
culturist. On the other hand, if land, which 
he cultivates, if let to tenants, may be consi¬ 
dered to be suflRcieut for his maintenance, he 
will not be considered an agriculturist only be¬ 
cause he cultivates the whole of what he owns ■ 
33 I. C. 727, Rel. on. [P 20 C 2 ; P 21 G 1] 

(b) Civil P. C , S. 60 (c)—Burden of proof. 

Although in considering whether the means 
of livelihood of a zamiudar is agricultural or 
zamindari, the question of burden of proof can¬ 
not be ignored, still an effort should bo made 
to arrive at a definite finding on the evidence. 

[P 21 C 11 

Krishna Murari Lai —for Applicants. 

K. C. Mital —for Opposite Parties. 

Judgment. — This is an appeal by two- 
judgment-debtors, Dharam Singh and' 
Munshi, who are brothers, from an order 
of the learned Subordinate Judge, Muza- 
ffarnagar. confirming that of a Munsif of 
that district who disallowed an objection 
preferred by them, to the attachment of 
their residential house in execution of a 
simple money decree obtained against 
them by the respondents decree-holders,, 
on the ground that they (the judgment- 
debtors) are agriculturists whose resi¬ 
dential house is exempt uuder S. 60, Civil 
P. C., from attachment and sale in exe¬ 
cution of decree. The lower appellate 
Court has mentioned, with reference to- 
certain evidence, that the appellants are- 
proprietors of 27 bighas pakka land, 
which they themselves cultivate. It ob¬ 
serves that 

“ the burden of proof was on tile judgment- 
debtors to prove that their main source of in¬ 
come is agriculture. All zamindars, however 
small zamindari may be, cannot be said to be 
agriculturists simply because they cultivate 
land. S. 60, proviso (c), is meant to’ protect the 
house of agriculturists, whose main source of 
income is agriculture. The judgment-debtors 
.appellants failed to prove the extent of their 
income from the zamindari and from agri¬ 
culture, in order to make out that their main 
source of income is zamindari, to be entitled to- 
the protection of S. 60, Cl. (c).” 

I agree with the view taken by the 
appellate Court as to who should be 
considered an agriculturist within the 
meaning of S. 60, Cl. (c). It has been 
held by this Court in numerous cases that 
an agriculturist for the purposes of that 
section is one whose main source of 
livelihood is agriculture: see for instance 
Shafian v. Hamiditllah Khan (l). I am. 


U) [1916] 38 I. C. 727. 
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■not however prepared to accept the view 
■expressed somewhat widely by the lower 
«.ppeUate Court, viz., that zamindars, 
however small their zemindari may be, 
cannot be considered to be agriculturists 
under any circumstances. It may be that 
•an enterprising zamindar, who carries on 
u prosperous farm, on a large scale, 
leaving no lands which could be let to 
tenants and be a source of additional in¬ 
come to him, cannot be considered to be 
an agriculturist for the obvious reason 
that, though agriculture may be a source 
•of income to him, it is not his source of 
livelihood. If he discontinues cultiva¬ 
tion his income derived from the land let 
to tenants will be a sufficient source of 
livelihood for him. On the other hand, a 
petty proprietor of a few bighas cannot 
manage to make the two ends meet unless 
he supplements his slender means by 
taking to agriculture and cultivating his 
own land, and possibly other land let to 
him. The main source of his income in 
such a case is not what can be reason¬ 
ably attributed to his ownership of land, 
but what he produces through his 
personal exertion. No hard and fast rule 
can, in my opinion, be laid down for cases 
where a person cultivates his own land 
and the aggregate income derived from 
his labour and ownership of land is spent 
on the maintenance of himself and his 
family. Sach case must depend upon its 
own circumstances. The fact that he 
culivates his own land and thereby 
maintains himself and his family will 
not necessarily make him any the less 
an agriculturist. On the other hand, if 
'land which he cultivates, if let to tenants 
may be considered to be sufficient for his 
maintenance, he will not be considered 
to be an agriculturist only because he 
cultivates the whole of what he owns. 

The learned Subordinate Judge has 
laid stress on the question of onus and 
held that the appellants failed to estab¬ 
lish that their means of livelihood is 
.cultivation and not zamindari. While 
|the question of burden of proof cannot be 
ignored, an attempt should be made in a 
case like this to arrive at a definite find¬ 
ing on the evidence. The fact, that the 
appellants own 27 pakka bighas of land, 
is, in my opinion, an indication of the 
■extent to which they are maintained by 
sources other than agriculture pure and 
simple. This amount of land, if let to 
tenants will fetch sufficient though some¬ 
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what reduced income for the maintenance 
of the appellants. On the whole I think 
that they cannot be considered to be 
agriculturists within the meaning of 
S. 60, Cl. (c). 

I must notice that Courts below have 

fallen in a curious inconsistency. The 

learned Munsif exempted one of the 

enclosures attached by the decree-holders 

on the ground that it had been 
“ proved to have been used for keeping ctxttle 
and implements of husbandry and for agri¬ 
cultural purposes." 

As regards the rest of the house, he 
held that the appellants not being agri¬ 
culturists, the house is not exempt from 
attachment. The appellants are either 
agriculturists or they are not. If they 
are, the entire house and other buildings 
belonging to and occupied by them are 
exempt. If they are not, no part of 
their house or any other building owned 
by them, though occupied by them and 
used for agricultural purposes, can be 
exempted from attachment. The exemp¬ 
tion of part of the premises belonging to 
the appellants was not objected to by the 
decree-holders before the loNver appellate 
Court and is not objected to before me. 
I need, therefore, take no further notice 
of that question. The result is that this 
appeal is dismissed with costs. Having 
regard to the nature of the question in¬ 
volved in this appeal, I grant permission 
to the appellants for a Letters Patent 
appeal which has been verbally asked for 
by the learned advocate for the appel¬ 
lants. 

S.N./k.K. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Hazari Singh —Plaintiff—Appellant. 

V. 

Jhunna Singh and others —Defendants 
—Respondents. 

Letters Patent Appeal No. 59 of 1929, 
Decided on 28th March 1930, against 
judgment of Ashworth, J., D/- 7th 
November 1928. 

(a) Civil P. C., S. 11—Previous suit dis¬ 
missed as person through whom plaintiff 
claimed title was held not to be in title and 
title held in another person—Plaintiff bring¬ 
ing another suit claiming through that 
another person—Suit is not barred. 

Where rights claimed in both suits are the 
same, if the plaintiff claims title through one 
person and Court finds that title in the other 
and thereby dismisses the claim, the subsequent 
suit by the same plaintiff claiming through the 


Hazari Singh v. Jhunna Singh 
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thor person in whom Court found title is not 
arred as res jndicita. [P 22 C 2] 

(b) Estoppel—Plaintiff undervaluing pre¬ 
vious suit—He is not estopped in matter of 
jurisdiction in second suit—Jurisdiction. 

in the matter of jurisdiction there cannot be 
any estoppel simply beciuse a plaintiff under¬ 
valued his previous suit. [P 22 C 2] 

B. 2[alik and Alam —for Ap¬ 

pellant. 

21. L. Agarioala and 21uk}itar Ahmad 
—for Respondents. 

Mukerji, J. —This is an appeal against 
a judgment of a learned single Judge of 
this Court, who gave effect to the plea 
of res judicata in second appeal and dis¬ 
missed the plaintiff’s suit. 

It appears that the plaintiff claimed a 
share in a certain property. He institu¬ 
ted two suits. In the first suit he stated 
that the property belonged to one Kaule- 
shar, that on his death the widow Mt. 
Kali Kunwar was in possession as a 
Hindu widow, and that on her death as 
a reversioner to the estate of Kauleshar 
he was entitled to the property. The 
suit was filed in the Court of the Munsif 
of Azamgarh and was dismissed on the 
sole ground that the property did not 
belong to Kauleshar, but bad belonged to 
Kali Kunwar who was the absolute owner 
of the property. 

Thereupon the plaintiff instituted the 
suit out of which the present appeal has 
arisen on the allegation that he was one 
of the heirs of Kali Kunwar and he was 
entitled to a share in the property. The 
present suit was filed in the Court of the 
Subordinate Judge of Azamgarh. 

The lower appellate Court has found 
that the valuation of the present suit was 
a correct one, that the former suit had 
really been under-valued and should not 
have been filed in the Court of the Munsif 
of Azamgarh. On this ground he held 
that the former suit did not operate as 
res judicata and decreed the plaintiff’s 
claim partially. 

On second appeal the learned single 
Judge of this Court applied the case of 
Tamizunnissa Bihi v. Mohammad Hus¬ 
sain (l), and held that the former judg¬ 
ment did operate as res judicata although 
the present suit was properly valued and 
it was not within the cognizance of the 
Munsif. In Letters Patent appeal two 
points have been raised. The first point 
is that in the second suit the plaintiff 
was not litigating under the same title 


and secondly that the former judgment; 
was delivered by a Court which was not 
competent to take cognizance of the 
second suit. In our opinion, both the 
points have force and the appeal must be 
decreed. 

The former suit, as already stated, was 
based on the ground that the property 
belonged to Kauleshar. It was found 
that it did not belong to Kauleshar but 
to somebody else. The plaintiff then 
says that he is also an heir to that some¬ 
body else, namely Mt. Kali Kunwar, and 
he brings his suit. In the second suit, 
therefore, the plaintiff is not litigating 
under the same title. His suit would, 
therefore, be maintainable, and the 
former judgment would not operate asl 
res judicata. The learned counsel forj 
the appellant has relied on the case of 
Kanhaiya Lai v. Ashraf Khan (2). That^ 
judgment supports the appellant’s con¬ 
tention. Onthesecondipointalso we think 
the appellant ought to succeed. It is tru© 
that in the former suit the valuation was 
put on the property by the plaintiff him- 
self. But in the matter of jurisdiction 
there cannot be any estoppel simply be¬ 
cause the plaintiff under-valued his suit. 
There was the defendant to point out 
that the suit had been under-valued. It 
is the finding of fact in the present liti¬ 
gation that the value of the second suit 
exceeded Rs. '1,000 and therefore, it 
could not be taken cognizance of by the 
Munsif. In the case relied on by the 
learned single Judge the converse propo* 
sition was held to be correct. It was 
held that by exaggerating the value of 
the second suit a party could not get rid 
of the application of the rule of res 
judicata. That is perfectly a sound judg¬ 
ment, if we can say so with respect. In 
that case it appears that the value pub 
on the property was something more than 
the value of the former suit. The former 
suit was within the cognizance of the 
Munsif and the Munsif had jurisdiction 
up to Rs. 1,000. In the second suit the 
valuation put was Rs. 1,350 and the 
learned Judges found that the later valua¬ 
tion was arbitrary. That being their 
opinion, the learned Judges rightly held 
that by giving an arbitrary value to the 
second suit the operation of the judgment 
of the first suit could not be got rid of. 

points the appeal succeeds. 
We allow th e appeal, set aside the iudg- 
(2) A.I.R. 1924 All. 355=46 All. 230. 


(1) A.I.R. 1928 All. 127. 
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ment of this Court and restore the decree 
of the lower appellate Court. The appel¬ 
lant will have his costs at both hearings 
in this Court. 

V.B./r.k. Appeal allowed. 
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Mukerji and Bennet, J.T. 

In re Radhey Lal, Dalmakund and 
others —Appellants. 

Misc. Case No. 37 of 1930, Decided on 
16th May 1930. 

(a) Income-tax Act (11 of 1922), Ss. 22 
and 23(3) — Notice issued to assessees indica* 
ting that they were to be assessed separately 
—Income-tax Officer examining them for 
finding out if they were members of joint 
Hindu family and concluding that they were 
such members taxing them accordingly— 
They were never called on to show cause why 
they should not be so taxed— Procedure ad¬ 
opted is against provisions of Ss. 22 and 23(3). 

The assessees were never told that they were 
going to be assessed as inenibecs of a joint Hindu 
family. The notices that were issued to them 
indicated that they were going to be assessed 
separately. The Income-tax Officer however at 
some stage or other having come to know that 
they were members of the same joint Hindu 
family examined them at different stages with 
a view to find out whether they were such 
members, He came to the conclusion that they 
were such members and taxed them jointly 
without ever telling the assessees that he was 
going to tax them as such members and call¬ 
ing on them to show c.ause why they should 
not be BO taxed. 

Held-, that there was a material irregularity 
and disregard of the procedure as laid down in 
SS. 22 and 23. [P 24 C 2] 

(b) Income-tax Act (11 of 1922), S. 66 — 
Scope* 

The High Court will consider only such 
points of law as were already before the officers 
of the Income-tax Department; A. I. R. 1930 
Kad. 449 {F. B.). Foil. iP2SC2'i 

(c) Income-tax Act (11 of 1922), Ss. 13 an^ 
23 (3)—Account books not furnishing anV 
method of computation— Income-tax Officer 
must employ some method— He cannot act 
arbitrarily. 

Section 13 does not authorize the Income-tax 
Officer- to act arbitrarily and without any evi¬ 
dence. If the account books do not furnish any 
method of computation of the profits, he has to 
employ such methods and such basis as appeal 
to him to bo best, but ho has to employ some 
basis” or method as ho thinks fit. [P 25 C 1] 

(d) Interpretation of Statutes — Fiscal en¬ 
actments must be construed in favour of the 
subject—Income-tax Act (11 of 1922),S. 66(2). 

Fiscal enactments must bo construed m fa¬ 
vour of tho subject. If an assesseo has not been 
properly taxed and if he succeeds on a reference 
in the High Court, a sum of money deposited 
by him for reference under S. 66 (2), Income- 
tax Act, can be regarded only as a part of the 
costs of reference, •[P25 Cl] 


G. N. Kunzni —for Applicants. 

U. S. Bajpai —for tho Crown. 

Mukerji, J. — This matter has arisen 
out of an application made to this Court 
by three assessees asking this Court to 
call upon the Commissioner of Income- 
tax, United Provinces, to state a case, he 
having refused to state one when applied 
to for the purpose by tho applicants. 
The Commissioner of Income-tax has now 
stated a case and we liavo to see what are 
tho questions of law tliat arise for deter¬ 
mination by this Court. 

The learned Government Advocate iias 
placed before us an unreported judgment 
of a Full Bench of the Madras High 
Court delivered on 20th January 1930 
as an authority for the proposition that 
the High Court would not consider any 
point of law that was not raised either be¬ 
fore the appellate otlicer or the Commis¬ 
sioner himself by the assessees. Wej 
have no reason to differ from what waS| 
laid down in that case and we think it' 
but right that only sucli points of law 
should be considered by tho High Court as 
were already before the otlicers of thei 
Income-tax Department. 

To find out what are the real points of 
law that arise in this case tho following 
facts have to ho stated: One Bankey 
Lal had several sons. We are concerned 
with only two, namely, Badliey Lal and 
Balmukand. Radhey Lai’s son is Shyam 
Lal. There were throe persons who were 
assessed with income-tax in the year pre¬ 
vious to the year in question: (l) Bal 
mukand, (2) Radhey Lal Shyam Lal and 
( i) Balmukand Sarraf. They were assessed 
separately to income-tax. In the year 
in question, that is to say, in the year 
1928-29 three separate notices were 
issued on 1st April 1928. to the three 
persons aforesaid, under S. 22 (2), In¬ 
come-tax Act, calling on them to make a 
return of their respective incomes. They 
submitted returns and they also produced 
their account books as desired by the 
taxing officer. The taxing officer there¬ 
upon proceeded to assess them witli in¬ 
come-tax. He however at some stage or 
other made up his mind to find out whe¬ 
ther the three proposed assessees should 


or should not be assessed jointly as mem¬ 
bers of a joint Hindu family. He ac¬ 
cordingly at different date s examined 

since reported in ao 

rn-ntmr. nf Ttirnm^-tax. A. I• R- 1930 Mad. 449 


(J*. B.) Ed. 
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Radhey Lal and Balraukand. From state¬ 
ments made l^efore him the income-tax 
ofticer came to the conclusion that tlie 
three proposed assessoes were really mem¬ 
bers of tlie same joint Hindu family. He 
taxed them jointly with a certain amount 
of tax. Tile first point that is urged be¬ 
fore us is that this procedure was wrong 
inasmuch as the assessees were never 
given an opportunity to contest and dis- 
piove the allegation tliat they were mem¬ 
bers of a joint Hindu family and were lia¬ 
ble to be taxed jointly. 

In actually assessing three persons 
mentioned above the Income-tax Officer 
examined the account books produced be¬ 
fore him. He proceeded, according to 
bis own assessment order, under S. 23 (3) 
Income-tax Act. That section lays down 
that where a return has been made and 
the Income-tax Officer has reason to be¬ 
lieve tliat the return is incomplete or in¬ 
correct he shall call upon the assessee to 
produce evidence and after hearing all 
the evidence that may be liable to be 
examined, the officer will make an assess¬ 
ment. It is to be noted that the Income- 
tax Officer was not professing to proceed 
under S. 23, sub-S. (4), which allows, in 
certain cases of default by the assessee, 
the Income-tax OflBcer to make an assess¬ 
ment to the best of his judgment.” 

The Income-tax Officer having found 
that some of the books of the assessees 
were not clear as regards the income 

owners thereof from deal¬ 
ing in precious metals, assessed the in¬ 
come at Rs. 45,000. He did not state 
what was the basis of his computation. 
The assessees raised the point, viz., that 
the Income-tax Officer was not justified 
under the law in making what was virtu¬ 
ally an assessment to the best of his 
judgment. The assessees raised two 
other points. One is about a sum of Rs. 
772, a sum said to have been the amount 
of a loss and another sum of Rs. 1,000, 
the estimated income from interest pay¬ 
able to Balmukand. As regards the 
amount of Rs. 772, we do not consider it 
at all, because in the appeal that was 
filed against tl)e assessment made by the 
Income-tax Officer, no complaint was made 
as to the exclusion of this sura from the 
account. 

regards the sum of Rs. 1.000, we 
also exclude it from our consideration, 
because on the admitted facts there was 
no account book produced by Balmukand 


and the previous year’s income on the 
head was Rs. 1,000. Thus there was cer¬ 
tainly a basis on which the Income-tax 
Officer could estimate the income for the 
year in question. 

We now proceed to consider the points 
of law that have been stated above. It 
is not denied that the assessees were 
never told that they were going to be 
assessed as members of a joint Hindu 
family. The notices that were issued to 
them indicated that they were going to 
be assessed separately. The notices never 
stated that they should be assessed joint¬ 
ly and therefore no 'issue,' in the ordi¬ 
nary sense of the word, ever arose bet¬ 
ween the Income-tax Officer on the one 
hand and the assessees on the other as 
to the jointness or separation of the 
farail 3 ^ If it be true, as has been stated, 
that the Income-tax Officer came to know 
that the assessees were really members of 
a joint Hindu family, it was his duty, in 
the name of fair play, to tell the asses¬ 
sees that he proposed to assess them 
jointly as members of a joint Hindu 
familj' and to call on them to show cause 
why he should not proceed accordingly. 
As already stated, the procedure that he 
had adopted was to assess the assessees 
separately. The mere fact that the state¬ 
ments of Radhey Lal and Balmukand 
taken at different dates indicated that 
they were members of a joint Hindu 
family along with Radhey Lai’s son 
Shyam Lal, did not justify the Income- 
tax Officer in the procedure that he ad¬ 
opted. From the fact that the assessees 
were not called upon to adduce any evi¬ 
dence in support of their case of separa¬ 
tion they wore unable to produce any 
evidence. When the matter went up in 
appeal before the Assistant Commissioner, 
the assessees wanted to produce a copy of 
a registered will alleged to have been 
executed by Bankey Lal. the father of 
Radhey Lal and Balmukand. But that 
officer refused to accept it on the ground 
that it had not been tendered before the 
Income-tax Officer. The assessees how¬ 
ever never had any chance to produce the 
document before the Income-tax Officer 
We are of opinion that there was a ma¬ 
terial irregularity and disregard of the 
procedure as laid down in Ss. 22 and 23, 
Income-tax Act, in assessing the appli¬ 
cants without giving them any informa¬ 
tion of the proposal to do so and without 
permitting them to adduce evidence in 
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•support of thoir contention. This is our 
^inswer to the first question. 

As regards the second question, viz., 
\vhother the Income-tax Officer was justi- 
’fied in fixing the income of the assessees 
at the sum of Rs. 45,000, we are of opi- 
iiion that what the Income-tax Officer 
'virtually did was to act under sub-S. (4), 
!S, 23, Income-tax Act. If it was true, as 
we assume that it was true, that the as¬ 
sessees’ account books did not furnish any 
proper clue of the actual income, it was 
•open to the Income-tax Officer to accept 
such evidence as he might get for the 
purpose of finding out the true income. 
He does not in his order state any basis 
:at which he arrived at the figure of Rs. 
45,000. S. 13, Income-tax Act, did not 
^authorize him to act arbitrarily and 
without any evidence. If the account 
books did not furnish niethod of com¬ 
putation of the profits, he had to employ 
•such methods, and such basis as appealed 
’■to him as the best, but he liad to employ 
[Some “basis” or method as he thought 
■fit. But he did not employ any me¬ 
thod at all. We are therefore not in a 
position to say that he acted legally in 
the matter. Our answer therefore to this 
question is that the assessment was ille¬ 
gal having regard to the provisions of S. 
23, sub-S. (3) of the Act. 

Let a copy of this -judgment under the 
•seal of the Court be sent to the Commis- 
«ioner of Income-tax. As the assessees 
have substantially succeeded, they will 
Jhave their costs of this reference. The 
learned Government Advocate is entitled 
•to a day’s fee which is Rs. 250. He will 
•certify payment to him within the pres¬ 
cribed period. 

Mr. Kunzru has argued that the costs 
of the reference which have been awarded 
to the applicants should also include the 
sum of Rs. 100 deposited by his clients 
for a reference under sub-S. (2), S. 66, 
Income-tax Act. We have heard the 
|3earned counsel for the Government on 
fthe point. We can regard the amount of 
iRs. 100 deposited by the assessees .only 
ias a part of the costs of the reference. 
All fiscal enactments must be construed 
jin favour of the subject and it cannot be 
said that if an assessee has not been pro¬ 
perly taxed and if he succeeds on a refer¬ 
ence in the High Court, yet whether he 
^cceeds or loses, he must lose a sum of 
Rb. 100, simply because an Income-tax 
Cfficer has chosen to make an assessment. 
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We think therefore that the sum of Rs. 
100 is a part of the costs of the reforenco, 
and we therefore direct that it will bo 
taxed as such. 

r.N./li.K. Order ciccordinghj. 
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MUKEUJI AND BeKNF.T, J. 
{Maharaja) Deo Das and others —Plain¬ 
tiffs—.■\i>pellants. 

V. 

Mahesh liavi Gotid and others —Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 16G of 1929, 
Decided on 11th April 1930, against 
judgment of Dalai, ,1.. D/- Cth March 
1929. 

Limitation Act, Art. 120—Suit for recovery 
of zarichaharan dues from decree-holder, 
auction*purchaser. and judgment^debtor by 
owner of site—Limitation runs from date of 
confirmation of sale. 

In the case of a custom by wliicli in a public 
sale the decree-holder, judginent-dchtoi* and 
purchaser of immovable propert}* are jointly 
and severally liable for the payment of zaricha- 
baran dues to the owner of the site, right to 
sue for such dues accrues on the confinuatiou 
of the sale and uol ou the date of auction sale : 
14 A. L. J. 382, Disl. [P 25 C 2 ; P 20 C 2] 

Gadadhar Prasad —for Appellants. 

K. C. Mital —for Respondents. 

Bennet, J.— This is a Letters Patent 
Appeal by the plaintiffs whose suit was 
decreed by both the lower Courts, but 
the judgment of the learned single Judge 
of this Court is against the plaintiffs. 
The plaintiffs are certain idols who own 
the site of house No. 51/8 in Benares and 
the tenants of this house were the pre¬ 
decessors of defendants 2 to 5. On 16th 
July 1920 defendant 1 who had a decree 
against defendants 2 to 5 had this house 
auctioned by a sale of Court and pur¬ 
chased it himself for the sum of Rs. 1.050. 
This sale was confirmed on 18th August 
1920. The present suit was brought on 
17th August 1926 that is within six years 
from the date of confirmation, but more 
than six years from the date of auction 
sale. The suit is for one-fourth of the 
purchase price, that is Rs. 262-8-0 and 
interest, on the ground of a custom by 
which in the case of a public sale the 
decree-holder, the judgment-debtor and 
the purchaser are jointly and severally 
liable for the payment of this “ zaricha- 
harum ” to the owner of the site. Vari¬ 
ous grounds of defence were taken, but 
the only question which concerns this 
Court is the question of whether the suit 
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was brought within the period of limita¬ 
tion allowed by Art. 120. That period 
of six years dates from the time when 
the right to sue .accrues. The plaintiffs 
alleged that the right to sue accrued on 
the date of confirmation of the sale, and 
the defendants allege that the right to 
sue accrued from the date of the auction 
sale. The learned single Judge of this 
Court has followed the ruling reported in 
lUndeshri v. Somnaih (l) in which it was 
held that the period of limitation in a 
similar claim of haq chaharum should 
run from the date of execution of a sale 
deed and not from the date of registra¬ 
tion of that sale deed. But we consider 
that the parallel is inaccurate. In the 
case of a sale deed the deed is complete 
on the date of execution, and registration 
is effected subsequently as a formality by 
the legislature in the special case of 
deeds of sale, etc., relating to immovable 
property. In the case of an auction sale 
the sale is a sale by a Court, and the 
orders of the Court confirming the sale 
are a vital and necessary part of the 
transaction. The actual auction sale is 
merely carried out by a ministerial officer 
as a matter of convenience, and it is not 
until the sale is confirmed that orders 
are passed by the Court in the matter. 
It is true that S. 65, Civil P. C., lays 
down as follows : 

“ Where immovable property is sold in exe¬ 
cution of a decree and such sale has become 
absolute, the property shall be deemed to have 
vested in the purchaser from the lime when the 
property is sold and not ftpm the time when the 
sale becomes absolute. " 

The fact that a special provision of the 
Civil Procedure Code was necessary indi- 
cates that without such a provision the 
result would not have been attained. 
Therefore as regards the immovable pro^ 
perty passed at the sale it is only because 
of this provision that the property vests 
from the date of the auction sale. There 
is no such provision in the Civil Proce- 
dure Code or in the orders under it in 
regard to the purchase price. Now the 
provisions in regard to purchase price 
are contained in O. 21, and R. 84 states 
that on every sale of immovable property 
the person declared to be the purchaser 
shall pay immediately a deposit of 25 per 
cent. R. 85 directs that the purchaser 
should pay the full amount of the pur¬ 
chase money into Court within 15 days. 
The owners of the site, that is the plain- 

(1) [1916] 14 A. L. J. 382-35 I, 0. 347. 


tiffs in this case, could not have obtained 
their haq chaharum at the date of the 
auction-sale for two reasons. For one 
thing it was not then known whether the 
sale to defendant 1 would or would 
not be confirmed. For another reason 
defendant 1 was under the obligation, 
unless he was excused by the execution 
Court, of paying one-fourth of the pur¬ 
chase money down at the time of the 
auction sale, and the remaining three- 
fourths into Court within 15 days. It 
would not have been possible for an 
auction-purchaser to retain 25 per cent 
of the purchase price and pay it to the 
plaintiffs instead of making the payment 
of the full amount into Court. The plain¬ 
tiffs only got the right to obtain their 
25 per cent after the full amount of the 
purchase money had been paid into Court, 
and they would have obtained that money 
by an application to the Court on which 
the Court would have ordered withdrawal 
of the amount by the plaintiffs. For 
these reasons we consider that it cannoti 
be said that the right of the plaintiffs tO( 
sue accrued on the date of the auction! 
sale. They did not have the right toj 
obtain the money on that date. Som^. 
argument was made as to whether the 
• payment of the 25 per cent should be in 
addition to the deposit by the auction- 
purchaser of the amount of Rs. 1,050 in 
Court. If however the amount was in 
addition to that amount, the custom 
would not be of one-fourth but of one- 
fifth. We consider therefore that the 
right to sue accrued to the plaintiffs on 
the confirmation of the sale and there¬ 
fore the present suit is within time. 
Accordingly we allow this Letters Patent 
Appeal and we restore the decree of the 
lower appellate Court with costs at both 
hearings in this Court. 

v.b./b.k. Appeal allowed. 
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Boys and Pollan. .TJ. 

Tahir Husain and others —Applicants. 


Ikrdm K/iaw—Opposite Party 

Civil Misc. Ref. No. 266 of 1929, De¬ 
cided on 21st March 1929, made by Com- 
missicner, Benares. 

(a) Practice—Reference. 

It IS not tho [jractice of the Allahabid High 
Court or any other Court to give a decree or pass 
an order or express an opinion on a reference 
when such decree, order or opinion must of 
necessity be mfractuous. [p 37 0 
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(b) U. P. Municipalities Act, S. 19 (2) (a)— 
Election of member cannot be questioned 
on the ground that he was not a qualified 
voter. 

In view of tho pros’isions contained in S. 19 
(2) (a), U. P. Municipalities Act, it is manifest 
tbat the elect ion of a mombou of Manici^ial 
Board cannot now bo questioned on tho ground 
that ho was not qualifiod to bo a voter; or, in 
other words, that his name had wrongly found 
place on the list of electors passed by tho 
revising authority and finally accepted by the 
District Magistrate* [P '27 C 1.2] 

Kamalakanta Verma and S. Majid All 
—for Applicants. 

Iqbal Ahmad and A. M. Khwaja —for 
Opposite Party. 

Boys, J. —This is a reference made by 
the Commissioner of Benares under the 
Municipalities Act asking us for a deci¬ 
sion as to whether Muhammad Ekram. 
who has bean returned as a member of 
the Benares Municipal Board election, 
was qualified as voter. It is not the 
practice of this or any other Court to 
give a decree or pass an order or express 
an opinion on a reference when such 
decree, order or opinion must ©{'neces¬ 
sity be infructuous. It is possible that 
there are other facts or considerations 
which have not been drawn to our atten¬ 
tion which were present to the mind 
of the Commissioner and which led him 
to make this reference, but, as we are at 
present advised, we are unable to appre¬ 
ciate how any expression of our opinion 
on the question that has been referred 
would be otherwise than infructuous. 
S. 19 (2), Municipalities Act, says that 

“the election of any person ns a member of 
Board shall not be questioned, (a) on the ground 
that the name of any person qualified to vote 
has been omitted from, or the name of any 
person not qualifiod to vote has .been inserted 
in, the electoral roll or rolls." 

There was formerly a second para. (6) 
to this subsection immediately follow¬ 
ing the one which we have quoted, which 
made a similar provision in regard 
to challenging the qualifications of a 
candidate. That para. 2 has been omit¬ 
ted, and para, (c) re-lettored as (b), and 
we have no reason to suppose that it 
was omitted for any other than the 
reason which is given to us, namely, that 
the qualifications of electors and of all 
candidates are now, at any rate for the 
purposes of the Benares Municipality, 
identical. It would, therefore, appear 
jinanifest that the election of a member 
|Of Board cannot now bo questioned on 
Ithe ground that he was not qualified to 


bo a voter ; or, in other words, tlia(> 
his name had wrongly found ]>laco on; 
tho list of electors i)assed by the rovisingi 
authority and finally accepted liy the; 
District Magistrate. Wo use tlio word! 
“finally” in reference to 11. 13, Election 
Rules of 2Stli June 1928. wliioh j'rovides 
that tlie proceedings of the revising 
committee shall he submitted to the 
District ^lagislrate “whose orders there¬ 
on shall be final.” It is agreed to by 
counsel on either side representing the 
parties before us that no question arises 
in this reference of tho exercise within 
their authority of powers by the revising, 
committee or by tlie District Magistrate. 
In the presence of S. 19 (2) (a), S. 10 (2) 
(b) can have no application. 

In view of the provisions wo have 
quoted it appears manifest that whether 
or no Muhanimad EUram was qualified 
or was not qualiiied (o he placed on tlic 
roll of electors, his name being there and 
having been jiassed by the revising com¬ 
mittee and the District Magistrate, its 
inclusion cannot now bo challenged, and 
no petition can be based on any allega¬ 
tion that he was unciualifiod. As, there¬ 
fore, we are not at present advised as 
to tho facts, it would make no dilTerence 
whether we return an expression of 
opinion to the Commissionor that Mu¬ 
hammad Ekram was qualified or whether 
we return it in an adverse sense; in 
either case the Commissioner would 
have to reject tho petition in so far as 
it is based only on the allegation tliat 
the name of Muhammad Ekram was im¬ 
properly included in the electoral roll, 
and on the consequential ground that lie 
was not therefore a qualified candidate. 
We have expressed our views above with 
some caution, for we do not find any re¬ 
ference to this aspect of the case in the 
order of the Commissioner. If in view 
of what we have said above he still 
desires an answer to his question and 
desires to say anything to suggest that 
an expression of our opinion on this 
point could be given effect to, it will bo 
open to him to again refer the matter to 
this Court. Let the return of this reply 
to the Commissioner be expedited. 

K.N./R.K. Order acGordingly. 
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A. I. R. 1931 Allahabad 28 (1) 

Sen and Niamatl'llah, JJ. 

Hama Shankar and another —Defen¬ 
dants—Api^ellants. 


9 a 

Janki Prasad —Plaintiff—Respondent. 

Second Appeal No. 2277 of 1927, Deci¬ 
ded on ICtli May 1930, from decree of 
Dist. Judf'e, Bulandshahr, D/- 7th Sep- 
tember 1927. 

^ P, C., S. 100—Lower appellate Court 
rinding that no proper case was made out 
for exercising discretion to extend time 
under S. 5, Lim, Act—There is no point of 
involved under S. 100—Lim. Act, S. 5. 

>>heve a Court below upon consideration of 
tlie facts liefovc it and the surrounding circum* 
stances comes to the conclusion that no proper 
case has been made out for exercising its discre¬ 
tion for e.xtonding the period of limitation under 
S. 5, Lim* .Vet, and dii^inisses the appeal upon 
tliat ground, there docs not appear to be any 
point of law involved in the case under S. 100 
-Civil P.C. [P23C1] 

Panna Lal-^iov Appellants. 

O. Agarwala — for Respondent. 

Sen, J. —The facts of the case which 
have given rise to this appeal are sot 
forth in the judgment of the lower appel¬ 
late Court and need not be recapitulated. 
A decree for profits was passed against 
the appellant by the revenue Court on 
30th October 1926. An appeal was filed 
in the Court of the District Judge on 17th 
January 1927. Ex facie the appeal was 
time barred. The lower appellate Court 
dismissed the appeal on the ground of 
limitation. It is contended before us that 
•the lower appellate Court has erred in 
computing the period of limitation having 
regard to the provisions of S. 12, sub- 
•S. ( 2 ). Lim. Act. It is not necessary to 
examine this contention in detail because 


we are clearly of opinion that even upon 
computing the period of limitation most 
favourably to the appellant, the appeal is 
clearly time barred by at least three days. 
It was contended that the appellant was 
misled by the advice of some legal prac¬ 
titioner whose name we do not know, 
Tlie'Court below has evidently disbelieved 
this story. \Yhere a Court below upon 
consideration of the facts before it and 
the surrounding circumstances comes to 
|the conclusion that no proper case has 
been made out for exercising its discre- 
■tion for extending the period of limita¬ 
tion under S. 5, Lim. Act and dismisses 
the appeal upon that ground, there does 
not appear to be any point of law invol¬ 
ved in the case under S. 100, Civil P. C., 

, for interference in second appeal. It has 


not been shown that the lower appellate 
Court either did not exercise its discre¬ 
tion at all, or acted arbitrarily in the 
exercise of its discretion. We are of opi¬ 
nion that this case calls for no interfer¬ 
ence and we accordingly dismiss this ap¬ 
peal with costs including in this Court, 
fees on the higher scale. 
s.n./r.k. Appeal dismissed. 

A. I. R. 1931 Allahabad 28 (2) 
Mukerji and Banerji, JJ. 
{.Kuerani) Mt. DanKuer —Defendant— 
Applicant. 

V. 

Ewaz Singh — Plaintiff — Opposite 
Party. 

Civil Revn. No. 203 of 1929, Decided 
on 24th June 1930, from decree of Dist. 
Judge, Mainpuri, D/- 18th May 1929. 

(a) Agra Tenancy Act (3 of 1926), S. 271 
—Trial before revenue Court—Question of 
title raised—What Court is competent to de¬ 
cide the question explained. 

The competent Court” before whom an issue 
on question of title should go, is the Court 
who would take cognizance of a suit involving 
the title to property and of the -suit, in which 
that question of title may be fairly and ulti¬ 
mately decided. [p 29 C 1] 

(b) Civil P. C., S. 24—Transfer of reve¬ 
nue case in Sub-Judge's Court to another 
Court IS competent. 

When once a revenue case is transferred to a 
aiuusif’s Court and the Munsif is fully seised 
of the ease, it is open to the High Court or the 
District Judge under S. 24, Civil P. C., to trans¬ 
fer the proceedings to any other Court of com¬ 
petent jurisdiction. [P 29 0 2] 

N. P. Asthana and Bai^nath Sakai — 
for Applicant. 

S. N, Seth —for Opposite Party. 
Mukerji, J. —This application in revi¬ 
sion arises under the following circum¬ 
stances: The respondent Thakur Ewaz 
Singh brought a suit for recovery of pro¬ 
fits against the applicant Kuerani Mt. 
Dan Kuer for recovery of Rs. 700 odd 
as profits, being the profits of a half, 
share in a mortgaged property. The res¬ 
pondent’s ease was that he and the de¬ 
fendant had taken a mortgage in equal 
shares from certain persons and the res- 
pendent had not been given his share of 
the.profits, by the Kuerani Mt. Dan Kuer, 
who was in possession. 

In her defence the defendant raised the 
plea that she was the owner of the entire 
moitgage and that the plaintiff was not 
at all interested in the mortgage. The 
question of proprietary title to the pro¬ 
perty involved in the suit for profits 
having thus been raised, the learned 
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Assistant Collector framed an issue and 
sent it through the District Judge to the 
Court of the Munsif at Shikoliabad for 
trial. An application was made by the Ku- 
erani Mt. Dan Kuer to the District Judge 
for transfer of the proceedings, from the 
Court of the Munsif to the Court of the 
Subordinate Judge, on the ground that 
the value of the property involved was 
more than Rs. 10,000 and the value of tlie 
mortgage itself was over Rs. 9,000. It 
appears that the Munsif at Shikohabad is 
invested with pecuniary jurisdiction up to 
Rs. 4,000 only. 

The application was opposed before the 
learned District Judge by 'Thakur Ewaz 
Singh and the learned Judge was of opi¬ 
nion that the valuation of the issue to he 
tried must be the value of the suit for 
profits, namely Rs. 700 odd. In that 
view, the learned Judge dismissed the ap¬ 
plication. The defendant'Kuerani, Mt. 
Dan Kuer, has come before us and it is 
urged tha*t the question of proprietary 
title of large property has to be tried and 
it ought to be tried .by the Subordinate 
Judge. 

We are of opinion that the “competent 
Court” before whom an issue like this 
should go is the Court who would take 
cognizance of a suit involving the title to 
the property and of the suit on which 
that question of title may be fairlv and 
ultimately decided. We are fortified in 
this opinion by the language of S. 271, 
Agra Tenancy Act, being Act 3 of 1926. 
The relevant portion runs as follows; 

“. . . . The revenue Court shall fr.ame an 
issue on the question of proprietary right and 
submit the record to a competent civil Court for 
decision of that issue only.” 

The words “competent civil Court” 
have been intentionally used, so that the 
issue may be tried by a Court which 
would be competent to decide the ques¬ 
tion of proprietary title to the property 
in question. We are further fortified in 
this view by the provision made in the 
same section, namely an appeal would lie 
from,the decision of the Assistant Collec- 
Court which would be competent 
u appeal from the Court which 

shall decide the question of proprietary 
title. This would mean that the pro¬ 
prietary title relates to a property of the 
value of say Rs. 20,000 the Subordinate 
Judge should hear the issue and the ap¬ 
peal from the revenue Court should come 
directly to the High Court. This state 


of the law has great advantage, because 
the question of proprietary title, we take 
it, will be finally decided between tl>o 
parties and no further chance of litigation 
will be left to them. 

We would point out that in the rules 
that were framed by the High Court for 
the guidance of the subordinate Courts, 
the Court directed the District Judge to 
send the case to a “proper subordinate 
civil Court for disposal.” The idea clearly 
was that the Judge would bo in a better 
position to see which Court would have 
jurisdiction to hear the question of pro¬ 
prietary title raised by the issue. 

It was urged by the learned counsel for 
the respondent that the Assistant Collec¬ 
tor having said that the issue should go 
before the Munsif we should virtually be 
setting aside an order of the revenue 
Court if we said that the case should go 
before the Subordinate Judge. We dc 
not think this argument is sound. Wlien 
once the Munsif is fully seised of the case 
it is open to the High Court or tiie Dis-, 
trict Judge, under S. 24, Civil P. C., to 
transfer tlie proceedings to any other, 
Court of competent jurisdiction. 

In the result, we allow the application 
and direct the proceedings pending before 
the learned Munsif at Sliikoliabad be 
transferred to the Court of the Subordi¬ 
nate Judge of Mainpuri. Having regard 
to the fact that the question is a new one 
and much could be said on either side, 
we direct that tlie parties pay their own 
costs in the Court below and in tliis 
Court. 

B.V./r.K. Apiilication allowed. 

A. I. R. 1931 Allahabad 29 

Mukerji and Bennet, .TJ. 

Sada Sheo and others — Plaintiffs- 

Appellants. 

V. 

Mt. Ram Peary and others —Defen¬ 
dants—Respondents 

Letters Patent Appeal No. 185 of 1929, 
Decided on 15th May 1930, from judg¬ 
ment of King, J.. D/- 26th June 1929. 

(a) U. P. Land Revenue Act (3 of 1901), 
S. 233(k)—Certain property put in separate 
patti of particular person—Objection^ not 
raised by cosbarer though party to partition 
suit—Civil suit for possession by hinn of that 
patti claiming that he is entitled to it is 

barred— Civil P. C., S. 11. Expl. 4. 

If any cosharer, who is a party to the parti- 
tion case, has any objection to the entry m the 
khewat of the name of the cosharer or of the 
amount of the share recorded for a cosharer, it , 
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is open to that party to make an objection before 
Ihe partition Court. If such a cosharer does 
not raise the objection before the partition 
Court and subsequently brings a suit in the 
civil Court for possession of the property formed 
as separate patti of a particular person in the 
partition suit, claiming that he is entitled to 
tliP whole of that property, such suit is barred 
1)V S. 283 (k), U. P. Land Revenue Act, and bv 
S. 11. Civil P. C.: 39 All iC.O (F. R.) and 23 AU. 
291 (F. B.), liel. on. 3S -IB. 243 and 39 All. 302, 
viof Foil [P 31 C 1. 2] 

(b) U. P. Land Revenue Act (3 of 1901), 
3. Ill — Entry of widov/ in partition patti 
must be considered to be entry that she 
should have estate of Hindu widow in that 
-patti. 

The entry of a widow in the partition patti 
cannot be considered to bean entry which is 
merely for her consolation. It must be taken 
•that such an entrv is an entry th.at she should 
have the estate ot a Hindu widow in that patti. 

[P 31 C 2] 

Avibika Prasad and Scliat Bahadur 
Lnl — for Appellants. 

S. Majid All and Sri Narain Saliai — 
for Respondents. 

Bennet. J. —This is a Letters Patent 
appeal by the plaintiffs against the judg¬ 
ment of a learned single Judge of this 
Court dismissing the suit of the plaintiffs 
ou the ground that that suit is barred by 
•the provisions of S. 233, (k), Land 
Revenue Act. The facts are that the 
•plaintiffs sued for possession of seven- 
eighths of certain zamindari property in 
the possession of Mt. Gurdei, defendant 
2 claiming that plaintiffs and defendant 
3, Ram Naik, are entitled to the 
whole of this property. The property 
in suit belonged to one Hamath, 
^vho ^Yas of the family of the plain¬ 
tiffs, and it has been found as a fact hy 
•the lower appellate Court that on the 
death of Hamath his son Maharaj Kishor 
was a leper to such an extent that he 
was disqualified from inheriting the pro- 
perty of his father. Maharaj Kishor 
nevertheless was entered for the pro¬ 
perty after the death of his father and 
died very shortly afterwards, and left a 
widow, Mt. Ram Peary, defendant 1. The 
death of Hamath took place within six 
or seven years of the suit, and there¬ 
fore there is no question of adverse pos¬ 
session. The suit has been brought on 
account of a deed of gift executed by 
Mt. Ram Peary in favour of her daughter 
Mt. Gurdei of the property in question. 

The allegation that the suit was 
barred by S. 233 (k) does not find a place 
in the written statement or in the grounds 
of appeal by the defendants to the lower 


appellate Court, but the lower appellate 
Court mentions that the point was raised 
in argument. The point was taken in 
the grounds of second appeal. When 
the matter came before the learned single 
Judge of this Court, the facts which 
would give rise to this plea were not 
contested, and in fact it is shown to us 
that in the statement of the plaintiff it 
is admitted that the plaintiffs were par¬ 
ties as cosharers to a partition in which 
partition a separate patti was formed 
for Mt. Eam Peary of the property in 
question. Argument was advanced in 
the Letters Patent appeal to the effect 
that the materials before the learned 
single Judge of this Court were not suffi¬ 
cient to establish the facts under which 
a bar under S. 233 (k), Land Revenue Act 
could be established; but there is no al¬ 
legation in the grounds of appeal of this 
Letters Patent appeal to that effect, nor 
was there any argument on that point 
taken before the learned single Judge. 
Accordingly we consider that this point 
cannot be raised now and that the sole 
point w'hich is open to argument in this 
Letters Patent appeal is purely a point 
of law whether the suit is barred by the 
provisions of S. 233 (k), Land Revenue 
Act. 


been referred to the learned single Judge 
and in argument. The first of these rul¬ 
ings is a Full Bench ruling reported in 
Mohammad Saddiq v. Lauti Ram (1), 
In that ruling a Bench of five . Judges 
held that where a question of title could 
have been raised in a partition proceed¬ 
ing in the revenue Court, and was not 
raised, then S. 241 (f), N. W. P. Revenue 
Act of 1873, bars a suit raising the ques¬ 
tion later in the civil Court. 

In Kalka Prasad v. Manmohan Lai (2) 
and Shambhu Singh v. Daljit Singh (3). 
In both these rulings it was held that 
there was no bar under S. 233 (k) to a 
suit in the civil Court in somewhat simi¬ 
lar circumstances. Later there was an¬ 
other Pull Bench decision in Bijai Misri 
V. Kali Parsad Misr (4) in which refer¬ 
ence is made to both these Pull Benoli de¬ 
cisions reported in Shambhu Singh v. Dal- 
jit Singh (3), and Kalka Prasad v, il/an- 
mohan Lai (2) .^ ^ the latest Full Bench 

291={1961)^W. N. 86 

(2) [19*16] ^ AIL 30-2=38 I. C. 86 (P. B ). 

(3) [1916] 38 All. 243=33 I. C. 19 (P. B L 

(4) [1917] 39 All. 469=41 I. C, 912 (P. B.). 



Misj' (4) it is laid down that S. 233 (k) 
does bar a civil suit in which persons 
who had been parties to the partition 
suit sued in the civil Court to recover 
possession of shares other than had been 
entered in the partition application. We 
consider that this Full Bench ruling of 
Bijai Misri v. Kali Prasad Misr (4) is a 
ruling which should guide us in the pre¬ 
sent case. We consider that the princi¬ 
ples which should guide a Court in cases 
similar to the present are derived partly 
from res judicata under S. 11, Civil P. C., 
and partly from S. 233 (k), Land Revenue 
Act. We consider that these are not too 
isolated principles but that the effect of 
these two rules of law is to lay down one 
and the same principle. Under S. 107, 
Land Revenue Act, an application for 
partition is accompanied by a certified 
copy of the khewat showing the shares 
recorded for the cosharers in the mahal. 
If any cosharer, who is a party to the 
partition case, has any objection to the 
entry in the khewat of the name of a 
cosharer or of the amount of the share 
recorded for a cosharer, it is open to 
that party to make an objection before 
the partition Court. Such an objection 
is made under S. Ill, Land Revenue Act, 
and on such an objection being made the 
revenue Court may either decide the ques¬ 
tion of proprietary title itself or refer a 
party to the civil Court or decline to 
grant the application until the question 
has been determined by a competent 
Court. If the revenue Court decides the 
question of title itself, S. 112 provides 
for an appeal to the civil Court. 

It is clear therefore that at this stage 
in a partition proceeding it is the inten¬ 
tion of the legislature that the parties to 
that partition proceeding should have an 
opportunity to raise any question of title 
Jto a share or to the amount of a share in 
the khewat in question. Now under 
8, 11, Civil P. C., where it is open to the 
parties to a suit to raise such a question 
and they neglected to raise that question, 
they are then debarred by Expln. 4 from 
raising the question in a subsequent suit. 
The parties therefore must take advan¬ 
tage of the opportunity which is afforded 
to them of having questions of title de¬ 
cided in the partition suit. 

The learned counsel for the appellant 
urged upon us that the particular patti 
lor which the name of Mt. Ram Piary 
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was entered was merely a case of entry 
of Mt. Ram Peary for her consolation. 
Now the only case recogni 2 ed by the law 
of entries for consolation is in mutation 
cases in a khewat where a widow is occa¬ 
sionally entered for her consolation and 
not with the intention that slio should 
hold the property for which she is en¬ 
tered as a Hindu widow’s estate. But 
in a mutation case the revenue officer 
making the entry does so in an adminis¬ 
trative capacity and he is not entitled to 
decide a question of title. In a partition 
proceeding the revenue Court is entitled 
either to decide a question of title or to 
refer the parties for decision of that 
question to the civil Court. The two 
cases therefore differ very greatly, and 
we do not con.sider that there is any, 
validity in tlie plea juit forward that the! 
entry of Mt. Ram Peary in the partition- 
patti was an entry whicii was merely for 
her consolation. Wo consider that it; 
must be taken that such an entry was 
an entry that she should have the estate' 
of a Hindu widow in that ])atti. We 
consider that the decision of the learned 
single Judge of this Court was correct and 
that S. 233 (k), Land Revenue Act and 
S. 11, Civil P. C., do bar the ])rosent suit 
by the plaintiffs. Accordingly we dis¬ 
miss this Letters Patent appeal with 
costs. 

P.N./r.K. Ajypeal dismissed. 
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Dalal, J. 

Gobardhan Das — Judgment-debtor — 
Ai^pellant. 

v. 

Dau Dayal —Decree-holder — Respon¬ 
dent. 

Execution Second Appeal No. 1975 of 
1928, Decided on 20th December 1929, 
from decree of Dist. Judge, Bareilly, 
D/- 17th November 1928. 

sj? Civil P. C. (1908), S. 48—Decree passed 
on 10th February 1915—On 21st March 
1923 decree-holder unsuccessfully applying 
for arrest of judgment-debtor—Judgment- 
debtor promising by agreement to pay by 
instalments by 15th January 1928 but not 
paying—Decree-holder applying for execu¬ 
tion on 16th January 1928 — His application 
is not in continuation of previous one— 
There was ho “subsequent order” — But 
decree-holder's application held within time 
for judgment-debtor's action amounted to 
fraud—Limitation Act (1908), Art. 175. 

A decree was passed on 10th February 1915. 
Decree-holder applied for execution on 21st 
March 1923 for the arrest of the judgment- 
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ruling of Bijai Misri v. Kali Prasad 
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debtor but there was no arrest. On -lOth August 
1923, the parties applied to the execution Court 
to register an agreement between them that the 
judgment-debtor would pay the decretal amount 
by instalments up to 15th January 19*28. The 
judgment-debtor however failed to pay by that 
date. The decree-holder again applied for exe¬ 
cution on 10th January 1928, i.e. beyond 12 
years from the decree. 

Ht'hh that the application of ICth January 
1928 was not in continuation of the application 
of 21st March 1923: 18 Al/. 9, Foll.\ 32 I.C. 
1005, Cons. -. [P 32 C 1] 

Held farther-, that there was no subsequent 
order of the Court; for a subsequent order for 
payment by i)istalments can be passed by the 
Court which gave the decree within si-X months 
of the decree under Art.’175 and not after: 40 
All. 198 and 48 Mad. 840, Foil.-, A.I.R. 1925 
Bom. 503, not A^pr. [P 32 C 2] 

Held rt’so; that the action of the judgment- 
debtor amounted to fraud and lienee the appli¬ 
cation was not barred. 

Any action of the judgment-debtor which puts 
off the decree-holder from executing his decree 
at once should be taken as fraud if the result 
thereof is to bar the execution of the decree 
under the 12 rears’ rule: A.I.R. 1922 All. 145, 
Be/. [P 33 C 1] 

G, S. Pdthak —for Appellant. 

5. IJ. Johari —for Respondent. 

Judgment. —A revenue Court decree 
was passed on 10th February 1915. The 
decree-holder applied for execution ad¬ 
mittedly within time by reason of his 
previous apjjlication of 21st March 1923 
for the arrest of the judgment-debtor in 
execution of the decree. There was no 
arrest. On 29th August 1923, tlie parties 
applied to the execution Court to register 
an agreement between them that the 
judgment-debtor would pay the decretal 
amount by certain instalments payable 
on certain dates. For the purposes of 
the present case the only date worth 
noting is that of loth January 1928 
when the judgment-debtor agreed to pay 
the balance. The balance not having 
been paid on that date the decree-holder 
applied on 16tli January 1928 for re¬ 
covery of the balance by attachment of 
property. On that date the application 
was beyond 12 years from the date of the 
decree and came within the bar of S. 48, 
Civil P. C., from the date of the decree 
sought to be executed unless that bar was 
escaped by the date of a subsequent order 
of the Court or by reason of any fraud of 
the judgment-debtor. The learned Judge 
of the lower appellate Court held that 
the application of 16th January 1928 
was one in continuation of the appli¬ 
cation of 21st March 1923 and that there¬ 
fore the bar under S. 48 did nob arise. 
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This view is in conflict with a definite! 
ruling of this Court reported in "Sar 
Sartip V. Bahjohind (l). 

It is a single Judge decision. There is 
however no ruling of this Court to the* 
contrary, nor is any ruling in conflict of 
any other Court produced. The learned 
counsel for the respondent quoted Sant 
Lai V. Sri Neivas (2). The general prin¬ 
ciples were laid down there that the- 
question whether an application for exe¬ 
cution of a decree is a new application 
or a revival or continuation of an old one- 
is a simple question of fact and it is also 
a question of substance and not of form. 
Though a question of fact, when the deci¬ 
sion of the lower Court is in conflict with- 
the decision of this Court such a decision 
of fact cannot be accepted. As to the 
matter of substance, the dii^rence is nob 
only in form but also in substance because 
what the decree-liolder desired in 1923 
was arrest, while at present he desires 
the execution by attachment. Secondly,, 
in the previous application, reference was 
made to the original decree of 1915, 
while in the present application reliance, 
is placed on a subsequent agreement bet¬ 
ween the parties of 29th August 1923. 

Coming now to the provisions of S. 48, 
Civil P. C., the bar is not saved by the 
provisions of Cl. (l) (b) because there was 
no subsequent order of the Court. A.' 
subsequent order can be passed only with¬ 
in six months of the passing of the decree 
under Art. 175, Lim. Act. It seems to 
me that the words “subsequent order” 
refer to the particular order permitted to- 
be passed for instalment under O. 20,. 
R. 11 (2). A Bench of two Judges have 
held accordingly in the case of Jurawaii 
V. Mahabir (3). This ruling has been 
specifically dissented from by the Bombay 
High Court in the case of Apte v. 
Tirmal (4). With all respect the Bench 
of that Court appears to have over¬ 
looked the provisions of the Lim. Act, 
Art. 175. A subsequent order for pay« 
ment by instalments can be passed by the 
Court which gave the decree within six 
month and not after. If the legislature 
had desired that the Court may be per¬ 
mitted to pass a subsequent order in 
modification of its decree at any time* 
whatever to make the money decreed pay- 

(1) [1895] 18 All. 9—(1895) A.W.N. 1S3. 

(2) [1916] 32 I.C. 1005. 

(3) [1918] 40 All. 198=44 I.C. 24. 

(4) A.I.R. 1925 Bom. 503=88 I.C. 949=40 
Bom. 695. 
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able by instalments, no such limitation 
as is provided in Art. 175 would have 
been laid down. The view of this Court 
appears to have been accepted by the 
Madras High Court in Shuja-iil-Mnlk 
Bahadur v. Umir-uUUmra Bahadur (5^ 

In my opinion however this oonsidera- 
tion does not exhaust the matter in issue. 
The learned .Judge of the lower appellate 
Court has rightly referred to the ruling 
of this Court in Lalta Prasad v. Suraj 
Kumar (6). The circumstances of the 
present case are such that, in my opinion, 
the decree-holder is entitled to a conces¬ 
sion of the period of limitation on the 
ground of fraud. As pointed out by 
Walsh, J., in the ruling just quoted the 
word “fraud” in S. 48, Cl. 2 (a), should 
not be interpreted in a narrow sense. 
Any action of the judgment-del)tor which 
puts off the decree-holder from executing 
his decree at once sliould be taken as 
fraud if the result thereof is to bar the 
execution of the decree under the 12 year's 
rule. In the present case the judgment- 
debtor made a certain promise in August 
1923 which led the decree-holder to hold 
his hand and not to execute his decree 
until after 15th January 1928. By mak¬ 
ing such an agreement he derived an 
advantage and when he is not prepared 
to fulfil the agreement his conduct 
amounted to fraud. For this reason I 
hold that the application for execution 
dated 16th January 1928 was within 
limitation. It may bo noted that the 
decree-holder has taken prompt steps and 
come to Court the very day after the 
failure of the judgment-debtor’s promise. 
For this reason I dismiss this appeal but 
make no order as to costs. 

_P.N./r.K. Appeal dismissed. 

(5) A.I.R. 1926 Mad. 20=91 i.G. 597=48 Mad. 

646. 

(6) A.I.R. 1922 All. 145=65 I.C. 877=44 All. 

319. 
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Mukerji and Boys. JJ, 

Bahu Bam —Plaintiff — Appellant. 

V. 

Bam Narain and others — Defendants 
—Respondents. 

Second Appeal No! 771 of 1928, Deci¬ 
ded on _ 9th May 1930. 

and Revenue Courts* 

vVhere the Court is of opinion that the suit 
Is not congnizable by the civil Court, the proper 
ord^r to make is to return the plaint to the 
plaiutifl for presentation ,to the proper Court 
and not to dismiss his suit. [P 33 C 2, P '34 0 ij 
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(b) Agra Tenancy Act (1901), S. 95—Land¬ 
lord asserting that tenancy came to end on 
death of tenant and lapsed to him as there 
was no successor — He cannot ask for decla¬ 
ration under S. 95. 

It is necessary for the application of S. 95 
that the tenancy should be in continuance. 
Where therefore the landlord assorts that the 
tenancy has come to an end on the death of 
the tenant and there being no successor, it 
lapsed to him, it is not open to him to ask for a 
declaration under S. 95 ; A.I.R. 1922 All. 372. 

[P 34 C 1] 

(c) Agra Tenancy Act (1926), S, 273 — Ap¬ 
plicability. 

After the Act of 1926 cinie into force, S. 273 
should be applied and not S. 202 of the old 
.\ct as it is a rule of procedure alone. [P :^4 C 2] 

N. P. Aslhana —for Appellant. 

B. C. Ghatak and A. J/. Gupta — for 
Respondents. 

Mukerji, J. — This appeal raises the 
vexed question of jurisdiction, viz., whe¬ 
ther the civil Court or the revenue Court 
should take cognizance of this case. The 
plaintiff, who is the zamindar of the 
entire village, brought the suit out of 
which this appeal has arisen in the Court 
of the Munsif of Etawah on the allega¬ 
tions tliat one Ram Din Brahman was 
the occupancy tenant of certain lands 
specified in tlie i)laint, that he died with¬ 
out any issue and without having made 
any adoption, that defendants 2 and 3 
set up defendant 1, son of defendant 2, 
falsely as the adopted son of Ram Din 
with the idea that the occupancy holding 
should go to those defendants and that 
as a matter of fact there was no such 
adoption. The plaintiff accordingly asked 
for a declaration that Ram Din died with¬ 
out having made an adoption and that 
the alleged adoption was a mere fiction. 

The defence was several and among 
these, one was that the suit was not 
cognizable by the civil Court, as defen¬ 
dant 1 was a tenant of the plaintiff. The 
first Court dismissed the suit on the 
merits holding however that the suit was 
cognizable by the civil Court. The plain¬ 
tiff went in appeal, but the respondents 
contended in the appellate Court that the 
Munsif was wrong in taking cognizanco 
of the suit. This argument found favour 
with the learned appellate Judge, and he 
by his decree dismissed the suit holding 
that it was not cognizable by the civil 
Court. We mights point out here that if 
the learned Subordinate Judge Was of 
opinion that the Suit was not cognizable 
by the civil Court, the proper order to 
make was to return the plaint to the 
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jplaintiff for presentation to the proper 
'Court and not to dismiss his suit. 

The plaintiff has come in second appeal 
and his contention is that the learned 
Judge of the lower appellate Court was 
wrong in holding that the suit was not 
cognizable by the civil Court. The 
learned Subordinate Judge has cited the 
case of Jur/aana/Zt v. Balivaiit Siiujk (1) 
and S. 122, Act 3 of 1926, as authorities 
for his opinion. When the suit was filed 
Act 3 of 1926 had not yet been placed 
on the statute book and it cannot there- 
fore be said that the plaintiff was bound 
to follow the procedure laid down in 
S. 122 of that Act. Whether the suit 
was cognizable by the civil Court or not 
must be judged by the provisions of the 
N. W. P. Tenancy Act of 1901. 

As regards the case quoted, it has no 
application whatsoever. In that case 
the plaintiff admitted that the defen¬ 
dant was his tenant, but all that he 
disputed was the class of tenancy. His 
contention was that the defendant 
was only a non-occupancy tenant and 
not an occupancy tenant as the defen¬ 
dant claimed to be. That case there¬ 
fore does not govern the present case. 

Coming to the provisions of the Act of 
1901 we find that there is only one sec¬ 
tion which deals with a declaration as to 
the nature of tenancy and it is S. 95. It 
begins by saying, “ At any time dur¬ 
ing the continuance of a tenancy,” and 
goes on to provide that under those cir¬ 
cumstances a landholder or a tenant may 
sue for obtaining certain declarations. 
The first thing that is required for the 
application of the section is that the ten¬ 
ancy should be in continuance. In this 
case the landholder asserts that the ten¬ 
ancy has come to an end on the death of 
Pam Din, and there being no successor, 
it has lapsed to him, the sole zamindar. 
In the circumstances it was not open to 
the landholder to go to the revenue 
Court and to ask for a declaration under 
Is. 95 of tlie Act. There being no other 
provisien, under which the plaintiff could 
go to the revenue Court, he was obliged 
to come to the civil Court, the only other 
Court available. We hold therefore that 
the jplaint . was cognizable by the civil 
Court; 

There is one point and it is this. The 
<lefendant pleaded that he was a tenant 

(1) A. I.,R, 1922 All. 372 = 68 I. C. 247 = 44 
All. 602. ■. 


of the plaintiff. The sole question that 
was raised by the suit whether the de¬ 
fendant by virtue of his alleged adoption 
became or not a tenant of the plaintiff 
in place of Earn Din. S. 202| Tenancy 
Act^ of 1901 and S. 273 of .the Act of 
1926 provide the procedure as to such 
cases. They both lay down that where 
a suit is instituted in a civil Court in 
respect of agricultural holding and that 
the defendant pleads that he is a tenant 
of the plaintiff, the prescribed rules 
are to be followed. Under S. 202 the 
procedure is that the civil Court would 
direct the defendant to institute in the 
revenue Court a suit within three months 
of the order to obtain a declaration as to 
his (defendant’s) status as a tenant. 
S. 273 of the Act of 1926 directs that 
the Court shall frame an issue on the 
question of tenancy and shall remit that 
issue to the revenue Court for determina¬ 
tion. The learned Munsif had the case 
jjefore him before the Act of 1926 came 
into operation and should have followed, 
the provisions of S. 202 when he came to ' 
frame issues. Now that we have to di-f 
rect him to follow the proper procedure, 
and we have to follow the provisions of 
S. 273 of the Act of 1926, because it is 
a rule of procedure alone. It has been 
held in this Court on numerous occasions 
that after the Act of 1926 came into 
force, S. 273 should be applied and not 
S. 202 of the old Act. 

Following this procedure therefore 
we set aside the decree of the Court be¬ 
low and also the decree of the Court of 
first instance and remand the suit to the 
Court of the Munsif. We direct him to 
follow the procedure laid down in S. 273 
of Act 3 of 1926, to frame an issue as to 
the tenancy of the defendant and to send 
it to the revenue Court for determina¬ 
tion. In subsequent proceedings he will 
follow the rule laid down in the same 
section. Costs here and hitherto will 
abide the result. 

s.n./b.k. Suit remanded. 
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Bennet, J. 

Tahal Saithiuar —Applicant. 

v. 

iZmperor—Opposite Party. 

Criminal Revn. No. 273 of 1930 De¬ 
cided on 1st July 1930, from order of 

Gorakhpur, 

D/- 12th April 1930. 
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Criminal 'P. C., S, 162, Proviso 1—Cross* 
oxamination of witness is not necessary for 
granting copy of his statement recorded 
tinder S. 161. 

There is nothing in the proviso to indicate 
that there should be any cross-examination 
previous to granting the copy. There is no 
justification for imposing on the defence the 
condition that before a copy of the statement 
of a witness recorded under S. IGl is applied for, 
the cross-examination of that witness i)v the 
defence must lay the foundation for the sugges¬ 
tion that the evidence given by the witness in 
Court is coutradicted by his statement made to 
the police. It would be manifestly impossible 
for a defence counsel to establish some kind of 
contradiction in regard to a statement of the 
nature of which he is not aware, and to impose 
such a condition would be to hinder him in 
performing a duty to his client for which provi¬ 
sion has been made in S. 162. [P 35 C 2] 

Kiimuda Prasad —foi* Applicant. 

AT. Waliullah —for the Crown. 

Judgment. —This is an application 
on behalf of Tahal Saithwar in criminal 
revision dealing with a point of proce¬ 
dure. Tahal is being tried under Ss. 148 
and 325, I. P. C., in the Court of a Magis¬ 
trate of Gorakhpur District. After the 
witnesses for the prosecution had been 
esamined and before cross-examination 
began, the counsel for the defence made 
an application under S. 162, Criminal 
|P. C., for copies of the statements of 
ithose prosecution witnesses recorded 
under S. 161, Criminal P. C., by the in¬ 
vestigating police officer. The Magistrate 
and the Additional Sessions Judge have 
both held that the accused is not entitled 
'to receive these copies, because they con¬ 
sider that that right would only arise in 
case the defence is able to show by cross- 
examination that there is some suggestion 
of contradiction by the witness of what 
he stated in the police inquiry. I find 
that this idea is supported by Madari 
Sikdar v. Emperor (l) (at p. 311 of 54 
■Gal.) where it is stated : 

“ But the cro38-examiaation must lay the 
fonndation for the suggestion that the evidence 
given hy the witness in Court is contradicted by 
his statement recorded under S. 161, Criminal 
P. C., and it is only then that the accused is 
entitled to ask the Judge to refer to the writing 
SJ-’a-nt him copies. S. 162 does not impose 
the duty upon the Judge of granting copies of 
the statement recorded under S. 161, before the 
-cross-examination has been opened.” 

I cannot find anything in S. 162, 
^iminal P. C., to support this view, and 
^tpe first proviso which deals with the sud- 
ject appears to me to be clearly contrary 
* io tb e view laid down by the Calcutta 

11) A. I. R. m7 Cal. S14 =^1021. C. 520 =28 
Or. L. J. 582=54 Cal. 307. 


High Court. This provi'O Kta< ^ that 
the request should be made at the stage 
when the witness for the p^osocution has 
been called. I understand ulus to mean 
before the cross-examination t»f this wit¬ 
ness. The purpose for which the state-; 
ment sliall be used is furllier laid downi 
in the proviso with the condition that thei 
statement must be duly proved. Rut| 
there is nothing in this ]iortion of the 
proviso to indic.ite that there should be 
any cross-examination previous to grant-, 
ing the copy. Further I am unable to 
understand what kind of procedure is 
suggested by the ruling of the Calcutta, 
High Court. It would, in my opinion,' 
be manifestly impossible for a defence 
counsel to establish some kind of contra¬ 
diction in regard to a statement of the 
nature of wliich he was not aware. I 
consider that to impose a condition such 
as is suggested bv the Calcutta High 
Court on a defence counsel would be to 
hinder him in performing a duty to his 
client for which provision has been made 
in S, 162, Criminal P. C. Accordingly I 
allow this application in revision and I 
direct that the Magistrate sliould furnish 
copies of the statements of witnesses 
called for the prosecution to the defence 
unless he finds any parts of those state¬ 
ments which should be excluded under 
proviso 2, S. 162, in which case he may 
exclude that part. When these copies have 
been furnished then the stay order will 
come to an end and the trial will proceed. 

K.N./n.K. Order accordingly. 
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Full Bench 

Me.\rs, C. J., Boys and Young, JJ. 

Ram Kinkar Rai and another —Plain¬ 
tiffs—Appellants. 

V. 

Tufani Ahir and others —Defendants — 
Resijondents. 

Second Appeal No. 1157 of 1928, 
connected with S. A. No. 1158 of 1928, 
Decided on 27th June 1930, from deci¬ 
sion of Sub-Judge, Ghazipur, D/- 29th 
May 1928. 

Practice— New plea — Appeal — Civil 
P. C., O. 41, R. 2. 

A point not taken in the Court below, whe¬ 
ther the omission was by the appellant in that 
Court or whether the respondent failed to sup¬ 
port his decree by taking the point, will not be 
permitted to be raised, except posslbl. : f.i) where 
the point mav bo described as involving a ques¬ 
tion of public policy, e. g., involving jimsdie- 
tioD, or involving the principle of res jndicata^ 
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or where the decisiou of the point would pre¬ 
vent future litigation. In the above instances 
the point will be allowed to be argued only 
if it can be decided upon the materials before 
the Court and does not involve the taking of 
further evidence, of the sending of the case, 
or anv issue, back to the lower Court, or a 
decision of a question of fact; (b) where the 
plaint discloses no cause of action or tho 
written statement no ground of defence, it 
is not a ground for permitting a new i)oint 
to be argued, merely that it was omitted by 
oversight in the Court below, or that the mate¬ 
rials are all on the record and that tho answer 
to the point is plain: {Case law considered). 

Now points, when they lie outside the area of 
the special classes mcutioiicd above, c.aiinot be 
permitted to be raised for the first lime in 
second appeal; *4, I. R. 1917 P. C, 2-h Ref. 

[P 38 C 1, 2] 

3/. L. Ayarn-ala —for Appellants. 

S. C. Goyel and S.B.L. Qaur —for Res¬ 
pondents. 

Opinion. —This is a Full Bench ap¬ 
pointed to consider the question whether, 
to use the language of Young, J.: 

“ a point of law which has never been taken in 
either the trial Court or the lower appellate 
Court can bo raised in second appeal.” 

The plaintiffs sued eight defendants in 
ejectment and for damages. The defence 
of the first group of defendants was that 
they were tenants, holding by virtue of 
an agreenient with defendant 3, a widow 
by name Mt. Batasi, her husband being 
by name Baldeo. The second group of 
defendants were cosharers, who did not 
join in the action. In tho year 1926 the 
defendants had been actually ejected 
from the land in dispute but they subse¬ 
quently regained possession; and the prin¬ 
cipal point that was discussed before the 
Munsif and the lower appellate Court 
was, whether the defendants were tres¬ 
passers, a matter which involved the right 
of Mt. Batasi to grant a lease to defen¬ 
dant 1. The Munsif on the issue of joint¬ 
ness or separation held that Baldeo the 
husband of Mt. Batasi, died as a member 
of the joint Hindu family, and therefore 
decreed the suit. On appeal Mr. Krishna 
Das held that Baldeo was separate from 
the plaintiffs. He therefore dismissed 
the suit holding that Mt. Batasi had 
power to grant tlie lease. Counsel for 
the plaintiff omitted to raise in their 
pleadings the legal position which , later 
in this Court they sought to raise, viz., 
that even if P.rldeo was separate from the 
plaintiffs Mt. Batasi could not thereby 
grant, a lease to defendant 1, and that 
in the further alternative, the suit of the 


plaintiffs ought to have been decreed in 
part. Nor were these alternatives dis¬ 
cussed in the lower appellate Court. 
When these points were sought to be¬ 
taken before Young, J., he declined to re¬ 
ceive them upon the ground that no appel¬ 
lant should be allowed to raise points not 
taken by him in the lower Courts. He 
noticed, however, that this matter fre¬ 
quently arose, and was of opinion that 
the matter should be authoritatively set¬ 
tled. Dr. Agarwala, who appeared on be¬ 
half of the plaintiffs, called our attention 
to a number of cases which can be conve¬ 
niently grouped under five heads: cases 
in which the doctrine of res judicata has 
been allowed to be invoked; cases of 
limitation; cases in which on a study of 
the pleadings no cause of action has been 
put forward by the plaintiffs or defenca- 
shown by the written statement; juris¬ 
diction; and points which the Courts 
have allowed to be taken upon the speci¬ 
fic ground that all the material being be¬ 
fore the Court, a decision would result in 
the saving of further litigation. On the 
question of res judicata he referred us to 
Md. Isviail v. Chhatter Singh (1), which 
is an authority for the proposition that 
the plea of res judicata, though not 
brought forward either before the Munsif 
or the lower appellate Court, can be- 
brought forward for the first time in se¬ 
cond appeal, and must be entertained by 
the Bench who have two courses open to 
them, either to decide the question on 
the record as it stands, or after a remand 
upon findings of fact. Decisions to the- 
same effect are to be found in Tek 
Narain Hai v. Dhondh Bahadur (2). 
Chhadami Lai v. Shijama Charan (3) and 
Bibi Wasilaii v. Mir Syed Hussain (4). 

On the question of limitation we were- 
referred to Bechi v. Ahsanullah (5), in 
which a Full Bench of this Court deci¬ 
ded that a question of limitation, when 
it arises upon the facts before a Court, 
must be heard and determined whether 
or not it is directly raised in the plead¬ 
ings or in the grounds of appeal. In 
Ranga Charya v. Guru Reoti Raman 
Acha nja (6) t he Court held that where th&-- 

' I2’) 

.,/.3) C19X4] 22-I. C. 12. 

(U A. I. R. 1029 Pat. 173=117 I. C. 1G7=8- 
Pftt* 107* 


461=(1893) a. W. N. 

11? .B.). } 

(G) A. I. R. 1928 AU.,689=iu J. C. 734. 
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facts necessary to support a plea of limi¬ 
tation are either admitted or are apparent 
on the face of the record, the High Court 
will not be justified in refusing to enter¬ 
tain the plea even if raised for the first 
time in second appeal. 

The third case is that of Lai v. 

Deojit (7), in which it was held that a 
plea of limitation can be raised at any 
moment prior to the decision of the ap¬ 
peal. On the question as to the duty of the 
Oourt when the plaint discloses no cause 
of action, we were referred to Secy, of 
State for India in Council v. Sukhdeo (S). 
In that case it came to the notice of the 
Court that the plaint in the suit disclosed 
no cause of action against the defendant. 
The Court examined the plaint, upheld 
-that contention and thereupon decided 
that that plea must prevail though taken 
before the second appeal Bench for the 
'first time. 

To the same effect is Shendayal v. 
Jagernath (9). Dr. Agarwala also re¬ 
ferred us to the Privy Council case of 
Kamlaput Moti Lai v. Union Sugar Milh 
Co, (10). In that case it was pointed 
•out to thoir Lordships of the Privy Coun¬ 
cil that a scheme, which it was essential 
should have been laid before the share¬ 
holders for their approval, had by omis¬ 
sion not been so laid before them. It 
was “ tentatively suggested ” in the High 
•Court that a decision by the shareholders 
■should precede sanction by the Court; 
but the point was not pressed. When 
however the omission was brought to 
“tho notice of their Lordships of the 
Privy Council they at once gave effect to 
it. This is an example of a point taken 
which involved the jurisdiction of the 
High Court. 

On the fifth head, viz., the desirability 
•of allowing a .fresh point to be taken 
which if decided will prevent further 
litigation we were referred by Dr. Agar¬ 
wala to Skinner v. Nihal Singh (ll) at 
■p. 226; Chhote Lai v. Ghandrabhan (12). 

Three other cases lying outside these 
groups to which our attention was drawn 
^ y cou nsel for the plaintiffs are: B_rij Led 

(TTa. I. R. 1927 A”11. 589=i02 I.C. 1=49 All. 
809. 

(8) [1899] 21 All. 341=(1899) A. W. N. 151 
(F.B.). 

(9) [1919] 8 A. L. J. 922. 

(10) A. I. R. 1929 P. 0. 256=119 I. C. 631. 

(11) [1913] 36 All. 211=40 I. A. 105=19 I. C. 

^ ^ 2C7(P.C.). 

«(12) A. I. R. 1923 All. 176=80 I. C. 1041=45 
All. 69. 


Singh v. Bhaicani Singh (13), where at 
p. 8‘2C, a claim was allowed to be amend¬ 
ed which enabled the plaintiffs-appellants 
to redeem both mortgages and therel^y to 
save the expenses of a fresh suit. It is 
to be noticed that the Court held tliat 
that was not an unreasonable application 
and it was not objected to by the advo- 
cate for the respondents. Dr. Agarwala 
concluded his argument by very proj^erlj'^ 
presenting to us two cases which were 
contrary to the contention that ho was 
urging : Kanhia v. MaJiin Lai (14) and 
Jialhnran Singh v. Dulari Jiai (15). 

In the latter case the Court said : 

“Wc have repeatedly Ptalod in this L'ourt 
that lower appellate Courts and this Court, sil¬ 
ting either in Letters Patent or in second ap¬ 
peal ought not to entertain points which 
should have heon alleged in the pleadings and 
made the subject of an issue and of arguniout 
and of decision l\v the trial Court and also 
stand ill the grounds of appeal clearly and 
directly. The irial .ludge does not have uu 
opportunity of giving a decision upon a 
point sncii as this and it is not fair to 
a lower Court to upset an appeil on a ground 
never submitted to it. ” 


In answer to those autliorities 
Mr. (iour referred us to many cases of 
which these are the principal; they are 
in addition to the Ust two cases cited by 
Dr. .\garwala: Partap v. Ham Seuak 
(I6), Jai Ham Das v. Hojnarain (17), 
Sadho Kanda v. Ml. Jhinka Kuer, 
A. I. n. 1929 .-Uf. 456; Iqbal Haidar 
Khan v. Mt. Wani Fatima Bibi (18), 
Subramanian Paitar v. Kishakkara 
Uthamanlhil Haman, A. I. H. 1922 Mad, 
519; Girish Chandra Choudhury v. Gopal 
Chandra Poddar, A. I. H. 1925 Cal. 1184 
and Balkaran Singh v. Dulari Dai (15). 

Further, he contended that, before tlie 
points wliich Dr. Agarwala sought to 
raise in the second appeal could be de¬ 
cided, it would be necessary to send down 
issues inasmuch as the defendants’ case 
would be that Mt. Batasi was in ex¬ 
clusive possession of the pro’ierty which 
was the subject of the lease, and that 
that was a matter which could only be 
decided by evidence as to whether 
there was a i^rivate arrangement by 
T13)“ [THo]l2^lT6yi=7~ArLTTr821=7 LC. 


115. 

(14) [1888] lOA'.l. 49.5=(1888) A. 

(15) A. I. R. 1927 • il. 231=97 


W. N. ISl. 

I. C. 292=49 


All. 55. 

(16) [1926] 96 1. o. 304. ^ ^ _ 

(17) A. I. R. 1922 .411. 493=70 I. C. 9j3—4j 

(18) A."^ l' ^R. 1923 All. 358=74 I. C. 1004= 

45 All. 53. 
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which cosharers were entitled to have 
exclusive possession over certain parti¬ 
cular agreed portions of property. 

The rjuc;>cion then for decision is, 
should the raising of a new point ever be 
permitted, and if the answer is in the 
aflirmative, then in what circumstances ? 
The question really analogous to that 
dealt with in O. 41, R. 2, which lays 
down that 

” the appellant shall not, except by leave of 
the Court, urge or be beard iu support of anv 
ground of objection not set forth in the memo¬ 
randum of appeal; and the appellate Court in 
deciding the appeal, shall not be confiued to the 
grounds of objection set forth in the memo- 
raudum of appeal or taken by the leave of the 
Court under this rule. ” 

From all the very numerous cases to 
which we have referred, and many 
others, we deduce the following principles 
which we approve: 

A point not taken in the Court below, 
whether the omission was by the appel¬ 
lant in that Court or whether the res- 
ipondent failed to support his decree by 
(taking the point, will not be permitted 
to be raised, except possibly: 

I. Where the point may be described as 
involving a question of public policy e.g., 

(1) involving jurisdiction ; 

(2) involving the the principle of res 
judicata ; 

(3) where the decision of the point 
would prevent future litigation. 

In the above instances the point will 
be allowed to be argued only if it can be 
decided upon the materials before the 
Court and does not involve the taking of 
further evidence, or the sending of the 
case, or any issue, back to the lower 
Court, or a decision of a question of fact. 

II. Where the plaint discloses no 
cause of action, or the written statement, 
no ground of defence, it is not a ground 
for permitting a new point to be argued, 
merely: 

(1) that it was omitted by oversight 
in the Court below ; or 

(2) that the materials are all on the 
record and that the answer to the point 
is plain. 

In this connexion the principles enun¬ 
ciated by their Lordships of the Privy 
Council in Manindra Chandra Nandi v. 

Durga Parsad Singh (19) are of interest. 

" Thoir Lordships said ; *’ In the a,bsence of 
any exceptional conditions, it was not open to 
the appellant to raise as a fresh point in appeal 
an issue which had not been raised before the 

(19) A. I. R. 1917 P. C. 23=38 I. C. 929. 


Subordinate Judge or the High Court and might 
then have been raised in a convenient form, 
and at an opportune time, and that there was no 
valid reason in the present i.ease for departing 
from the established practice of the Privv 
Council. ■’ 

A reference to the authorities given 
above shows the uniformity with which 
Courts in India have in fact refused to 
allow new points to be raised in second 
appeal, when they lie outside the area of 
the special classes we have mentioned. 

It will be noticed that we have ex¬ 
cluded limitation from the type of cases 
in which the new point can, ’under cer¬ 
tain conditions, be entertained. Wa 
have done this because we are of opinion 
that when next it is sought in this Court 
to put forward a plea of limitation which 
was not argued in the lower Court, the 
decision of Bechi v. Ahsan Ullah 
(supra) will have to be considered and. 
contrasted with that of Baldeo Prasad v. 
Sukhdeo Prasad (20), decided on 27th 
March 1929. An authoritative decision- 
can then be given on this point. 

We therefore dismiss this appeal 
with costs. 

_ _ Appeal dismissed. 

(20) A. I. B. 1929 All. 485=121 'TTcV 4'5^ 
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Mukerji and Banerji, JJ. 

Khalilur Rahman Khan —Objector— 
Appellant. 

V. 

Collector of Etah~Opposite Party. 

Execution First Appeal No. 242 of 
1929, Decided on 24th June 1930, from- 
decree of Sub-Judge, Etah, D/- 22nd; 
April 1929. 

S'*-- 3. Par. 11 

—Prohibilion in para. 11 doc* not apply to. 
decree in which sale is ordered. ^ 

It is only in the case of a money decree that 
the sale is prohibited by the words ‘‘‘a civil Court 
shall not issue any process against such pro¬ 
perty or part thereof in execution of a de?re©- 
fot payment of money - in para. H. The pro- 

Court has ordered the sale of anv specific pro- 

(b) Evidence Act (1 of 18721 
During continuance of lease granted by Col- 

cYvif ? h" -nder ?ch^ 3.- 

w.. p®,Xib"°edl 

passed in mortgage 

decre^ execution of the 

P C “”der Sch. 3,Oivil 

P. O., and during the continuance of that lease 
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the iiidgmont'debtor mortgages the leased pro'> 
portj, though auoh mortgage is prohibited by 
this schedule, the judgmeut-dobtor must raise 
the defence that the mortgage is void iu the 
suit ou the mortgage, and if he does uot do that 
at that stage ho cauuot be allowed to do so in 
the execution of the decree passed iu the mort* 
gage suit: .4. I. R. 192G All. 432 and .4, I. R. 
1929 All. C25 (F. B.). on. -J [P 40 0 1] 

Iqbal Ahmed, A. M. lihwaja and 
T. A. K. Sherwani —for Appellant. 

U. S. Bajpai —for Opposite Party. 

Banerji, J. —This is a judgment- 
debtor's appeal under the following cir¬ 
cumstances: One Abdul Jalil Khan, a 
zamindar of Aligarh, in the year 1909 
or 1910, borrowed money from various 
people and several decrees for money 
•were passed against him. The decrees 
were simple money decrees, and under 
the provisions of Sch. 3, Civil P. C., the 
property which was attached in execu¬ 
tion of the decree being ancestral pro¬ 
perty, the execution proceedings were 
transferred to the Collector. Under the 
provisions of the law, the Collector on 
29th August 1911, gave a lease to one 
Habiburrahman Khan of the proper¬ 
ties of Abdul Jalil Khan for a period 
of seventeen years. 

On 25th September 1914, while the 
property was in the possession of Habib 
urrahman Khan under the aforesaid 
lease, Abdul Jalil Khan executed a simple 
mortgage in favour of Bao Maharaj Singh 
(now represented by the Collector of 
Etah in charge of his estate) for a sum 
of Bs. 15,000. A suit for sale on foot of 
this mortgage was filed in the Court of 
the Subordinate Judge on 25th October 
1920. This suit was decreed on 9th 
March 1921, i. e., a preliminary decree 
for sale was passed by the Court on that 
date and was made final on 29th July 
1922. All the proceedings, viz., the pre¬ 
liminary decree and the final deci’ee were 
passed ex parte after due notice having 
been served on Abdul Jalil Khan. 

On 4th October 1923, Abdul Jalil Khan 
died and was succeeded by the appellant 
Maulvi Mohammad Khalilur Bahman 
Khan. On 2nd June 1925 an applica¬ 
tion for execution was filed bythe decree- 
holder and it was sought by that appli¬ 
cation to bring the legal representatives 
of Abdul Jalil Khan on the record. On 
14th July 1925 the pleader for the decree- 
holder stated that the decree-holder wan¬ 
ted first to bring the legal representatives 
of the judgement-debtor on to the record 
and then to proceed with the execution. 


Notices therefore wore sent to the pro 
posed legal representatives. The notices 
were'returned by the serving officer as 
unservod, but no steps having been taken 
to re-serve the judgment-debtor's heirs the 
application was struck off. A second 
application was filed on 8th July 1926 
and notice of this application was duly 
served on 10th September 1926 on the 
appellant, but as steps were not taken 
for execution of the decree the applica¬ 
tion was struck off on 16th September 
1926. On 1st July 1928 the lease of 29th 
August 1911, in favour of Habibur 
Bahman Khan, came to an end. The 
application for execution out of which 
the present appeal has arisen is dated 
30tb August 1928, and was presented to 
the Court on 8th September 1928. Ob¬ 
jections were taken by the appellant 
Khalilur Bahman Khan and two points 
were raised by him. The first point 
was that the decree which was under 
execution was void and incapable of 
execution and the second point was that 
the application for execution was 
barred by time having been filed more 
than three years from the date of the 
decree, the two intervening applications 
not being applications according to law 
to take steps-in-aid of execution. 

The learned Subordinate Judge having 
overruled these objections, the judgment- 
debtor has presented an appeal in this 
Court. The objections raised in the 
Court below are reiterated before us. It 
is contended by Mr. Iqbal Ahmad ap¬ 
pearing on behalf of the appellant that 
inasmuch as the mortgage of the pro¬ 
perty in question having been made at 
a time when the property was held 
under a lease granted by the Collector 
was not saleable, was void, and under the 
provisions of para. 11 Sch. 3, Civil P.C.> 
the Court could not sell the property. 
Mr. Iqbal Ahmad has referred us to the 
case of Kaiwari v. Sitaram Thoari (l), 
and on the analogy of that case he has 
submitted that he was entitled to object 
to the sale under the provisions of 
para. 11, Sch, 3, Civil P. C. Wo are 
of opinion that that case is clearly 
distinguishable as the woi*ding of 3. 20, 
Tenancy Act, prohibits any civil Court or 
revenue Court from selling an occupancy 
holding. That is not the case here. 
Under para. 11 it is provided that a civil 
Court shall not issue any process agaiOBt 
(1) A. I.'R.’ 1921 All. 118=63 I. C. 264. 
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such property or part thereof in execu- 
tion of a decree for payment of money. 

ouch property in this paragraph 
means the judment-debtor’s property, 
over which the Collector, as in the pre¬ 
sent case, had power to deal with under 
the provisions of Sch. 3, Civil P. C. 

It IS argued by Mr. Iqbal Ahmad that 
the prohibition being against any process 
m a decree for the payment of money 
must include the present decree as all 
that the decree directs is the sale of the 
property for realization of money. In 
our opinion it is only in the case of a 
,money decree (i. e. not a decree in which 
^the Court has ordered the sale of any 
(Specific property) the sale is prohibited 
Iby the words referred to above. 

It is no doubt true that para. 11 pro- 
hibits the transfer of any property by 
way of mortgage, but in our opinion the 
]Sta^e at which any person entitled to 
jpiead that the mortgage was void was in 
'the suit. Tile defendant Abdul .Talil 
,Khan could have raised tlie defence that 
|the mortgage in the suit was void. The 
jdftfepdant not having raised this i>lea. it 
1 ? not m our opinion open to the judg¬ 
ment-debtor, alter the passing of the 
decree, to raise this plea that no decree 
should have been passed against him. It 
IS what the appellant now seeks to plead, 
but he cannot be permitted to do so. In 
oul opinion the point is covered l)y 
lauthority: see the case of Ballabha Das 
v. Murat Naraui Singh (2). (We may 
mention that the head note is incorrect.) 
Ihe learned Government Advocate has 
by way of an analogy referred us to a 
case where a defendant could have raised 
the point that a mortgage which was in 
suit had been imperfectly registered 
under the Registration Act and submits 
that if the defendant does not choose 
to raise that plea he could not in ex¬ 
ecution of the decree plead that the 
mortgage which was the basis of the 
claim was a void document not having 
been registered according to the law and 
that the position of the judgment-debtor 
in the present case is not different. 

We are therefore of opinion that there 
is no force in the contention of the lear¬ 
ned advocate for the appellant. As re¬ 
gards the point of limitation, we are of 
opinion that the finding of the learned 
Subordinate Judge is correct. In view 
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of the ruling of this Court in the case of 
the Kayastka Co. Ltd. v. Sitaram (3) the 
objections raised by the judgment-debtor 
cannot be maintained now. The result 
therefore is that the appeal fails and 
IS dismissed with costs including in this 
Court fees on the higher scale. 

—P. N. K. A-pveal dism is.^tpd. 

(a) A 


I. R. 
(F. B.). 


1929 All. 625 = 118 I. C. 17 


(9) A. I. R. 1926 All. 432=95 I, C. 1048=48 
All* 385. 
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Sen and Niamatullah. JJ. 

Narain Pershad and others —Plaintiffs 
—Appellants. 

V. 

Narain Singh and oi/iers—Defendants 
—Respondents. 

Second Appeal No. 1736 of 1927. Deci¬ 
ded on 5th June 1930, from decree of 
Dist. Judge, Farrukhabad, D/- 9th Au¬ 
gust 1927. 

(a) Transfer of Properly Act (4 of 
1B82), S. 74—Subrogation operates for bene* 
fit of person who being himself creditor 
discharges claim of another having priority 
over him by antecedence of liens and eecuri- 

only secondarily liable on obliga¬ 
tion created by his debtor compelled to dis¬ 
charge it under grave necessity to save him¬ 
self loss—He steps into shoes of creditor. 

Subrogition opei-ates for the iienefit of a per¬ 
son who being himself a creditor dischar^ros the 

claim of another who has a priority over him 

by reason of antecedence of liens and securities. 
Where a party only secondarily liable on au 
obligation created bv bis debtor is compelled to 
discharge it under grave necessitv to save him¬ 
self the loss, he steps into the’shoes of the 
creditor so that all rights and remedies which 
were available to the latter ate available to 
him. There are of course certain limitations 
upon the rule of subrogation. For instance, 
there cannot be a partial subrogation bv a par¬ 
tial discharge of a mortgage debt. Similarly it 
IS a settled principle that the mortgagor dis¬ 
charging a prior debt is not entitled to be 
subrogated to the rights and remedies of his 
creditor, because in discharging a prior incum¬ 
brance created by himself, he merely performs 
his own obligation to his creditor. Under nor¬ 
mal conditions, where a mortgagor emplovs an 
agent to clear a prior mortgage, the agent is not 
onf itled to subrogation for the manifest reason 
that the agent cannot be clothed with a hicher 
right than the principal. It is in each case 

a question of fact whether a payment has been 

made b> a person as a mere agent of the mort¬ 
gagor or on his own account for the protection 

S I™*”" "’“'‘eago fn^'fa^vour® 

of P for Es. 1,000, and left that sum \vith ™he 
mortgagee direeting the latter to pay tte 
amount to S and redeem the mortgage. Va the 
same day he also executed a deed® of usufruo- 
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tuary mortgAge in favour of the plaintiff and 
others. P did not pay 5 and the latter sued on 
hi8 mortgage including the plaintiffs as parties 
to the suit and got a decree. In execution of 
the decree, the property was auctioned and 
purchased for Rs. 29,000. The sale was set 
aside on plaintiff depositing in Court the decre¬ 
tal amount. A suit was brought claiming to 
recover from N the amount deposited in Court 
with interest, by enforcement of the mortgage 
lien in favour of S. It was found that P was 
a mere benamidar of plaintiff and consequently 
it was argued that the money paid to satisfy S's 
decree must be taken to be inoncv belonging to 
mortgagor and that plaintiff in depositing the 
decretal amount must be taken to have acted 
as agent of N. 

Beld ; that the contract to lend was not the 
same thing as a contract of agenev and that 
the plaintiff mortgagee did not hold iu his 
hands any money belonging to the mortgagor 
and that the money paid by the plaintiff was 
paid under grave necessity ” to protect his 
interest in the property as usufructuary mort¬ 
gagee and was therefore subrogated to the right 
of £> : 4 ,-f. Ij. J, 349, Expl. and Dint.', 11 I. C, 
649 : 30 Cal. 193 ; 10 Cal. 1035 (P. C ) ; 29 

Caf. 154 and 39 Cal. 527 (P. C.), R,l. on.: 27 .Iff. 
400 ; 0 A.L.J, 549; 33 All. 101 (P. P.) ; 

A. I. R. 1923 All, 509 and 43 Cal. 09, Ref, 

V ^ [P 44 C 2. P 45 C 1] 

(b) Specific Relief Act (1 of 1877), S. 21 

(a)—Scope. 

niortgagee fails to perform bis 
undertaking with mortgagor to discharge a debt 
due from the mortgagor, the remedy of the 
mortgagor lies in a suit for coinpens.vtion 
against.the defaulting mortgagee and not by 
-specific performance of the contract ; 12 I. C. 

962 and 30 All. 252, Rel. on. [P 44 C 1, 2] 

K. N. Katju —for Appellants. 

P. L. Banerji and Binod Bihari Lai — 
for Respondents. 

Sen, J .““This is an appeal from the 
decree of the learned District Judge of 
Farrukhabad affirming the decree of the 
Additional Subordinate Judge of the 
-same i)lace in a suit for enforcement of a 
lien. Narain Singh, defendant 1, owned 
.a zamindari share in Mauza Mandal 
Shankarpur, pargana Bhojpur, in the Dis¬ 
trict of Farrukabad. On 1st August 1904 
he executed a simple mortgage deed in 
respect of the bulk of the aforesaid share 
in favour of one Sadho Ram for Rs. 500 
at a certain rate of interest. 

On 19th January 1912 he executed a 
simple mortgage deed in favour of one 
Pearey Lai for Rs. 1.000 and left the 
entire sum with the mortgagee with the 
direction that the latter should pay the 
amount to Sadho Ram and redeem his 
mortgage. On the same day, he also 
executed a deed of usufructuary mort- 
fiage in favour of the plaintiffs and defen¬ 
dants 2 to 4 for Rs. 5,000 for a period of 
years. The property mortgaged. by 


these two documents was the entire in¬ 
terest of Narain Singh in Mandal 
Shankarpur. Pearey Lai did not pay 
Sadho Ram and the latter sued for enfor¬ 
cement of his mortgage on 30th Septem¬ 
ber 1916 and obtained a decree on 11th 
January 1917. Plaintiffs and defendants 
2 to 4 were parties to this action. The 
decree was put into execution and the 
property was i)urcliased at auction by 
Parsotam Singh, defendant 7, and three 
others for Rs. 2,900. The sale was set 
aside at the instance of the plaintiffs, who 
on 18th September 1920 deposited in 
Court Rs. 2,925-6-8 which represented 
the decretal amount together with the 
legal i>enalty at the rate of 5 per cent. 
Plaintiffs claim to recover from Narain 
Singh the aforesaid sum and Rs. 10,24-9-4 
on account of interest by enforcement of 
the mortgage lien in favour of Sadho Ram. 
Defendants 5 and 6 have been impleaded 
as ])uisne incumbrancers of the mortgaged 
property. 

Narain Singh alone contested the suit. 
He denied the usufructuary mortgage set 
up by the plaintiffs and i)leaded that the 
entire consideration had not been jiaid to 
him. Tlie main defence however was 
tliat Pearey Lai was merely a benamidar 
for the plaintiffs under the simple mort¬ 
gage dated 19th January 1912, that tlie 
plaintiffs had agreed to discharge the 
mortgage debt of Sadho Ram and that, as 
they did not fulfil their obligation and 
did not pay Sadho Ram till the latter 
brought a suit on his mortgage, obtained 
a decree and got the property sold, the 
plaintiffs had no right to sue for the 
money so paid by them. 

Plaintiffs had denied all knowledge of 
Sadho Ram’s mortgage. This denial was 
foolish and false. Plaintiffs had also 
denied that Pearey Lai was their benami¬ 
dar under the simple mortgage dated 19th 
January 1912. 

The Court of first instance held that 
the usufructuary mortgage in favour of 
the plaintiff was duly executed by Narain 
Singh and that it was supported by con¬ 
sideration. A considerable portion of the 
judgment was devoted to the determina¬ 
tion of the question as to whether the 
plaintiffs were the real mortgagees under 
the simple mortgage, dated 19th January 
1912. The Court apparently considered - 
this to be the crucial issue in the case 
and after elaborate reasoning arrived at 
the conclusion that the plaintiffs were 
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the real mortgagees, Peary Lai being a 
mere benamidar for them. This finding 
was considered to be decisive as is mani¬ 
fest from the following extract: 

“lu view of the foregoing findings on issues 6 
and 7, the plaintiffs must be taken to have paid 
what they had taken upon themselves to pay to 
Sadho Bam in connexion with his (Sadho 
Ram’s) mortgage. In this view of the matter, 
they cannot recover the decretal money of 
Sadho Ram, nor have they (plaintiffs) got a 
right to sue.” 

It is difficult to follow the reasoning 
of the learned Additional Subordinate 
Judge. The decretal amount was consi¬ 
derably in excess of what the plaintiffs 
had agreed to pay Sadho Ram. In pay¬ 
ing the decretal amount, the plaintiff 
could not be “taken to have paid what 
they had taken upon themselves to pay 
to Sadho Ram.” The assumption of the 
Subordinate Judge is against settled facts 
and the conclusion is amazing. Assum¬ 
ing that the decretal amount had been 
paid in fulfilment of the contract with 
the defendant, why were not the plain¬ 
tiffs entitled to sue for this money ? No 
reasons have been given in support of 
this view, nor any authorities cited. But 
the above conclusion having been rea¬ 
ched. the Subordinate Judge was justi¬ 
fied. consistently with his view, in dis¬ 
missing the suit. The plaintiffs appealed. 
They impugned the correctness of this 
decision and urged that they were by the 
rule of subrogation clothed with all the 
rights of Sadho Bam. This contention 
was negatived by the Court below, which 
dismissed the appeal and affirmed the de¬ 
cree of the trial Court. 

The appellate Court apjjears to have 
shared the opinion of the first Court 
that the question whether Pearey Lai was 
a benarnidar for the plaintiff was the 
vital issue in the case. It held on the evi¬ 
dence and was justified in so doing that : 

*’ Pearey Lai was the benamidar nob only of 
the plaintiffs but also of their co-mortgagees.” 

It next addressed itself to the question 
whether the plaintiffs had acquired the 
rights of Sadho Ram on the principle of 
subrogation. The answer was a clear 
negative. We shall deal with the reasons 
in support of this view. 

The principle of subrogation, according 
to the Court below : 

“ would be applicable only where a puisne 
mortgagee pays off a prior mortgage in addition 
to some payment made by him to his mortgagor. 
The universal rule of subrogation is subject to 
this exception . . . . ” 

The restriction imposed by the Court 
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below upon the applicability of the rul® 
does not appear to us to be legitimate. 
It is a matter of common occurrence that 
the mortgagee is directed by the mort¬ 
gagor to redeem a prior mortgage out of 
funds left in his hands and when the 
mortgage is redeemed, he is subrogated 
to the position of the prior mortgagee as 
the result of an agreement with either the 
debtor or the creditor. This indeed is one 
of the common instances of conventional 
subrogation. But as was pointed out in 
a notable decision, subrogation : 

” is independent of any mere contractual re* 
lations between the parties to be affected by it* 
and is broad enough to cover every instance in 
which one party is required to pay a debt for 
which another is primarily answerable, and 
which in equity and conscience ought to b» 
discharged by the latter.” 

There are certain well-recognized limi¬ 
tations upon the rule of subrogation and 
these limitations are founded upon reason 
and principle. For instance.'there is the 
rule that there cannot be a partial subro¬ 
gation by a partial discharge of a mort¬ 
gage debt. To allow subrogation in such 
cases would lead to obviously anomalous 
results which need not be enlarged upon. 
It is therefore settled law that subroga¬ 
tion does not take place until the pay¬ 
ment of the entire debt. Similarly, it is 
a settled principle that the mortgagor 
discharging a prior debt is not entitled to 
be subrogated to the rights and remedies 
of his creditor. Only such persons are 
entitled to the benefit of the rule who 
discharge a debt for which they are not 
primarily liable. The right is denied to 
the mortgagor because, in discharging a 
prior incumbrance created by himself, he 
merely performs his own obligation to his 
creditor: SatNarainv. Sheo Baran Singh, 
(l). It is also clear that under normal 
conditions, where the mortgagor employs 
an agent to clear a prior mortgage, the 
agent is not entitled to subrogation for 
the manifest reason that the agent cannot 
be clothed with a higher right than his 
principal. 

It is in each case a question of fact 
whether a payment has been made by a 
person as a mere agent of the mortgagor 
or on his own account for the protection 
of his intei'est in the mortgaged property. 
Again, the right is never accorded to a 
volunteer. The principle underlying legal 
subrogation is that a person claiming it 
had to paj’ the debt under grave necessity 

(1) [1911] 111.O. 649. ~ 
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to save himself a loss. There is authority 
for the view that persons are not entitled 
to subrogation of any rights, where such 
alleged rights arise from their own tor¬ 
tious conduct. Where a rule of equity 
is sought to be invoked, the person who 
invokes it must come into Court with 
clean hands. 

The restriction imposed and the excep¬ 
tion grafted upon the general rule does 
not come within the fold of any of the 
oases enumerated above. We have not 
the slightest hesitation in laying down 
the rule that subrogation operates for the 
benefit of a person who being himself a 
creditor discharges the claim of another 
who has a priority over him by reason of 
of antecedence of liens and* securities. 
The creditor here is not a stranger or a 
volunteer and he must be presumed to 
have discharged the incumbrance for safe¬ 
guarding his own interest. It is a settled 
rule of law that where a party only 
secondarily liable on an obligation crea¬ 
ted by his debtor is compelled to dis¬ 
charge it, he steps into the shoes of the 
creditor, so that all the rights and reme¬ 
dies which were available to the latter 
are available to him ; Gurdeo Singh v. 
Chandrika Singh (2). 

It is next argued that the plaintiffs 
having undertaken to discharge the mort¬ 
gage of Sadho Ram were not entitled to 
subrogation for the amount claimed for 
the following reasons : 

(a) The money paid to satisfy Sadho 
Ram’s decree must be taken to be money 
belonging to the mortgagor ; (b) the plain¬ 
tiffs in depositing the decretal amount 
must be taken to have acted as agents of 
Narain Singh (mortgagor) ; (c) plaintiffs 
acted mala fide in not paying Rs. 1,000 to 
Sadho Ram. They were legally bound to 
pay the money, and the interest on Sadho 
Ram’s mortgage mounted up as the natu¬ 
ral result of breach of engagement and 
laches on the part of the plaintiffs. The 
lower appellate Court for its view of law 
relies upon a ruling of Burkitt, J., in 
Baijnath v. Murlidhar (3). 

The facts of that case were as follows : 

Ghasi Ram had mortgaged his property 
first to Lakshmi Chand for Rs. 500 on 
27th May 1898, and next to Murlidhar on 
14th September 1899, for Rs. 425. On 
14th April 1900 he sold his equity of 
r edemption to Baijnath for Rs. 1,000 and 

(2) [1909] 86 Cal. 193=11.O. 913. 

(3) [1907] 4 A.L.J. 349=(1907) A.W.N, 35. 


loft with the vendee the two sums of Rs. 
500 and Rs. 425 to be jiaid to Lakshmi 
Chand and Murlidhar respectively. Baij¬ 
nath paid off Lakshmi Chand, but did not 
pay Murlidhar. The latter sued on his 
mortgage. Baijnath contended that ho 
was entitled to priority for having paid 
the mortgage of Lakshmi Chand. Bur¬ 
kitt, J., held that Baijnath 

“ never got into the posiliou of a person to 
wliojii S. 74, T. P. .\ct, applies . . . Ho iiovor 
became a mortgagee of the property,. . . But ho 
paid that only as agent of his vendor, the mort¬ 
gagor, to discharge tho debt duo to Lakshmi 
Chand by his inortgagor. The money did not 
come out of tho appellant’s pocket, but it came 
from the mortgagor’s.” 

This decision was upheld in Letters 
Patent Appeal No. 29 of 1907, decided on 
4th January 1908. In reading his con¬ 
clusion of law, Burkitt, J. follows an ear¬ 
lier decision of this Court in re Tufail 
Fatima v. Bitola (4), in which the prior 
claim was said to have been discharged 
by the plaintiff “ as the mortgagor’s 
agent,” A similar view was taken by 
Griffin, J., in Dalip Rai v.TJinaikRai 
(5). In Muhammad Sadiq v. Ghaos Mo- 
hammad (6), which was followed in Ma- 
khan v. Nathi (7) the right to subrogation 
was negatived on the ground that the in¬ 
tention of the parties in effecting the 
sale was to wipe off the prior mortgages, 
A decision of the Calcutta High Court 
proceeds on much the same lines : Har- 
shyam Chaudhari v. Skijam Lai (8) at p, 
72. It may be remembered that it was ob¬ 
viously of the greatest advantage to the 
purchaser to retain the right of the prior 
mortgagee as a shield, if not as a weapon 
of attack, and in the absence of any evi¬ 
dence to the contrary a party should 
have been presumed to intend what was 
manifestly for his advantage. 

The facts of Baijnath's case (3) are not 
parallel to the case now before us. Baij¬ 
nath having purchased the property of 
Ghasi Ram, the purchase money be¬ 
longed to his vendor. The whole of 
the purchase money having been left 
in his hands to pay both the prior 
mortgagees, the initial intention was 
the complete extinction of both the 
mortgages. It would have been mons¬ 
trous and most inequitable to allow the’ 


(4) [1908] 27 All. 400=2 A.L.J. 13—(1904) A, 

(5) [1909] 6 A.L.J. 5^9=^ , 

(6) [1911] 33 All. 101=7 I-C-(I.B.). 

7) A.I.R. 1923 All. 509=11 LO. 640. 

Is) [1916] 43 Cal. 69=31 I.O. 22. 
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purchaser to claim priority %yith reference 
to the mortgage he had paid as against 
the other mortgagee whom he had not 
paid in clear breach of his contract with 
his vendor. The decision was justified in 
view of the equities involved in the case. 

■We do not think that it was intended 
inBaijnaih's case to lay down the broad 
proposition that a puisne mortgagee w’ho 
had undertaken to pay off specific mort¬ 
gages of prior dates was not entitled to 
the rights of the mortgagees, whom he 
paid off . If the case went to that length 
we respectfully differ from that view, as 
we are clearly of opinion that such a 
view is fundamentally opposed to the 
principle of subrogation which we have 
discussed at some length, and is not re¬ 
concilable with the pronouncements of 
the Privy Council in a number of cases, 
notably in GohuJ Das v. Puranmal (9) 
and Dinahandhu v. Jngmaijci (10). In 
the latter case, the mortgagor took a 
loan from a certain creditor, paid off two 
earlier mortgages with the money so 
advanced and executed a mortgage in 
favour of the creditor, who had advanced 
the money. The Privy Council held and 
held unhesitatingly, that tlie subsequent 
mortgagee whose money was utili^-ed in 
paying off'the prior mortgages was en¬ 
titled to priority witli reference to those 
mortgages. In a more recent case, Ibra ¬ 
him Husain Kha n v. Atuhika Prasad (11), 
when a third mortgagee, in pursuance of 
an agreement with the mortgagor, paid 
off the first mortgage, it was held that 
the third mortgagee had acquired prior¬ 
ity over the second mortgagee in respect 
of the first mortgage, discharged by him. 

In view of the law indicated above, the 
plaintiffs could not be deprived of their 
right of subrogation in the absence of 
proof of circumstances in supersession of 
the said right. The judgment of the 
Court below proceeds upon a misappreoi- 
ation of thq tenor and legal effect of the 
simple mortgage dated 19ih January 
1912. The contract between the parties 
was one of loan. The mortgagees broke 
the contract and did not pay Es. 1,000 
-to Sadho Ram as had been agreed upon. 
Where the mortgagees failed to perform 
-their unde^king to discharge a debt due 

"(gj"^84] 10 Cal. 1035=11 1. A. 126=4 

Sat. 543(P.C.). 

(10) [1902] 29 Cal. 154=29 l.A. 9=6 C. W. N. 

209 (P.O.). 

(11) [1912] 39 Gal. 527=14 -I. C. 496=39 I. A. 

68 (P.C.). 


from the mortgagor, the remedy of the 
mortgagor lay in a suit for compensation 
against the defaulting mortgagees and 
not by specific performance of the agree¬ 
ment. Specific performance cannot be com¬ 
pelled, where compensation is the ade¬ 
quate remedy. The provision of S. 21-A, 
Specific Relief Act, is clear, and authori¬ 
ties are not wanting; vide The South 
African Territories Co., Ltd. v. Welling¬ 
ton (12); Hukam Singh v. Khunni Lai 
(13) and Phul Chand v. Chand Mai (14). 

A contract to lend is not the same thing 
as a contract of agency. The mortgagees 
did not hold in their hands any money 
belonging to the mortgagor. No such 
money of the mortgagor was ever applied 
towards the discharge of the debt due to 
Sadho Ram. According to the finding of 
the Court below the plaintiffs had no 
intention to abide by their contract and 
the simple mortgage in the name of 
Pearey Lai was merely a clever move on 
the part of Narain Prasad and Ram 
Dayal to draw in their toils the poor 
delit-ridden mortgagor with a view to 
divesting him ultimately of his property. 

Tlie mortgagee had some excuse in not 
carrying out the contract, inasmuch as 
the money left with him was insufficient 
to satisfy the entire claim of Sadho Ram. 
Sadho Ram has not been examined in 
this case and tlie Court below rightly 
observes that: 

“it is imi)OBsible to speculate whether be 
should have accepted Rs, 1,000 il :t was im* 
mediately offetod to him,’* 

By a partial tender of Sadho Ram s 
debt, the plaintiffs would not have been 
entitled to all the rights'and remedies 
available to Sadho Ram under his mort¬ 
gage; on the other hand they would have 
still continued liable to Sadho Ram for 
his unpaid amount. 

There is nothing on the record to show 
that the plaintiffs paid the sum of Rupees 
2,925-6-8 in iHirsuance of the contract 
contained in the simple mortgage. The 
findings of the Court below on this point 
are inconsistent and illogical. There is 
the distinct finding that the plaintiffs 
were guilty of breach of contract. It is 
manifestly clear that the sum deposited 
, in Court was considerably in excess of 
the sum agreed to be paid to Sadho Bam . 

(12) [1898] A.C. 309=67 L.J.Q.B. 470=78 L.T. 

426=46 W.R. 545=14 T.L.R. 298. 

(13) [1911] 12 I. C. 9.52. 

, (14) [1908] 30 All. 252=5 A, L. J. 491=(1908) 

A. W. N. 105. 
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Thero was no warrant for tha assumption 
that the payment was mado in fultilment 
of tho contract with the mortgagor. 

The plaintiffs were impleaded in Sadho 
Ram’s suit as puisne mortgagees. The 
decree was passed against them and they 
were liable to pay the decretal amount, 
if tho mortgagor failed to pay. They 
paid Rs. ‘2.925-6-S not from qualms of 
conscience for the non-fulfilment of their 
obligation to tho mortgagor, but they did 
so because they intended to protect their 
interest as usufructuary mortgagees. 
Narain Singh may possibly have a re- 
med>- against the plaintiffs for their 
breach of contract, but manifestly ho 
cannot resist tho present suit. The claim 
disclosed by the i)laintitTs was one for 
which Narain Singh was primarily liable. 
Tho money was paid by tlie plaintitts 
“under grave necessity” to protect their 
interest in the property as usutructuary 
mortgagees. The plaintiffs were there¬ 
fore subrogated to tiie right of Sadlio 
Ram. Wo allow the appeal, set aside 
the decrees of the Courts below and 
decree the plaintiffs’ claim with costs 
throughout. Costs in this Court will 
include fees on the higher scale. 

^.^^/R.K. Appeal allowed. 
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Mukerji and Bennet, JJ. 

Hand Kishore and others —Plaintiffs— 
Appellants. 

V. 

Lallu and anoi/tcr—Defendants—Res¬ 
pondents. 

Letters Patent Appeal No. 151 of 1928, 
Decided on 14th May 1930, from judg¬ 
ment of King, J.. D/- 15th May 1928. 

Transfer of Property Act (1882), S. 52 — 
LU pendens applies to partition suit. 

The rule of lis pendens applies to a partition 
suit and negatives the effect of an auction-pur¬ 
chase mado during tho pendency of such a suit: 
18 I.'C. 492. Foil. ■ 29 All. M39 and 38 Mad. 450, 
Rel. Oil. [P 47 C 1] 

li. K. Malaviya —for Appellants. 

U. S. Bajpai and G. S. Pathak —for 
Respondents. 

Bennet, J.— This is a Letters Patent 
appeal brought by the plaintiffs against 
the judgment of a learned single Judge of 
this Court dismissing their appeal and 
confirming the .decrees of the two lower 
Courts. The family of the plaintiffs is 
as follows 1 • • - ■ 


I I 

Bhawani Prasad Raja Ram 

I 

Shoo i’arkaah 


I I I I 

Raiii Kishore 1 Jngnl Kishore I -Txgflisli 

I Jvishorc 

Xand Kishore Shiam Kislioic 

By a plaint filed on IGth February 
1916, and registered on ISth December 
1916, Raja Ram and Slieo Parkash 
brought a suit for partition (\o. 7 of 
1916) against the oilier raomhers of the 
family. Subsequently 1 hero ^\as a second 
suit for partition. No. 3 of 191S, brought 
by Nand Kishore which was filed on 18th 
December 1917. These two partition 
suits were tried together ami a iirolimi- 
nary decree was passed on flth .\pril 
1921, and a final tlecroe on 19th Hoptem- 
berl921. A few days after registration 
of the first partition suit brought by 
Raja Ram atid Sheo Parkash, Tialta Pra¬ 
sad got a simple money decree against 
Bhawani Prasad and his son Ram 
Kishore on 22nd December 1916, This 
was in connexion with a business whicli 
was in the name of Ram Kishore alone 
and tlio name of Bhawani Prasad his 
fatlier was suhseciuently added lo the suit 
and a decree was given against both. On 
28th August 1918, attachment was mado 
of house No. 95 with which the present 
suit is concerned, and an objection was 
made by the present plaintitTs to tho 
effect that the jiroperly attached was 
joint ancestral family property ; that 
these suits for partition of tho entire 
family property were pending, and that 
the attachment should be released, hut if 
that prayer be not granted that this ob¬ 
jection bo postjjoned until determination 
of the two partition cases. When the 
objection came on for heaving, the vakil 
for the decree-holder stated that lie only 
desired auction-sale of the right and 
share of the two judgment-debtors Ram 
Kishore and Bhawani Prasad. The vakil 
for tho objeotoi’s admitted tliat the two 
judgment-debtors had a share in the at¬ 
tached projierty, but he wanted the sale 
postponed for two months. The objections 
were disallowed, and the liouse in dispute 
in its entirety was put up for sale and 
purchased on 2nd Juno 1919, by Kedar- 
nath father of the defendants who ob¬ 
tained formal possession on 5th Novem- 
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ber 191i). Kedainath bad been a tenant 
of the house since 1905 on a monthly 
rent of Rs. 17 to the joint family of 
which the plaintitYs were then members. 
In the final decree in the partition suit 
on 19th September 1921, the whole of 
the house in dispute was allotted to the 
four plaintiffs in equal shares, one-fourth 
-to each plaintiff, that is, it was alloted to 
the branch of Bhawani Prasad and his 
sons with the exception of Bhawani Pva- 
sad and iiis son Ram Kishore who were 
judgment-debtors in the case of Lalta 
Prasad. The present case has been 
brought by tlie plaintiffs for arrears of 
A*ont from 1st August 1921 to 31st August 
1924. Various grounds were taken in 
defence in the written statements, but the 
present ground with which we are con¬ 
cerned is that, as found by both the 
lower Courts, the defendants were not 
liable for the one-third of the rent owing 
•to the purchase at the auction-sale by 
•the father of the defendants, Kedarnath, 
of the shares of Bhawani Prasad and 
Ram Kishore. The question which has 
been argued before us is, whether owing to 
-the rule of lis pendens contained in S. 52, 
T. P. Act, that purchase by Kedarnath 
was null and void as against the rights 
of the , plaintiffs. It is clear that the 
auction-sale was made while both parti¬ 
tion suits were pending. The view taken 
by the two lower Courts was that S. 52, 
T. P. Act, would not apply, because the 
partition suit No. 3 of 1918 was not con¬ 
tentious as Bhawani Prasad and Ram 
Kishore did not contest it, and the rights 
of Bhawani Prasad and Ram Kishore to 
a share in the house in dispute was not 
in question in that suit. 

In addition to the house in dispute 
there was also a grove and the same 
decree-holder Lalta Prasad attached and 
purchased that grove himself. In the 
partition that grove was allotted to the 
share of Sheo Parkash, the cousin of the 
.present plaintiffs. A suit was brought in 
regard to that grove and came before this 
Court in First Appeal No. 297 of 1924 
decided by a Bench of this Court on Ist 
December 1927. In that suit it was held 
that Sheo Parkash could rd|cover the 
grove. The basis of the decision was 
•that S. 52, T. P. Act, applied 
.and the auction-purchaser there¬ 
fore did not obtain rights which were 
valid against Sheo Parkash to whom the 
..grove had been allotted in the partition 
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suit which was pending at the time of 
the auction-purchase. The learned Judge 
of this Court alludes at some length to 
First Appeal No. 297 of 1924 and he 
distinguishes the second appeal in the 
present case on various grounds. He 
held that the present appeal was different 

and he went on to state : 

“The apyellant has not even argued in second 
appeal th.it the doctrine of lis pendens is ap- 
plic.ihle.” 

Most of the grounds in the present 
second appeal dealt with the question of 
lis pendens and as the First .Appeal 
No. 297 of 1924 was contested on the 
ground of lis i^endens we are convinced 
that the learned Judge of this Court was 
under a misapprehension when he wrote 
that the question of lis pendens was not 
argued before him in second appeal. 
Consequently it is open to the plaintiffs 
to argue lis pendens before this Court in 
the Letters Patent appeal. 

As regards the broad question as to 
whether S. 52, T. P. Act, applies to a 
partition suit, there is a ruling of this 
Court in Tara Ckand v. Bachnun Singh 

(l) which states that an assignment of a 
mortgage debt during a partition suit by 
a party comes under S 52, T. P. Act. 
We agree with the principle of that rul¬ 
ing that partition cases come within the 
meaning of contentious suits under S. 52, 
T. P. Act. Some argument has been 
made on the meaning of the word con¬ 
tentious,” and the learned advocate for 
the respondent has endeavoured to sup¬ 
port the finding of the lower appellate 
Court that the present suit was not con¬ 
tentious, because Bhawani Prasad and 
Ram Kishore did not contest it. In the 
Privy Council case in Faiyaz Husain 
Khan v. Parag Narain (2), it was laid 
down at p. 345 that where a suit is con¬ 
tentious in its origin and nature, it is not 
necessary that summons should have 
been served to make it contentious. Fur¬ 
ther it was held in P. Kathir v. C. Mare- 
madissa (3) that a contentious suit in 
S. 52, T. P. Act, means every suit other 
than a friendly suit. It was further 
argued by the learned counsel for the 
respondent that in a partition suit 
a right to immovable property is 
not directly and specifically in ques¬ 
tion, because apparently it is admitted 

‘ (1) [1913] 18 I. 0. 492. ^ 

(2) [1907] 29 All. 389=34 1. A. 102=4 A.L.T. 

344 (P. 0.). 

(3) [1915] 38 Mad. 450=211. C. 976,. 
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by the parties that, the joint {aniily pos¬ 
sessed the property in question. But we 
consider that the question in tlie parti¬ 
tion suit is how that immovable ]»roporty 
should bo divided and those rights appor¬ 
tioned. Conse piontly wo consider that 
a partition suit does come under S. 5*2, 
T. P. Act. Accordingly, dih'ering irom 
the learned sin.gle Judge ot this Court, wo 
hold that the plaintid’s in tlie present 
•suit are entitled to claim that the rule of 
Us pendens would apply to a partition 
isuit and would negative the elYeet of ati 
auction-purchase made during the pen¬ 
dency of a partition suit. 

One further question of fact remains 
for decision. In the written statement 
there were various pleas of fraud raised 
in paras. 19, 21 and 2*2. and although the 
trial Court did not directly frame an 
issue on the subject of fraud, the trial 
Court considered those pleadings under 
issue 1: 

“ Are the plaintifls the owners of the whole 
house in dispute 

The trial Court came to this linding: 

“ The plaintiffs, thereafter, seem to have 
taken to another course to defraud the creditor, 
the course being the non-allotment of the house 
aotually sold to the share of the judgment-debt¬ 
ors on partition.” 

Ground 3 of appeal to the District 
Judge stated that no evidence was pro¬ 
duced to prove any fraud or collusion, 
and the lower Court was not at all justi¬ 
fied in importing allegations of fraud in 
its judgment quite beyond the pleadings 
of the parties. The lower appellate Court 
mentioned that six grounds had been 
taken in appeal and that the Court need 
not take them one by one as they seem 
to overlap one another. In the end the 
lower appellate Court dismissed the ap¬ 
peal of the plaintiffs on different grounds 
and did not come to any finding on the 
question of fraud. As we have differed 
■from the lower appellate Court on the 
ground on which it set aside the decree of 
the trial Court, it is necessary for us to 
Temand an issue to the lower appellate 
Court on the question of fraud. It is also 
necessary to remand an issue in regard 
to the amount of the shares of Bhawani 
Rrasad and Ram Kishore, because al¬ 
though it was found by both the lower 
Courts that the shares amounted to 
-one-third of the house in question 
And before the lower appellate Court it 
•was stated that that point was not con- 
■iested, still it has been contested in this 


Court lliat tboso two sluiros togotiuu’ will 
amount to ono-si\lh and not ono-thinl. 
The reason for this is that tlie liraneh of 
Bhawani Prasad and the Inaiuli ol liis 
hrotlier Raja Ram would have on parii- 
(io!i ono-half share each. and. tlierefore, 
the half-share of Bhawani Prasad ilivi- 
ded bofwoon Ihinself and his five sotis 
would heeojne one-t welfl h eacli ajul not 
one-sixth oaeh. Accordingly wo remand 
the two lollowing issues tor decision by 
the lower ai>pe]late Court and return 
within the perioil ol tw<.> months, No 
evidence need he taken in ri*gard to these 
issues. But it will be open to the Court 
to send for the partition records if re¬ 
quired. 

1. Did the plaintiffs fraudulently con¬ 
ceal the fact that the sliares of Bhawani 
Prasad and Ram Kishore in house 
No. 95 had been sold in a\iction-sale and 
did the plaintiffs fraudulently obtain a 
final decree in jiarlition allotting the 
whole house No. 9.5 to the plaintiffs in 
order to defeat tl^e auction-purchaser ? 

2. If the partition is not binding, 
what were the shares of Bhawani Prasad 
and Ram Kishore in house No. 95 on the 
date of the aucton-purchase ? 

Ten days will be allowed for objections 
on the findings. (On receiving the find¬ 
ings the Court allowed the appeal.) 

s.k./r.k. Apiical alloiced. 
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Sen and Niam.\tullah, JJ. 

Ram Sickh Pandey —Defendant — Ap¬ 
pellant. 

V. 

Pirthi Singh a,nc\ others —Plaintiffs and 
Defendants—Respondents, 

Second Appeal No. 2076 of 1927, De¬ 
cided on 9th May 1930, from decree of 

Sub-Judge, Azamgarh, D/- 26-3-1927. 

U. P. Land Revenue Act (1901), S. ^233-K 
—Revenue partition between parties includ¬ 
ing widow—Separate patti in name of each 
porty—Alienation by widow of her share — 
Declaratory suit that she had no proprietary 
interest was held not to contravene 
S. 233 K. 

Revenue Court allowed partition between 
parties with the result that separate patti was 
formed in the name of each party. There was 
no clash of interest between parties which in¬ 
cluded one widow in revenue ‘Court with re¬ 
gard to portion of property which became sub¬ 
ject of partition and which was included in 
patti'formed by revenue Court. Subsequently 
widow alienated her share. Other parties sued 
for declaration that she had no proprietary in¬ 
terest. 
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Sfld: that the widow was not -the owner of 
property recorded in her name and the integrity 
of p.itti constituted by revenue Court was in 
no wav upproaclied upon and that the declara- 
torv suit did not • contravene S. iiSd-K, Land 
Revenue Act. (1930) A.Li.J, GOl, Dist. [P 48 C 2] 

Shivn Prasad Si}iha~~iov Appellant. 

IJarnandan Prasad —for Respondents. 

Sen. J. —The sole point argued in this 
appeal is that the declaratory suit insti¬ 
tuted l>y the plaintiffs-respondents offends 
against the provisions of S. '233-K, Land 
Revenue Act (Act 3 of 1901 local). 
Durga Singh had three sons Abhairaj 
Singlt, Rajbali Singh and Gobind Singh. 
These were ineinljers of a joint Hindu 
family. Abhairaj Singh died leaving a 
widow Mt. Sahodra Kunwar who is de¬ 
fendant 1 in the suit. He had a son 
Ram Surat Singh. Ram Surat Singh 
died first, Ram Bali died next and Gobind 
Singh died last. Certain property was 
recorded in the revenue papers in the 
name of Mt. Sahodra Kunwar who had 
no legal title to the said property by 
right of inheritance under the Hindu 
law her right being confined to mere 
maintenance and. no more. Gobind 
Singh applied for partition in the reve¬ 
nue Court and prayed that the sliare be¬ 
longing to him which stood recorded in 
the name of Rajhali Singh and Mt. Saho- 
dia Kunwar should be partitioned and 
formed into a separate patti. The reve¬ 
nue Court allowed a i)artition on these 
terms with the result that a separate 
patti was formed in the names of Gobind 
Singh, Rajhali Singh and Mt. Sahodra. 
There was no clash of interests between 
Mt. Sahodra and Gobind Singh in the 
revenue Court with regard to any por¬ 
tion of the property which became the 
subject of partition and which was in¬ 
cluded in the patti formed by the reve¬ 
nue Court. On 14th December 1925 
Mt. Sahodra executed a sankalapnama 
in favour of Rain Sukh Pandey. the defen¬ 
dant-appellant in respect of one-third of 
the property which has been mentioned 
in Sell. B attached to the plaint. Pirthi 
Singh, uncle of Gobind Singh. Sarju 
Singh and Rambali Singh who are his 
first cousins instituted the present suit 
for a declaration that Mt. Sahodra Kun¬ 
war had no proprietary interest in the 
property in dispute and that no rights 
devolved upon Ram Sukh Pandey by vir¬ 
tue of the sankalapnama referred to 
above. 


Pirthi Singh (Sen, J.) 

The suit was contested inter alia on 
the ground that it was not maintainable- 
under S. 233-K, Land Revenue Act. The 
Court of first instance overruled thie 
plea and granted the plaintiffs a decree. 
The lower appellate Court has affirmed 
the decree; hence this appeal by Ram- 
Sukh Pandey. the donee. 

Section 233-K, Land Revenue Act, pro¬ 
vides that 

“no person shall institute any suit or other 
proceeding in the civil.Court with respect to 
. . . partition or union of mahals except as 
provided in Ss. Ill and 112.” 

The patti which has been formed atr 
the instance of Gobind Singh is a single • 
unit. Bypassing a declaratory decree' 
in favour of the plaintiffs that Mt. Sabo- 
dra Kunwar is not the owner of the 
property which stands recorded in her 
name in the patti aforesaid the integ¬ 
rity of the patti or the mahal consti-^ 
tuted by the revenue Court is in no way 
apiiroached upon. The declaratory suit 
therefore does not in any way contra¬ 
vene the provisions of S. 233-K, Land 
Revenue Act. Our attention has been 
drawn to a decision of this Court; In 
re Ganga Prasad v. Beni Prasad (!)• 
The facts of this case were toto caelo 
different. In this case the plaintiff had 
applied for the formation of a separate 
patti by iiartition by the revenue Court 
relating to certain property and no¬ 
prayer was made for the inclusion of the- 
share which was claimed by the defen¬ 
dant vendees under a certain sale deed. 
It was held that where the plaintiff hlm^’ 
self had applied to the revenue Court 
for the constitution of a separate patti 
of his share and had impleaded the de- 
fendants-vendees in the partition pro*, 
ceedings but had omitted to include tho 
share which the defendants claimed 
under a deed of transfer, it was not opdn 
to the plaintiff to institute a suit in ft 
civil Court for that portion of the pro¬ 
perty which had been allotted to the 
defendant vendees and put “into a sepa¬ 
rate patti. We are clearly of opinion 
that S. 233-K, Land Revenue Act, is’ 
no bar to the present suit and the claim' 
has been rightly decreed by the Courts 
below. We accordingly dismiss this ap¬ 
peal w'ith costs including in this Cdurt- 
fees on the higher scale. ' ’ 
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King, J, 

Shib Charan —Applicant. 

V. 

Emperor— Oppos'ito Party. 

Cvitninal Rovn. No. 516 of 1930, De¬ 
cided OQ 16th October 1030, against 
order of Sess. Judge, Meerut, D/- i9th 
June 1930. 

CrimitiAl P. C. 0838), S^. 235 and 

236 Ss. 235 and 236 are not mutually ex¬ 
clusive, but one can supplement the other. 

SecLious 2.0.) and 23G are not imitnally exclii- 
eivo, bill ouo c.m sapiilomcut luc oiher. It 
caniiot be s.iid ih it wlioiiover .i person is iricd 
for irto or more olfcticcs coinimticd in luc 
course of the &:iino tr.ius iction, S. '2.JG ninsl be 
deonioJ to liave been expun^ct Iroin the Colo, 
ll IS {^uijcr il rule of :ni crpret iliou tn.it c.tcci. 
must bo y.veu to every pirtof ii stiliuc und 
hence S. 23) (Ij suoill bo siipjloiuouiCvi by 
. 2 ;J. 1 . i. U. i9iu .1//. 202, Dis:. 

Where therefore, the icensel could hive been 
charged under S. 2Jj with an oilence nn.ler 
8. eli, 1. P. C«, in addition to an olfonou under 
S. 879, i. P. C., it follovvs tbit under b. 2 57 
the ap^eJl.bto Court W.V.S justified in convn'iiug 
the .iccused uoior S. 411, 1 P. C. .illQOUijli he 
had not been expreasJy chir^el witn th.it 
oSoQco. [P 50 C 2] 

K.D. Malavi]/a — lor Applicant. 

M [Valiullah —for tho Crown. 

Order.—This is an applictbion in re¬ 
vision against an appellate order of the 
learned Sessions Judge of Meorut convic¬ 
ting the applicant unler S. 4LI, I. P C. 
The accused was charged in tlie trial 
Court with kidnapping a boy from the 
lawful guardianship of his fatlier and 
with having stolen a hundred rupee note, 
under Ss. 363 and 379. I. P. C. The 
trial Magistrate convicte I the accused 
under both sections. In appeal the 
learned Sessions Judge set aside the con¬ 
viction under S. 363 on tl)e ground that 
It was at least doubtful whether the boy 
whom the accused had taken away, was 
Under tho age of fourteen years on the 
date of the alleged oilence. 

With reference to the conviction under 
O' 379 the Judge found that the evidence 
did not prove that tho accused himself, 
^fnmitted tho theft of tho note. The 
l^cts alleged by the prosecution were 

hat the boy himself stole tho note from 
“‘8 father, at tho instigation of the ac- 
anePmadosit over to the accused. 

•imA./7 . 


On those allegations I agroo with tho 
loarnod Sossi ns Judge t!iat tho accused 
should have been charged wibli ahotmont 
of tho theft under S. 379/109 and with 
dishonestly receiving stolon property 
under S. 411. 1. P. C. Tho .ludgo lound. 
that there was no evidence that the ac¬ 
cused instigated the lioy to commit tlio 
theft, excepting the evidence of the 
boy himself, and did not think it safe to 
rely on the boy’s slatcinerit in the ab¬ 
sence of any covrol oration. IJe war, 
however satisGod that tlio aceusoil re¬ 
ceived the note from tho boy knowing it 
to bo stolen property. lie accordingly 
alterod tho conviciion under S. 379 \o 
one under S. 111. I. P. C. it has been 
argued on tho merits thib there is no 
evidence to prove tho gtiiU of tho ac- 
cusod under S. Ill, I. P. C., ajurt from 
tlie boy’s own statciiiont whici] the 
lo.irncd Judge considered ins'i.Tio enb to 
prove tho allegation that tho accisol in¬ 
stigated tho boy lo commit tho theft, and 
therefore the boy's evidence should Ijo 
held itisulViciont to prove tha tho deli voro I 
tho stolen note to the accused. Tho boy’s 
statement tirat ho delivcrel tho lumdred 
ruiioos note to tlie accused Joes however 
receive some corroboration from tlio facts 
tliat the accused, when ho was arrested 
with tlie hoy, liad a note of Us. 100/- in 
his possession, and that ha unsuccessfully 
tried to concoil tlio fact that he had 
tlio note in his possession. In those 
circumstancos I tliink it was perfectly 
open to tho Court to find that tlio boy’s 
statement, about handing over tho stolen 
note to the accused, was true. The ac¬ 
cused must liave known that this note 
was stolon property. I think there are 
no grounds whatever for sotting aside 
the conviction under S. Ill ui;on the 
merits.- 

It has been further argued that tho 
learned Sessions JudtO had no jurisdic¬ 
tion to alter the conviction under S. 379 
to one under S. Ill, I. P. C. It is con¬ 
ceded that under S. 235, Criminal Jb C., 
the Magistrate was empowered to charge 
the accused with offences under Ss 363 
and 379 and to try him at one trial on 
both charges, as the alleged offences were 
so connected together as to form the 
same transaction. It is argued however, 
that when the provisions of S. 235 are 
untilized, by way of an exception to the 
general rule laid down in S. 233, then n<» 


t 
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'Other section (such as S. 236) which im¬ 
ports an exception to that general rule 
can also be brought into use. In other 
words, the provisions of Ss. 235 and 236 
are said to be mutually exclusive. It is 
urged, therefore that as the provisions 
ol"s. 235 have been relied upon for the 
purpose of trying the two offences under 
Ss. 303 and 379, no recourse can be had 
to the provisions of S. 236, and, there¬ 
fore the i»rovisions of S. 237 also cannot 
bo utilized for the purpose of altering 
tlie conviction under S. 379. I. P C. to 
one under S. 411, I. P. C. I have been 
referred to the ruling in JaneftJiar Das 
V. Emperor (1) in which it was held by 
a single Judge of this Court that the 
<provisions of Ss. 234.235 and 236 were 
mutually exclusive. The facts of that 
■case were very different from the facts 
of the case before me, and the main 
reason for holding that the trial in that 
case was illegal was that the two per- 
sons, who were being jointly tried, had 
been charged with three offences and 
each offence was framed in the alter¬ 
native either of criminal breach of trust 
-or abetment thereof. The result was 
that the accused had to meet six distinct 
sets of circumstances, and this was con¬ 
trary to the spirit of the provisions of 
S. 233. In the present case no questions 
arise about undue multiplicity of charges, 
or about the joint trial of two or more 
offenders. The ruling therefore does 
not appear to be directly applicable to 
the present case although it does con¬ 
tain a remark that supports the appli¬ 
cant’s contention. 

In the present case the accused was 
alleged to have (l) instigated a boy to 
commit theft and (2) dishonestly received 
stolen property from the boy and (3) 
kidnapped the boy from lawful guardian- 
ship. These acts formed a series and 
were so connected together as to form 
the same transaction. Looking at the 
provisions of S. 235 (l) alone, apart from 
anything else in the Code, I think it is 
clear that the accused could (and in my 
opinion should) have been charged with, 
and tried at one trial for offences under 
Ss. 379/109, 411 and 363, L P. C. Asa 
matter of fact the Magistrate charged 
him with offences under Ss. 379 and 363, 


(1) A. I. R. 19-29 All. 202=116 I. C. 794=30 
Cr. L. J. 687=51 All. 544. 


I. P. C. I think the Magistrate was 
wrong in framing the charge under S. 379, 

I. P. C., because no one alleged that the 
accused himself committed the theft. 

Now the question arises whether the 
provisions of S. 236 could not be uti¬ 
lized as supplementing the provisions 
of S. 235 (1). Supposing the Magistrate 
were doubtful whicli of several offences 
the provable fact.swould constitute, e. g., 
whether they would constitute an offence 
of theft, or of abetment of theft, or of 
receiving stolen property in addition to 
the offence of kidnapping. Would he 
not, in such circumstances, be authorized 
under S. 235 (1) read with S. 236 in 
charging him with offences under Ss. 379, 
379/109, 411 and 363, I. P. 0., and in 
trying him for every such offence? I 
cannot see anything in the Code 
or in the requirements of justice 
which prohibits such procedure. On the 
contrary such procedure seems to me to 
be expressly authorized by the Code. It 
cannot be said that the accused would 
be embarrassed by having'to meet a larger 
number of charges than the legislature 
contemplated. Illus. (a) to S. 236 shows 
clearly that a man may be charged, in 
respect of the same act, with thelt, re¬ 
ceiving stolen property, criminal breach 
of trust and cheating, i. e,, with four 
charges in respect of one act. I cannot 
understand why Ss. 235 and 236 should 
be regarded as mutually exclusive so that 
whenever a person is tried for two or more 
offences committed in the course of the 
same transaction, S. 236 must be deemed 
to have been expunged from the Code, 
It is a general rule of interpretation 
that effect must be given to every part 
of a statute and 1 see no reason in the 
present case why S. 235 (l) should not 
be supplemented by S. 236. On this 
view the accused could have been charg¬ 
ed under S. 236 with an offence under 
S. 411, I, P. C. in addition to an offence 
under S. 379, I. P. C. It follows that 
under S. 237 the appellate Court was 
justified in convicting the accused under 
S. 411, I. P. C. although he had not been 
expressly charged with that offence. 

Even if I am wrong in my view, there 
is another reason for refusing to inter¬ 
fere in revision. The trial Court was 
clearly empowered to frame a charge 
under S. 411, I. P. C., in addition to the 
charge of theft, by reason of the provi- 
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sions of S. 235 (l), Criminal P. C., alono, 
leaving section 236 out of account. 

Now under Ss. 535 and 537, Criminal 
P. C., I am prohibited from sotting aside 
the conviction and sentence as invalid 
merely on the ground that no charge was 
framed under S. 411, I. P. C., or on tlie 
ground that a charge was wrongly framed 
under S. 379, I. P. C. unless I consider 
that a failure of justice has in fact been 
occasioned thereby. In this case there 
has been no failure of justice. The ac¬ 
cused had to admit that, when he was 
caught with the boy, he had a hundred 
rupee note in his possession. His case 
was that the note belonged to him and 
that it had not been made over to him 
by the boy. The Court found that the 
note was stolen property received from 
the boy. It cannot be said that the 
accused was prejudiced by not having to 
meet a specific charge of receiving stolen 
property. The result of a re-trial upon 
a charge under S. 411 would bo a fore¬ 
gone conclusion. For ‘this reason also I 
reject the application. The applicant 
must surrender to his bail and serve the 
remainder of his sentence. 

B.v./r.k. Application rejected. 


A. I. R. 1931 Allahabad 51 

Bennbt, J. 

Sunder Teli —Accused—Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 552 of 1930, Decided 
on 13th August 1930, made by Addl. 
Soss. Judge Jaunpore, D/-30th July 1930. 

Criminal P. C., S. 260—Jurisdiction to 
try summarily is derived from nature of 
charge. 

The jurisdiction of the Court to try sum- 
^ % a case prosecuted by the police is 

derived from the nature of the charge preferred 
by the police. 

Where the police prosecute for theft of pro¬ 
perty not exceeding Rs. 50 and the Magis¬ 
trate convicte the accused of the theft of 
property not exceeding Rs. 50, then there 
18 no defect in the jurisdiction of the Magistrate 
to try the case summarily ; 36 Cal. 67 ; 77 I.C, 
992 and 5 C. W. N. 252, Dist. 

Where the police prosecute an accused per¬ 
son lot an offence triable summarily and where 
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the ^ragistratc convicts tli.it accused person of 
an offence triable summarily, any cxapgenition 
as to the nalnre of the offimce should not have 
any effoot ou the jurisdiction. [1’ 52 C 1, 2] 

Saila NatJi Mukcrji —for Applicant. 

Order. —This is a reference in revi¬ 
sion made by tlie learned Additional 
Sessions Judge of Denares, rocoininemling 
that the conviction and sentence in a 
summary trial of Sunder Toli ]>efore a. 
Magistrate should be (lu.ished and tiial 
another Magistrate sliould be ordered t(- 
re-try the case after framing j ropei 
charges. Probably the .\dditianal Ses¬ 
sions Judge did not mean that tlie cliargcs 
should he framed before the case was 
tried but that charges should bo framed 
at the normal period after liearing the 
prosecution evidence. Tlie facts in this 

case are lliat Mahomad Khan made a 
report in the thana to the effect that the 
following property liad been stolen from 
his shop ; 

Six Ings of silt v.vluod at — 4.'1 0 0 

One big ol chok.ir — — 2 12 (j 

Money amovinting to — — 5 s 0 

The total property alleged to have been 
taken is therefore worth Ks. 51-4-6. If 
this case had been tried on a complaint 
made by Mahomad Khan in Court, it is 
clear that it could not have been tried 
summarily, and three rulings produced by 
the learned counsel for Sunder Teli aro 
to this effect. These rulings are Fiin'ni- 
dra Nath Chatterji v. Emperor (l), Chan¬ 
dra ^lohan Das v. Emperor (2), Kailas 
Chandra Pal v. Joynuddi (3). All these 
three cases deal with proceedings initiated 
in Court on complaint, that is under 
S. 190(1) (a). But in the present case 
the Magistrate took cognizance under 
S. 190 (1) (b) upon a report in writing of 
the facts made by a police officer. No rul¬ 
ing has been produced to show that in the 
case of a prosecution by the police the 
question whether the trial is to be sum¬ 
mary or otherwise depends on the first 
report made in the police station. Now 
in the charge sent to the Court by the 
police it was alleged thet the accused 
Sunder Teli had stolen from Mahomad 
Khan two bags of salt. There was no 
prosecution by the police of Sunder Teli 
in regard to the remaining 4 bags o£ 

(1) [1909] 36 Cal. 67=12 C.W.N. 1011=3 
Cr.L J. 227-1 I.C. 519. 

(2) [1921] 77 I.C. 99-2=25 Cr.L.J. 523. 

(3) [1901] 5 C.W.N. 252. 
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■sal or the bag ol chokar or Es. 5 8-0 
'Cash. The reason why the police only 
prosecuted Sur.dor Toli for stealing two 
bags of salt is tliat on a search of the 
house of Sunder Toli only 2 bags of salt 
were found. Three of tiio renviining 
bags were found in the possession of a 
witness, who was the owner of the bags 
of salt. There was no evidence as to 
what liad happened to the hag of chokar, 
and there was no evidence to confirm the 
state’.ueut that Rs. 5 8-0 in cash iiad been 
taken. Moreover it appears from the 
evidence tliat the accused bunder Teli 
was not the only person who was con¬ 
cerned in the taking of property from 
the shop of Mahoraad Khan. Other per¬ 
sons are alleged to have taken ])roporty 
at tlie same liino, hut Sunder Toli was 
the only person prosecuted, and the evi¬ 
dence against him j^ut forward by the 
police was only as regards the finding of 
the two bags of salt in his house. It is 
true that the Magistrate in his finding 
held Sunder Teli liable for the theft of 
the sis bags of salt. Apparently he did 
so because of the statement of the owner 
of the bags that the accused had taken 
away the three bags of salt which he 
gave back to the owner Lallan. No au¬ 
thority has been shown to me for the 
proposition that because Mahomad Khan, 
the owner of the shop, when called as a 
witness stated what he had stated in his 
first report, that is that property to the 
value of Ks. 51-4-6 was taken by the ac¬ 
cused and his men, that therefore the 
jurisdiction of the Magistrate to try this 
case summarily would not exist. It was 
argued by the learned advocate for Sunder 
Toli that the statement of Mahomad 
Khan in evidence should be treated in a 
dillerent way from the statements of 
other witnesses for the prosecution. But 
Mahomad Khan was not conducting the 
in-oseoution. He was merely a witness 
called by the police, who wore prosocuting 
Sunder Toli. I do not see why the state¬ 
ment of Mahomad Khan should have the 
capacity of altering the jurisdiction of 
the Court in a way that the statement of 
any other witness in Court would not 
have. I consider that the jurisdiction 
!of the Court to try summarily a case 
(prosecuted by the police is derived from 
‘the nature of the charge preferred by the 
ipolico. It is possible that if the Magis¬ 
trate had come to the finding that pro- 
'perty worth more than Rs. 50 had been 
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stolen by this accused Sunder Teli, then 
the jurisdiction of the Magistrate to try 
the case summarily would have ceased, 
and it would have become the duty of 
the Magistrate to begin the trial again as 
an ordinary warrant case. But where 
the police prosecuted for theft of property 
not exceeding Rs. 50 and where the 
Magistrate convicted the accused of the 
theft of poierty not exceeding Rs. 50 
then I consider that there no defect in 
the jurisdiction of the Magistrate to try 
the case summarily. Accordingly 1 con¬ 
sider that the summary trial was not 
invalid on this ground. 

The other giound advanced by the 
learned Additional Sessions Judge is that 
the evidence of the complainant and his 
w'itnosses disclosed the ofleiice of dacoity, 
because he says there theft and 

extortion committed. Extortion is 
defined in S. 383. 1. P. C., as putting a 
person in fear of any injury to that per¬ 
son, or to any other, and thereby dis¬ 
honestly inducing the person so put in 
fear to deliver to any person any pro¬ 
perty. There is nothing in the judgment 
of the Magistrate which indicates that 
there was in this case any delivery of 
property by Mahomad Khan and to the 
accused. Accordingly therefore there 
could be no extortion. The learned coun¬ 
sel for Sunder Toli however suggests that 
the learned Additional Sessions Judge is 
mistaken in referring to the extortion, 
and that what he should have referred 
to was to para. 1 in the definition of 
“robbery" in S. 390, I. P. C. Theft is 
“robbery" under that paragraph if the 
offender, for that end, voluntarily causes 
or attempts to cause to any person death 
or hurt or wrongful restraint, or fear of 
instant death or of instant hurt, or of 
instant wrongful restraint. Now there 
is no evidence at all that any of these 
things was caused to Mahomad Khan. The 
evidence is that the accused and six or 
eight men came and demanded ]iaymenb 
of a sum of Rs. 8 alleged to be due from 
the brother of Mahomad Khan and 
threats' ed that if the money was not 
paid the house would be plundered. The 
accused and his compenions then entered 
the complainant’s shop and threw out 
the contents on the road and carried the 
contents away. There is nothing stated 
at all that Mahomad Khan was put in 
fear of instant death or instant hurt or 
instant wrongful sestraint. The owner 
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of tha six sacks of salt, V. W., Lallan, 
was present and asked-the accused not to 
take his sacks. 

It is quite possible that Mahomad 
Khan did not take any action in 
the matter, because ho saw that the 
owner of the salt was present. It would 
have to be proved that Mahomad Khan 
was put in fear of instant death or instant 
hurt or instant wrongful restraint before 
it could be held that the offence amounted 
to robbery. Accordingly I consider that 
even a technical offence of dacoity is not 
made out. and that the learned Sessions 
Judge was wrong in considering that 
there was such a charge shown hy the 
evidence. Moreover, as I have stated 
already, I do not consider that where the 
police prosecuted an accused person for 
an offence triable summarily and where 
the Magistrate convicts that accused per¬ 
son of an offence triable summarily, any 
exaggeration as to the nature of the 
offence should have any effect on the 
jurisdiction. 

For these reosons I refuse this appli¬ 
cation in revision and uphold the convic¬ 
tion and sentence by the Magistrate. 

K.N /k.K, Application refused. 
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King, J. 

Mohammed Yusuf and others — Appli¬ 
cants. 

V. 

Abdul Majid —Opposite Party. 

Criminal Revn. No. 140 of 1930, De¬ 
cided on 16th July 1930, from order 
of Sess Judge, Aligarh, D/- 3lsb Janu¬ 
ary 1930. 

(a) Criminal P. C. (1898', S». 107 and 436 
—Ajjplication under S. 107 is not complaint 
—Consequently S. 436 does not apply to 
persons discharged. 

An application under S. 107 cannot 
amount to a complaint, because it docs not 
allege that any person has committed an 
odence. It only alleges that there is a fear of 
a breach of the peace on the part of the oppo¬ 
site pvrty and prays that action may be taken 
to prevent the apprehended breach of the peace; 
consequently S. 436, Criminal P. 0., does not 
apply to the case of the persons, who were 
discharged, but were not accused of any oSenco. 
Under that section the Sessions Judge has no 
jurisdiction to set aside the order of discharge 
and direct further enquiry. The only section 


under which the Sessions Judge might 
take action, if ho considers that the other 
partv'is wrongly discharged, i.s S. 438 by nmUing 
a report to the High Court. fP 54 C 1,‘2J 

(b) Criminal P. C. <1898). St. 107 and 438 
—Proceedings under S. 107 primarily con¬ 
cern local authorities—Hich Court cannot 
interfer. 

The question whether it is necessary in 
the interests of keeping the peace lo take 
security from a party is esfcntially a (picRtion 
which primarily concerns tho District M »gis- 
trato and the local police. It is notaciso 
in which the Sossious Judge or tho lligli Court 
could interfere. [D 51 C 2] 

J/. A. A:iz —for Applicants. 

M. Waliullah —for tho Crown. 

Order.—This is an application in 
revision against an order passed hy flto 
learned Sessions Judge of Aligarh, sott¬ 
ing aside an order of discliargo passed 
hy a Magistrate of tho First Class and 
directing further inquiry to bo made 
under S. 107, Criminal P. C. 

It appears that there wore two parties 
who were hostile to each other, ono party 
consisted of Abdul Majid and hia as¬ 
sociates and the other party consisted of 
Mohammad Yusuf and his associates. 
Mohammad Yusuf made an application 
to the Magistrate under S. 107 for hav¬ 
ing the opposite party bound over to 
keep the peace. This was followed by a 
similar application made by .M)dul Majid 
that security for keeping the peace 
should be taken from Mohammad Yusuf 
and his party. Both the applications 
were sent to the police for inquiry. Tho 
police reported that there was fear of a 
breach of the peace, but the breach of 
the peace was to be apprehended from 
the side of Abdul Majid and his party, 
and that there was no apprehension from 
the side of Mohammad Yusuf’s party. 
The Magistrate proceeded with the ap¬ 
plication against Abdul Majid and his 
party and bound over Abdul Majid and 
two other persons under S. 107. As 
regards the counter application, ho drop¬ 
ped further proceedings on tlio strength 
of the police report and did not proceed 
to take any further evidence as against 
Mohammad Yusuf and his party. 

Abdul Majid and the two other persons 
bound over along with him appealed to 
the Sessions Judge, and at the same time 
Abdul Majid applied to him m revision 

praying that the order discharging Mo¬ 
hammad Yusuf and bis party under 
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S. 107 should be set aside, and that 


further inquiry should be made as 
against them. 

The learned Sessions Judge dealt with 
the appeal and with the revision in one 
judgment. He upheld the order passed 
against Abdul Majid and his two asso¬ 
ciates and dismissed their appeal. In 
the revision case he remarked that the 
Magistrate had discharged the accused 
persons on the strength of the police 
report. The learned Judge further ob¬ 
serves; 

“Ill my opinion It seems proper that Abdul 
Majid's evidence should he heard against these 
men, and if ic is found that these three men 
are likely to disturb the peace, they should be 
bound over under S. 107, Criminal P. O. I 
therefore set aside the order of discharge against 
Qudrat Ullah, Moliaininad Yusuf and Amanat 
Ullah and send the case hack to the Court 
below for trial on thc-merits.” 

It has been urged for the applicants 
that the learned Sessions Judge had no 
jurisdiction to set aside the order of dis¬ 
charge and to order further inquiry to 
be made under S. 107. 

In my opinion this contention is well 
founded. The only section under which 
the Judge could bo considered to have 
passed his order is S. 436, Criminal P. C. 
Under that section the Sessions Judge in 
exercise of his revisional powers can 
direct the District Magistrate by himself 
or by any of the Magistrates subordinate 
to him to make further inquiry into any 
complaint which has been dismissed 
under S. 203 or sub-S. (3), S. 204, or 
into the case of any person accused of an 
offence who has been discharged. 

The powers thus conferred upon the 
Sessions Judge under S. 436 do not apply 
to the action which he has taken in the 
present ease. The application made by 
Abdul Majid under S. 107 cannot be held 
to be a complaint. The word " com¬ 
plaint” is defined in S. 4, Cl. (h) of the 
Code as follows ; “Complaint” means the 
allegation made orally or in writing to 
a Magistrate, with a view to his taking 
action under this Code that some person 
[whether known or unknown, has com¬ 
mitted an offence. The application made 
by Abdul Majid under S. 107 cannot 
amount to a complaint, because it does 
not allege that any person has committed 
an offence. It only alleges that there 
is a fear of a breach of the peace on the 
part of the opposite party and prays that 
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action may be taken to prevent the ap¬ 
prehended breach of the peace. 

Moreover the application was not dis¬ 
missed under S. 203. That section only 
applies to the dismissal of a complaint, 
and I have already shown that an ap¬ 
plication under S. 107 cannot be held 
to be a 

“complaint within the meaning of the Code. 
S. 204, sub-S. (3) is clearly not applicable to 
the facts of this case. The last sentence of 
S. 430 also does not apply since the persons 
who were discharged were not “accused” of 
anv offence.” ’ 

It is conceded indeed by the learned 
Assistant Government Advocate that the 
Sessions Judge had no jurisdiction under 
S. 436 to set aside the order of discharge 
and to direct fui'tber inquiry. The only 
section under which the Sessions Judge 
might have taken action, if he had con¬ 
sidered that Mohammad Yusuf and his 
party had been wrongly discharged, was 
under S. 438 by making a report to the 
High Court. It has been suggested by 
the learned Assistant Government Advo¬ 
cate that this application may now be 
treated as a report made to the High 
Court under S. 438. This course is out 
of the question. The application is made 
against the Judge’s order and it cannot 
possibly be treated as a reference made 
by the Judge himself. 

Even if the Judge bad made a refe¬ 
rence under S. 438, I should not have 
interfered in revision. The question 
whether it is necessary in the interests 
of keeping the peace to take security 
from Mohammad Yusuf and his party is 
essentially a question which primarily 
concerns the District Magistrate and the 
local police. The police reported that in 
their opinion there was no necessity for 
taking security from Mohammad Yusuf 
and his party. The Sub-divisional Ma¬ 
gistrate considered that it was unneces¬ 
sary to take further action against them. 
If the District Magistrate had thought it 
necessary to take further action he could 
have permitted the institution of fresh 
proceedings. It is not the sort of case 
in which the Sessions Judge or the High 
Court should, in my opinion interfere. I 
set aside the order which is the subject 
matter of this application, and restore 
the order of discharge passed by the 
Subdivisional Magistrate. 

k.n./r.K. Order accordingly. 
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A. I. R. 1931 Allahabad 55 

Mears, C. J., and Sen, J. 

Em per or 

V. 

Xanliiici Dhimar and —Opposite 

116 S 

Criminal RoE. No. 71 of 1930, Decided 
on 9th duly 1930, made by Sess. 
Judge, Moradabad, D/- 27tli January 
1930. 

(a) Penal Code (1860), S 362—Offence 
of kidnapping from lawful guardianship is 
not continuing offence — Criminal P. C. 
S. 182. 

The offence o! kidnapping from laNvful giuir- 
diauship is not a continuing offonce. As soon 
us the minor is actually removed from tlie 
custody of his or her guardian* the offence is 
committed* The offence is not a continuing 
one as long as the minor is kept out of guar- 
dianship. [P 5 > C *2] 

(b) Criminal P. C. (1898), Ss. 180 and 
182—Abduction is continuing offence—Ac* 
cused can be tried in any of Courts within 
whose jurisdiction offence takes place— 
Penal Code, S. 366*A« 

Abduction is a continiiiug offence. A girl 
is abducted not onlv when she is first taken 
from any place but also when she is removed 
from one place to another. 

[P 55 C 2, P TjC C 1] 
N and his wife induced H, a twelve years 
old girl, to leave «t, in their comnany, with 
inteut that she may be or knowing that it is 
likely that she will be forced or seduced to 
illicit intercourse with another person. Later 
on they were joined by D, B and K, and removed 
R from place to place subsequently selling her. 
All the accused were tried at in. 

Held-, that the offence being a continuing 
ono could be tried at m. [P 56 C 1] 

That as D, D and K were parties to in¬ 
ducement to R. they could be tried at vi. al¬ 
though the part played by them was outside 
the jurisdiction of that Court. [P 56 C 1] 

That T>, B and K could be charged of 
having abetted the offonce and could be tried 
dll the Court within whoso jurisdiction the 
principal offence took place: 22 7. C. 730 and 
A. I. R. 1025 Oudh 328, Rel. on. [P 56 C 2] 

M. Waliullah —for the Crown. 

Sen, J. — Nanhua Ahyria, Mt Su- 
khao, Nanhua Dhimar, Bihu Chamar 
and Kesri Chamar were committed to 
the Court of Sessions of Moradabad by 
a Magistrate of the 1st Class of the 
■same district -to take their trial on 
charges, in the alternative, under Ss. 366 
and 366.A, I. P. C. 

Mt. Ram Kali is a maiden daughter 
of one Ganga Ram Ahyria. She is 
about 12 years old. She lived with her 
parents at Moradabad. Mt. Sukhao is 
the sister of Ganga Ram Ahyria, and is 
the wife of Nanhua Ahyria. Nanhua 
And his wife Mt, Sukhao are residents 


of Hapur which is within the jurisdic¬ 
tion of the Sessions Judge of Meerut. 

On 14th August 1919, Nanhua Aiiyria 
and his wife came to Moradabad and 
induced Mt. Ram Kali to leave Morada¬ 
bad in their company with intent that 
Mt. Ram Kali may be. or knowing that it 
is likely that she will be. forced or seduced 
to illicit intercourse with another person. 
They took her to Ilapiir wliere they 
were joined by Nanhua Dhimar and Bihu 
Cliamar. Nanhua Ahyria. ?klt. StiUhao, 
Nanhua. Dhimar and Bihu Cliamar 
took Mt. Ram Kali with them 
to Ilafizahad, a village in the district 
of Gujranwala in the Punjab. Here they 
were joined by Kesri Chamar wlioisa 
resident of Hapur. From Hafizahad all 
the live above mentioned persons wont 
to Rampur which is anotlier village in 
Gujranwala District and is 14 miles from 
Halizahad. Here they sold the girl to 
Barkat Ram, a Rajput Jat of Rampur 
for Rs. 300 representing to him that 
Mt. Rain Kali was a woman of the same 
caste as Barkat Ram. About six weeks 
later, the girl was recovered from tlia 
possession of Barkat Ram. 

The learned Sessions Jiidgo of Morada¬ 
bad has tried Nanhu .Ahyria and Mt. 
Sukhao and convicted them under 
S. 366-A, I. P, C. He has referred the 
cases of Nanhua Dhimar. Bihu Chamar 
and -Kesri Chamar to this Court with 
the recommendation that the commit¬ 
ment of these persons ho quashed as no 
offence was committed by these persons 
within the jurisdiction of the Court of 
session at Moradabad. 

This reference came up before Dalai, J. 
He fully considered the questions in¬ 
volved in the reference and gave his 
opinion thereon. He however referred 
this matter to a Bench of two Judges. 

We are in substantial accord with the 
views of Dalai, J. 

It is to be remembered that the offencei 
of kidnapping from lawful guardianshipj 
is not a continuing offence. As soon as 
the minor is actually removed out of the 
custody of his or her guardian the offence 
is completed. The offence is not a con¬ 
tinuing one as long as the minor is kept 
out of guardianship. But unlike kidnap-j 
ping abduction is a continuing offence, and 
has been held to be a continuing offence 
in re Ganga Dei v. Emperor {1} which 
has been followed in Sund er Sin gh v. 

IS'CV: L. J. 154=22 1. 0, 730, 
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,Emperor (2). It has been held in these 
leases that a girl is being abducted not 
only wlien she is first taken from any 
place put also when she is removed from 

one place to another. 

There may be abduction without the 
removal of a person fi'om lawful guardian¬ 
ship. As has been pointed out by 

Dalai, J. there is a close re-emblance in 

the lexis of Ss. 362 and 366-A. We are 
of opinion that some of the salient in¬ 
gredients of the two otTonces are common 
and that wo must hold that an olTence 
under B. 366-A is a continuing offence. 

Section 182, Criminal P C. inter alia 
provides that where an otTence is a con¬ 
tinuing one and continues to be cora- 
mitteef in more local areas than one 

.it may be emiuired into or 

tried liy a Court having jurisdiction over 
any of sucli local areas. 

The lo irnocl Sessions Judge has found 
that Nanhua Ahyvia and Mt. Sukhao had 
committed an offence under S. 3G6-A, 
f. P. C. within his jurisdiction. The 
offence being a continuing one, the other 
Iiersons, who joined Nanhua Ahyria and 
Mr. Sukhao at Hapur and llafizabad and 
participated in the sale of the girl to 
Barkat Ram, are equally guilty with 
them. Nanhua Ahyria and his wife had 
prevailed upon a minor girl to leave 
Moradabad and go with them to Hapur. 
On reaching Hapur, the inducement 
which had commenced at Moradabad did 
not cease but continued to exist. The 
same inducement continued at Hafizahad 
and Rampur. If Nanhua Dhimar, Bihu 
Chamar and Kesri Chamar were parties 
to tiie inducement and had prevailed 
upon the minor girl to go from one place 
to another with intent that she may he, 
or knowing that it is likely that she will 
be. forced or seduced to illicit intercourse 
with another person, all the ingredients 
necessary for the offence under S. 36G-.4 
are present in their case. We are there¬ 
fore, of opinion that although the part 
played by those three persons was out¬ 
side the jurisdiction of the Moradabad 
=^essions Court, the learned Sessions 
fudge of Moradabad had jurisdiction to 
try the case against these persons. 

There is yet another aspect of the 
case, which may be considered. The 
three accused persons either intention¬ 
ally aided or ^gage d with Nanhu a 

“(2) A. 1. Rn!925'Oiidh 328=66 1. C. 71=26 
Cr. L. .J. 695. 


Ahyria and his wife in the commission', 
of an offence under S. 366-A. They arej 
clearly guilty of abetment. Illustration 
(a) to S. 180, Criminal P. C. is instructive: 

“ A charge of abetment in-.iy be enquired into 
or tried either by the Court within the local 
limits of whese jurisdiction the abetment was 
committed or by the Court within the local 
limits of whose jurisdiction the offence abet¬ 
ted was cotnmitted." 

The offence abetted was one under 
S. 366-.\, I. P. C. which was committed 
by Nanhua Ahyria and his wife within 
the jurisdiction of the Moraflal)ad Court. 
Assuming that the abetment took place 
either at Hipur, H.tfiztbad or Ra npur, 
the charge of abetment against Nanhua 
Dhimar Bihu Cliimir and hesri Chamar 
could be enquired into and tried by the 
Moradabad Court within the local limits 
of whose jurisdiction the princiiial offence 
was committed. The lotrned bessions 
Judge may well bo justified, and if he so 
chooses, in charging these three persons! 
in the alternative for an offence of 
abetment, that is to say under S. 366-.\ 
coupled with S. 109, I. P. C. 

In the absence of more detailed parti¬ 
culars it is difficult to say whether any 
charge could bo brought against all or 
any of the three accused persons under 
S. 368, I. P. C. The venue for trial of 
a case under S. 368, I. P. C. is evidently 
the Court within whose jurisdiction the 
kidnapped or abducted person has been 
wrongfully concealed or confined. If 
Mt. Ram Kali was wrongfully concealed 
or confined at Hapur, Hafizahad or 
Rampur, the Court of Session at Morad¬ 
abad would have no jurisdiction to try 
the accused nnder S. 368, I. P. 0. 
The offence under S. 372, I, P. C. is 
distinct from that under S, 366-A, 1. 
P. C. AU the five accused persons who 
were committed to the Court of Session 
could bo tried for an offence under 
S. 372, I. P. C. This offence however 
was committed at Rampur and was 
beyond the jurisdiction of either the 
Court of Session or that of a Magistrate 
of the First Class of the Moradabad 
district. 

In view of what we have said above, 
the learned Sessions Judge of Moradabad 
has jurisdiction to try the case against 
Nanhua Dhimar, Bihu Chamar and aesri 
Chamar under S'. 366-.4/L09 or 366-A^ 
I.P.C.and the trial therefore must proceed. 

B.M./r.K. Order accordingly* 
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Niamatullah, j. 

Thahari Mallah —Defendant—Appli- 
oant. 

V. 

Eavi Tahal Tfirarf—Plaintiff—Oppo- 
si ^3 

Civil Kevn. No. 269 of 1929, Decided 
on 10th December 1929. from order of 
Sm. C. C. Judge, Gorakhpur. D,-8th 
April 1929. 

Stamp Act, S. 12—CanceUation of adhe¬ 
sive stamp by signature of executant made 
by scribe under his direction and on his be¬ 
half is sufficient compliance. 

The signature of an ilUtor.ate executant of a 
pro-note made by a scribe on an adhesive stan\p 
under the direction of and on behalf of the exe¬ 
cutant and in token of cancellation thereof is 
sufficient compliance with law as to ancell i- 
tion. [P 57 C -2] 

S. D. Siyiha —for Applicant. 

Shiva Prasad Sinha - lor Opposite 

Party. 

Judgment. — This is a revision arising 
out of a Small Cause Court suit brought 
by the plaintiff-respondent on foot of a 
pro-note. In defence the execution of 
the pro-note and receipt of consideration 
were denied. Circumstances under which 
the defendant signed a blank paper were 
alleged. The learned Judge of the Court 
below overruled the defence and held the 
execution of the pro-note and the passing 
of consideration duly proved. Accordingly 
he decreed the suit. 

The present revision has been filed 
mainly on the ground that the adhesive 
stamp on the pro-note in suit was not 
concelled in the manner required by S. 
12, Stamp Act, and for that reason the 
pro-note could not be enforced being in¬ 
admissible in evidence. This objection 
was not taken before the trial Court. On 
the merits I do not think it has any sub¬ 
stance. The adhesive stamp on the pro¬ 
note in question bears the signature of 
the executant in the bandwriting of the 
scribe of the pro-note. The executant is 
illiterate. S. 12, Stamp Act, provides that: 

"whoever executes any instrument on any paper 
bearing an adhesive stamp shall at the time of 
the execution, unless such stamp has already 
been cancelled in the manner aforesaid, cancel 
the same so that it cannot be used again”. 

Sub-S. 3 of the same section refers to 
one of the modes of cancelling an adhe¬ 
sive stamp, i. e,. by signing across the 
stamp. The learned advocate for the 
applicant contends that if an executant 
is illiterate and cannot therefore sign 
across the stamp he must put his thumb- 
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mark thereon, and in the absence of a 
thumb-mark or anything done by himself 
the stamp cannot bo deemed to have been 
duly cancelled. I am unable to accept 
this contention. An illiterate person can 
direct the scribe of the pro-note or any¬ 
one else to sign across tlie adhesive 
stainji oil liis own holialf. Such signature 
will bo (piito as good as his own signa¬ 
ture for the pur lose of cancellation. If 
the question had lieen raised before tlie 
trial Court jicrhaps oilier fads would 
have been brouglit to liglit to show that 
the adhesive stamp in this case was 
written on under circumstances which 
make it a valid cancellation. Even as¬ 
suming the facts as they appear on the 
face of the document, I think that the' 
signature of the executant made by the' 
scribe on the adhesive stamp under his 
direction in that liehalf and in token of 
cancellation tliereof is suHicient com¬ 
pliance with law. For tliese reasons 
this revision is dismissed with costs. 
V.B./r.K. Revision dismissed. 

A I. R. 1931 Allahabad 57(2) 

King, J. 

MatUoh Hasan and others —Petitioners. 

V. 

Mt. Kalawati and others — Opposite 
10S 

Civil Appln. No. 204 of 1930, Decided 
on 29th July 1930. 

(a' U P. Land Revenue Act (3 of 1901*. 
S. 111—Partition under S 111 ^1) (b;—Ques¬ 
tion of proprietary title referred to civil 
Court—Appeal against civil Court decision 
pending — Partition proceedings continued 
under S. Ill (2) by revenue Court cannot 
be stayed by High Court under Civil P. C., 
O. 41, R- 5, 

Partition proceedings were initiated under 
B. Ill (l) (b), Land Revenue Act (1901). As¬ 
sistant Collector referred the question of pro¬ 
prietary title arising therein to civil Court for 
determination. Civil Court declared title in 
favour of applicant for partition. Partition 
proceedings were continued under S. Ill (2). 
Appeal against civil Court decision was pending. 

Held : that Civil P. C., O. 41, R. 5 cannot be 
construed so as to empower High Court to stay 
proceedings in revenue Court which is not 
subordinate to High Court. [P 58 C 2] 

(b) U, P, Land Revenue Act f3 of 1901), 
S. 112—Stay of partition proceedings. 

High Court can stay partition proceedings in 
revenue Court if terms of S, 112 are applicable. 

[P 58 C 2] 

Iqbal Ahmad, Mukhtar Ahmad and 
Mansur Alam - for Applicants. 

Shahd Samn~for Opposite Parties. 
Judgment. —This is an application for 
stay of further proceedings in a partition 
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case pending before an Assistant CoUec- 
tov oi ‘Moraclahad. In this case it ap- 
cears that an obiection ^vas made 
involving a question of proprietary title, 
and the Court took action tinder R- HI 
(i) (h) Land Revenue Act of 1901, and 
required the applicant for partition to 
institute within three months a suit in 
tlie civil Court for the determination of 
such question. The applicant for parti¬ 
tion accordingly did institute a suit in 
the civil Court and got a declaration of 
title in her favour. An appeal from this 
civil Court decree has been tiled and 
is now pending before the High Court. 
Meanwhile the Assistant Collector is 
continuing the partition proceedings in 
accordance with S. HI (2). that is to 
say, he is dealing with the case in accor¬ 
dance with the decision of the civil 
Court, i. e., the civil Court in¬ 

stance. The appellant before this 
prays that the partition proceedings in the 
revenue Court may be stayed, pending 
decision of the appeal. It appears to me 
that the High Court has no jurisdiction 
to stay such proceedings of the revenue 
Court If tlie Assistant Collector, in- 
stead of referring the question of pro- 
prietary title to the civil Court for deter- 
mination. had elected to enquire into 
the merits of the objection hjmself as 
he was authorized to do under S. Ill U./ 
(c) and had passed a decree, then under 
S 112 the High Court could have issued 
a precept to the Collector desiring him 
to stay partition pending the decision 
of an appeal against the decree. It is 
argued that if the High Court can stay 
the partition pending an appeal a.gainst 
the Assistant Collector’s . ’j* 

would he very anomalous n the High 
■Court cannot stay the partitmn pending 
an appeal against the civil Court s deci- 
Sion I gvant that the position doss 
le-m anomalous. I do not know why 
the legislature has thought fit to empower 
fhfl ifi'^h Court to stay the partition m 
the fo mer case only, and _ not in the 
Utter The reasons for staying partition 
mi«ht be equally cogent in either case. 

In the case ot Bam Chantra v Mohan 
Dei (1) Byves, J.. expressed the view 

r aTe;" rhonlT" aB- 

“rthrfiLi‘’decTslon’°of the ofvU Court. 
He held that the revenue authorities . 


V. Mt. Kalawati (King, J.) 

“were clearly wrong, and that they did not 
act in conformity with the provisions of S. Ill 
(•2) tor the case was not dealt with in accor¬ 
dance with the decision of the civil Conrt as 
there had been no final decision of the civil 
Court.” 

I think it unnecessary to express any 
opinion whether the Assistant Collector 
is exercising a proper discretion, or is 
acting according to law, in proceeding 
with the partition case without awaiting 
the final decision of the civil Court, 
since I think that the High Court has 
no power to stay proceedings. 

In the first place there is nothing in 
the Civil Procedure Code, apidicable to 
the facts of this case. O. 41, R. 5, em¬ 
powers an appellate Court to stay pro¬ 
ceedings under a decree appealed f'^’om. 
As the partition proceedings are in 
accordance with” the decree under appeal 
they might be held to be proceedings 
“under” that decree. But, even if this 
liberal interpretation is accepted, I do 
not think that O. 41, R. 5. can be con¬ 
strued so as to empower the High Couit 
to stay the proceedings of a revenue 
Court, which is not subordinate to the 
High Court. I think it contemplates 
proceedings of Court subordinate to the 
appellate Court which passed the order. 

It is further suggested that this Court 
could issue an injunction to the parties 
to the appeal restraining them from con¬ 
tinuing the partition proceedings during 
the pendency of the appeal. O. 39, R. 1 
has no application to the facts of this 
case, and it is clearly not a case in which 
the exercise of any inherent powers 
could be contemplated. 

In the second place I think this appli¬ 
cation is expressly barred by the pro¬ 
visions of S. 233 (k), Land Revenue Act. 
This application is a “proceeding” with 
respect to partition of mahals, and there 
is nothing in S. HI or S. 112 which 
. confers jurisdiction upon a civil Court to 
take cognizance of it. 

In short the High Court can stay 
partition proceedings in a reveune Court 
if the terms of S. 112 are applicable, but 
cannot do so any other circumstances. 
In the present case the terms of S. 113 
are not applicable and I hold that the 
High Court has no jurisdiction to stay 
the proceedings. 

I dismiss the application with costs. 

G.P./b.K. Application dismissed. 


(1) A. I. R. 1923 All. 210-71 I. 
All. 309. 


C. 488=45 


1931 Bank of Upper India v. 

A. I. R. 1931 Allahabad 59 (1) 
Mckerji and Rennet, JJ. 

Ram Ghiilam —Applicant—Appellant. 

V, 

Kailash Xarain — Opposite Parly— 
Respondent. 

First Appeal No. 192 of 1928, Decided 
on 11th Deceoiber 1929, from an order 
of Dist. Judfie, Jhansi, D,'-l6th July 1928. 

Provincial Insolvency Act. S. 28 — Joint 
family property — On father's insolvency 
even son's share can be sold by receiver— 
Hindu law, joint property, father. 

On the insolvency of the father, the receiver 
is entitled to sell not merely the share of the 
father th. 1 t would fall to him at partition hut 
entire property in the father's hands belonging 
to the whole familv consisting of himself and 
his son : .1. I. B. 1926 All. 447 and A.I.R. 1920 
Mad. 994 (F.25.), Foil, and A. I. R. 192o P. C. 
IS-, A.I.R. 102G All. -2G2, Ref. [P 59 C 2] 

K.N. Laohate —for Appellant. 

S. C. Das —for Respondent. 

Bennet. J. — This is an appeal 
against an order brought by Ram Ghulain 
minor son of an insolvent Mulchand. It 
is claimed by the appellant that there 
was a partition between him and his 
father and that the property in dispute 
was allotted to appellant, and his mother 
gave some vague evidence to that effect. 
Two lambardars gave evidence tliat there 
had been no partition, and there is also 
the fact to be taken into account that 
the appellant is only a boy of 14 years 
of age, and therefore it is improbable 
that a partition between him and his 
father would have taken place. Accord¬ 
ingly we agree with the finding of fact 
of the learned District Judge that there 
has been no partition between the ap¬ 
pellant and his father. 

A further point was taken tliat on the 
insolvency of a Hindu father the interest 
of his son in the joint family property 
does not vest in the receiver, and that 
the share of the son should be discharged. 
This argument of the appellant was sup¬ 
ported by the ruling in The Allahabad 
Bank Limited, Bareilly v. Bhagioan Das 
Johari (l), and reference was made to the 
ruling of their Lordships of the Privy 
Council reported in Satnarain v. Bihari 
Lai (2). A later ruling of this Court 
reported in Om Prakash v. Moii Ram (3) 
interprets the ruling of the Privy Council 

1i)'a.T.’R. 1926^11. 262 = SfT.’a 3d9’^48 
All. 343. 

(2) A. 1. R. 1925 P.C. 18 = 84 I. C. 883 = 52 

I. A. 22=6 Lah. 1 {P.C.). 

(3) A. I R. 1926 All. 447 = 94 I. C. 175 = 48 
All. 400. 
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in a different sense, and the interpretation 
placed upon that ruling in Om Pralatsh 
V. Mod Ram (3) has been followed in a 
Full Bench ruling reported in T.S. Bala- 
venkata Seetharama Chettiar Official 
Receiver, Tanjorc (4). Following tlie 
ruling of Ofn Pralca.sh v. Moti Ram (3) 
we find that the receiver is entitled to 
sell not merely the share of the fallier 
that would fail on him at partition hut 
tlie entire property in the fathers hands 
belonging to the wliole family consisting 
of himself and his son. Accordingly we 
dismiss this appeal with costs. 

v.r./r.k. Appeal dis missed. 

(4) A. 1. R. 1926 Miul. 994=97 I. C. S25 = 49 
Mad. 849 IF.B.). 


A. 1. R. 1931 Allahabad 59 (2) 

Sen and Niam.vtullah, JJ. 

Bank of Upper India, Ltd. Defen¬ 
dant—Appellant. 

V. 

Arif Husain— Plaintiff—Respondent. 

Second .\ppeal No. 1205 of 192(. De¬ 
cided on 21st March 1930, from decree 
of Sub-Judge. Meerut. 

(a) Part Performance — Doctrine cannot 

create or annul a title. 

The doctrine of part performance cannot 
create or annul a title. Where there is a legal 
defect in an agreement botwoen the parties 
by rea.son of its not being registered but the 
parties have acted on the terms of the agree¬ 
ment and in arrangement of their rights in ac¬ 
cordance with the said terms, equity steps in. 
In such cases equity wiil support tninsac- 
tioii clothed iinpcrfcctlv in those legal forms 
to which finality attaches after the bargain 
had been acted upon. [P 61 C 2 ; I 62 C 1] 

Where the statute makes it imperative that 
certain couditions must be fulfilled the non- 
fulfilment of these conditions cannot he sup¬ 
plied bv invoking the doctrine of part perform¬ 
ance A. I. R. 1914 P. C. 27 -, A. I. R. 1923 
All. 641 (F. B.) and A, I. R. 1928 P- C. 273, 
Ref [PG2C1J 

(b) Limitation Act, Art. 60—Applicability. 

Article 00, does not apply to a suit for 
recovery of monev deposited under an agree¬ 
ment that it shall* be payable at a specified 
time. ^ 

Ram Nama Prasad- for Appellant. 

M. Waliullah —for Respondent. 

Sen, J.— Syed Zafar Husain made a 
fixed deposit ot Rs. 800 in the Bank of 
Upper India Limited at Meerut on 1st 
March 1910. The deposit was for a 
period of three months only and the 
stipulated rate of interest was 3 per 

cent per annum. , 

The fixed deposit receipt which has 

been exhibited in this case as No. 4 is- 
worded as follows: 
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“Received from Syecl Zivff ir Hussaiu village 
Dbolri, District Meerut, the sum of Rs. 800 
only as a deposit subject to three months’ notice 
of withdrawal bearing interest at 3 per cent 
pet annum from dith February 1910 payable 
on 1st January and 1st July of each year.” 

Syed Zaffar Hussain died on 10th 
June 1910. He left a widow Mt. Husain 
Bandi, a daughter Amtul Zainub, aged 
about 4 years and a son Arif Husain 
aged about 2 years. These were his 
heirs under the Mahomedan law and 
were entitled to the amount of the de¬ 
posit together with interest. 

It ought to be noticed that Syed 
Zaffar Husain died before the fixed depo¬ 
sit had matured for payment. 

Mt. Husain Bandi the widow had left 
this country and lived in Iraq from 1913 
to 1917. She died in 1917, the exact 
date of her death cannot be ascertained 
from the record. ^It. Amtul Zainub 
died on 14th October 1921. 

The present suit was commenced by 
Arif Husain for recovery of the amount 
of the fixed deposit on I8th Marcli 1926. 
Plaintiff was a minor at the date of the 
suit and the suit was instituted by one 
Syed Mohammad Paza as the next friend 
of the plaintiff. 

The plaintiff alleged that at the date 
of the suit he was the only person who 
was entitled to the money his mother 
and his sister having predeceased him. 

The Bank of Upper India, Limited 
closed its doors and went into voluntary 
liquidation on 8th October 1914. A 
meeting of the creditors was held which 
dresv up a composition scheme This 
scheme was sanctioned by thi-» Court 
under S. 163, Companies Act- on 2nd June 
1915. In pursuance of this scheme an 
option was given to the creditors either 
to accept fully paid up preference shares 
in the bank or to take debentures of 
the bank carrying interest at the rate 
of 4i per cent per annum according to 
the face value of their deposits. The 
High Court directed that this option 
was to be exercised on or before 5th 
January 1917. If the depositors did not 
exercise the option on or before that 
date they were to forfeit their rights to 
preference shares in the bank and were 
entitled to debentures only. 

No notice of these proceedings were 
given to the heirs of Syed Zaffar Husain. 
But the composition scheme appears to 
have been sanctioned by this Cou^ m 
due process of law under S# 153, Com- 


Arif Husain (Sen, J.) 

panies Act. It was therefore binding 
upon the heirs of Syed Zaffar Husain. 
Not having exercised the option to ac¬ 
cept preference shares on or before 5th 
January 1917 they became entitled to 
hold debentures from the bank carrying 
interest at the rate of 4j per cent per 
annum according -to the face value of 
their deposits. 

The debenture-holders appear to have 
appointed three trustees to act for and 
look after their interests. A formal deed 
of trust was executed on 18th December 
1915. The effect of this document was 
that a floating charge was created in 
favour of the debenture-holders on all 
the assets belonging to the Bank of 
Upper India. We do not know what 
the powers of the trustees were under 
this deed of trust. 

On or about 31st January 1917 a meet¬ 
ing of the debenture-holders was held 
and resolutions were passed modifying 
the terms of the original .deed of trust 
dated 18th December 1915. The* origi¬ 
nal trust deed was modified by a sup¬ 
plementary trust deed which was ex¬ 
ecuted on 18th June 1917 and which was 
sanctioned by the High Court. The 
terms of the supplementary deed were 
rather drastic. The object was to 
transfer the liability from the Bank of 
Upper India Limited to two other bodies, 
namely, the Trust of India, Limited and 
the Alliance Bank of Simla, Limited. 
The supplementary trust deed provided 
that each debenture holder of Rs. 100 
was to get Rs. 40 per cent cumula¬ 
tive preference shares of the Trust 
of India Limited and Rs. 60 per cent 
fixed deposit receipt in the Alliance Bank 
of Simla, Ltd. 

The heirs of Syed Zaffar Husain do 
not appear to have been represented at 
the general meeting in which the terms 
of the supplementary deed were mooted 
and ultimately adopted. It does not ap¬ 
pear that the trustees of the debenture- 
holders were within their authority in 
assenting to a modification of the origi¬ 
nal deed of trust and to a substitution of 
the liability of the Bank of Upper India 
Ltd. by that of the Trust of India 
and the Alliance Bank of Simla, Ltd. No 
debentures appear to have been issued to 
the heirs of Syed Zaffar Husain as ought 
to have been issued after 5th January 
1917. The plaintiff contends that his 
righi against the Bank of Upper India 


1931 


Bank op Upper India v. Arip Husain (Sen, J.) Allahabad 61 


Ltd. remains unaltered by the supple¬ 
mentary trust deed which is not binding 
upon him. 

The tactics adopted by the Bank of 
Upper India Ltd., were dilatory and obs¬ 
tructive. Upon the plaintiff claiming 
the money, the Bank insisted upon the 
plaintiff producing a successiou certifi¬ 
cate. A successiou certificate was pro¬ 
duced in due course. The Bank then re¬ 
pudiated the plaintiff’s claim. 

Upon the original fi.^ed deposit receipt 
being produced in support of the plain¬ 
tiff’s claim, the defendant Bank refused 
to admit its genuineness and put the 
plaintiff to its proof. 

A written statement attested by Mr. H. 
Hunter, liquidator, has been produced in 
this case which consists of 26 paragraphs. 
Various pleas were taken in defence but 
it is necessary to notice only two of the 
pleas which are material for the purpose 
xif this appeal. The defendant contended 
that the liability of the Bank having 
been transferred to the Trust of India 
Ltd. and the Alliance Bank of Simla 
Ltd. there was no subsisting cause of 
action against the defendant. It was also 
contended that the plaintiff’s claim was 
time barred. 

These contentions were overruled by 
the trial Court which substantially dec¬ 
reed the plaintiff’s claim. The plaintiff 
bad claimed a sum of Es. 1,373-11-0. 
The trial Court decreed the claim for Rs. 
1,333-11-0. On appeal by the Bank, the 
lower appellate Court has affirmed the 
decision. 

Holders of fixed deposits who did not 
surrender their receipts were treated as 
unconverted depositors. 

Ten lakhs of rupees were set apart in 
the Upper India Bank accounts to meet 
•the claims of the unconverted depositors. 

Syed Zaffar Husain’s deposit formed 
part of this sum of ten lakhs of rupees. 

Syed Zaffar Husain was not represent¬ 
ed at the meeting of the debenture-hold- 
•ers dated 31st January 1917. It does 
not appear that the trustees of the de¬ 
benture-holders had any authority to re¬ 
present the heirs of Syed Zaffar Husain 
or to negotiate about* their securities 
with a third party. The assets of the 
Bank of Upper India do not appear to 
have been transferred in due course of 
law to either the Trust of India or the 
Alliance Bank Ltd. A deed of release bear¬ 
ing an eight annas stamp appears to have 


been executed with the set design of con- 
veying the assets of the Bank of Upper 
India to the Trust of India Ltd. This 
document was unregistered and there¬ 
fore could not effectively operate to 
transfer the assets to the Trust of India 
Ltd. We are clearly of opinion that the 
plaintiff’s cause of action as a holder of 
debentures in pursuance of the composi¬ 
tion scheme sanctioned by the High 
Court on 2nd Juno 1915 under S. 153, 
Companies Act, remains uniminiired. The 
original rights of the parties under the 
fixed deposit dated 1st March 1910, be¬ 
came replaced by the rights which came 
into existence under the aforesaid order 
of the High Court. The plaintiff and the 
other coheirs became therefore the deben¬ 
ture-holders of the defendant company. 
They cauld not lose those rights except 
either by a fresh contract between the 
parties or by operation of law. The 
plaintiff or his other coheirs did not sur¬ 
render their rights to a third party under 
a fresh contract. Indeed, there was no 
novation of contract. The original rights 
as secured by the order of the High 
Court dated 2nd June 1915 did not cease 
to exist by operation of law’. The so- 
called deed of release was a mere waste 
paper. The supplementary deed of trust 
was clearly in the teeth of S. 212, Com¬ 
panies Act, which provides that: 

“ Any arrangement entered into between a 
compxny about to be, or in the course of being 
wound up voluntarily, and its creditors shall, 
subject to any right of appeal under this section 
be bindng on the company if sanctioned by an 
extraordinarv resolution and on the creditors, 
if acceded to by 3/4ths in number and value 
of the creditors.” 

The resolution mooted in the meeting 
of the trustees dated 31st January 1917 
was not acceded to by 3/4ths in number 
and value of the creditors. Tliis was 
therefore not an arrangement which 
could be binding upon the creditors. ^ It 
therefore could not take away the right 
of the plaintiff and his other coheirs. Re¬ 
liance has bean placed upon the doctrine 
of part performance as an answer to the 
objection that the directions of the sta¬ 
tute as contained in S. 212 have not been 
complied with. The doctrine of part 
performance cannot create or annul a 
title Where there is a legal defect in 
an agreement between the parties by rea- 
son of its not being registered but the 
parties have acted on the terms of the 
agreement and in arrangement of their 
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rights in accordance with the said terms 
en^iity steps in. In such cases equity 
will support a transaction clothed im¬ 
perfectly in those legal forms to which 
'finality attaches after the bargain has 
been acted upon; MuhommaS Musa v. 
^Aqliore Kumar Gaiitjoli {!). \\herethe 
'statute makes it imperative that certain 
conditions must be fulfilled, the non-ful¬ 
filment of these conditions cannot be 
supplied by invoking the doctrine of part 
performance. 

The assets of the Bank .of Upper India 
Ltd., consisted of moveable and immov¬ 
able property of the value of more than 
Rs. 100. There could be no transfer or 
release in favour of the Trust of India 
Ltd., or the Alliance Bank of Simla, Ltd. 
without an instrument in writing duly 
registered. It has been held by a Full 
Bench of this Court in Ham Gopal v. 
Tulsi Ham (2), that the doctrince of part 
performance cannot override the posi¬ 
tive rules of law embodied in the Trans¬ 
fer of Property Act. This principle does 
not appear to have been kept in view in 
re Hunter v. Damodar (3). The decision 
of one of the Judges in that case must be 
taken to have been overruled by the Full 
Bencli decision in lia^n Gopal's case (2); 
and also by a recent pronouncement of 
the Privy Council in Johji H. Arseciile- 
ratre v. B. M. Pcrcra, A. I. U. 192S P.C. 
273 at p. 275, it has been held by their 
Lordships of the Judicial Committee that 
the doctrine of part performance has no 
application when non-observance of a 
statutory provision makes the transac¬ 
tion ineffective. We are clearly of opi¬ 
nion that the plaintiff has a subsisting 
cause of action against the defendant-ap¬ 
pellant. 

Syed Zaffar Husain died before the fix- 
ed deposit became mature for payment. Of 
his heirs only one, namely, Mt. Husain 
Bandi the widow, was entitled to reco¬ 
ver a share of the deposit because she 
was a major. She was away from the 
country when the Bank of Upper India 
Ltd. went into liquidation and she died 
in a foreign land. Mt, Amtul Zainub 
died a minor. Plaintiff was a minor at 
the death of his father and continued to 

(1) a. I. R. 1914 P. C. 27=28 I. C. 930=42 

I. A. 1=42 Cal. 801 (P.C.). 

(2) A. 1. R. 1928 All. 641 (F.B ). 

'3; A. I. R. 1924 All. 772=81 I. C. 508=46 

All. 739. 


be a minor at the date of the present’ 
suit. 

The lower appellate Court has relied 
upon .•\rt. 60, Lim. Act, and held that- 
the suit was within limitation as being 
within three years from the time when 
tlie demand was made by the plaintiff 
for his money. The demand was made 
in 1925. Art. 60, Lim. Act prescribes a 
period of three years from the date when 

he demand is made in a suit: 

“ for money deposited under an agreement that 
it shall be payable on demand, including money 
ofa customer in the hands of his hanker so- 
payable.*’ 

The money payable under the fixed 
deposit was not subject to an agreement 
that it was payable on demand. It was 
not money of a customer in the hands of 
the banker “ so payable,” that is pay¬ 
able on demand. On the other hand, it 
was money payable by the Bank at a 
specified time, namely, upon the expiry 
of three months from the date of the 
deposit. Art. 60. Lim. Act, is therefore 
not applicable to a suit of this descrip¬ 
tion. The plaintiff’s claim however is 
saved from the operation of limitation by 
a variety of reasons. The cause of action 
accrued to the plaintiff during his mino¬ 
rity and the disability has not ceased. 
Under the composition scheme sanctioned' 
by the High Court ten years’ time was 
allowed for the debentures to mature for 
payment. The period of debentures ex¬ 
pired on 1st April 1925. The suit was 
instituted on IBth March 1926. It is 
clearly within time. This appeal is with¬ 
out force and is dismissed with costs. 

K.N./r.K. Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Nathan Lai and others — Plaintiffs — 
Appellant;. 

V. 

Durga Das—Defendant — Respondent. 

Second Appeal No. 2199 of 1927, De¬ 
cided on 16th May 1930, from decree of 
Dist.Judge.Bulandshahr, D/- 31st August 
1927. 

(ai Tranafer of Property Act 0882), S. 100 
—Stipulation in lease allowing lessee to 
deduct portion of rent as repayment of debt 
already borrowed by lessor from him creates 
charge on property leased. 

Id order to constitute a charge it is not 
necessary to employ any technical terms; where 
the intention of the parties concerned was to 
indicate in unambiguous language that a defi* 
nite fund should be employed for the discharge- 
of a particular debt or claim and there is no 
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ambiguity eithoc as to tho amount of tho cleht 
or the amount of tho claim out of which the 
debt has to bo satisfied, the transaction amounts 
to a charge. Under S. 100 a charge is no more 
than ft security upon property, but it is not to 
be confounded with a mortgage, because there 
Is no transfer of an interest in immovable 
property. [P 54 C 9] 

A stipulation therefore in a registered lease 
to the effect that the lessee should deduct from 
tho annual rent certain portion as repayment 
•of a sum of mouev alreadv borrowed bv the 
lessor from him. creates a charge on the pro¬ 
perty leased and is not merely a personal co¬ 
venant. If therefore subsequent to the execu- 
tioti of the lease, a creditor of the lessor obtains 
a money decree against him and at auction sale 
purchases tho property leased out, he purchases 
it only subject to tho charge created by the 
stipulation in the lease : In Ex-parte Wills, 
2 Coa\ C. C. 233 and In Cradnek v. Scottish 
Providoit Institution, 63 L. J. Ch. L5, Bel. on. 

[P 64 0 2] 

(b) Transfer of Property Act (1882), S. 8— 
Involuntary transfers. 

Sections, does not in terms apply to invol¬ 
untary transfers; but the principle .laid down 
-therein may be extended to such transfers. 

[P 64 C 2] 

(c) Transfer of Property Act (1882), S. 6 
— Registered lease containing stipulation 
creating charge in favour of lessee — Pro¬ 
perty sold at auction — Auction purchaser 
must be deemed to have purchased with con¬ 
structive notice of charge. 

Where a registered instrument of lease con¬ 
tains a stiputation whereby a charge is created 
in the property leased In favour of the lessee, 
and subsequently the property leased is sold in 
•execution of a money decree, the auction pnr- 
■chaser must bo deemed to have purchased the 
property with constructive notice of the exis¬ 
tence of tho charge. [P 64 C 2] 

M) Agra Tenancy Act (1926), S. 193(c)— 
.Set-off. 

A plea of payment is not a plea of set of!. 

[P 65 C 1] 

K. N. Katju —for Appellants. 

Panna Lai and S. N. Gupta —for Res¬ 
pondent. 

Sen, J. — Mt. Janki Kuer and Nand 
Kishore were the proprietors of “khata 
khawat’’ No. 1 of mahal Baqimanda, 
Mauza Muhiuddinpur Buklana, in equal 
moieties. On 8th August 1923, they exe¬ 
cuted a lease in favour of L. Durga Das 
for a term of five years, i. e., from 1331 
F. to 1335 F. The rent agreed to be 
paid hy the lessee to the lessors was 
Rs. 4,000. It was stipulated that out of 
the said sum of Rb. 4,000 the lessee was to 

Government Treasury Rs. 
i.yuy for the Government revenue every 
year, and the balance of Rs. 2,031 was 
payable to Nand Kishore and Mt. Janki 
jvuar in equal shares. On or about the 
^me when the lease was executed Nand 
Aishore borrowed Rs. 2,500 from the 


lessee, but left that amount with him 
for payment to one Mangal Sen. in whose 
favour he had executed a promissorv note 
for Rs. 2,100. 

Under the terms of tlio lease Rs. 
1,015-8-0 was payable to Mt. Janki Knar. 
As regards liis share of the rent, Nand 
Kishore entered into the following ar¬ 
rangement with tlie lessee. It was agreed 
upon that out of the rent due to Nand 
Kishore, i. e.. Rs. 1,015-8-0 annually, llie 
lessee would be entitled to deduct 
Rs. 500 per year with interest on tlio 
amount of Rs. 2.500 advanced hy him to 
Nand Kishore at the rate of one rupee 
per cent per mensem. One Niadar Mai 
held a simple money decree against Nand 
Kishore, in execution of which he got 
the interest of Nand Kishore in the leased 
property attached; and eventually the 
said property was ]>urchased liy the 
plaintiffs on 21st May 1924. The pre¬ 
sent suit was instituted under S, 102, 
Agra Tenancy Act. for recovery of Rs. 
1,100 principal and interest for 1332 F, 
being tlie share of rent duo to Nand 
Kishore for that year. They claimed 
Rs. 1,015-8-0 principal and Rs. S4-8-0 
interest. 

The suit was contested on the ground 
that the plaintiffs, as the transferees of 
the interest of Nand Kishore, were hound 
by the terms of the lease and that they 
were not entitled to recover tlie whole 
of Nand Kishoro’s share of rent for 1332 
F. but only so much of it as was payable 
to him after the deduction stipulated for 
in the lease. In brief, the defendant 
contended that, according to the terms 
of the lease, the lessee was entitled to 
deduct Rs. 500 together with Rs. 240, 
being interest on Rs. 2,000, which was 
then duo out of the sum advanced to the 
lessor at the time of the lease. 

The Court of first instance overruled 
this contention and decreed the plain¬ 
tiffs’ claim in its entirety. The judg¬ 
ment proceeds upon tho ground that the 
stipulation referred to above was of the 
nature and character of a personal co¬ 
venant and did not constitute a charge 
on the property leased. The stipulation 
in question therefore was personally en¬ 
forceable against Nand Kishore but could 
not be enforced against his transferees. 
The lower appellate Court has taken a 
different view. It held that the plain¬ 
tiffs, as the transferees of Nand Kishore, 
must be taken to take the property pur- 
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chased by them subject to the conditions 
which bound the property at the time of 
the auction sale. 

The principle question which arises in 
the case is as to whether a charge has 
been created upon the property by the 
lease, dated 8th August 1923. The answer 
to this question depends upon the con¬ 
struction of the lease. The covenant 
contained therein that the lessee should 
appropriate to himself a portion of the 
rent payable by him towards the satis¬ 
faction of a debt duo to him is a material 
term in the lease and, as such, is as 
much binding on the successors-in-interest 
of the lessor as upon the lessor himself. 

It is clear it was not open to the lessor 
to sue the lessee for recovery of the en¬ 
tire rent for 1332 T’. in defiance of this 
provision. It is equally clear that no 
suit for ejectment was maintainable 
against the lessee for non-payment of 
that sum. A charge does not involve the 
transfer of the interest in the property 
subject thereto and arises from the cir¬ 
cumstance that certain property, move- 
able or immovable, or any interest in 
such property, is indicated with certainty 
as the fund out of which a certain claim 
is to bo met or satisfied, the fund so 
indicated being the security for the claim. 
In Ex-parte 'iViUs (l), the facts were 
these; A. having borrowed money of B, 
by way of security made a lease of cer¬ 
tain lands to C and assigned rent received 
on that lease to B, but did not convey to 
him any further interest in the land. It 
was held that the transaction amounted 
to a mortgage. The princiiile enunciated 
herein is applicable to the facts of this 
case, the position of a charge holder 
being analogous to that of a simple 
mortgagee. In Cradock v. Scottish Pro¬ 
vident Institution (2), it was held by 
Romer, J., that 

“an equitable charge upon laud may be created 
bv an instrument in writing which showed the 
intention of the parties that a security should 
be created, although it coutamed no general 
words of charge.’* j 

The facts which gave nse to this deci¬ 
sion are instructive: , u- a i* 

“A father, upon the marriage of his daughter, 

executed a deed whereby be covenanted to pay 
his daughter an annuity, and for the purpose of 
Becuring annuity appointed ‘J*® 

rents and profits of lands to which he had an 

estate for life with a 

moneys received as s^cifie^^th^de^._ 

(1) [1790] 2 Cox. C. C. 233. 

(2) [1893] 63 L. J. Ch. 15. 


It was held that the deed created a 
charge upon the father s life estate in 

the lands. . . 

In order to constitute a charge it is nob 
necessary bo employ any technical terms; 
where the intention of the parties con¬ 
cerned was to indicate in unambiguous 
language that a definite fund should be 
employed for the discharge of a particu¬ 
lar debt or claim and there is no ambi-, 
guity either as to the amount of the debti 
or the amount of the claim out of which 
the debt has to be satisfied, the transac¬ 
tion amounts to a charge. XJuder S. 100, 

T. P. Act. a charge is no more than a 
security upon property; but it is not to- 
be confounded with a mortgage, because 
there is no transfer of an interest in 

immovable property. 

It has been argued by Dr. Katju that 
the plaint iffs-appellants are the trans¬ 
ferees of immovable property under the 
auction purchase, and having regard to 
the provisions of S. 8, T. P. Act, they 
must be taken to have acquired the en¬ 
tire interest in the immovable property 
in utter disregard of any charge that 
might have been created upon the pro- 
perty. S. 8, T. P. Act. does nob in terms 
apply to involuntary transfers; but the 
principle laid down therein may be ex-j 
tended to such transfers. The language 
of S. 8 however does nob support bis 
contention and is, in fact, against it, 
because all that it provides is that a 
transfer of property passes to the trans¬ 
feree all the interests which the trans¬ 
feror is then capable of transferring. If 
then, on the date of auction purchase, 
the property was subject to a charge or 
burden, the transferee is nob clothed 
with a higher interest in the property 
than what the transferor was capable of 
passing. 

It has further been contended that, 
assuming that a charge was created upon 
the property under the lease dated 8fch 
August 1923, the charge in question could 
not be enforced against him, because he 
was a transferee without notice. This 
plea does not arise from the pleadings. 
Upon a true construction of the lease, a 
charge was created in favour of the lessee. 
The said charge being contained in a! 
registered instrument, the auction-pur-j 
chasers must be deemed to have pur-, 
chased the property with constructive^ 
notice of the existence of the charge. We 
are therefore of opinion that the con. 
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tention put forward is without any force, 
being opposed to principle and unsup¬ 
ported by authority. 

It is next contended that the plea put 
forward by the defendant vendee upon 
the terms of the lease as regards the 
payment of the debt due to him amounts 
to a plea of set-off and. as such, it offends 
against S. 193, Cl. C, Agra Tenincy Act. 
The argument proceeds on the assump¬ 
tion tliat the defendant pleaded a set-off 
in this case. Wo are clearly of opinion 
that no plea of set-off was put forward 
or was intended to be advanced. All tliat 
the defendant contended was that part of 
the claim had already been satishel by 
rexson of the stipulation contained in the 
lease. A plea of payment is not a plea 
of set-off, and the two mvtters are not to 
be confounded. Those wore the only 
Ipoints argued in this ap[)eil. They are 
without force. We dismiss this api>eal 
with costs, which will include counsel s 
fees in this Court on the higher scale. 

S.R./r.K. Appeal dismiaaed. 
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Mqkerji and Bennet, 77. 

Ham Narain-Kishuii Dayal — Plaintiffs 
—Appellants. 

V. 

Ram Prasad and oi/tcrs—Defendants— 
Ro-ipondents. 

First Appeal No. 324 of 1926. Decided 
on 9th May 1930, from decree of 
First Sub-Judge, Cawnporo, D/- 10th 
March 1926. 

:}Ma) Civil P. C. {n09K O. 41. R. 5 (3) — 
Security bond executed in favour of presiding 
officer of Court—Title as v/ell as name of 
presiding judge omitted from bond — But 
reference made in bond to Court — Bond held 
to be valid and assignable by Court. 

Th'i coinnion form of a security bond is a bond 
in favour of the prosidinK officer of the Court 
either expressed by ii itnc with qualific vtion that 
he is the prosiding officer of that Court or ex¬ 
pressed as .fudge of that district. [P 67 C 2] 
Pending revision in the High Court .a security 
bond w.as executed and execution stayed. Al¬ 
though form No. 2, App. G, Civil P. C., 
directs title to be put as the heading of the bond 
still the title as well as the name of the presid¬ 
ing oCicor of tbc Court were omitted. But in 
the body of the bond, there w.as reference to the 
Court of the .Judge in whoso favour the bond 
was exec 11 led. 

Held: that the mere omission of the title and 
the name of the presiding oiVicer of the Court 
would not make the bond invalid. The bond 
thorefoto was valid and could ho assigned by the 
Court: A. /. R. 1919 P. C. 55, Expl. and Dwf. 

[P 67 C 1] 
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:Jc(b) Civil P C (1908), S. 11 — Hypotheca¬ 
tion bond executed to stay execution can be 
enforced by suit only - Proceeding to enforce 
such bond will not be barred by any decision 
in previous execution proceedings — Civil 
P.C , O 41. R. 5. 

Li il'iliry on a hypothecation bond executed to 
stay execution proceedings cm be enforced, not 
in the c'ceeiilion proceedings but onlv by a hcpi- 
nte suit, lletice any decision given in the ex¬ 
ecution procec lings cannot operate as res jndi- 
it i against a procec'ling startcl on the Insis of 
le hypothecation bond; .1. I. R. 192 > .1//. 117, 

LP C -i] 

(c Civil P. C. flDOSb 0,30, K. 4-Suit 
brought against firm of two partners-One 
partner dying after submitting written state¬ 
ment but b fore suit was d creed -His legal 
representaliv ■ not brought on record — De* 
CT'-e pass-d is not executable against his 
persona! estate. 

Where a suit is brought against a firm of twO 
pirt-iers and o.ie of tlicin dies after li iving stib- 
niittel liis written slitemeiit Init before the 
suit is doercel an 1 hisleg'.l rearcsentiLivcs are 
not brought on the re?or 1, the deciee pi'-scd will 
not bin I ihe person il est tteof the flo eisod 
partner but iscipiblcof cxo<’ijtion onlv agiinst 
the assets of the piidneishiu, and not aglinsfc 
Die iiriviie ost*te of llie decoisel nirlncr: 
.1. I /2. Ib27 lioiii. .Osl, A.I.ll. I:i2d Rnm. 
GO- 1 I R. tloiii. loo and .1. I. Ii. 

Mai. 733 F.B.), llff. [L’70 C 1] 

D E O'Connr and Ram Nama Pras'id 
—for Appellants. 

K. .V. Kntjii, U. S Rajpai and 77. S. 
Piithak —fc r Respo-ul .mts. 

Bennet. J.— These are two connected 
appeals brought by the plaintiff lirm of 
Rtm Karain-Kishun Dayal of Cawnjiore 
against, decrees of tho letmed First Sul)- 
ordinate .Judge of Cawporo dismiss¬ 
ing their two suits. The circuinslaMcos 
which g ive rise to this litigation areas 
follows: Tliero was a lirm in Cawnporo 
by the name of Sitarain Nathm i! and the 
plaint iff linn ha-l dealings with it by sup- 
jtlying cloth, and the i>laintiff firm 
brought a suit No. 280 of 1919 against 
the firm of Sitaram Nathmal. .\t that 
time there wore two^iartners in that firm, 
Nathmal -and Balmakund, and on 23rd 
June 1919 a written statement was filed 
on behalf of the firm by Nathmal stating 
that he was a partner in that firm. 

Subse luenlly, at a date not shown, tlie 
parties in that suit agreed to refer the 
matter to arbitration. After the agree¬ 
ment Nathmal died in January 192(), and 
it is stated in the Judgment that prior to 
that date no proceedings had been taken 
in arbitration. Subsequent to that date 
proceedings in arbitration took })lace, and 
an award was filed on 11th Decem¬ 
ber 1920, and on that award a decree was 
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framed against the firm Sitaram Nath- 
inal. Tlie award granted a sum to the 
plaintiffs of Rs. G8,136-1-0. By this dearee 
of ‘23rd Decomher 1920, the decrectal 
amount was to be paid in two inslahuents: 
one instalment at once and tiie otlier 
instalment within two months from the 
(late of tlio decree. There was a revision 
proceeding in the High Court at tlio in¬ 
stance of tlie defendant firm. Execution 
api»lications were taken out in regard to 
eacli instalment, and execution was stayed 
on execution of two security bonds the 
one dated 12th January 1921 and the 
oilier dated 10th March 1921. These 
bonds were executed by two of the sons 
of Nalhmal, Ram Prasad, on behalf of 
liiinself and his minor brother Chhotcy 
fyal, and Laclihi Ram. These bonds 
hypothecated in the case of the bond 
dato<l 12th January 1921, a house 25/11, 
and in the case of the bond dated 10th 
starch 1921, a house 4S/107 and a grove. 
The application in revision was dismissed. 
The decree-holders then applied for ex¬ 
ecution of their decree in respect of both 
instalments on 23rd July 1921 : see p. 75 
of the paper book. That .application 
stated that summons should be served on 
Balmakund, but an objection was filed on 
bobalf of Ram Prasad and Lachmi Narain 
the two major sons of Nath mal. Their 
objection was disallowed by the learned 
Subordinate Judge on 3rd January 1922, 
but in tliat proceeding he held : 

*‘tho share o( their minor brother Chhotey Lai 
is not liable to be sold and attiched in satisfac¬ 
tion of the decree iu question.” 

The present plaintiffs took this execu¬ 
tion order in appeal to this Court, but as 
t liey did not make Chhotey Lai a party, 
their appeal was dismissed. Accordingly 
the decree-holders put up for sale the 2/3 
of the property of Nathmal owned by his 
two adult sons Ram Prasad and Lachhi 
Ram and the 2/3 share in hotise 55/11 
was sold for Rs. 15,700. This had 
been hypothecated for Rs. 37,402-13-6, 
and accordingly, in Suit No. 217/25 
the plaintiffs sue for the balance of 
Rs. 21,702-13-6, and they asked 
that a decree for that amount should 
he passed, and if the defendants do 
not pay, the hypothecated property not 
already sold, that is one-third share of 
Chhotey Lai the minor son of Nathmal, 
should be sold. Now this one-third 
share of Chhotey Lai was attached by 
Messrs. Ganesh Das-Ram Gopal of 
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Calcutta in execution of a simple money 
decree against Nathmal Parshadilal and 
at an auction-sale this one-third share 
of Chhotey Lai was purchased by Munna 
Lai. who is defendant 5 in Suit No. 217 
of 1925, and he is the contesting respon¬ 
dent in this case. The circumstances in 
tlie Appeal No. 325 of 1926, are similar, 
and the real contesting respondents ai*e 
the purchasers of tlie one-third share of 
Chhotey Lai which was sold in execution, 
that is defendant 5 Jitmal who purchased 
the grove and defendants 6 and 7 who 
purchased the share of the house. 

The learned Subordinate Judge has 
dismissed the suits of the plaintiffs on 
various grounds. Firstly, he has held 
that the security bonds were not valid 
because they avere in favour of the Court 
and he held that such a bond was invalid 
and also that it could nob be assigned by 
the Court. Secondly he has held that the 
proceedings in execution on the objec¬ 
tion of the two elder brothers in which 
it was held that the share of the minor 
brother could not be attached and sold 
in execution of this decree are a bar by 
the principle of res judicata against the 
plaintiffs raising the question in this suit. 
He further held that the properties in 
question were not the assets of the 
business. 

The first question which we will dis¬ 
cuss in these appeals is whether these 
security bonds are valid bonds, and 
whether they have been validly assigned 
by the Court. The learned Subordinate 
Judge relied on a ruling of their Lord- 
ships of the Privy Council reported in 
Raj RafjJuihar Si7igh v. Jai hidra 
Bahadtir Singh (l). In that case there 
was a security bond which had been 
drawn up in the year 1902 previous to 
the Civil Procedure Code of 1908. As 
their Lordships remarked at that period 
there was no definite form in which 
security bonds on an application to stay 
execution should be framed. The bond 
in question did not purport to be in 
favour of any person, but merely stated 
that the applicants furnished security 
and declared that the hypothecated pro¬ 
perty should serve as security and be 
liable to the extent of a lakh of rupees. 
It was argued that the mortgage might 
be valid because the bond might be taken 
to be in favour of the Court. Their 
Lordships said : 

(1) A. I. R. 1919 P, C. 55. 
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“Tho Cov\rt is uot a juridicvl person. It 
cannot bo snod. It cannot tvko property, ami 
as it cannot take property it cvnnot assign il. It 
rotntins thercloro, that there is an umpu'SlionoI 
liability, and th-vt the only mole of cnforcint* 
it must bo by the Court inikiuR an order in the 
suit upon an application to which the sureties 
are pvrtios that the property chirgel i)e sold 
unless before a dxy nvmcd the sureties find the 

luonov.*’ 

% 

In this case boforo thoir Lorciships it is 
shown on p. 160 that tho (luostion was 
whether it was necessary that a separate 
suit should be broutfht to enforce tho 
liability against the sureties. Tho find¬ 
ing of their Lordships was that it was 
not necessary that such a sopar.ita suit 
should be brought, and accordingly they 
directed that the words: 

“the property hypolhocafed by tho instrumen 
of security of lOth September 1902 is liable 

should be added to the decree of the trial 
Court. This shows that although their 
Lordships criticized the tho language of 
the security bond, they did not consider 
that it was a bond which was null and 
void. B'urbher at p. 16S (of 42 .1'^.) thoir 
Lordships remarked that the form in 
appendix “G” No. 3, present Civil P. C. of 
191)8 should obviate the difficulty arising 
in future, although it was not quite clear 
whether the form should be in favour of 
a party or an officer of the Court. Now 
in the present security bond printed at 
p. 63 a comparison with form No. 2, 
Appendix “G,” Civil P. C., will show that 
the Code directs the title to be put as a 
[heading of the bond. But such title is 
blank in the presenf'bond. It should have 
apparently been addressed to the presi- 
|ding officer, the Subordinate .fudge of 
Cawnpore. In the body of the bond there 
is a reference to the Court of the Sub¬ 
ordinate Judge of Cawnpore and it states: 

“We, the executants therefore stand as sure¬ 
ties of our own accord and do hereby hold our¬ 
selves and our heirs and representatives liable 

to the said Court.When called upon 

to do so.Wo hereby hypothec vte house 

number so and so." 

"We consider that the mere omission of 
the title from this document and the 
na ne of the presiding officer does not 
make it an invalid document, and that 
we should presume that the formality 
prescribed by the form exists. As noted 
by their Lordships of the Privy Council 
the obligee wou)^ be an officer of the 
Court and not the Court itself. Thera is 
statutory provision for such security 
bonds in favour of the presiding (Officers 
of the Courts in India. Thus, in S. 3i (a), 


Guardians and.Wards Act, it is ])rovidod 
till,!, a giurtlian should give a socurity 
l>ond to the .fudge of the Court, ami the 
form for tliis securily hond is contained 
in the' General I’nlos (Civil) of 1926 for 
civil Courts suhordinato to tlm lligli 
Court of .lu.licature at Allahihvd. Vol. I, 
where in R. 23 at p. 2o2 it is l.iid down 
that tho form shvll l)e that in R. I on 
p. 231. The expression used hero is : 

“T. E. E,. .lo hcroliv :ni'l biiil mysi-lf 

tolUosiiil I inLo'uul h is sm-i-e.S'.ors ill lo 

St uul seciiritv etc.’’ 

Anotlier case in wliicli a security l)ond 
is taken in favour of the presiding otlicer 
of a Court is under S. 233, Succession Act, 
where tlio form of the hond is giveti on 
p. 233 of tho same (ieneral Rules. That 
form states : 

“Wo .1. B. of . . ., ('. arc tiouiicl 

into tl. II. Ks.j.t)ic -Imlrt'' of Uio 

District Court of.ami lo liis siu'ccssors 

ill otlicc ill the sum of rupees.’’ 

These examples show tint in India 
the common form of a security bond is a 
hond in favour of tlie presiding officer of 
the Court either expressed by naiu) with 
the qualification that lie is tlio presiding 
officer of that Court or expressed as .Imlge 
of that district. .Accor.lingly we consider 
that the security bonds in (juestion are- 
valid documents and they were dnlyi 
transferred by a registered deed of trans-. 
fer by the Additional Subordinate .ludgoi 
to the plaintilT firm. Accordingly we con-i 
sider that under those security bonds^ 
duly transferred the plaintiffs are leg.Lily- 
entitled to bring the present suits. 

The next matter which i.s made a 
ground of appeil, is tliat the formir jiro- 
ceedings in the execution dcjiartment 
terminating in the order of the Suliordi- 
nate .Tudge on 3rd January 1922. to llie 
effect that the share of Chhotey Lai was 
not liable to be attaclied and sold in 
satisfaction of the decree in question, is 
not a bar to the present suits under the 
rule of res judicata. The decree of which 
execution was sought was a decree against 
a firm of Sitara-n Nathmal, and in tliat 
firm Chhotey Lai was not a partner. There 
are three applications for execution on 
the record in none of which notice w is to 
be served on Chhotey Lai. The application 
in question is printed at pp. 75 and 76 of 
the paper book, and the only mention of 
Chhotey Lai is that contained at p. 75 to 
the effect that the security bond was ex¬ 
ecuted by his brother in his name, but in. 
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coUitnn 9 “against wliom the decree is to 
be executed " is stated: 

“firm Sit.uMin X.ithuial oE Kihukikothi. The 
su]i>iiiuii$ will he server! on J-i•.liiiiikund, son of 
Suiclii Rvin, a partner of the firm juclgmeiit- 
deb'or.” ' 

Tliis matter is of some importance 
because in para. 11 of tlie plaint it is in¬ 
correctly stated tliat the application for 
execution was against defendant 2 Chho- 
tey Lai along with other persons and the 
ieirnod Sul'ordinate Judge has been 
mistaken on tliis jroint. When the ex¬ 
ecution iiroceedings were going on an ob¬ 
jection was filed by Ram Prasad and 
Lachhi Ram and Chhotoy Lai was not a 
party to that objection. Tlii.s is shown 
by the heading at p. HI of the order of 
the Hubordinale Judge on the objection. 
An appeal was taken against the order of 
the Subordinate Judge of 3rd January 
1922 and the decree-holders did not 
make Chhotey "Lai a party to that appeal 
presumably l)ecause he had not been a 
l)arty in tlie execution Court, but the 
order in appeal of this Court printed at 
p. 99 shows that tlie aiipeal was dismiss¬ 
ed on the ground: 

“Tho dccroe*boldors hivvc not choson to 
make Chhotey Ini a p^tty to this appeal, and 
the> cin therefore obtain no relict against him 
as he is not ropresenlei in the proceedings/* 

Later an application for a review of 
this order in appeal was made, and 
Mukorji, J., considered that no review 

'was necessary, and he states at p. 101: 

"in the inescnt .a?i>lication for review of 
judgiiicnt it is that Chhotey Lai was nob a 
pvrty in the Court below, and if the applicants 
want to proceed agiinst Chhotev Lai, the judg- 
nient of this Court would be a bar to the trial 
of tiio (piostion of Chhotey Lai’s liability in the 
presence of Chhotey I»al. 

I do nob presume to advise the applicants, 
but it -cems to mo their apprehension is bxsc- 
less. All that we have said was that we were 
not going to decide anything against Chhotey 
Lai in his absence. We have given no judg¬ 
ment on the merits of the case. In the cir¬ 
cumstances I do not see why, if the applicants 
have anv reme ly against Chhotej'Lai, that re¬ 
medy should bc’birred, because we refused to 
he ir the appeal." 

Under these circumstances we consider 
that these proceedings in execution are 
not a bar to the present proceedings be¬ 
cause Chhotey Lil was not a party to the 
execution proceedings. Also the decree- 
holder was only seeking to enforce a per¬ 
sonal liability as is clearly stated by his 
counsel at p. 79, whereas in the present 
proceedings the plaintiff is seeking to 
enforce the liability of the hypotheca¬ 
tion bond of the property. An order in 


execution deciding a matter in issue will 
be res judicata in subsequent execution 
proceedings as was held in Dwarka Das 
V. Muhammad Ashfaq UU.ah (2), where 
it was laid down that after a notice to 
the judgment-debtor the judgment-debtor 
could not raise the question again in 
subsequent execution proceedings. But 
the i)re;.-ent suit is not an execution pro¬ 
ceeding. It is also to be noted that 
O. 34, R. 14, lays down that where a 
mortgagee has obtained a decree for the 
payment of money in satisfaction of a 
claim arising under the mortgage, he 
shall not be entitled tcy bring the mort¬ 
gaged property to sale otherwise than by 
instituting a suit for sale in enforcement 
of the mortgage. Under the principle of 
this rule there is reason for Imlding that 
the present proceeding to enforce the 
hypothecation liability on this property 
is correctly a suit and not an execution 
proceeding. Accordingly therefore the 
decision in the execution proceedings 
would not be res judicata for the i)rosonb 
suits, because the present suits are for 
enforcement of a liability which it would 
not be possible to enforce in the execu¬ 
tion Court. 

^Ve may also point out that the order 
of the Subordinate Judge was apparently 
passed under O. 21. R. 23 (2). The proce¬ 
dure in hearing objection to applications 
for execution must be similar to the pro¬ 
cedure in hearing objections to attach¬ 
ment. 0.21, R. 63, provides that a party 
against whom such an order is made may 
institute a suit to establish his right. 
We consider that this principle would 
govern the execution order in question 
and there would be no bar of res judicata 
to the present suits. 

The main question on which the decrees 
of the learned Subordinate Judge dis¬ 
missing these two suits was upheld by 
the learned counsel for the respond¬ 
ents was that because Nathmal had 
died during the hearing of the original 
suit No. 280 of 1919, by the plaintiffs 
and because the plaintiffs in that case 
had taken advantage of O. 30, R. 4, 
and had not joined the legal repi’esen- 
tatives of Nath Mai as parties to the 
suit, therefore, it was not open to the 
decree-holders to proceed in execution 
against the personal property of Nath 
Mai. It is admitted that O. 21, R. 60 

(‘2) A. L. K. .1925 All. 117=80 I. 0. 722=47 

Xll. 86. 
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does not niako any cloar provision on 
this point. V'ov the appeUant-plaintilY it 
was claimod that even though the legal 
representatives of the deceased partner 
had not boon brought on the record, still 
the decree could he executed against his 
personal estate. It is to ho noted that 
the present case is differentiated from 
those in various rulings which were 
quoted, because in the present case wlien 
a written statement was tiled in the suit 
agaii^st the firm tliat written statement 
was filed by Nathmal, who filed it as a 
partner in the firm ; see attestation at 
p. 13 of the Printed Book (“ I, Nath Mai, 
one of the proprietors of the firm ‘ Sita- 
ram Nathmal ” defendants do declare.”) 
Accordingly Nathmal would come with¬ 
in the words “ any person.who 

lias admitted on the pleadings that he is 
a partner ” wliich are contained in O. 21, 
R. 50 (1) (b) as one of the persons against 
whom a decree passed against a firm 
may be executed. For the respondents 
it was contended that the words any 
person ” must be taken to mean a jier- 
son who was alive at the' time of execu¬ 
tion. In the present case Nathmal had 
died before the award and decree and 
execution proceedings. It must be ad¬ 
mitted that ihe provisions in O. 21, R. 50, 
are defective on this point. The exempt¬ 
ing clause of R. 50 is (4) : 

“ sxvo as agxinst any property of the parlnor- 
ship a decree against a firm shall not release, 
render liable to or otherwise affect any pvrtner 
therein unless he his been served with a sum¬ 
mons to appear and answer." 

It could not be contended that Nath¬ 
mal would be exempted under this sub¬ 
clause, because he did appe.ir and an¬ 
swer. The lo.arnod counsel for the res¬ 
pondents relied on the case of Ellis v. 
Wadesnn (3). In that case the facts 
were that an action was brought against 
a firm named Wadeson and Malleson in 
which the partners at the time that the 
action was brought were Malleson and 
Nesbitt. After the issue of the writ, ap¬ 
pearance thereto and statement of claim, 
Malleson died. The surviving partner, 
Nesbitt, put in a defence on his own be¬ 
half, and the plaintiffs applied to a 
master at chambers for leave to sign 
judgment in default unless the defendant 
Nesbitt amended his defence to a defence 
on behalf of the firm and the defendant 
Nesbitt appealed. In the Court of appeal 
it wa s held that the order was correct 
(3) [few]’ i QTBTnl. ~ 


and tliat tlie dofoudant should amend 
his defonco hy making a dofonco on lie- 
half of the firm. In tho course of (ho 
jiulgment various [joints wore consiilorod, 
and at j'. 718 it is laid down : 

" If till' K'gxl personal represent il ivo.s of a 
(leeeise I partner are not a'Me 1 c'cnressly as fie- 
feinlints, iiul the action is bvotiglil ai^iiiist the 
firm in tlie firm's num*. then jnilumr.il c in 
on ly be obt xiiii'1 as 1^1 tnsl till' snrviviii" pirt- 
ners an I bo enfovee 1 lyiinst tlicin ami agiinst 
the pxrLuership .xssets." 

It is on this passage that tho leirnod 
counsel for tlxo respondent s relics, ll is 
true that there is in the Knglisli law no 
provision snoli as is contained in O. 30, 
R. I, hut it does not lollow that that 
[irovision is intendel to make the per¬ 
sonal estato of a deceased partner lialile 
if his legal rci'rentitives are not made 
jiarties to the suit. It is not, we consi¬ 
der, only open to tho legal representa¬ 
tives to contend tli.it a deceised person 
was not a i>ivtncr, but it would he open 
to them also to miko a general detence in' 
tho suit. In tho present case wlion Natli- 
mal died tlie {)roc 3 3 dingscontinued against 
tho firm and the firm was properly repre¬ 
sented by tho surviving partner Bilma- 
kund, l)ut the personal estate of Nathtnali 
was not rejiresentel by anyone and ac-j 
cordingly wo consider that to mike tliat| 
personal estate liable it should liivo been^ 
representeil after the death of Natlimal. 
There have been conliicting rulings in 
the Courts in India on the (piost ion of 
liabilities of ihe estate of a decsised 
partner. One of these c-ises is thiirn, 
Das Gangi v. Ebrahim Eazalbjioy (4) 
which followed tho rule in E. U adesons 
case, bub the case in 51 Bnyn. was a 
case wliere the firm had been dissolved 
to the knowledge of the plaintiff liefora 
the institution of tlie suit by reason of 
the death of a partner, and he did not 
bring his suit against tho legal represen¬ 
tatives of tho deceased partner. It was 
held that it was necessary to add the 
legal representatives of tho deceased 
partner in order to obtain judgment 
against the private estate of the deceased 
partner, as opposed to a mere judgment 
against the partnership assets. This 
ruling in 1927 differed from rulings re¬ 
ported in -fivraj Lallubhai v. Dhngiuan 
Das Govardhan Das (o) and Moti Lai 


i) A. I. R. 1927 Bonn. 581=105 I. C. 30 j—51 

Bom. 98S. ^ -r 

5) A. I. R. 1923 Bom- 66=68 I. C. 62j. 
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Jaariij v. Ciictnd llinihi Mai (O). 

The I’lill Pencil ca^e ot 1’uhu/ v. Uaihlici 
(7j tollows the ca-e in Maihura Dasv. 
J-,irahiin l-'azuLLhoij (4). 

\\'e consider tint, as tlic lejtal repre- 
sentauvos ol the deceased Nathnial were 
not hroiight on tbe record heloro tlie 
ai I.ii rat i(ni awai'd and the decree ] as<ed 
on it. tliat ilecroo cannot he execnteil 
aj'ainst the i-rivato estate of Nalhmal. 
and that, that decree is only capahle of 
execution against the assets of the jairt- 
nershiii. It was stated in the plaints of 
the iircscnt suits that the properly in 
(luestion was laoperly purchased by 
Nathnial out ol the assets of the liviii. 
But that statement is shown by the evi¬ 
dence to he incorrect. Balmakund, the 
surviving jiartner, gave evidence on p. IS 
ot the jnipcr l^ook in which he stated that 
the price of tlie house No. 55/11 xvas 
jiaid from the cloth shop, but in cross- 
examination ho stated that the inico of 
the house was debited to Nathmal’s ac¬ 
count in the partnership, and that he, 
Balmakund, had no concern with the 
house, lie also stated that the grove 
was purchased by Nathmal, and that no 
other projierty was purchased with money 
from the cloth shop, and by inference 
therefore the house in the other suit 
would not ho even jiurchasud with money 
taken from the cloth shop accounts. Tlio 
lilaintitf jiroduced tlie vendor Wanni 
Lai who staled lliat ho sold the house 
No. 55/11 to Sitaram Nathmal in October 
191(). hut in cross-examination the vendor 
admitted that he did not remember in 
whose name the sale deed of the house 
was written. By some strange omission 
the plaintil'f his neglected to produce cer¬ 
tified coiiios of these sale deeds although 
tlie-^c could easily have been obtained in 
the oHice of the Sub-Registrar. As re¬ 
gards the partnership Balmakund states 
that his wife's father Jitmal had invested 
money in the partnership along with 
Nathmal and that his wife was the heir 
of her father and that he (Balmakund) 
received a salary of Rs. 62-9-0 per men¬ 
sem and that he was also a partner in 
the cloth business in profits. By this 
we understand that Balmakund received 
a share of profits on behalf of the capital 
owned by his wife in this firm. Accord¬ 
ingly the learned counsel for the appel- 

(G) A. I. R. 1024 Rom. 1.5.5=77 I. C. 10.55. 

(7) A. I. R. 1920 Mad. 733=119 I. C. 603=52 
Mad. 885 (F.B.). 


hint, is not correct in his allegation that 
the firm of Sitaram Nathmal was owned 
solely by Nalhmal, because it is clearly 
shown tluit either Balmakund or his wife 
also owned a share in the firm. Accord¬ 
ingly tbo two houses and the grove are 
proj erty which belonged to Nathmal in 
his private capacity and not to Nathmal 
as a partner in this linn. It is also in 
evidence tliat Nathmal had received all 
liis property by will from his father and 
therelore it was his self-acquired pro¬ 
perty, and on his death it would descend 
on iiis sons by inheritance and not as 
joint family property. 

The question now is what right had 
Ram Prasad and Lachhi Ram, the two 
brothers of Chhotey Lai, minor, to hypo¬ 
thecate the share of Chhotey Lai which 
was one-third in this property by the secu¬ 
rity bonds in question. We have held that 
the decree which had been passed on the 
arbitration award was a decree which 
was capable of being executed only against 
the assets of the partnership. Accord¬ 
ingly it could not be said that it w'as for 
the benefit of the minor Chotey Lai that 
his property which he had obtained by 
inheritance from his father and which 
had no liability whatever under that 
decree should be hyi;olhecated as a secu¬ 
rity bond to delay execution of that de¬ 
cree. The transactions therefore of the 
security bonds were not in the interests 
of the minor Chhotey Lai, and accordingly 
they were not transactions by which his 
interest in this property is bound. No 
l>ersonal liability could attach to Chhotey 
Lai under the security bonds because ho 
was a minor. Accordingly there is nei¬ 
ther personal liability nor liability of his 
estate under these security bonds. We 
consider therefore that the two cases of 
the plaintiff will fail on this ground. 
Accordingly xve consider that the decrees 
of the learned Subordinate Judge dis¬ 
missing the suits of the plaintiff were 
correct decrees and we dismiss these ap- 
l>eals with costs. 

s.k./r.K. Appeal dismissed. 
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Mukkkji aki) Bknnkt. JJ. 

Panna Lai ami anotho —Creilitors— 
Appellants. 

V. 

Official liccci ver and others —Insol¬ 
vents—KesponJonts. 

Fii’st Appeal No. l-tG of 1020 and 125, 
120, 159, 102 and 168 to 174 of 1020. De¬ 
cided on 28th Octobor 1030, from order 
of Dist. Judi*e, Jhansi, D/- 10th May 
1929. 

ih Provincial Insolvency Act (1920). S. 37 
—S. 37 does not allow insolvency Court on 
annulling insolvency to proceed to distribute 
assets of insolvent among any of creditors. 

Section 37 docs not allow an insolvency Court 
on annulling an insolvency to proceed to dis¬ 
tribute the assets of the insolvent among anv 
of the creditors. The distribution of assets is a 
proceeding in insolvency and by annulling the 
insolvency, the Court comes to the conclusion 
that it will not proceed with the insolvency. 
Having come to that conclusion the course 
open to the Court is either to rotnrn property to 
the debtor on condition that ho furnishes secu¬ 
rity which will make it available to the credi¬ 
tors to take their remedy under the ordinary 
civil law, or ponding such security or for some 
other reason the Court may direct the property 
of the insolvent in the hands of the receiver to 
vest in a certain person. But the words “to 
vest in such person" do not mean distributing 
the property among the creditors. Such vesting 
is only for the purpose apparently of making 
the property available to creditors to proceed 
through the civil Court. [P 71 C 2] 

Hari Ham Jha —for Appellants. 

Bennet, J. —These are appeals brought 
by certain creditors against an order of 
the learned District Judge of Jhansi 
sitting as an insolvency Court dated t9th 
May 1929 in which he has refused to add 
the names of the applicants as creditors 
to whom distribution shall be made of 
the assets of a certain firm. This firm 
Abdulla TJaman-Abdul Ghatfer was ad¬ 
judicated insolvent in April 1927 on the 
application of certain creditors. The in¬ 
solvent firm did not apply for discharge 
and accordingly on 29th April 1929 the 
Court directed that the insolvency should 
bo annulled and that the assets in the 
hands of the receiver should be distribu¬ 
ted among the creditors. That order has 
not been brought in appeal before us, but 
the applicants desire that they should 
also be added to the creditors to whom 
distribution should be made. After this 
order had been made the applicants ap¬ 
plied to bo added to the creditors and 
their applications were refused in the 
order of IQth May 1929 now before us in 
appeal. We consider that the order of 


29th April 1929 was an orilor wliicti was 
without jiirisdiclion l-ocaiiso S. 37, i'rov. 
Ins. Act, moroly ilirocts : 


** Wlioro an jiiflicBtinn is annulIo<l, iho 
proiH'rty of the tlehtor wlu' was ;ulju<he»l insol- 
vout slnill vest in rnioh person as the Court 
inav appoint, I'r, in ilef inU of any snoli iipnoint- 
niont, shall revert to lln’ ^lehlov to the oaleui of 
his riuht or interest Ih'U'ein on snob f'oiniilions 
(it anv) as the Com I jii i' . oy ovoov 


u\ wnlin'^i 


/I 1 


11 


Wo consider that this section not. 

allow an in^olvoncv Court on annulling 

* 

an insolvency to j rocecil to di^tributo llu' 
assets of the insolvent among any ol thej 
creditors. Tlio distribution of assets is a' 
luoceeding in insolvency and I'y annul-' 
iing the insolvency, the Court comes to 
the conclusion that it will not itroceedi 
with the insolvency. Having come to 
that conclusion, the course open to the' 
Court is either to return the property to 
the debtor on condition that ho furnishes 
security which will make it available to 
the creditors to take their remedy under 
the ordinary civil law, or pending such 
security or for some other reason, the 
Court may direct the properly of the in-i 
solvent in the hands of the receiver to’ 
vest in a certain person. But the words:j 
“to vest in such person” do not moan 


distributing the property among the cre¬ 
ditors. Such vesting is only for the pur¬ 
pose apparently of making the property 
available to creditors to proceed through 
tho civil Court. Although the order of 
29th April 1929 has not been brought 
before us in appeal, still it is open to us 
to alter that order under the powers of 
this Court under S. 115, Civil P. C. Ac¬ 
cordingly, we set aside that order except 
for the portion which directs that from 
the assets in the hands of the receiver 
tho fee due to the receiver will be paid 
and whatever inay be duo to successful 
objectors will bo allowed. Having tliero- 
fore set aside the portion of tho order 
which directs distribution among the 
creditors, we remand this case to the 
District Judge for passing a suitable 
order under S. 37, Prov. Ins. Act, which 
shall either vest the balance of the pro¬ 
perty in such person as he may ajjpoint 
or will revert the balance of the property 
to the debtor under suitable conditions if 


any. 

In appeal No. 169 the Official Receiver 
will receive the costs in the remaining 
appeals. The appellants whose case has 
failed will pay their own costs. No one 
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has api'careJ on the otlier side. These 
appeals therefore fail and are distnissed. 

<;.r./K.K. Appeal disviissed. 


A. I. R. 1931 AlUhab:id 72 

ilEAns, C. J.. AND Sen, J. 

(Major) Anlhaay (Jlhjsxess John and 
others —Plaintiffs—Appellants. 

V. 

Agra United Mills Ltd. and another — 
Defendant and Plainlitf — Eesj ondents. 

Fii>t Appeal No. 237 of 1929. Decided 
on 3id November 1930, from order of 
Addl. Sub-Judge, .4gra, D/- 5th Septem¬ 
ber 1929. 

(a, Civil P. C. (J908), O. .40, Rr. 1 and 4 

— Receiver removed from office by Court — 
No appeal lies. 

Where Court .appointing a receiver under 
O. 40 icnioves liim from his office there is no 
riglit of appeal under O 43; il‘J03/ A. It’. N. 07, 
Foil, .and A.I.ft. 1926 Cal. 503, Diss. from. 

fP 73 C 1] 

(bi Civil P. C. fl908). S. 115 — S, 115 ap¬ 
plies to jurisdiction — High Court will not 
interfere in revision unless grave injustice be 
the result. 

Se;lioi] 115 not directed against concli’sions 
of law or fact in which jurisdiction is not invol¬ 
ved. It applies to jurislicLion nU’iie, the regiilan 
exercise or iiou-exercise of it or the illegal as¬ 
sumption of it. The High Court will not ex¬ 
ercise its extraordinary powers under S. 115 
unless it is Satisfied that cither grave injustice 
or great inconvenience would otherwise be the 
result; A. I. ii. 1917 P. f. 71, Rd. nn. 

[P 72 C 2] 

(c) Civil P. C. (1908), O. 40, Rr. 1 and 4 — 

R. ceiver can be dismissed by Court. 

The Court which has the powerof appointing 
a receiver is also invested with the powerof 
dismissal. [P 73 C 2] 

(d) Practice — Appeal—Right of appeal — 
It cannot be inferred by rule of logic. 

Where a right of appeal has to be expressly 
conferred by statute, it cannot be presumed to 
exist by recourse to a rule of analogy or a rule 
of logic; A.I.R. 1926 Cnh 593, not Foil. 

[P 73 C 2] 

J3. 77. O'Conor and Rain Navia Prasad 

— for .\ppollants. 

JB. Malik and Lcilcshman Sarup — for 
Respondents. 

Mears, C J. —This appeal and*tho con¬ 
nected application for revision under 

S. 115, Civil P. C.. are directed against 
an order passed by the Additional 
Sub-Judge of Agra, dated 6th Septem¬ 
ber 1929. The initial question which 
c ills for determination is whether 
the order is open to appeal or to revision 
in the alternative. 

The appellants during the pendency of 
Suit No. 84 of 1927, in which they figured 
as plaintiffs, applied for the appointment 


of a receiver under O. 40, R. 1, Civil 
P. C. This application was granted on 
30th November 1927 and one Hr. Raina 
was appointed. By order dated 17th 
January 1928 the salary of the receiver 
was fixed at Rs. 600 per mensem. The 
Court below did not definitely indicate 
in any of the aforesaid orders as to which 
of the parties should be liable to pay the 
salary or from what assets or funds the 
salary should be payable. The receiver 
was aj)pointed at the instance of the 
Ijlaintiffs and they appear to have under¬ 
stood that the salary of the receiver was 
payable by them. The plaintiffs paid 
Rs. 12,000 in all for the salary of the 
receiver. On 10th August 1929, the 

receiver by, a written petition brought to 
the notice of the Court that for four months 
his salary had remained unpaid, and that 
he had not succeeded in definitely ascer¬ 
taining the intention of the plaintiffs 
about the continuance of his services. 

Thi? Court had by its orders, dated 2nd 
and 15th May 1929, sanctioned a scheme 
for the working of the Agra United Mills 
conditionally upon Genda Lai guarantee¬ 
ing a minimum profit of Rs. 1,60,000 a 
year. In answer to the receiver’s peti¬ 
tion, the plaintiffs contended that they 
were not liable for the receiver’s salary, 
that the said salary should be paid out 
of the income of the mills and that in any 
case they (the plaintiffs) would not be 
responsible for his salary after 10th 
September 19i:9. This application led to 
a serious contest on the part of the 
defendants. Tlie Court below repelled 
the contentions of the plaintiffs and 
accepted the contention of the defendants 
in tlie following terms on 5th Septem¬ 
ber 1929: 

“I allow the contention of the .company, 
The plaintiffs' application is rojecteci. I order 
the plaintiffs to deposit the inonov in Court 
before 7th September 1929. As the ’ plaintiffs 
in their application 453 C have sUted that 
they will not bo responsible for receiver’s 
salary after 10th September 1929 so I order that 
the receiver give up his work and office and 
after iOth September 1929 • he avill cease to 
exist.” 

The order in question could have been, 
more happily worded, but there is no 
difficulty in ascertaining its import. 

The plaintiffs have appealed. They 
have also filed as an alternative measure 
an application for revision if it be held 
that the order was not open to appeal. 

We are clearly of opinion that the 
appeal and the application for revision 
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ought to be dismissei. A right of appaxl 
is a creature of statute. O. 40. R. 1, 
Civil P.C., provides inter alia for the 
appointment of the receiver. Order 43. 
E. 1, provides that 

“an rtpi) 0 .vl shall lio from tho following oiilevs 
under the provisions of S. *104, viz. au order 
under K. 1 or R 4, O. 40.’’ 

I^Ir. O’Conor for the appellants has not 
relied upon R. 4, O. 40, because obviously 
that rule has no application to the case 
in hand. R. 1 (l) (a), O. 40, refers 
clearly to the appointment of the re¬ 
ceiver, hut is silent as to his removal. 
There is nothing therefore either in O. 43 
or in any other part of the Code of Civil 
Procedure which proscribes a right of ap¬ 
peal in the case the receiver being removed 
or dismissed. We are clearly of opinion 
that where a Court appointing a receiver 
under O. 40, Civil P. C.. removes him 
from his ofiice there is no right of appeal 
under O. 43 of the said Code. Our view 
is supported by a Bench ruling of this 
Court in rc Sant Saran Das v. Gulah Das 
(l). This decision proceeded upon a con¬ 
struction of S. 588 of the old Civil P. C., 
(Act 14 of 1882), which corresponds to O. 
43 of the Code now in force. The relevant 
texts of the two codes are identical. 

It is not necessary to speculate upon 
the reason why no appeal has been pro¬ 
vided from an order dismissing a re¬ 
ceiver. It is enough that the statute has 
not conferred a right of appeal from such 
order. In tho case last mentioned the 
learned .Tudges w’eve of opinion that no 
appeal was allowed because the order was 
“so purely mechanical.” Cases are con¬ 
ceivable where the the receiver or the 
opposite party might put up a , serious 
contest against the proposed removal of 
the receiver. Wo are inclined to think 
that this is an instance of a casus omis¬ 
sus and that the right of appeal was not 
I^rovidod for in the Code by inadver¬ 
tence. 

The appellants rely upon a decision of 
the Calcutta High Court in Sripnti Dalia 
V Bibhuti Bhusan Datta {^). This deci¬ 
sion undoubtedly favours the contention 
of the appellants. We regret however 
that we cannot follow it. This decision 
proceeds upon the gi’ound that under 
S. 16, General Clauses Act (Act 10 
of 1897), the power to appoint includes 
t he y iQwer to remove or d ismiss an d that 

'(1) [1903] A. W. N. 07. 

(2) A. 1. n. 1926 Oil. 593-92 I. C. 940=53 
Cal. 819. 


therefore tho right to appeal from an 
order of apiiointment must he liold to 
include tho right of appeal from an order 
of dismissal. We cannot follow this 
reasoning and we do not see what tho 
lirinciplc underlying S. 16. General 
Clauses Act. lias to do with the right of 
appeal. Wliero a riglit of appeal lias to bo 
expressly conferred by statute it cannot 
he presumol to exist by recourse to a 
rule of analogy or a rule of logic. 

Tlie application for revision nniler 
S. 115, Civil P. C., is cquilly untenable. 
Apart from technicality ihe order souglit 
to he revised appears to us to be sulv 
stantially just. This Court is reluctant 
to exercise its extraordinary power under 
S. 115, Civil P. C.. unless it is satisfied 
that either grave injustice or great incon¬ 
venience would otherwise bo the result. 
As jointed out by Bord .Vtk'.nson in Bala 
Krishna U'la]i<ir v. Vasuhn .-I'/.'/ur (3) 
that S. 115 is not directed against con¬ 
clusions of law or fact in which jurisdic¬ 
tion is not invoh’e l. S. 115 ai;i>lios to 
jurisdiction alone, the regular exorcise, or 
non-exercise of it, or tho illegal assuni]>- 
tion of it. Ex hypothesi the Court which 
has the j^ower of ajpointing a receiver isj 
also invested with the j-ower of disinis-i 
sal. Tho power of dismissal having been 
exercised by the Court having jurisdmtion 
to do so, its discretion cannot bo ques¬ 
tioned by an ai)]dication for revision. 
.\s tho result wo dismiss both tlie apipeal 
and the revision with costs which in 
this Court will include fees on the higher 
scale. 

G.P./r.K. Appeal Aismisse/l. 

~3> A.”l. li. 19l7'i\ C. 71=40 1. U. (330=44 
1. A. 261 = 10 Mid. 7’j:j (X*. L'.). 
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Mukerji and Bknnet, dJ. 

Abfhd Shakur Khan —I’laintill—Appel¬ 
lant. 


V. 

Mt. Itafiqiinnissa and others —Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 93 of 1929, 
Decided on 4th April 1930, from judg¬ 
ment of Ashworth, J., D/- 20tb February 


1929. ^ ^ 

Civil P. C. (5 of 1908), s. n. Expl. 4-- 

In 191.5 A executing m>rlgage in favour ot 
H for R*. 150 at 1 per cent per menaem—Re¬ 
ceiver of estate of 21 insolvent selling mortga¬ 
ge right to M—-V sub-roortgaging his rights 

in 1922 to plaintiff for R». 200 at Re. 1-8-0 
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per cent per mensem —Suit on ground that 
by transfer mnde in 1022 plaintiff had be¬ 
come possessed of interest owned by 7/ under 
mortgage of 1015 dismissed— Second suit 
based on sub-mortgage made in 1922 is not 
barred, 

(III Hh Ai'rll in;.*, .f Cvccnte'l a sir.iy.le niorf- 
pifC ill fivii’ir c f ji fur ft«. lOO with 1 i-.fr cent 
pev lueii ein interest. Bo'^civer of cslato of II 
insi ]vc't sold tiio inovi-tj.'e rights to M 

in I'ic- i ?ii h-tiioi iL'ape of ilic mortgage ' rights on 
20>h .Jiiiio l!-’2 to iiliintifF for Jls. 20.) at 
K'.‘. |'<‘r eent per ineiiseni. A suit was 

I'l cj'iplit on the ground tliat hy the Iv ui-for rd 
20l!i -Ume ltr22 pi vintill liml boeoine possessed 
of the sclf-sauie intcre:-t wliich had been owned 
by 77 under the iTiovtg.igo of I'Jlo. The suit 
was dismisso l as being not m:i in1 1 iiri hie as 
fr.iined. A second suit was consequently brought 
wliieli w.is bised on the snl-niortgago of 20th 
June lt.’-22. 

Ufld : (hat the title on which the second 
suit was based was entirely different from the 
title on which the first suit was based and fur¬ 
ther wiiat was claimed in the former suit was 
not identical with what was claiir.ed in the 
latter suit and therefore the second suit was 
not b.UTcd as res judicata : A.I.R. 192S .-Iff. 
714, and I'J All. 517, Ref. [P 70 C 2] 

M. 'Waliullah and A. P. Panrle —for 
Appellant. 

Ilnribana Sahai —for Respondents. 

Bennet, J.—This is a Letters Patent 
appeal by Abdul Shakur Khan, plaintiff, 
Avhose suit for sale on the basis of a mort- 
fiaffe lias been decreed by the two lower 
Courts but has been dismissed by a 
learned single Judge of this Court. On 
4tli Airil 1915, Abdul Razzaq executed a 
simple Tiiortgage in favour of Abdul Haq 
for Rs. 150 with 1 percent per mensem 
interest. On 20th June 1921, the receiver 
of the estate of Abdul Haq insolvent sold 
the mortgagee rights to defendant 1 Mt. 
Rafiqunnissa. On 20th June 1922, Mt. 
Eafiqunnissa made a sub-mortgage of 
the mortgagee rights to the plaintiff for 
Es. 200 at Re. 1-8-0 per cent per mensem. 

In Suit No. 207 of 1925, the plaintiff 
sued as owner of the mortgagee rights 
under the mortgage of 4th .\pril 1915, 
and based his suit on that mortgage. On 
21st October 1926, the District Judge in 
first a])poal dismissed the suit of the 
plaintiff on the following grounds : 

“The plftiniin in this case does not care to 
sue on foot of his mortgage and so his suit can¬ 
not lio. I therefore find that the suit as framed 
is not maintainablo.” 

The plaintiff has now bi-ought the pre¬ 
sent suit in his capacity of mortgagee of 
mortgagee rights under the mortgage of 
4th April 1915. The learned single Judge 
of this Court has held that the present 
suit of the plaintiff is barred by 'the 
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rule of res judicata, because in his former 
suit the plaintiff should have made his 
rights as mortgagee of mortgagee rights 
a ground of a'tack. He has thus applied 
Kx])!. 4 to S. 11, Civil P. C., against the 
plaintiff. 

On the other hand it is alleged for the 
plaintiff that he is not barred by the rule 
of res judicata liecause the plaintiff in 
tlie present suit is not litigating under 
the same title under which he was litigat¬ 
ing in tlie former suit. S. 11, Civil P. C. 
applies where the parties are “litigating 
under the same title.” The learned 
advocate for the respondent alleges, on 
the other hand, that this matter of liti¬ 
gating under the same title must be 
governed by Expl. 4, and that the plain¬ 
tiff ought to have litigated in bis former 
suit under both titles, both of which 
might have been made grounds of attack. 
He has referred among other rulings to 
Imam Khan v. Ayub Khan (1). In that 
case a plaintiff sued as an owner, and it 
was held that he was not an owner, and 
in a subsequent suit the plaintiff sued as 
a mortgagee. It was held that the sub¬ 
sequent suit was barred by the rule of 
res judicata because ho should have sued 
in his former suit also in his capacity of 
mortgagee. But this decision does not 
at all consider the point raised by the 
expression “litigating under the same 
title” which is now contained in S. 11, 
and was contained in the corresponding 
S. 13 of the former Civil P.C. The learned 
counsel for the respondents has further re¬ 
ferred to a ruling of this Bench reported 
in Tamizuxtnissa Bihi v. Syed Muhammad 
Husain (2). In that case a person called 
T had sued for possession of certain pro¬ 
perty against a person called M. M had 
tw'o capacities partly as a mortgagee and 
partly as a purchaser, of the rights of 
ownership. M did not plead in (lofonca 
his right to remain in possession as usu¬ 
fructuary mortgagee and the suit was 
decreed finally against M in favour of T. 
Subsequently M brought a suit against T 
for possession on the grounds of the usu¬ 
fructuary mortgage in favour of M. 
This Bench held that the subsequent suit 
was barred by the rule of res judicata be¬ 
cause in defence of the suit of T for pos¬ 
session M should have brought forward 
in defence each and every title under 

(1) [1397] 19 All. 517=(1897) A. W. N. 143. 

(•2) A. I. R. 1928 All. 714=1131. C. 745-50 
All. .306. 
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which 3/ was entitled to retain posses¬ 
sion. Now the present case differs funda¬ 
mentally from the ruling quoted, because 
in the present case the plaintiff was a 
plaintiff in both suits and not a defen¬ 
dant in the former suit. A plaintiff need 
not set up in his suit each and every 
title under which ho might claim. On 
the other hand a defendant against whom 
possession is claimed ought to set up 
each and every ground under which bo is 
entitled to retain possession. Accord- 
'ingly I consider that no authority has 
been shown for the proposition that the 
'present plaintiff is barred by the rule of 
res judicata. It appears tome that the 
'suit of the present plaintiff under the 
title of a mortgagee of the mortgagee 
rights under the mortgage of 1015 is a 
suit under an entirely different title from 
the suit formerly brought by the plain¬ 
tiff as owner of the mortgagee rights 
under that mortgage. Accordingly I con¬ 
sider that the present plaintiff is not 
barred by S. 11, Civil P. C. No other 
ground except res judicata has been urged 
against the suit by the plaintiff. Ac- 
cordinly I would allow this Ijetters 
Patent appeal with costs and restore the 
decree of the lower appellate Court. 

MuUerji, J. —I entirely agree with 
my learned brother that the present ap¬ 
peal must bo allowed. The facts are 
given in the judgment of my learned 
brother and I need only state them 
briefly for the purpose of my judgment. 
To start with: a simple mortgage of a 
certain property was made by one Abdul 
Eazzaq in favour of one Abdul Uaq on 
4th April 1915. A sum of Es. 150 was 
borrowed for a term of two years, and it 
was to be repaid after two years with 
interest at 12 percent per annum. Abdul 
Haq the mortgagee was adjudged an in- 
solvent and the receiver sold all his inter¬ 
est as a mortgagee in the property to 
Mt. Baffqunnissa, defendant 1 in the 
case. She happens to be the widow of 
Abdul Eazzaq but that fact has no mate¬ 
rial bearing on this case. Mt. Eafiqunnissa 
borrow'ed money from the present plain¬ 
tiff, and she made a sub-mortgage of her 
interest in the property as a simple mort¬ 
gagee in consideration of a sum of Es. 200 
on 20th June 1922. She agreed to pay 
interest at 18 per cent per annum. The 
plaintiff Abdul Shakur Khan was advised 
to bring a suit for recovery of the money 
due on the mortgage of 4th April 1915, 


against thoso bolding tlio moitgagor’.s 
interest in the iirojicrty aiul also against 
l\ali<)unnissa and also against a stibse- 
c]iiont transferee. This suit was 1 roiight 
as No. 2U7 of 1925. 1’ho suit was 
based on the ground tliat by the transfer 
of 20th Juno 1922, Abdul Shakur Khan 
luid I'cconio 1 ossessed of the scdf-sauio 
interest wliicli had been owned by Al dul 
Ilaq under tlio luort.eago of 1915. A de¬ 
fence was raised that the document of 
1922 did not give the plaintiff a right to 
maintain a suit for sale on foot ci the 
mortgage of 4th .kinil 1915. The learned 
Munsif did not enter into the tiuestion 
seriously. lie liold that either it was an 
assignment of the mortgage of 1915, or 
it was a suh-mertgago and in either case, 
the I'lainliff was entitled to claim the 
money which he did claim. Having de¬ 
cided all other points in favour of the 
plaintiff he decreed the claim. 

There was an aiq*eal and the learned 
api ellate Judge came to the conclusion 
that the plaintiff’ was not an assignee of 
the mortgage of 1915 and he could not 
sue on tlie basis of that mortgage. In 
the result ho dismissed the suit as being 
not maintainable ‘as framed.” Tho 
learned Judge threw out a hint that a 
proper suit to bring was in the form laid 
down in Sch. 1, Appendex. D, Form 9, 
Civil P. C. 

The pi rintiff-Vlidul Shakur Khan has 
now brought a suit in the form suggested 
by the appellate Judge in his judgment 
of 21st October 1920. The present suit 
is based on tho sub-mortgage of 20th 
June 1922. Primarily tlie plaintiff 
claimed the money due to him on the 
mortgage of 1922. This is very impor¬ 
tant to note. He does not claim the 
money which was duo to ,\hdul Haq on 
foot of the mortgage of 1915. This is 
an essential difference between the first 
suit and the second suit. Then the idain- 
tiff says that if his mortgagor, namely 
Mt. Eafiqunnissa did not pay the money 
due to him on the mortgage of 1922, tho 
mortgagors of Abdul Haq sliould bo 
directed to pay the money into the Court 
which may be found due on foot of the 
mortgage of 4th April 1915, and out of 
that mortgage money so paid, the plain¬ 
tiff should be paid whatever may be due 
to him on foot of the sub-mortgage of 
20th June 1922. 

Both the Court of first instance and 
the lower appellate Court found that 
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there was no flaw in the claim of Abdul 
Shakur Khan and decreed his suit. A 
learned single Judge of this Court came 
to the conchibion tliat the suit of Abdul 
Shakur Khan was barred by res judicita 
having regard to the xn'ovisions of Expl. 
4. S. 11, Civil P. C 

It has l)oen urged before us that this 
decision of the learned single Julge is not 
correct, and I am of opinion that this 
contention ought to prevail. To start 
with, Espl. 1 can apjdy only where 
the subject-matter of the two suits is 

identical. Fjxpl. 4 runs as follows : 

Any inattcr which might iinu ought to have 
been inidc* grouii'l of defence or atticlj in sucli 
former .snit sh ill l;o dec.nol to have been a 
ninttor dircetly and sabnt.inti,vl!y in issue in 
such suit.” 

For an elToctual application of the 

* n, evidently, the subject matter 

of the suits must he tlie same in both 
the cases, only the tresli ground, on 
whicli the claicn or defence is based in 
the second case, has to be ditTevent. 
Where the subject-matter is not identical 
Expl. 4, from the very language used, 
cannot apply. In this particular case, 
although what is claimed is a sum of 
money, it is not the identical sum that is 
claimed in the two suits. The sums are 
different : they have been calculated 
differently; they have been calculated on 
the basis of different deeds. The princi¬ 
pal amounts are different. TI)6 rates of 
interest are different and other terms of 
the deed are different. How then can it 
bo said, that the ground of attack alone 
is different in the second suit, and, other¬ 
wise, the claim is tlio same as the claim 
in Suit No. 207 of 1925 ? 

It has been urged that because the 
plaintiff had mentioned in Suit No. 207 
of 1925, the document exeeuted in his 
favour, dated 20th June 1922, therefore 
it was his duty to have so framed his 
case as to cover 'the present claim. It 
is possible that the plaintiff could have 
combined two alternative cases, wlien he 
instituted Suit No. 207 of 1925. The 
Ijrocedure probably would have been 
cumbersome ; but I need nob e.xpress any 
opinion on that point. Tlie question for 
decision is whether the subject matter 
of the two suits wore identical, and what 
was claimed in the former suits has been 
claimed in the second suit, only on a 
different ground ; for that is the ground 
on which the learned single Judge of this 
Court has allowed the defendants’ appeal 


and dismissed the suit. I have tried to 
show that Expl. 4 does not apply to the 
circumstances of this case. 

As pointed out by my learned brother, 
the title on which the second suit is 
based is entirely different from the title 
on which the first suit is based. Further 
I have pointed out that what was claimed 
in tl'.e former suit is not identical with 
what is claimed in the later suit. In the 
circninstancos the plea of res judicata 
cannot succeed. I would therefore 
agree in allowing the appeal with costs. 

By the Court. —We allow the appeal, 
set aside the judgment of this Court and 
restore the decree of the lower appellate 
Court. The appellant will have his 
costs at both hearings in this Court. 

p.n./r.r. Appeal allotved. 
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Banekji and Niam.\tullah, JJ. 

Fazal Rab — Plaintiff—Appellant. 

v. 

Manzoor Ahmad - Defendant—Respon¬ 
dent. 

Second Appeal No. 571 of 1927, Deci¬ 
ded on 27th May 1930, from decision of 
Addl. Sub-Judge, Allahabad, D/- 15tli 
December 1926. 

(a) Transfer of Properly Act (4 of 1882), S*. 
74 and 95 - Suit by puisne mortgagee on his 
mortgage — Prior mortgagee who is party 
need not set up his rights unless they are 
impugned—Where he is party and validity of 
his mortgage denied by puisne mortgagee, 
mortgaged property can be deemed to be sold 
free from incumbrance if he allows puisne 
mortgagee's allegation to prevail—There is 
no difference in principle whether rights of 
prior mortgagee himself or those of persons 
subrogated to his possession by redemption 
of prior mortgage are called in question— 
Equity of redemption purchased by plaintiff 
and some others, who executing simple 
mortgage with stipulation of personal liabi- 
lily—First mortgage redeemed by plaintiff 
alone—But he did not set up his rights as 
charge-holder in suit by second mortgagee on 
his mortgage—Suit decreed and property sold 
— Property could only be held to be sold free 
from prior incumbrance so far as charge ap- 
portionable on his own share is concerned. 

In general a prior mortgagee is not a nece?- 
Siiry party to a suit by a puisne mortgagee on 
his mortgage. If for any reason he is a party 
he need not assert his rights as a prior mort¬ 
gagee, unless he has reason to think th.at his 
rights are called in question. It is only if the 
prior mortgage is espre.ssly or-by necessary im¬ 
plication impugned that he is called upon to 
defend bis right as a prior mortgagee. Under 
ordinary circumstances a puisne mortgagee is 
entitled to sell the right, title and interest of 
bis mortgagor as they were on the date of his 
own mortgage, and the purchaser will gob no 
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more than siich rights, Nvhetber tlio property is 
fipecihoally sold subject to such charge or no' 
iiienticn is made of it. It is otherwise if tho 
existence of the prior mortgage or its validity is 
denied by the puisne mortgrgeo and tho prior 
mortgapoo being a party does not assert his 
rights and allows tho former's allegations to 
prevail, in which evso tho decree of tho Court 
may bo open to tho construction that tho inovt- 
gaged property is to be sold free from incum- 
brince. In any subsequent conflict hoi ween the 
prior mortgagee and the auctioa-pnrehaser as 
to whether tho property was 1 1 ken bv tho litter 
free from incumbrances tho dispute liis to be 
settled by an appeal to tho rule of res judicata. 
There is also no dilTcrence in principle whether 
the rights of the prior mortgigee iiiinsclf or 
those of the person subrogate 1 to his position by 
roilompliou of the prior morlg.agco arc cillel in 
question by tho auction-purchaser. 

Certain persons including tho plaintilT pur¬ 
chased tho equity of redemption and together 
executed a simple mortgage with stipuluiun of 
personal liability. The plaintilT alone relcomed 
the prior mortgage. Suit by a second iiiortgigce 
on his mortgage was decreed and the property 
sold. In that suit though the plaintifT was a 
party, his rights as a charge holder wore not 
impugned but the dofendant-auetion-purcli iscr 
relied on the fact that the pl.iintid did not set 
up his prior riglits. 

Held: that though the plaintiff conll not 
beep alive the charge so far as the charge ap- 
portionablo on his own share was concerned, 
still tho defendant could not maintain tliat 
he purchased free from obligations arising from 
tho first mortgage so far as the shares of the 
co-mortgagors of tho plaintiffs were concerned: 
10 Cal. 1035 (I^C) and A. J. R. 1920 P. C. 81. 
Rcl. on: 24 All. 429, Krpl. [P 80 C 2] 

(b) Transfer of Property Act (4 of 1882), 
S. 101—Scope. 

Section 101, like tho general rule of merger 
applies to cases where the whole properly, sub¬ 
ject to an incumbrance in favour of a person, is 
acquired by him in full ownership. [P 81 C 1] 

(c) Transfer of Property Act (4 of 1882), 
S. 76—Scope. 

The doctrine of subrogation is subject to im¬ 
portant equitable exceptions and is not ordi¬ 
narily applied in favour of a mortgagor paying 
off a prior incumbrance which he was person¬ 
ally bound to pay or against an intermediate 
charge-holder, to whom he is personally bound 
to pay. [P 81 C 1, 

Mukhtar Ahmad —for Appellant. 

S. Majid Ali —for Respondent. 

Niamatullah, J. —This is a plaintitT's 
appeal from the decree passed by the 
Additional Subordinate Judge of Allaha¬ 
bad upholding that of a Munsif of that 
District in a suit for declaration or, in 
the alternative, for possession, brought 
by the appellant, which has been ‘dis¬ 
missed by both the lower Courts. Idi 
owned a 1-anna and 1-pie share in mahal 
Idi, village Ingua. His brother, Rajah, 
owned a 6-pies share in the same mahal. 
By a deed dated 15th January 1866, Idi 


mortgaged with possession a mimhor ol 
spocilioJ plots to one Shainsudilin, agree¬ 
ing to pay a cortain rate of interest 
which could not ho satisfied out of the 
usnl'riKt of the mortgaged property. A 
balance of Rs. 51-13-9 was therefore pay¬ 
able by tlio mortgagor every year out of 
his own pocket, which he agreed to ]iay 
with the principal at the time of redemp¬ 
tion. Sul sequently. Idi sold 7-pies out 
of Ills share to .\lopi and tho remaining 
G-jiies to Kanhai [jil and Jawahir Lil. 

.\lopi sold tho 7-i>ios share purcliaseil 
by liim to tlie plaintitT's fallicr, Mailad 
.-Mi, Tlahi Haksli, .M'dus Shikurand Itaza 


Husiin in oquil sliaros, tlie share of the 
jilaintitT's father being 1 >-pies. Tiio ven¬ 
dees had no money of their own for pmy- 
mont of the consideration, Rs. 800, and 


executed tor that sum a 1 ond in favour of 


Alopi, tho vendor, hy].oiliee it iug the- 
sliare purchased by them. Madatl Ali 
died sometime aflerwards. and the jilain- 
tilT stepped in Ids shoes. Ijater on. the 
jilaintilT purclrisod from Kanluii Ijil aiid 
Jawahir Lai the (i-pies share which the 
latter hid purchased from Idi. Tli© 
jilaintilT thus became owner of 73-i)ies 
share in tho mahal. 


A partition was made of Malial Idi 
some time before 1907. Seven jiattis 
were formed of the entire malial, three of 
whicli were; (1) jiatti belonging to Ih© 
plaintiff; (2) patti Ra.xa Husain, includ¬ 
ing his share and that of Al dus Sliakur 
purchased from Alopi; and (3) patti 
.\hmad, including the share of 
Ilahi Baksh purchased from .\!opi. The 
plots mortgaged In’Idi under tho deed 
dated 15lh January 18G(), were distri¬ 
buted among all the seven pattis. 

The plaintiff instituted Suit No. G1 of 
1907 for redemption of tho mortgage, 
dated 15th January 18G6, and redeemed 
the mortgaged pioperty on piyrnent of 
Rs. 3.167-S-O on 14th April 1011. The 
trial Court seems to have been in error 


in thinking tliat Alopi Din was not party 
to the redemption suit. It is conceded by 
tho parties liefore us that he was. The 
plaintiff managed to obtain possession of 
all the lands wliicii then lay in the seven 
pattis. 

Dakhni Din, son of Alopi, brought suit 
No. 37 of 1911 (his father having died in 
the meantime) for enforcement of the 
mortgage, dated 9th September 1882, 
against the representatives of the mort¬ 
gagors, including the plaintiff, whose 1^- 
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pios share h;iil been hypotheerted under 
the deed. Tlie suit was decreed, the jiro- 
perly was sold in execution of the decree 
and pm-chased hy tlie defendant Tvlanzur 
Ahmad, who took i)oss33siun of the shares 
halon«ing to tlie mortgagors, viz., It pies 
out of the plaintiiT's patti, entire patti 
Ihiza Husain, entire patti Ha'iz Ahmad. 
In doing so he attenipl ed io take posses¬ 
sion of the plots which the plaintiff had 
redecmel from Shamsuddin. the mortga¬ 
gee under the deed of 5th January 1866, 
and which partly lay in the three pattis. 
He struggled to retain his hold on these 
plots hy resisting the claim of the defen¬ 
dant before the revenue Courts in suits 
for arrears of rent, but eventually failed 
in his effort to keep possession. This is 
the finding of the Courts below, though 
the plaintiff's case still is that he is in 
posoession. Wo must accept the 6nding 
that ho is not in possession. On 15th 
January 1926, the plaintiff brought the 
suit out of which the present appeal has 
arisen for the declaration that he is en¬ 
titled to possession of the plots he re¬ 
deemed from the mortgagee under the 
deed of 1866, which had priority over all 
other subsequent deeds. In the alterna¬ 
tive, he claimed that if he be found to be 
out of possession, a decree for possession 
bo passed in his favour. 

The principal defences which it is ne¬ 
cessary to mention at this stage are: (l) 
the plaintitf omitted to disclose in 
Dakhni Din's suit (No. 37 of 1911) the 
fact that he had redeemed the mortgage 
of 1S66 and did not assert his right to 
remain in possession till he was paid the 
amount of prior incumbrance apportion- 
able on the land purchased by the defen¬ 
dant in good faith without knowledge of 
any charge in plaintiff’s favour; (2) the 
plaintiff being the owner of the property 
redeemed by him, the mortgage.ceased to 
exist by operation of the rule of merger 
.... the plaintiff not having kept alive 
the charge to set it up as a shield. We 
have stated the defence in substance. 
The written statement is a confused 
mass of pleas jumbled up in a manner 
which makes it difficult to disentangle 
them one from another. In giving effect 
to the defendant’s pleas the Courts below 
do not formulate the law on which they 
profess to base their view. We shall 
endeavour to mention their opinion on 
each point as it is discussed by us. 

But before we do so, it is desirable to 


■ restate, as brieny as possible, the pcsi- 
tion of the parties in relation to the land 
in dispute. *Idi owned a 13-pies fractional 
share of the entire mahal, which was 
joint. lie mortgaged in 1866, to Sham¬ 
suddin, a number of speciffed plots. Of 
the 13-pies to which the mortgaged plots 
appertained, tlie plaintiff acquired Tu¬ 
ples and the remaining 5l'-pies became 
vested in other persons. A second mort¬ 
gage was made of 7-pies by those other 
persons and the plaintiff, who hypothe¬ 
cated iT-pies out of his Tf-pies. The 
plots mortgaged in 1866, so far as they 
appertained to the 7-pio share, became 
subject to a second mortgage; but the 
plaintiff’s 6-pies share was free from the 
second mortgage and therefore the plots, 
so far as they appertained to this 6-pies 
share, was not subject to any second 
mortgage. The plaintiff redeemed the 
mortgage of 1866 and obtained posses¬ 
sion on 14th April 1911. It was thus 
a case of one of several mortgagors re¬ 
deeming the whole of a mortgage. Then 
the second mortgagee enforced his mort¬ 
gage and 7-pie share was sold and pur¬ 
chased by the defendant. The plaintiff, 
who was a party to the suit of the second 
mortgagee did not assert his right to 
retain possession which he had obtained 
by redeeming the prior mortgage of 1866. 
Tht defendant dispossessed the plaintiff. 
The question is whether the plaintiff is 
entitled to possession of so much of the 
land as appertained to the 7-pie share sold 
to the defendant, till he (the iilaintiff) 
is paid a proportionate amount of what 
he had to spend in obtaining redemption 
of the mortgage of 1866. 

It cannot be disputed tliat, on 14th 
April 1911, when the plaintiT redeemed 
the mortgage of 1866, the plots affected 
by that mortgage belonged to the owners 
of the 13 pies originally owned by Idi. 
The plaintiff, one of such cosharers, who 
redeemed the whole, became entitled to 
retain possession under S. 95, T. P. Act, 
till he is paid, by his co-mortgagors, 
their share of “the expensss properly in¬ 
curred by him in so redeeming and ob¬ 
taining possession.” Referring to the 
rights of the plaintiff’s co-mortgagors, 
the owners of pattis Hafiz .•^hmad and 
Raza Husain, the lower appellate Court 
has ruled that the plaintiff had no doubt 
a right to claim a charge. But, in order 
to keep that charge alive, he ought to 
have maintained his possession and 
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should not have given up posses¬ 
sion till ho was paid the proportionito 
mortgage money. But it soonis tliat 
ho nevor took care to ro nain in 
possession, and never during the course 
o( all the proceedings and the cases that 
were fought between himself and the 
defendants lie asserted that ho was a 
charge-holder. Under S. 95, T. F. Act, 
in order to create a charge, it seems ne¬ 
cessary that possession sliould have boon 
obtained. The learned Subordinate 
Judge is not quite clear about the facts 
on which he based this view. One is led 
to think from the concluding words of 
the passage quoted above that the plain¬ 
tiff nevor obtained possession. On the 
other hand, the impression conveyoil by 
the earlier part of the passage is that the 
plaintiff voluntarily gave up possession. 
It is inconceivable to us tliat one or the 
other of these hypotheses coull hold 
good. That Shamsuddin, the mortgagee 
* under the deed of 1865, was in full and 
effective possession is common ground; 
that the plaintiff obtained possession by 
redemption is equally beyond question; 
and that it was not till 1918 that the 
defendant appeared on the scene after 
he purchased in execution of the decree 
obtained by the second mortgagee. Indeed 
the learned Subordinate Judge himself 
found at another place in his judgment 
that ^ 

“after the parchnse of the property by the cle- 
fenrlant in the decree of -Dtkhni Dio, he (plain- 
' tifi) was dispossessed from the property in spite 
of all his efforts to the contrary. He resisted 
the defendant in mutation and correction of 
papers proceedings unsuccesfnlly, but it is 
noteworthy that he never assorted that he was in 
possession of the property as a chargc-liol.ler 
.... Anyhow, it is perfectly clerr that the 
defendant took possession through Court and 
ever since 1918 has been obtaining and realizing 
decrees for arrears of rent.” 

S 

Whatever may be said as regards the 
plaintiff's omission to set up his right as 
a charge-holder, it has to be accepted as 
a fact that he was in i)ossession for 
several years after ho redeemed the 
mortgage of il866 before he was disposses¬ 
sed by the defendant. The view that by 
forcibly dispossessing the plaintiff he 
(defendant) can extinguish the charge, 
which undoubtedly existed under S. 95, 
T. P. Act, is wholly unacceptable to us 
and has no warrant for it. We fail to 
understand how it commended itself to 
the learned Additional Subordinate 
Judge, apart from other considerations 


such as tho operation of tlio nilo of incr- 
gor to which we shall advert i>rosonlly. 
Again. Llie right to posse.s.sion was 
vested in the prior mortgigee Shamsud¬ 
din, and redemption liy the plaintiff 
from him could not givo any ii-;ht 
of possession to anyone else. Unless, 
therefore the defendant a (juirol such 
right by his purchase in execution of tho 
decree obt.iine.l by morigrgeo tho .second 
mortgagee his action in ejecting the 
plaintiff' was wronglul. 

Wo have noxt to consider the question 
whether tho plaintiff's omission to dis¬ 
close his j'rior charge and right to posses- 
sion over the shares of his co-mortgigors 
in tho second mortgxgee s s'lit and to 
have it deedared in the execution jiro- 
ceedings that followed had the effect 
of extinguishing that charge and of de- 
priving him of the right to j'ossession. 
Tho answer to this (piestion will de¬ 
pend on a consideration of tho ])loa(l- 
ings and tho adjudicition in tho second 
mortgagee’s suit for enforcement of his 
mortgage. In general, a juuor mortgagee 
is not a necessary party to such an ac- 
tioii. If for any reason he is a party ho 
need not assert his rights as a prior 
mortgagee, unless he has reason to think 
that his rights are called in question. It 
is only if the prior mortgage is expressly 
or by necessary implication im])ugned 
that lie is called upon to defend his right 
as a prior mortgagee. Under ordinary 
circumstances, a puisne mortgagee is en¬ 
titled to sell the right, title and interest 
of his mortgagor as they wore on the^ 
date of his own mortgage, i. e., in thisj 
case subject to the prior charge; and the 
purchaser will get no more than such 
rights whether the property is specih- 
cally sold subject to such charge or no 
mention is made of it. It is otherwise 
if the existence of the prior mortgage or 
its validity is denied by tho puisne mort¬ 
gagee and the prior mortgagee being a 
party does not assert his rights and al¬ 
lows the former’s allegation to prevail 
in which case the decree of the Court 
may be open to the construction that the 
mortgaged property is to be sold free 
from incumbrance. In any subsequent 
conflict between the prior, mortgagee and 
the auction-purchaser as to whether the 
property was taken by the latter free 
from incumbrance, the dispute has to be 
settled by an appeal to the rule of res! 
judicata. This view is in conformityj 
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with what has been laid down by their 
Lordsiiips ot the Privy Conncil in Radha 
Khhun V. Khurnhcd Iloa-iein '{\). The 
earlier case Sr? Clopol v. Pirthi Sinf/h {“2) 
which is portietinies tpioted as an autho¬ 
rity for the proposition that mere silence 
of the prior morti-agea as regards his 
rights under the prior jjmortgage and his 
failure td obtain recognition thereof have 
the effect of destroying such rights, de¬ 
pends upon the peculiar facts of the case 
and is not an authority for that broad 
proposition. It was quoted Ivofore their 
Lordships in course of the argument in 
lindha Kishun y. Khiir-dted Hoswn (l) 
but has not been noticed in l!ie judgment. 
Kx'planation to O. 3i, K. 1, Civil P. C., 
was added for the first time in 1908; but 
we do not think tliit Sri v. Pirthi 

Sinoh (2) is based on the absence of a 
statutory rule of that kind. Nor can the 
auction purchaser t)l 0 ad \vant of notice 
of the prior jnortgage and his own pur¬ 
chase in good faith where the prior mort¬ 
gage is proclaimed by a registered in¬ 
strument and possession of the prior 
mortgage and of the plaintiit subsequent 
to redemption.' Tlie least effort on his 
part could bring to light the existence of 
the prior mortgage and of the charge in 
favour of the redeeming co-mortgagor. 

To revert to the circumstances of tho 
case before us: we have to observe that 
there is no difference in principle whe¬ 
ther the rights of the prior mortgagee 
himself or those of the person subrogated 
to his position by redemption of the prior 
mortgage, are called in question by the 
auction-purchaser. The latter must satisfy 
the Court that such rights were in question 
in tho puisno mortgagee’s suit and should 
be deemed to have been negatived. The 
defendant has failed to do so in this erse. 
The question is not whether the plaintiff 
set up his prior rights, bub whether the 
puisne mortgagee expressly or by necas- 
sary implication impugned them and tho 
Court expressly or impliedly gave effect 
to his plea. We have not been referred 
to the pleadings or to the judgment in 
Suit No. 37 of 1911. and are not satisfied 
the plaintiff’s rights as a prior charge- 
holder were at all in question or whether 
he litigaged in that character. lie was a 
party beca use ho was the representative 

/I) I K 1020 P. C. 81-55 I. C. 959=47 I. 

11 = 47 Cal. 002 (P. C.). 

(O) [i«jo2] -24 All 420=29 I. A. 118=8 Sar. 

293 (P. C.). 


of one of the mortgagors under the deed 
sought to be enforced. There was no 
occasion for him to make mention of the 
mortgago of 1866. He was entitled to 
presume that those concerned have ac¬ 
quainted themselves with it. There is 
nothing to show that the Court intended 
to soli and did sell the property free of 
incumbrance. Apparently the Court did 
not apply its mind to that question as it 
was not before it. Under these circum¬ 
stances, the defendant cannot maintain 
that he purchased free from all obliga 
tions arising out of the mortgage of 1866. 

The following remarks made by their 
Lordships of the Privy Council in Eadha 
7{ishun v. Khurshed Hossein^il) at p. 669 
(of 47 Cal.) are apposite to the case be¬ 
fore us; 

“ B;iUhtanr Mull’s position, therefore, was 
that he was a prior mortgaf-cc with a paramount 
claim outside the controversy of the suit, un¬ 
less his mortgage was impugned. Consequently, 
to sustain the plea of res judicata, it is incum¬ 
bent on t-he Sahus in tho circumstances of this 
case to show that they sought in the former 
suit to displace Bvkhtaur Mull s prior title <ind 
postpone it to their own. For this it would have 
been no-cssary for the Sahus as plaintiffs in tho 
fornjer suit to allege a distinct case in their 
plaint in derogation of Bakhtaur Mull's 
priority* 

“ But from the records of this suit it does not 
appear that anything of the kind was done, and, 
as has been observed, of things that do not ap¬ 
pear and things that do not exist the reckoning 
in a Court of l.vw is the s.ime* 

The Sahus, therefore, have failed to estab¬ 
lish the conditions essential to their pica, and 
they alone a-re responsible for this defect* 
The plaint in Suit No. 100 of 1005. has not been 
pro.lucc'l, and his omission is not supplied by 
the summary of tho plaint set out in the ex¬ 
tract from the decree: Ex. J 37 C. That sum¬ 
mary still leaves the contents of the plaint a 
matter of mere oonjucture and certainly does 
not show that Bakhtaur MaH’s mortgage was 
attacked/' 

The defendant merely relied on the 
plaintiff’s inability to show that he 
asserted his rights and made no effort to 
show that his rights were impugned in 
the pleadings or the judgment and the 
decree passed in the case. 

Tho next question that has to be con¬ 
sidered is whether, after the redemption 
of the mortgage of 1866, the resultant 
charge in favour of the plaintiff was kept 
alive or merged in the plaintiff's owner¬ 
ship. Reference has been made in this 
connexion to S. 101, T.P. Act. In the first 
place, that section does not in terms 
apply, as this is not a case in which; 
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the owner of the charge or other iucumbrauco 
on immovable properly is or become absolutely 
entitled to that property.” 

Here the plaintiff was already the 
owner of part of tlie property before he 
redeeined, and the remaining part there¬ 
of never became vested in him. The sec- 
tion, like the general rule of merger, 
applies to cases where the whole property 
subject to the incumbrance in favour of a 
person is acquired by him in full owner¬ 
ship. In the second place, the charge is 
not extinguished if the continuance of the 
charge or incumbrance is to his benefit. 
There is no evidence of any declaration, 
express or implied, by the plaintiff keep¬ 
ing the charge alive; but in view of the 
existence of a second mortgage it was 
* obviously to his benefit that he should 
keep it alive. 

As already mentioned, this is a case of 
the owner of part of the mortgaged pro¬ 
perty acquiring a charge on the whole 
property. In other words, it is a case of 
one of several co-mortgagors redeeming 
the whole and the proper rule to apply is 
S. 95, T. P. Act, which, unlike S. 101. 
does not impose any condition of the 
charge being kept alive. It is a necessary 
corollary from the general rule of contri¬ 
bution contained in S. 89, T. P. Act. 
This being so, the plaintiff was entitled 
to remain in possession of the plots 
which he had redeemed and which were 
assigned to the pattis of his cosharers, 
viz. Pattis Raza Husain and Hafizuddin, 
till payment by the defendant who had 
acquired the interests of his co-mortga¬ 
gors. It is clear to us that the defendant 
cannot have better rights than those 
whose interest he purchased. 

As regards the plots lying in the plain¬ 
tiff's own patti, the position is somewhat 
different. Of the pies share 6 pies 
were free from the second mortgage. 
The plots included in this patti, so far as 
they appertain to such 6 pies share are 
not affected by the auction sale in favour 
of the defendant, who is not, in any case, 
entitled to exclusive possession of them. 
As to whether the defendant is entitled 
to possession of those plots to the extent 
of If pies share purchased by him, our 
answer is in the affirmative. The plaintiff 
cannot invoke the aid of any statutory rule 
contained in the Transferor Property Act 
or in any other enactment. The doctrine 
of subrogation is subject to important 
equitable exceptions, and is not ordinarily 
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applied in favour of a mortgagor j)aying 
off a prior incumbrance, which he was 
personally bound to pay. or against an 
intermediate charge-holder, to whom ho 
is personally bound to pay. The plain¬ 
tiff, whose father merely purchased the 
equity of redemption of Idi and paid off 
the prior mortga^gee (Shamsuddin). can¬ 
not be said to' have paid what he was 
personally bound to pay. The purchaser 
of the equity of redemption, unless lie 
expressly saddled himself with the per¬ 
sonal obligations of the mortgagor, can¬ 
not be deemed to be personally liable to 
the prior mortgagor, assuming the mort¬ 
gage deed contained a personal covenant 
to pay. He has to discharge the incum¬ 
brance as the property of whicli he lias 
become tlie owner is subject to it. The 
mortgage in favour of Shamsiuldin was 
usufructuary, and we have not been 
shown anything to indicate that there 
was a personal covenant to pay. 

The plaintiff was -certainly bound per. 
sonally to pay tiie simple mortgage in 
favour of Alopi, whose sou enforced it by 
sale of the mortgaged i>roperty. Before 
such sale, at which the defendat)t purcha¬ 
sed it, the plaintiff had discharged the 
prior incumbrance in favour of Sbamsud- 
din. The question is whether the plain¬ 
tiff can set up the charge so far as it 
rested on his own juoperty against his 
own subsequent mortgagee, whom he was 
personally hound to i)ay. Though there is 
no statutory provision applicable to a case 
like this, their Lordships of the Privy 
Council have laid down a rule of justice, 
equity and good conscience which ought 
to determine the rights of the parties be¬ 
fore us. In Gokalflcifi GopaMas v. 
Pitranmal Premsukhdas (.3), where 
” the mortgagor's right, title and interest in 
certain immovables in the Deccan, subject to a 
first and a second mortgage, were sold in exe¬ 
cution of a decree to a [jurchaser who afterwards 
paid off the first mortgage ” 

it was held that 

as he had a right to e.xtinguish the prior 
charge, or to keep it alive, the question wa.s 
what intention was to be ascribed to him ; and 
that, in the absence of evidence to the contrary 
the presumption was that ho intended to Keep 
it alive for his own benefit,” 

Where property is subject to a succes¬ 
sion of mortgages, and the owner of an 
ulterior interest pays off an earlier 
mortgage, it is a matter of course, ac¬ 
cording to the English practice, to have 

(3) [1884] 10 Cal. 1035=1“! I. A.“l26=4 Sar • 
543 (P.C.). 
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it signed to a trustee for his benefit, 
as against intermediate mortgagees, to 
whom he is not personally liable. But 
in India a formal transfer for the pur¬ 
pose of a mortgage is never made, nor is 
an intention to keep it alive ever for- 
mallv expressed : 

“ It w:is ruleJ in the English Court of Chan- 
f-ery in Toiibniii v. Sfecre (i), that the pur¬ 
chaser fro.n an owner oC equity of redemption, 
with actual or constructive notice of another 
iutcrmelialo lucumtn-anco, is preclndocl, in the 
ahsen .-c of any coute.npor’.neons expression of 
intention, from alleging that as agiinst such 
other incumbi uice. the prior mortgage, paid 
off out of the purchase money, is not extiu- 
"uished. TItat case was not identical with this 
where the prior mortgage was not paid off out 
of the p'trchvse money but was paid afterwards 
bv tlie p'-trehaser. The above ruling, however, 
is not to bo extendel to India, where the ques¬ 
tion to ask is, in the interest of justice, equity 

and good conscience there applicable.; 

what was the intention of the party paying ofl 


the charge ?’* 

In a comparatively recent case, viz., 

Ayyaredrli v. Gopalkrishnai/ya (5), their 

Lordships treated it as settled law : 

“ that wliere in India there are several mort¬ 
gages on a property, the owner of the property, 

subject to the mortgage, may, if he pays off an 
cxilier eliargc, treat himself as buying it and 
stand in the same position as his vendor, or to 
put it in another way, ho may keep the incum¬ 
brance alive for his benefit and thus come in 
before a later mortgagee. This rule would not 
applv if the owner of the property had coven¬ 
anted to pav the later mortgage debt, but in 
this case there was no such personal covenant. 
It is further to be presumed, and indeed the 
T P. A-'t. S. 101, so enacts, that if there is no 
indication to the contrary, iho owner has iu- 
touded to have kept alive the previous charge 
if it would be for his benefit.” 

Applying the above rule to the case be¬ 
fore us. the conclusion arrived at is that 
on the redemption by the plaintiff of the 
mort‘»age of 1866, he acquired under S. 95, 
T. P. Act, a right to retain possession of 
the shares of his co-mortgagors till he 
was paid their portion of the expenses 
properly incurred by him in redeeming 
their shares; but In so far as the charge 
apportionable on his own share was con- 
cerned, he could not keep it alive as 
against Alopi, the second mortgagee, to 
w°hom he was personally liable to pay. 
The charge to that extent should be 
deemed to have been extinguished. It 
may be said, though it was not argued be¬ 
fore us, that the plaintiff, who was one 
of the mortgagors personally liable to 
pay the mortgage money due to the se- 

(4) [1817] 3 Mer. 210=17 R. R. 67. 

5 A. I. R. 1924 P. C. 3Gj=79 I. C. 592=51 
I. A. 140=47 Mad. 190 (P.C.). 


cond mortgagee, was so liable to pay the 
whole amount due to such mortgagee 
and could not claim a charge as against 
the second mortgagee, nor against the 
defendant, who purchased at a sale held 
in execution of a decree obtained on foot 
of the second mortgage. We do not 
think such a contention is sound. In 
the first place, S. 95, T. P. Act, embody¬ 
ing as it does a statutory rule, cannot be 
affected by any rule of equity, which can 
prevail only in the absence of a statu¬ 
tory rule and cannot override an impera¬ 
tive provision of the kind enacted in that 
section. In the second place, the rule 
which has been given effect to by their 
Lordships applies only so far as the 
property of the person paying is con¬ 
cerned. It is only an application of the 
general rule of merger which presupposes 
the coincidence of title to the property 
and the charge to which it was subject 
being vested in one and the same indi¬ 
vidual. 

In view of the conclusions arrived at 
by us, this appeal must succeed to a 
large extent. The plaintiff has been 
found to be put out of possession by the 
Courts below and we must accept that 
position. The relief to which he is en¬ 
titled is not declaration bub possession 
of the property from which he has been 
wrongfully dispossessed. He has claimed 
such a relief in the alternative. Accord¬ 
ingly, we decree the plaintiff’s claim to 
possession of all the plots in dispute, ex¬ 
cept those lying in his own patti, (i. e., 
patti Fazli Rab), as to which he is en¬ 
titled to joint possession with the defen¬ 
dant, their shares in them being respec¬ 
tively 6 pies and if pies. The defence 
having partly succeeded, parties should, 
under ordinary circumstances, receive and 
pay costs in proportion to success and 
failure. To prevent minute distribution 
on that basis we think justice would be 
done in the case if we direct the plaintiff 
to receive half of his costs in all the 
Courts and the defendant to bear bis 
own throughout. Counsel’s fees to be 
taxed on the higher scale. Let a decree 
embodying these terms be prepared. 

P.N./r.K. Order accordingly 




1931 Bhola Nath v. Lachmi 

>SiA. I. R. 1931 Allahabad 83 

Sen and Niamatullah, JJ. 

Bhola Nath-Shankar Das — Plaintiffs 
—Appellants. 

V. 

Lachmi Narain and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 77 of 1923, Decided 
on 29th October 1930, from decision of 
Dist. Judge, Farrukhabad, D/- 14th Sep¬ 
tember 1927. 

(a) Companies Act (1913), S. 4 (2)—Un¬ 
registered Trade Association is not un¬ 
lawful.' 

A Trade Association cannot bo said to be un¬ 
lawful, merely because it has not been rcfjis- 
tored in conformity with the provisions of the 
Act. ' CP84C2] 

(b) Specific Relief Act (1877), S. 42 — 
Courts cannot make declaratory decree out¬ 
side limits of S. 42. 

British Indian Courts have no general powers 
to make a declaratory decree outside the limits 
formulated bv S. 42 and the said section cannot 
be utilized with the object of enunciating a 
truism. C 2] 

s^{c) Contract Act(1872), Ss. 23 and 27— 
Agreement between traders to carry on busi¬ 
ness among members of their private associ¬ 
ation and to none else etc., does not offend 
against Ss. 23 and 27. 

A combination amongst the traders of a parti¬ 
cular locality to do business only amongst their 
members, to pay part of the profits to a common 
fund etc., and levying of certain penalty for 
the breach of the conditions does not oflend 
against the provisions of Ss. 23 and 27 and is 
not actionable per so merely because it brings 
profits to them and indirectly hurts a rival in 
trade : Hilton v. Eckersley, & E. & D. 47 
and Rof/ers v. Rajendro Dutt ; 13 Moore’s 

P. C. 209, Ref. ■, 29 Bom. 107, Foil. 

[P 85 0 1, 2] 

(d) Contract Act (1872), So. 23 and 27— 
Scope. 

Where a claim is founded on a tort Ss. 23 
and 27 do not apply. [P 85 C 1] 

(e) Tort—Conspiracy—Meaning explained. 

What is wrong in the case of an individual 

continues to bo a wrong, • if committed by an 
association of individuals by preconcert or con¬ 
spiracy. A conspiracy consists in the agreement 
of two or more persons to do an unlawful act by 
unlawful moans : Mulcahy v. Reg, 3 H. L. 306 
at.317, Foil. [P87 C 1] 

(f) Tort — Conspiracy — Every one can 
trade freely though to another's detriment. 

Every person has a right to a free course of 
trade and to conduct his business upon his own 
lines even though it results in an interference 
with the business of another person to his 
detriment : Allen v. Flood, (1898) A. C. 1, Ref ; 
Mogul Steamship Co, v. McGregor, 23 Q. B. D. 
598, Foil, ; Reynolds v. Shipping Federation & 
Co. (1924) 1 Ch. 28. Ref. [P 89 C 2] 

(g) Tort—-Conspiracy — Procuring breach 
of contract is actionable. 

If a person or combination of persons unlaw¬ 
fully procure a breach of contract, the matter is 
actionable provided that damage accrues there¬ 
from ; Limley v. Gye, 2 El. & Bl. 216, Ref. ; 
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South Wales Miners' Federation v. Glamorqan 
Coal Co. Ud. (1905) A.C. 239, Rel. on. [P 89 0 2] 

(h) Tort—Conspiracy—Malice — Meaning 
explained. 

M-ilice, in the sense of spite or ill-feeling, is 
not the gist of the action. An act that is legal 
in itself does not hocomo illegal because it is 
prompted by an indirect or sinister motive : 
Quinn v. Leathevi, (1901) .-1. C. 495, Foil.", Sor¬ 
rell V. Smith, (1925) A. C. 700, Ref. 

[P 89 C 2] 

'i) Tort—Conspiracy -Illegal interference 
with anoth?r man's mode of earning is not 
justifiable and is actionable. 

Even though t)ie do nin-\ting motive in a 
certain course of aeliou mvy lie the furthorance 
of one's business or of one's interest, one is not 
entitled to interfere with another man's method 
of earning his living, by illegal meins. Illegal 
means mw cither bo meins that arc illogil in 
themselves or that miy become illegal because 
of conspiracy whore they would not have been 
illegal if done bv a single individual : Quinn 
V. Lealhem, (1901) A.C. 510 and Larkin v. Long 
(1915) d. C. 814, i?e/. [P 89 G 2] 

(j) Tort — Conspiracy —Even lawful inter¬ 
ference by unlawful method is actionable. 

An unlawful interference with the business 
of another person with intent to hurt that per¬ 
son is actionable provided that damage results 
from interference. A lawful interference by 
unlawful methods with the same object and 
producing similar results is equallv actionable: 
Ware & De FreriUr Ltd. v. Motor Trade Associ- 
ation, (19-21) 3 A'. B. 40 and Temperson v. Rus¬ 
sell, (1893) 1 Q. B. 715, Ref. [P 89 C 2] 

K. N. Katju and li. C. Ghatak —for 
Appellants, 

P. L. Baiierji —for Respondents. 

Sen, J.—This is an appeal by the 
plaintiffs from the decree of the learned 
District Judge of Farrukhabad, reversing 
the decision of the Subordinate Judge of 
the same district in a suit in which the 

following reliefs were claimed : 

** (a) It jnay be declared tliat the committee 
of the defendants is unlawful according to law. 
The principle on which they are working is 
against law and no British subject is bound by 
it nor arc they competent to offer obstruction 
in the business of the plaintiffs. 

(b) A perpetual injunction may bo issued to 
the defendants restraining them from doing the 
acts mentioned in para. 3 of the petition of 
plaint ; and 

(c) Rs. 1.000 as damages caused to the plain¬ 
tiffs from the acts of the defendants may be 
awarded from the defendants.” 

Plaintiffs are members of a firm of 
commission agents -who carry on business 
at Fatehgarh under the name and style 
of Bhola Nath-Shankar Das. The defen- 
dants are 17 in number and are members 
of an association unincorporated and un¬ 
registered, which is located in Lindsay- 
ganj market at Farrukhabad and is called 
Anaj Behohar .Sabha. It is said that 
this case is an instance in point of trade 
union outrages ; and although the associ- 
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ation has no legal I'ecognition as a jural 
unit, its luimber and the compact of its 
meujbers give weight to its concerted 
action and are according to the plaintiffs 
a source of danger to the public. The 
plaintiffs do not attribute unlawfulness 
to the association merely on the score 
that it is an unregistered body but they 
stoutly contend that its objects and 
methods are unlawful, the chief object of 
the association being to corner a mono¬ 
poly and to drive out all rivals from the 
field by resource to unfair competition. 

The heads of charges enumerated in 
para. 3 of the plaint are as follows : 

"(l) That no ono can open a shop in Bazar 
LiDcls.xyg.anj ‘without tho permission of this 
coTJiinittoc. 

{•2; Tlie i>crinis«ioa for oioning a shoi) is given 
in the uionlh of Kuar aud Phagun. 

(y) If anyone carries on business or opens a 
shop without the permission of the committee, 

DO one can sell goods to him or purchase goods 
from him. 

(4) If anyone who has not opened a shop 
wants to purch«aso goods direct ho cannot do 
so without the medium of any such shop-keeper 
whom Iho committee might have permitted to 
open a shop* 

(5) Tliat weigh)ncn w’ho have obtained a 
license from tho Municipal Board and who are 
themselves the owners of the phars (the oi>cn 
spa< e in front of cich shop) or who have taken 
phars on rent cannot sell the goods to or weigh 
the goods of the persons not permitted by the 
commiLtee to make the purchase. 

(G) If any weighmao or shopkeeper sells 
goods to or purchases from any such per¬ 
son not allowed by tho committee, then penal 
orders are p%s8ccl against him, such as fine* 
suspension of all business and purchase and 
sale/' 

The plaintiffs further complained that 
the association was oppressive in the 
treatment of its constituents inasmuch 
as it made unlawful gains by arbitrarily 
levying perquisites like the following ; 

(a) Twelve annas per cent commission fee. 

(bj Pour annas per cent brokerage. 

(c^ One pice per rupee pec parclia. 

id) One anna six pies per cent for Gaushala 
and Ramlila. 

(e) Two chattacks of grain per mauud for 
Karda. 

(f) Four chattacks of grain per cart for Larka 
and 

(g) two chattaks of grain per maund for •, 
Pailadar. 

The plaintiffs further alleged that they | 
had entered into a contract with a third ^ 
party to supply 500 bags of poppy seed. 
For the due performance of this contract 
they had contracted to purchase the stock 
from a number of persons at Lindsay- 
ganj. Tha defendants intervened and 
prevented the owners of the stock from 
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selling the poppy seed to the plaintiffs. 
The result was that the plaintiffs next 
tried to make purchases outside Lindsay- 
ganj and entered into contracts with 
certain arhatias at Ghatia Ghat. Here 
also the defendants intervened and by 
their obstructive tactics prevented cer¬ 
tain persons from selling the goods to the 
plaintiffs. 

The suit was contested by all the de¬ 
fendants except two. namely, defendants 
14 and 15. The defence amounted to a 
traverse of the material statements con¬ 
tained in the plaint. The Court of first 
instance repelled the contentions of the 
defendants, decided all the issues in 
favour of the plaintiffs and decreed the 
plaintiffs’ claim for the declaratory relief 
and injunction as asked for and for 
Rs. 500 as damages. The lower appellate 
Court has reversed this decision. Hence 
this appeal. 

It has been argued that the plaintiffs 
were entitled to a declaration that Anaj 
Behohar Sabha was an unlawful associa¬ 
tion inasmuch as it had not been incor¬ 
porated and registered as required by 
S. 4 (2), Companies Act. The number of 
its members exceeds 20 and it may be 
assumed that tho object of the association- 
is gain or profit. The Sabha not having 
been registered under S. 4 (2), Companies 
Act (Act 7 of 1913), it can have no legal 
recognition as a jural unit and it cannot 
sue or be sued as a corporate body nor 
can it enter into a contract as such. But, 
while taking a stock of its disabilities,, 
we are not prepared to hold that a trade! 
association is unlawful merely because it| 
has not been registered in conformity 
with the provisions of the Companies^ 
Act. We are further of opinion that it 
will be nothing short of an abuse of the 
provisions of S. 42. Specific Relief Act, to 
entertain a suit for a declaration of what 
appears to us to be a self-evident pro¬ 
position that the committee is not a cor¬ 
porate unit because it has not been 
legally constituted. The British Indian 
Courts »have no general powers to make a' 
declaratory decree outside the limits for¬ 
mulated by S. 42. Specific Relief Act and 
the said section cannot be utilized with 
the object of enunciating a truism. 

It has next beemargued that the agree¬ 
ment. whereby tha members of the Sabha 
are held together, is in defiance of the 
provisions of Ss. 23 and 27, Contract Act- 
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In Hilton v. Eckerslcij (l), Baron Alder- 
son is reported to have said: 

“Prima facie it is the privilege of a trader 
in a free country, in all matters not contrary 
to law to regulate his own mode of carrying it 
on according to his own discretion and choice.’’ 

The question is whether the defen¬ 
dants have crossed the line which the 
law permits. This border line is not in 
all cases capable of very sharp define- 
ment and is a fruitful source of aggressive 
claims and subtle defences. It was ruled 
by the Privy Council in Rogers v. Rajen- 
dro Dutt (*2): 

“That it is essential to an action in tort that 
the act complained of should under the cir¬ 
cumstances, be legally wrongful as regards the 
party complaining, that is, it must prejudicially 
•affect him in some legal right; merely that it 
will however directly do a mm harm in his 
interests, is not enough.” 

The matter we are now considering 
was in issue before the Bombay High 
Court in re Fraser k Co. v. Bombay Ice 
Manufacturing Company (3), the facts 
of which were parallel and the principle 
involved not dissimilar and the Court 
held that an agreement between manu¬ 
facturers, not to sell their goods below 
a stated price, to pay profits into a com¬ 
mon fund and to divide the business and 
profits in certain proportions is not 
avoided by S. 27, Contract Act and can¬ 
not be impeached as opposed to public 
policy under S. 23 of the Act. VVe are 
clearly of opinion that the constitution 
of the committee and its objectives do 
not offend against the provisions of Ss. 23 
and 27, Contract Act. It is patent that 
the case of the plaintiffs is founded upon 
tort and not upon contract. Where the 
claim is founded upon a tort alleged 
against the defendant, Ss. 23 and 27, 
Contract Act, do not apply. The grie¬ 
vance is that the defendants by their 
organized and concerted action have by 
rule and level been crippling the plain¬ 
tiffs in their trade and that they have 
been prevailing upon their constituents 
Ito obey their edicts to cut off the supply 
\of materials from the plaintiffs as also 
.the flow of customers. Wecanimt forget 
the emphatic statement of Bosv^n, L. J., 
that 

“no aclion at common law will lie or ever has 
l.iin against any individual or individuals for 
entering into a contr.tct merely because it is in 


(1) [ISSfd fi El & Bl. 47 = -25 L. .T. Q. B. 193 

=2 .7ur. (n.s.) 587=4 W. R. 32G. 

(2) [1859] 13 Moe. P. C. 209. 

(3) [1906] 29 Bora. 107=7 Bom. L. R. 107. 


restraint of trade : vide Mogul Steamship Com- 
p%ny V. McGregor (4) at p. G19.” 

It is unfortunate that S. 27, Contract 
Act, has been moulded upon the New 
York Draft Code and seriously trenches 
upon the liberty of the individual in con¬ 
tractual matters affecting trade. We are 
however of opinion that S. 27 does not 
support the plaintiff's pretention. A 
combination amongst the traders of a 
particular locality is not actionable per¬ 
se merely because it brings profits to 
them and indirectly hurts a rival in 
trade. 

It has been argued that the demands 
made by the defendant company are of 
the nature of arbitrary perquisites and 
operate oppressively against the plain¬ 
tiffs if they do not respond to the de¬ 
mands made by the defendants. These 
demands are seven in number and have 
already been referred to in our judgment. 
The Court of first instance held that 
these demands were arbitrary perquisites. 
The lower apj)ellato Court did not agree 
with this view: 

“Payment on account of commission agency 
and brokerage prevails everywhere. Item (c) 
also is of a piece with the purchase of a pecu¬ 
liar brand of paper for writing petitions m 
Courts and one pice, per rupee, is ii very small 
amount. Payments made for Gaushala and 
Ram Lil'i certainly entail a loss on the ulti¬ 
mate customer hut no one grudges it. 1 do not 
wish to lav down that there is any religious 
consideration in it, but from a humanitarian 
point of view a pwment for Gaushala is not an 
evil. In the Western Presidenev they take it 
in the name of “Pitijrapole.” This inci itself 
is a laudable one bec.uise it prevents cruu ty to 
animals. Items (o', (f) and (g) are .allowed 
everywhere. Instead of sifting the grain and 
throwing out the dust from it. it is much better 
to make a uniform allowance for it. Similarly 
the other two items are also reasonable ones. 
It therefore cannot bo said that the aims and 
objects of the association -are unlawful. 

Without pausing to consider whether 
any particular item had a peculiar sanc¬ 
tity upon humanitarian grounds, we are 
clearly of opinion that the findings 
arrived at by the learned District Judge 
on this part of the case are reasonable 
and proper and are not open to any 
attack or criticizm on any ground of law. 
We must therefore accept the finding 
that the so-called peniuisites are neither 

It was nest contended that the 
plaintiffs were the victims 
ful conspiracy on the part o/ the f^e^en- 
dants who intermeddled with and y 


(4) [1839] 23 Q. B. L>. 598 
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temntically prevented the due per¬ 
formance of contracts by third parlies 
in favour of tho plaintiffs. This i>art of 
the plaintitTs’ case mainly rested upon 
oral evidence. The lower appellate Court 
discarded the stateiiients of Madan Lai, 
Ajudhi, son of Khanjan and Bahu Ram 
Sanip on the ground that they were pure 
hearsays and disbelieved Behari and 
Ajudhi, son of Paramsukh. As to Madho 
Earn it observed as follows: 

“He gave direct evidence. lie st.ited that 
the eoirsmillce people did tell him that if he 
weighed plaintiffs’ poods his market would he 
stopped. This stateiiieut is highlv damacine 
to the delondauts.*’ 

But in cross-examination this witness 
stated as follows: 

•'Jf wo do not agree [to what the com¬ 
mittee says tho commitee men will neither 
sell to nor purchase goods from us. There 
is DO other pressure. By turning us from 
the market 1 mean that the committee- 
walas will not soil to or purchase goods 
from us, If we had not cared whether 
tho 12 committccwalas sold or purchased goods 
to or frojn us we could have weighed goods to 
the plaintiffs/* 

From this it would appear that the 
committee people did nob interfere with 
the freedom of this witness and what 
they told him was that they would with¬ 
draw their custom. This is hardly a 
form of pressure that can be called 
threat or coercion. Noor Mohammad 
was the witness who attempted to prove 
the whole of the plaintiffs’ case but he 
made his position clear in cross-examina¬ 
tion. He stated that 

“the membeis of the committee had told 
the weighmen that the market would otherwise 
be closed for them. By it they meant 
that the committee people would not pur¬ 
chase goods from them. He further stated 
that the weighmen who did not mean to deal 
with the committee people could weich coods 
for the plaintiffs.” ^ ^ 

After commenting upon this evidence, 
the Court below came to the following 
ooDolusion; 

“From the evidence of these witnesses it is 
not proved (a) that no one is entitled to open 
a shop without the leave of the committee 
(b) that no one is entitled to deal with a shop¬ 
keeper who opens .a shop without their permis¬ 
sion, (c) that no outsider is allowed to deal 
with a shopkeeper who opens a shop without 
their permission and (d) that no weighman is 
allowed to deal with an outsider.” 

The Court further finds that the rule 
about the election of the members twice 
a year once in Kuar and once in Phagun, 
doosnot entail the consequence that every 
one is compelled to become a member 
The lower appellate Court winds up 


its analysis of evidence'with the follow 
ing remarks: 

“There can be no doubt then that there is 
some sort of pressure brought to bear on mem¬ 
bers of tho association, be thev capitalist (the 
traders) or be they the labourers (weighmen) 
. . . Such of those traders who are members of 
the committee and who wished to deal with 
non-members are told by the committee that 
if they so wish they have to cease to become 
members. Similarly such of the weighmen 
who arc member.^ of the weighmen's associa¬ 
tion (part of the Traders’ Association) and who 
wish to weigh for non-members are told that 
if they so wish they have to cease to become 
members and are further told that the patron¬ 
age of the members.of the Traders’ Associa¬ 
tion shall be withdrawn from them ...” 

From the evidence discussed above it 
would appear that this capitalistic com¬ 
bination and combination of labour puts 
before its members a choice between 
two alternatives. They put this question 
to the members: 

1^0 you wish to deal with outsiders and 
thus be obliged to cease to be members of tho 
association, or do you wish to continue to be 
members and cease dealings with outsiders? ” 

Considering the many advantages by 
remaining as members of the Sabha as 
detailed in the evidence of Lachmi 
Narain defendant witness 1, the secre¬ 
tary of the Sabha, they choose the second 
alternative and refuse to deal with non- 
members. If they choose the other 
alternative they are first fined and then 
if necessary boycotted. The question is 
whether this is illegal. After discussing 
the evidence the Court dealt with the 
case in its legal aspect and answered the 

question in the negative. We agree with 
the view. 


Dealing with the plaintiffs' claim for 
damages, the Court next proceeded to 
examine whether the defendants had 
pi;ocured certain breaches of contract 
with third parties for supply of goods to 
the plaintiffs. As to this .the Court 
observes as follows. 




, “r— —uetaiis ot tbesfr 

several >*prcha8es but with the exception of 
one purchase they have not been able to prove 
any other. On the other hand the defeu^nts 

^persons whom the plain¬ 
tiffs alleged to have been their vendors and 
these persons-have denied that thev entered 
into any contract of sale of goods The 
tiffs' case therefore has not blco proved” ^ 

As regards one of the purchases re¬ 
ferred to above It is to be observed that 
the Court did not intend to find and as 
a matter of fact did not find that the 
defendants procured a breach of the con¬ 
tract. There is no room for cavil or 
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critioizm in the finding of the Court be¬ 
low which appears to us to bo perfectly 

clear and legitimate: 

"Tbo question in other words is whether 
the defendants actually asked the vendors of 
the plaintiffs not to 'deliver goods to plain¬ 
tiffs.” , , 

My answer is “not.” 1 have already found 
that what the association did was that it dis¬ 
tinctly told the plaintiffs’ vendors that if they 
supplied goods sold to the plaintiffs they would 
cease to bo members of the association. It 
must therefore be said that there was no abso¬ 
lute negation in this case. There was no con¬ 
spiracy on the part of the association to compel 
the plaintiffs’ vendors not to supply goods to 
the plaintiffs. Now there is a great deal of 
difference between a third person asking a part> 
to a contract to break the contract and a third 
person telling the same party to contract; 

“You may supply goods to the plaintiffs if 
you wish, but if you do so we will fine you, we 
will boycott you and we will turn you out of 
the association.’ And this latter act was all 
that the defendants did.” 

Upon these findings the Court below 
came to the conclusion that there was 
no cause of action for a suit for damages 
or injunction against the defendants. 
We agree with this view. The follow¬ 
ing passage from Erie on Trade Unions, 

page 12, will bear quotation: 

“Every person has a right under the law as 
between himself and his fellow subjects to full 
freedom in disposing of his own labour or his 
own capital according to his own will. It 
follows that every other person is subject to 
the correlative duty arising thereforin and is 
prohibited from any obstruction to the fullest 
exercise of this right which can be made 
compatible with the exercise of similar rights 
by others. Every act causing an obstruction 
to another in the exorcise of the right^ com¬ 
prised within this description done, not in the 
exercise of the actor’s own right but for the 
purpose of obstruction, would if damage should 
be caused thereby to tho third party obstructed, 
be a violation of this prohibition.” 

We are of opinion that what is 
!wrong in the case of an individual 
Icontinues to be a wrong if com¬ 
mitted by an association of individuals 
by preconcert or conspiracy and that 
a conspiracy consists in the agree¬ 
ment of two or more persons to do 
an unlawful act by unlawful means. 
This was the view taken in Mulcahy v. 
Reg (5) at p, 317. We agree with this 
view. 

We do not think that any useful pur¬ 
pose will be served by embarking on a 
critical examination of the authorities 
dealing with the law relating to actions 
for conspiracy. While the cases have a 
common denominator, the case-law on 

(6) Uses] 3 H.L. 306. 


the subject is very vast and the features 
of each case vary witli tho kaleidoscopic 
turn of circumstances. We shall how¬ 
ever indicate the principles laid down in 
the important and oft-cited cases. 

In Limley v. Gye (G), it was held that 
an action would lie for malicious pro¬ 
curement of the breach of any contract, 
if by the aforesaid procurement, damage 
w’as intended to result and did result to 
tho plaintitT. Crompton, J., observed: 

“Where two or more parties wore coucerued 
in inflicting such injury, an iudiclmenl, or a 
writ of conspiracy at common law, might per¬ 
haps have been maintainable and where a writ 
of conspiracy would lie for an injury inflicted 
by two, an action on the case in the nature of 
conspiracy will generally lie; and in such action 
on the case, the plaintiff is entitled to reco\er 
against one defendant without proof of any 
conspiracy, the malicious injury and not the 
conspiracy being tbo gist of the action. 

In the groat case of Allen v. Flood (0. 
it was decided: 

“that an act lawful in itself is not converted by 
a malicious or bad motive into an unlawful act, 
so as to make the doer of the fact liable to civil 
action; and therefore where the appellant haa 
violated no legal right of the respondent, done 
no unlawful act and used no unlawful means 
in procuring the respondent's .dismissal, his 

conduct was not actionable however malicious 

or b.id his motive might be.’’ 

According to Lord Watson, there are 
only two grounds of legal liability: (1.) H 
a person knowingly and for his own ends 
induces the commission of an actionable 
wrong; and (2) where the act induced is 
within the right of the immediate actor 
but may be to the detriment of a third 
party and the inducer jirocured his object 
by the use of illegal means directed 
against the third jjarty. 

Lord Macnaghten expressed his opinion 
in Quinn v. Leathern (8) at p. 508 that if 
all matters of merely passing interest be 
eliminated, Allen v. Flood (7) had merely 
repeated what had been laid down in 
Stevenson v. Neivnham (9) at p. 297, 
namely, that an act which does not 
amount to a legal injury cannot be action¬ 
able because it is done with a bad intent. 


In Mogul Steamship Co. Ltd. v. 
MacGregor (4) it was held by the majo¬ 
rity of the Judges that th e associatio n 


( 6 ) 

(7) 

( 8 ) 
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289=50 W.R. 139=65 J.P. 708=17 T.L.R. 


749. 

(9) [1853] 13 C.B. 286=22 


L.J.C.P. 


110 . 



S8 Allahabad Bhola Nath v. Lachmi Narain (Sen, J.) 


1931 


being formed by the defendants with the 
view of keeping the trade in their own 
iiands and not with the intention of ruin¬ 
ing tlie ti'ade of the i)laintilTs. or througli 
any personal malice or ill will towards 
them, was not unlawful, and that no 
action for conspiracy was maintainable. 
I:3owen. Tj. J., enunciated the law in the 
following terms (p. Gl4): 

rh<‘ro seems to l)c no hurclcns or restrictious 
in law upon a tratler which arise merelv from 
thr fact that he is a trader and which arc not 
equally laid on all other subjects of the Crown. 
His right to trade freely is a right which the 
Jaw rccogni/cs and encourages, but it is ouc 
which plat es him at no especial disadvanta^’o 
compared with others. ‘ Xo man whether 
trader or not. can however justify damaging 
another in his eommcrcial business bv fraud 
or misrepresentation. Intimidation, obstruction 
and inolostiition are forbidden; so is the inten¬ 
tional procurement of a violation of individual 
rights, contractual or other, assuming always 
that there is no just cause for it.” 

Again, at p. 617: 

"The truth is that the combination of capital 
for the purposes of trade and competition is a 
very diflerent thing from such a combination of 
several persons against one, with a view to 
harm him, as falls under the head of indictable 
conspiracy. There is no just cause or excuse in 
the Latter class of cases. There is such a just 
o.Mise or e.xcusc in the former.” 

We have no hesitation in holding that 
this view does not militate against the 
pi'ovisions of S. ‘27, Contract Act and 
that the basic principle of the two is not 
divergent. 

In Temperton v. liussell (lO). Lopes, 
Tj. -7.. observed: 

"I will state shortly what I believe to be the 
law on the subject. The result of the authori¬ 
ties appears to me that a conrbinatioii of two or 
more persons to induce others not to deal with 
n particular individual, or enter into contracts ' 
with him, if done with the intention of injuring 
him is atJ action.able wrong if damage results to 
him therefrom.” 


The same rule was laid down in Quinn 
V. Leathern (8), which has already been 
referred to Lord M.achnaghten observed 
(at p, 610). 


Speaking for myself. I have no hesitation in 
saying that I think the dooisiou in Alien 
FJoQ'i (7). was right, not on the ground of mali- 
cioiis inteution—that was not, I think, the gist 
Of the action but on the ground that a viol*^tion 
of legal l ight committed knowinglv is a cause 
of action and Ih u it is a violation of local 
right to interfere with eontraetual relations re¬ 
cognized liy law if there is no sutricicnt justifi¬ 
cation for the interference.The 

only other (picslion is this; Does a conspir.icy 
to injure, resulting in drmage, give rise to civil 
liability? It seems to mo th it there is autho- 


(101 [isua] 1 715=G2 412=4 R. 

:17C.=GD L.r. 7d = 41 W.R. 505=57 J P. 
676. 


nty for that proposition and that it is founded 

on good sense.A man may resist 

without much ditTieulty the wrongful act of an 
individual. He would probably have at least 
the moral support of his friends and neighbours- 

^ thing (as Lord 

bitzgerald observes) when one man has to de¬ 
fend himself against manv combined to do him 
wrong.” 

Lox'd Brampton with his characteristic 
force and clearness expresses himself as 
follows: 

“Much consideration of the matter has led 
me to be convinced that a number of actions 
and things not in themselves actionable or un¬ 
lawful, if done separately without conspiracy 
may, with conspiracy, become dangerous ancl 
alarming just as a grain of gunpowder is harm¬ 
less but a pound may be highly destructive, or 
the administration of one grain of a particular 
drug may be most beneficial as a medicine but 
if administered frequently and in larger quan¬ 
tities with a view to harm may be fatal as a 
poison.” 

In South Wales Miners Federation v. 
Glamorgan Coal Co., Ltd. (ll), it was 
held 

“that procuring a breach of contract is an 
actionable wrong unless there be justification 
for inlerfering with the legal right. According 
to Lord Lindlcy malice was not the gist of the 
action.” 


Where the word “malice" has been 
used in some of these cases, it must be 
held to connote no more than an in¬ 
tention to commit an unlawful act with- 
out reference to spite or ill-feeling 

(12) and Hodges v! 
Webb (13). are not very helpful cases 
since they turned move particularly upon 
a construction of certain words in S. 3 
Trade Disputes Act of 1906. But the 
last mentioned case is relevant in so far 
that it was held therein that in the ab- 
sence of conspiracy or unlawful combina¬ 
tion, a firm or even emphatic statement 
by one person that unless the person 
whom he is addressing consents to the 
adoption of a particular course which he 
can lawfully take, the speaker would do 
that which he was lawfully entitled to 
do, was not a threat for which the 
speaker could be held liable at law . 

In Larkin v. Long (14), Lord Atkinson 
is^rcportsd to hcivo obsorved, 

fAct that members of a trade union are 
mereh acting in obedience to a rule of their 
union believed b y them to be for their benefit 

L.J.K.B. 525=92 L.T. 
ao—o3 W.R. 593—21 t.L R 441 
;:(12J [l'J09] .4. 0. 503=78 .L. J. K. B. 1025=101 
L.T. 243=53 S.-I. 754=25 T L R 779 

(13) C19M] 2 Ch^ L.J.Ch. 273=123 l!t. 

(14) [pL5] A. C. 814=84 L. J. P. 0. 201=lla 
L.T. 337=59 S.J. 455=31 T. L. R. 405. ’ 
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is no deEeoce Lo au action foe the breach of any 
contracts thev have entered into and still less 

to 

is it a defence to the wilful and malicious in- 
frinpeniont in combination of legal right of 
personal freedom of action which they claim 
for the u-elves, but which others are entitled to 
quite as fully and as absolutely as they are.” 

In TFnrt’ De Freville, Ltd. v. Motor 
Trade (15) the finding w.\s 

that the evidence produced .by the plain¬ 
tiffs was quite insufficient to establish 
the case of a conspiracy to injure. The 
following observation finds a place in the 
judgment: 

■‘The decisions in Moml Steamship Co. Ltd., 
V. McGregor, Allen v. Flood and Quinn v. Lea- 
them are all in agreement to this extent, that a 
combination of persons to do some act, the 
object of which is to injure some third person 
is wrongful and actionable; so too is a combina¬ 
tion of persons to do some act by unlawful 
means which will have the effect of injuring 
some third person.” 

If there is a combination made and 
threats used for the legitimate protection 
of trade interests no action would lie. 

In .Beijnolds v. Shipping Federation 
Ltd. (16), it tvas held that where an 
agreement is entered into, not from a 
malicious desire to inflict loss on an 
individual or class of individuals, but 
from a desire to advance the business 
interests of employers and employed 
alike by maintaining the advantages of 
collective bargaining and control it was 
not unlawful and no action for conspi¬ 
racy was maintainable by the plaintiff: 

*‘The agreement or combination was not 
against a particular individual but merely 
operated to exclude such individuals as might 
not from time to time satisfy a qualiftcatiou 
which was within the reach of anyone who 
desires employment/* 

In Sorrell v. Smith (17), it was ruled 
that a combination of two or more persons 
for the purpose of injuring a man in his 
trade is unlawful, and if it results in 
damage to him is actionable. If the 
real purpose of the combination is not to 
injure another but^to forward or defend 
the trade of those who enter into it then 
no wrong is committed and no action 
will lie although damage to another 
ensues, provided that the purpose is not 
affected by illegal means. Viscount 
Cave, L.C., observed: 

“There is some authority for the view that 
what is unlawful in two is not lawful in one, 
and that the circumstance that two or more 
persons combine to cause the injury, while it 
may be very relevant, as evidence of the pur- 
p osQ and, as an aggrevation of the damage, is 

U5) [1021] 8 K.B. 40. 

(101 [1924] 1 Ch. ‘28. 

(17) 11925] A. C. 700. 


not itsolf an essential dement in the cause of 
action.” 

There e:^ists no uncertainty as to the 
legal principles regulating the rights of 
the parties to this action and the follow¬ 
ing propositions may be taken to ho the 
settled law: 

(1) Every person has a right to a freoj 
course of trade and to conduct his busi¬ 
ness upon his own lines even though it 
results in an interference with the busi¬ 
ness of another person to his detriment. 
(2) If a person or a combination of per-^ 
sons unlawfully procure a breach of con¬ 
tract, the matter is actionable, provided 
that damage accrues therefrom; (3) Malice 
in the sense of spite or ill-feeling is not| 
the gist of the action. An act that is 
legal in itself does not become illegal 
because it is prompted by an indirect or 
sinister motive. (4) Even though the, 
dominating motive in a certain course of, 
action maybe the furtherance of one’s 
business or of one’s interest, one is not, 
entitled to interfere with another man’s; 
method of earning his living by illegal, 
means. Illegal means may either be! 
means that are illegal in themselves or| 
that may become illegal because of con¬ 
spiracy where they would not. have been 
illegal if done by a single individual. 
(5) An unlawful interference with the' 
business of another person with intent to 
hurt that person is actionable ]>rovide(l 
that damage results from interference. 
A lawful interference by unlawful meth¬ 
ods with the same object and producing 
similar results is equally actionable. 

We have set out in detail the findings 
of the learned Judge and liis reasons in 
support thereof. It is perfectly clear 
that the defendants did not unlawfully 
or by illegal means procure any breaches 
of contract in favour of the plaintiffs. 
There was no conspiracy on the part of 
the defendants to compel the plaintiffs’ 
vendors not to supply goods to the plain¬ 
tiffs. A certain amount of pressure was 
brought to bear upon their constituents 
the object of which was that if the latter 
wished to continue to be members of the 
association they bad to obey tlie edicts 
of the association and to cease to deal 
with outsiders. These persons liad a 
choice of action. They were not the 
victims of any coercion on the part of 
the defendants. Where a person has a 
choice of one or other of two courses with 
their attendant advantages or disadvan- 
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tages, coercion is not necessarily one of 
the elements involved in the transaction. 
There was no organized conspiracy on 
the part of the defendants to do harm to 
the plaintiffs. The association of the 
defendants was formed with the primary 
object of keeping tlie trade in their own 
hands and not with the intention of 
ruining the trade of the plaintiffs. The 
association therefore was not unlawful 
and there was no cause of action for a 
claim founded upon conspiracy. The 
plaintiffs are therefore not entitled to 
the relief claimed. 

We accordingly dismiss this appeal 
with costs, including in this Court fees on 
the higher scale. 

b.v./r.K. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Baramdeo Pandey —Plaintiff — Appel¬ 
lant. 

V, 

Debi Dal Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 194 of 1928, De¬ 
cided on 3rd July 1930, from decree of 
Dist. Judge, Azamgarh, D/- 29th October 
1927. 

Civil P. C., O. 20, R. 2 — Judgment by 
retiring Judge held to be validly pronounced 
by his successor in office. 

A retiring Judge wrote » judgment aod signed 
it on a date hetween the date of his resignation 
for retirement and its actual acceptance. The 
judgment was pronounced in Court by his suc¬ 
cessor on a subsequent date. 

Hein : that the judgment was validly pro¬ 
nounced : 35 Mad. 47 and 35 Cal. 756, Ref, ; 
46 Cal. 978 and 33 All. 236, Dist. [P 91 C 2] 

N, Upadhiya —for Appellant. 

P. L. Banerji —for Respondents. 

Mukerji, J. —This is a second appeal 
by a plaintiff against a decree of the 
lower appellate Court dismissing his suit. 
There are only three grounds of appeal 
and all are based on the same point that 
the presiding officer had no jurisdiction 
to pass a judgment, because he had re¬ 
tired from office on 4th October 1927. We 
are not referred to any notice in the 
Gazette or in the Civil List to show the 
actual date of retirement, but the counsel 
says that he has a letter from the Regis¬ 
trar of this Court to the effect that the 
retirement of the learned District Judge 
Chaudhri Abdul Hasan, took effect from 


4th October 1927. We may however 
point out that this statement does not 
show on what date the resignation of the 
District Judge was actually accepted, and 
in the ordinary course it would be ac¬ 
cepted at a date long subsequent to 4th 
October 1927, the date from which it 
had retrospective effect. 

The judgment was signed on 9tb Octo¬ 
ber 1927, and was pronounced in Court 
by the successor of the District Judge on 
17th October 1927. The short question 
before us is whether this judgment was 
validly pronounced under O. 20, R. 2, 
which states : 

“a Judge may pronounce a judgment wrilteu 
but not pronounced by his predecessor.” 

It was argued for the appellant that 
when the Judge who wrote the judgment 
retired, he ceased to be a Judge at all, 
and therefoi’e he cannot be considered to 
be the predecessor of the Judge who pro¬ 
nounced the judgment within the mean¬ 
ing of O. 20. R. 2. No definite authority 
was shown for this argument. But re¬ 
ference was made to a number of rulings. 
In Chinmc Pillai v. Kalimnthu Chetti (l), 
there was a ruling of a Full Bench of the 
Madras High Court and at p. 51 it is 
stated that as one of the five Judges who 
heard the appeal argued had resigned 
office, the Chief Justice directed that the 
Bench wliich would deliver judgment 
would consist only of the four remaining 
Judges. No definite decision was made 
as to whether the judgment of the learned 
Judge who had resigned was a judgment 
valid in law or not ; but at p. 57 that 
judgment is appended and it was ap¬ 
pended under the orders of the Chief 
Justice, No authority for the proposi¬ 
tion can be deduced from this ruling. 

A reference was also made to an En¬ 
glish ruling, but as it was not shown 
that the rules of the High Court in En¬ 
gland are similar, we cannot say whether 
anything could be deduced or not from 
this English ruling. 

The appellant farther relied on Fort 
Gloster Jute Manufacturing Go. v. Ghan- 
der Kumar Das (2). In this case there 
were two Subordinate Judges working in 
the same district and one had to go to 
another district for some days in the 
month. He wrote a judgment which was 

(1) [1912] 35 Mad. 47=9 I.O. 596 (F.B.). 

(2) [1919] 46 Oal. 978=51 I.O. 105. 
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prononncod during his absence by the 
other Subordinate Judge. Clearly the 
other Subordinate Judge was not his 
successor within the meaning of O. 20, 
K. 2, and apparently on this ground the 
procedure was considered irregular, but 
it was held that such an irregularity was 
not material and would not give any 
right to a Court of appeal to reverse the 
decree of the lower Court. This is in 
accordance with S. 99, Civil P. C., which 
states that no decree shall be reversed on 
account of any error, defect or irregu- 
larity in any proceedings in the suit, not 
affecting the merits of the case or the 
jurisdiction of the Court. 

The two other rulings may be referred 
to, one of which is Tjachhman Prasad v. 
Bam Kishan (3). In this it was laid 
down that where a judgment is written 
by a Judge, who is transferred, then his 
successor has discretion under O. 20, R. 

2 either to pronounce the judgment or 
not to pronounce it and to come to a de¬ 
cision himself on appeal. 

Another case in point is reported in 
Satyendra Nath Roy v. Kastnra Kumari 
Ohatwalin (4), which was a decision of a 
Bench of five Judges. In this it was held 
that a judgment may be written by a 
Judge after he has been transferred or 
has gone on leave and may be pronounced 
by his successor. Wo note that in that 
case there was an interval of ten months 
after the Judge had gone on leave before 
he sent the judgment to his successor to 
pronounce, and it was held that ihe pro¬ 
nouncing of such a judgment was a cor¬ 
rect procedure under S. 199 of the former 
Civil P. C.. of 1882, which corresponds to 
O. 20, R. 2. 

Some attempt has been made to draw a 
distinction between a judgment written 
after a Judge had retired and a judgment 
written while a Judge is on leave. It is 
true that when a Judge is on leave he 
will on return from leave take over 
charge again of his judicial office, but 
during the period that he is on leave he 
does not possess any judicial powers or 
functions or jurisdiction. We can see no 
distinction drawn between a writing of a 
judgment by a Judge who has gone on 
retirement. In fact if the distinction 
which the learned counsel seeks to draw 
were drawn, then it would lead to an ab- 

(81 [1911] 38 All. 236—8 I.C. 1096. 

(4) [1908] 35 Cal. 756=7 C.L.J. 666=12 C.W, 
N.682 


surd conclusion. If it were to ho hold 
that a judgment written on retirement is 
invalid but a judgment written on leave 
is not invalid, then there miglit arise a 
case of a judgment written during leave 
which is held to be valid, but owing to 
the officer subsequently going on retire¬ 
ment and his retirement dating back to 
the commencement of his leave, then the 
same judgment ought to be invalid. 

We may note that R. 2 is without any 
qualification of the word “predecessor." 
(i)n the argument of the learned counsel 
for the appellant the word “predecessor" 
would have to be qualified by some such 
phrase as 

“who is still in service or who is on leave or 
who has been transferred/* 

As the rule is without any qualifica¬ 
tion, we consider that there is no autho¬ 
rity for introducing such a qualification 
into the rule. 

We consider therefore that the proce¬ 
dure of the lower appellate Court wasi 
perfectly correct. No other ground oft 
appeal has been taken in the memoran¬ 
dum. Accordingly we dismiss this appeal 
with costs. 

B.V./r.K. Appeal dismissed. 
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SULAIMAN AKD BaNERJI, JJ. 

Kishen Chand Sinyh —Applicant. 

V. 

Mnkan Sariip and others —Opposite 
Parties. 

Pirst Appeal No. 93 of 1930, Decided 
on 29th July 1930, from order of Sub- 
Judge, Bulandshahr, D/- 6th February 
1930. 

(a) Civil P. C. (1908), S. 114 and O. 47, 
R. 4 —Ground for review. 

It is a wrong procedure for a lower Court to 
review its former order merely on the ground 
that a ruling of the High Court had not been 
brought to its notice on the previous occasion 

[P 92 C 1, -2] 

(b) Agra Tenancy Act (1926), S« 273 — 
Issue remitted to revenue Court for decision 
—Civil Court cannot go behind finding of 
revenue Court—It has to accept it. 

A civil Court after remitting an issue to Iba 
revenue Court for a decision cannot go behind 
the finding of that Court. It has to accept its 
finding and proceed with the case. If the civil 
Court has got any doubt as to whether the suit 
relates to agricultural laud, it ought to get it¬ 
self satisfied if it is so or not before remitting 
the issue to revenue Court. L-^ J2 O 2J 

S. AT. for Applicant. 

K. N. Katju and Shiva Prasad Sinha— 
for Opposite Parties. 
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Sulaiman, J. —This is an appeal from 
an order dated 5th February 1930 of the 
Court below cancelling a previous order 
dated 19th January 1929, under which 
an issue was remitted to the revenue 
Court under S. 273, Agra Tenancy Act. 
It is quite clear that at that time the 
Court must have been of opinion that the 
suit related to an agricultural holding 
and therefore an issue had to be remitted 
on the i)lea of tenancy i*aised by the 
defendant. The revenue Court on the 
receipt of the record inquired into the 
matter and recorded its finding and sub¬ 
mitted it to the civil Court, After the 
receipt of the finding the defendant filed 
an application without indicating under 
what section it was made in which the 
Court was asked to treat the decision of 
the revenue Court as being ultra vires 
and to rehear the case on the merits. 
The learned Subordinate Judge enter¬ 
tained this objection and has set aside 
his foi-mer order and fixed a date for the 
disposal of the suit. 

Subsequently the defendant filed a fresh 
application for a review of this last men¬ 
tioned order, which was resisted by the 
jdaintiff on the ground that 0. 47, R. 9, 
Civil P. C., was a bar to it. The Court 
below accepted the plaintiff’s objection 
and dismissed the application of the 
defendant as being barred by the provi¬ 
sions of that rule. There can therefore 
be no doubt that both the plaintiff and 
the Court below treated the order of 6th 
February 1930 as having been made under 
O. 47, R. 4, Civil P. C., and it was on 
that ground alone that a subsequent ap- 
})lication of the defendant was dismissed. 
It therefore seems to us that we cannot 
allow the plaintiff now to change his 
ground and urge for the first time before 
us that his previous application had not 
been under O. 47, R. 1, at all. If the 
order passed was under O. 47 there can 
be no question that an appeal lies from 
the order gi'anting tlie application. 

On the merits this appeal must succeed. 
In tile first place, the application was 
made by the plaintiff beyond time and 
there was no prayer for extension of time. 
It is also clear that the ground urged on 
his behalf was a ground which he could 
have known if he had been diligent and 
careful. In the second place, the Court 
below has acted wrongly in reviewing its 
former order merely on the ground that 
la ruling of this High Court had not been 
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brought to its notice on the previous 
occasion. This itself is not a sufficient 
ground for his thinking that the holding 
was not an agricultural holding. Lastly, 
it seems to us doubtful whether it was 
open to the Court below to cancel its 
Iirevious order after the revenue Court 
had inquired into the matter and sub¬ 
mitted its finding under S. 273. It was 
for the Court to be satisfied that the suit 
related to an agriculatural bolding before 
it remitted an issue and submitted the 
record to the revenue Court for decision. 
After the revenue Court reframed the 
issue and decided it and returned its find¬ 
ing, the civil Court could not go behind 
it. The section provides that : 

“ the civil Court shall then proceed to decide 
the suit and accept the finding of the revenue 
Court on the Issues remitted to it.” 

As the language of the section stands 
the civil Court is bound to accept it. 
That question should be taken to have 
been finally settled so far as the trial 
Court was concerned. It is not absolutely 
necessary to decide this point finally, but 
we are inclined to think that it would be 
too late for the trial Court to go back 
upon its previous order after the revenue 
Court had gone into the matter and re¬ 
corded its finding in favour of one party. 
Of course if the Court below acted 
wrongly the mistake can be rectified on 
appeal. On all these grounds wo must 
allow this appeal and setting aside the 
order dated 6th February 1930, direct the 
Court below to dispose of this case ac¬ 
cording to law. The appellant will have 
his costs of this appeal from the respon¬ 
dents. 

B.v./r.k. Appeal allowed. 
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Sulaiman and Niamatullah, JJ. 

Ml, Deoraji Kuer —Objector — Appli¬ 
cant. 

V. 

Jadunandan iiai — Decree-holder “ 
Opposite Party. 

Civil Revn. No. 182 of 1929, Decided 
on 1st July 1930, from order of Addl. 
Sub-Judge, Ballia, D/- 4th May 1929. 

(a) Civil P. C., S. 73 — Application for 
rateable distribution after attachment — At¬ 
tachment enures for benefit of all claimant* 
provided applications for execution are filed 
before realization of assets—Asking for sale 
and distribution of sale proceeds proportion¬ 
ately is sufficient. 

M hen an application for rateable distribution 
is made after the attachment has already taken 



1931 Deoraji Kuer V. Jadunandan Rai (Sulaiman, J.) Allahabad 9:5 


plftoe, the attnchmont really enures for the 
benefit of all claiinanis and is as offeclivu as if 
it had boon brought about separately by each of 
them, provided they had, before the assets were 
realized, applied for execution of their decrees, 
lu such cases it is quite sufticiont for them to 
ask that the sale should take place and the sale 
proceeds distributed among them proportion¬ 
ately. [P 94 C 1] 

(b) Civil P. C., S. 73 — Separate applica¬ 
tion for rateable distribution is not necessary 
—Application for execution includes such 
prayer. 

Section 73 does not require separate applica¬ 
tion for rateable distribution. Application 
which is really for the execution of decree itself 
includes a praver for the distribution of the 
assets: A. I. R. 1929 148, Disl. [P 94 C 1] 

(c) Civil P. Cs, O. 21, Rs 7 — Executing 
Court cannot question validit^y of decree. 

Tho Court to which the decree is transferro 1 
lor exocutiou is not competent to inquire into 
the validity of the decree. [P 94 C *2] 

Baleshivari Praaail —[or Applicant. 

K. Vertna —for Opposite Party. 

Sulaiman, J.—This is an application 
by a rival decree-holder from an order 
granting rateable distribution of the 
assets realized by the Court. Tho appli¬ 
cant had obtained a money decree against 
the judgment-debtor and his property had 
been attached by him and put up for sale 
at auction. The respondent decree- 
holder, who also had a money deeveo 
against the same judgment-debtor from 
another Court, got the decree transferred 
to the same Court which was executing 
the applicant’s decree. After the execu¬ 
tion of the decree had been transferred, 
he filed an application on 15th March 
1929, describing it as an application for 
execution. It was in fact on a printed 
tabular form prescribed for applications 
for execution under O. 21, R. 11. All the 
particulars required for an application in 
execution were filled in from Cols. 1 to 9. 
In the last Col. 10 which has a heading 
"the mode in which the assistance of the 
Court is required” he stated that the only 
property which the judgment-debtor had 
had already been attached in execution 
of tho other decree and was to be put up 
for sale on the 20th March following. He 
therefore prayed that the decree-holder 
should be paid his decretal amount by 
rateable distribution of the amount real¬ 
ized at the auction sale. He gave parti¬ 
culars of his own decree and the amount 
due from the judgment-debtor. It is not 
disputed that the office of the Court 
below treated this application as one for 
execution and the Court actually ordered 


it to he registered as such, .\ftor tlio 
assets were realized, tlie Court, in spite of 
tho objection by tho aiiplicant to the con¬ 
trary, ordered a rateable distribution. 

Tlie applicant lias now come up in 
revision to tliis Court and it is urged on 
her behalf that tlie order of tho Court 
below was either without jurisdiction or 
illegal because there had been no proper 
application for tlie execution of the res¬ 
pondent’s decree liefore tho assets were 
realized. This argument is based on the 
circumstance that in the prayer sought 
for tliere was no request eitlior for the 
attachment of the jiroporty and sale or 
for the arrest of the judgiiient-debtor. 
The contention is that the only modes of 
execution of a money decree are attach¬ 
ment and sale or sale without attachment 
and arrest, and tliat unless one of tliese 
modes is specified tliere is no inoper ai'- 
plication for execution in accordance 
with law. Strong reliance is placed on 
a Nagpur case. Baloji v. Gopal. .1. T. li. 
1929 .Yr7(/. MS. 

Under O. 21. R. 51, the way in which 
immovable ju-operty can be attached is 
by making an order prohibiting the judg¬ 
ment-debtor from transferring or charg¬ 
ing the property in any way and all iior- 
sons from taking any benefit from such 
transfer or charge. The order has to be 
proclaimed in the way prescribed in sub- 
S. (2) of tliat rule. It cannot be dis¬ 
puted that in the present case this pro¬ 


cedure had already been adopted at the 
instance of the applicant himself. The 
property was already in custodia legis 
and there seems to us to have been no 
absolute necessity for a fresh attachment 
of the same property, that is to say, a 
fresh order issued to the judgment-debtor 
prohibiting him from transferring or 
charging it. 

The explanation to S. 64 undoubtedly 
implias that a priority as against subse¬ 
quent transferees is established by a 
claim for rateable distribution which is 
included in the claim for attachment. It 
seems to us to follow that one may have 
a claim for rateable distribution without 
a fresh attachment. As a matter of fact 
even in cases of money decrees it is not 
always necessary to have a fresh attach¬ 
ment. O. 38. R. 11. refers to one case 
where there need not be an order for at¬ 
tachment after the decree. 

The real point to consider is the proper 
interpretation of S. 73, Civil P. C., under 
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which the Court below has acted. That 
section requires that before the Court has 
received the assets there must have been 
an application to the Court for the exe¬ 
cution of the decree for the payment of 
the money against the same judgment- 
debtor which liad not been satisfied. If 
such an application has been made it is 
the duty of the Court to distribute the 
assets rateably among all such claimants. 
The only (juestion which we have to con¬ 
sider is whether the application of loth 
March 1919 can be said to have been an 
application for the execution of the decree 
within the meaning of S. 73. We may 
in this connexion point out that the 
language of this section is not so strict, 
as for instance, that of Art. 182, Lim. 
Act, which expressly uses the expression 
hn accordance with law.” At the time 
when the respondent applied the pro¬ 
perty was already under attachment. In 
our judgment it was unnecessary for him 
to ask for a fresh attachment. When he 
wanted that the sale proceeds realized 
by the Court at auction should be distri¬ 
buted rateably he was by implication 
asking for the sale of the property and 
for the payment of the money due to him 
under the decree. His application was 
professedly one for execution of the decree 
and ho wanted the realization of the 
amount duo to him in the way which 
was most practicable at the time. We 
do not think that the mere fact that he 
omitted to ask for the attachment of 
the property afresh would justify us in 
saying that he had not applied for the 
execution of his decree. 

When an application for rateable dis¬ 
tribution is made after an attachment 
lhas already taken place the attachment 
Ireally enures for the benefit of all claim- 
lants and is as effective as if it had been 
[brought about separately by each of them 
[provided of course they had, before the 
[assets were realized, applied for execution 
jof their decrees. In such cases it is quite 
isufiicient for them to ask that the sale 
should take place and the sale proceeds 
distributed amongst them proportion¬ 
ately. As we interpret the application 
there was in substance an implied prayer 
for the sale of the property and rateable 
distribution. We may point out that 
S. 73 does not require a separate appli¬ 
cation for rateable distribution ; accord¬ 
ingly there can be no objection to in- 
icluding a prayer for the distribution of 


the assets in the application which is 
really for execution of the decree itself. 

It only remains to refer to the Nagpur 
case quoted above. It appears that the 
only application which had been made in 
that case was one asking for rateable 
distribution, pure and simple, and there 
was no application even ostensibly under 
O. 21, R. 11. The learned Judges ac¬ 
cordingly held that the application could 
not be treated as an application for exe¬ 
cution and therefore the requirements of 
S. 73 had not in that case been complied 
with. The application before us is of an 
entirely different nature as discussed 
above. Even if there were any slight de¬ 
fect or irregularity in the form of the ap¬ 
plication that would not necessarily in 
every case make the application a void 
one. We are also convinced that sub¬ 
stantial justice has been done in this 
case, and even if we had not taken the 
view that the Court below was right we 
would have been very loath .to interfere 
in revision. The next ground urged is 
that the decree obtained by the respon- 
dent was a collusive decree and the 
Court below should have gone into that 
question. We are of opinion that it 
would not have been within the power of 
the executing Court to inquire into this 
allegation. The respondent holds a de¬ 
cree which has not been set aside and in 
trying to see whether he is entitled to a 
rateable distribution the Court could not 
have started an inquiry into the alleged 
collusion between the parties to it. The 
respondent is a holder of the decree the 
execution of which has been transferred 
to the Court below and that Court would 
not be competent to inquire into the va¬ 
lidity of the decree on any such ground. 
The application is accordingly dismissed 
with costs. 

G.P./r.K. Application dismissed. 
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Mukerji akd Bennet, JJ. 

In the matter of the Official Receiver* 

Misc. Ref. No. 284 of 1930, Decided 
on 8th July 1930, made by Dist. Judge, 
Moradabad. 

Provincial Insolvency Act — Receiver— 
Remuneration of, how calculated. 

Where an auditor, auditing the accounts of 
the official receiver, objected that the receiver, 
who was entitled to claim 5 per cent of the 
gross assets coming into his hands under the 
U. P. Government Notification, could only 
charge commission on the amount that was 
distributable among the creditors of the insol* 
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vont, aitor payment of the amount due to the 
mortgagee out of the sale proceeds of the mort¬ 
gaged property sold by him free from mortgage, 
with the mortgagee’s consent. 

Held : that expression " gross assets ” meant 
the entire amount realized bv the official re* 

. ceiver irrespective of whether the whole was 
distributable or not among the creditors. 

[P 95 C 1] 

Vanna Lai and Shahd Saran —for 
Oflicial Receiver. 

Mukerji, J. —This is a reference from 
the District Judge of Moradabad. It ap¬ 
pears that the auditor auditing tlio ac¬ 
counts of the Oflicial Receiver took- an 
objection that tho Official Receiver had 
paid himself too much and in this way. 
The Official Receiver sold properties of 
the insolvents and among those properties 
were some which were encumbered. In 
the case of latter properties, sometimes 
the mortgagee agrees that the property 
should be sold free from incumbrance and 
he should be given the same right over 
the sale proceeds as he had over the 
mortgaged property. In the case of the 
last mentioned sale the Official Receiver 
realized 5 per cent over the entire amount 
of the sale price received by him. The 
auditor’s objection is that the whole 
amount was not “ distributable ” among 
the creditors of the insolvents and the 
amount distributable was the money that 
was loft after paying the mortgagee. 
The auditor’s opinion was that 5 per 
cent could be charged only on wffiat re¬ 
mained after deducting the amount paid 
to the mortgagee. In order to come to 
tho right conclusion we have to read 
carefully the Notification of the Govern¬ 
ment dated 20th May 1925, being 
No. 607/VII-247. The language is as 
follows : 

“ Under Cl. (4) of tho said section of the said 
Act, the remuneration of the above-mentioned 
official receiver is fixed at Bs. 5 per cent of the 
gross assets coming into bis bauds subject to a 
minimum commission of Rs. 5 in each case. ” 

In our opinion the expression “ gross 
assets ” means the entire amount realized 
by the Official Receiver irrespective of 
whether the whole was distributable or 
not among the creditors. In this view 
the auditor’s objection is not maintain¬ 
able. This is our answer to the re¬ 
ference. 

K.n./r.k. Heference answered. 
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SUL.VIMAN AND KENDALL, JJ. 

Sheopati Singh and others —Defen¬ 
dants—Appellants. 

v. 

Jagdeo Si^igh and another —Plaintiffs 
—Respondents. 

First Appeal No. 494 of 1926, Decided 
on 25th February 1930, from decree of 
Addl. Sub-Judge, Basti, D/- 25th May 
1926. 

(a) Vendor and Purchaser — Money con¬ 
sideration kept with purchaser to be dis¬ 
posed of according to vendor’s direction, 
when not so disposed of, can be recovered by 
vendor himself. 

Part of sale consideration which was money, 
belonging to the vendor, had been kept with the 
purchaser for paymeut to his nominee. It was 
uot so paid. 

Held : that if the amount has uot bceu paid 
os directed, there is no reason why the vendor 
should not change his mind and recover the 
amount himself ou the ground that, not having 
been paid as directed, it is his unpaid purchase 
money : A.I.R. 19-27 AIL 4>2, Ref. [P 97 C 1, 2] 

(b) Part performance—Executant of usu¬ 
fructuary mortgage doing his whole part 
while mortgagee not doing so—Mortgagor is 
entitled to recover unpaid part of considera¬ 
tion and should not be asked to wait till 
redemption. 

The executants of a usufructuary mortgage 
had performed tho whole part of their contract by 
delivering possession of the property mortgaged 
to the mortgagee, while tho mortgagee did not 
pay the whole of the mortgage consideration 
monev. 

Held : that it would not bo fair for the ex¬ 
ecutants to let the mortgagees remain in pos¬ 
session of the property although they had not 
paid the whole amount and only direct an 
account to be taken in future when a proper 
suit for redeinpliou would be instituted and 
that tho e.xccutants were entitled to recover the 
amount before redemption : 30 All. 2o2- 43 Cal. 
59 and A. I. B. 1925 Mad. G2, Ref. 

[P 97 C 2 : P 98 C 1] 

Judgment.— This is a defondanLs’ 
appeal arising out of a suit for recovery 
of Rs. 12,000, the principal amount cf 
mortgage-money, and Rs. 6,000 as 
damages on account of a breach of con¬ 
tract. It appears that on 23rd Septem¬ 
ber 1922, the plaintiffs Jagdeo Singh and 
Bishnath Singh, father and son, executed 
a document which represented a com¬ 
pound transaction of sale and mortgage 
for Rs. 20,050 in favour of the defendants- 
appellants. This deed is printed at 
page 35. Under it 5 annas 2§ pies share 
in Mudila Khurd in all was transferred, 
out of which 2 annas 1 pie share was 
sold for Rs. 11,050 and the remaining 
3 annas li pies share was mortgaged 
with possession for a period of twelve 
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vears in lieu of Rs. 9,000. The payment 
of consideration was not split up for the 
two transactions of sale and mortgage 
separately, but was stated as a consoli¬ 
dated sum of Rs. 20.050. Out of this 
amount the mortgagees had to pay 
Rs. 12,000 to one Ram Krishan a previ¬ 
ous mortgagee of the property not cover¬ 
ed by this deed, and the balance of the 
consideration was to be set off against 
another mortgage-deed as well as two 
promissory notes and a small amount 
wliich had been advanced as earnest 
money. On the same date a security 
bond was executed by the transferors in 
favour of the transferees, agreeing to 
indemnify the latter and pay interest at 
2 per cent, in case they suffered loss on 
account of any portion of the property 
going out of their possession. 

At the time when the deeds were exe¬ 
cuted a suit for the redemption of the 
property in the hands of Mathura Kurmi 
who was a prior mortgagee of the pro¬ 
perty transferred, was pending, and the 
present plaintiffs had already deposited 
the entire mortgage-money due to him 
under S. 83, T. P. Act. But later on 
24bh October 1923, Mathura Kurmi 
filed a written statement pleading that 
the transaction was not one of mortgage 
hut of a sale out and out. This suit was 
decreed by the trial Court on 2nd May 

1925, and Mathura’s appeal was dismis¬ 
sed hy the High Court on 21st December 

1926. 

It is an admitted fact that the defen¬ 
dants have not made the payment to 
Bam Krishan and they justify their non¬ 
payment by the circumstances that the 
money was payable on 30th April 1923, 
by which date the suit in the trial Court 
had not been decided, and that the final 
adjudication was not made till December 
1926. The claim was contested on various 
grounds, but it has been decreed by the 
learned Subordinate Judga. In appeal 
several points have been urged before us. 
The first is that according to a correct 
interpretation of the sale-deed time was 
not of the essence of the contract and 
the defendants were not bound to pay 
the amount to Ram Krishan so long as 
Mathura Kurmi’s suit had not been final¬ 
ly disposed of, but in any event the de¬ 
fendants would be liable to make com¬ 
pensation : S. 65, Contract Act. We are 
unable to accept this interpretation of 
the deed. The condition contained in 


the deed relating to the first item of the 
said consideration on page 38 is clear 
and is to the effect that the mortgagees 
had taken upon themselves the responsi¬ 
bility to pay the whole amount of the 
mortgage-money due to Ram Krishan at 
the proper time, i. e., Baisakh Sudi 15tb, 
1380 Fasli (corresponding to 30th April 
1923). There was a clear undertaking to 
pay this amount on the date mentioned. 
As Mathura Kurmi was in possession of 
the property belonging to the executants, 
it was in their interest and for their 
benefit that the amount should be paid 
to Ram Krishan promptly, so that the 
executants might recover possession of 
the property. In these circumstances it 
cannot be urged that time was not of the 
essence of the contract and that the 
defendants could pay it at any future 
time according to their wish and pleasure. 
Even if no time had been fixed it was the 
clear duty of the defendants to pay the 
amount within a reasonable time : S. 46, 
Contract Act. 

Section 92, Evidence .\ct, precludes the 
defendants from proving any contem¬ 
poraneous oral agreement varying the 
condition entered in the deed that the 
amount should be paid on 30th April 
1903. Although no subsequent oral 
agreement was expressly set up in the 
written statement, the defendant’s plea¬ 
der made a statement on 2nd October 
1925, that such was the case, and oral 
evidence was led to that effect. That 
evidence has not been believed by the 
learned Subordinate Judge. So far as 
the other witnesses are concerned they 
speak of an oral contemporaneous agree¬ 
ment at the time when the sale deed was 
executed ; but the evidence of Hanuman 
Prasad the defendants’ mukhtar-i-am is 
to the effect that even subsequently, 
after Mathura Kurmi had filed his writ¬ 
ten statement, he spoke to one of the 
plaintiffs Jagdeo Singh and told him that 
the money left in the hands of the mort¬ 
gagees would not be paid till that case 
had been finally decided and that he 
agreed to it, Jagdeo Singh has not been 
examined, but his son Bishnath has been 
examined, and he denies any such agree¬ 
ment. It is not suggested that there 
was any fresh consideration given for 
this subsequent promise. We are unable 
to take a different view of the evidence 
from that which has been taken by the 
Court below, and we accordingly hold 
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that tlio subsequent oral agrooment has 
not been provecl. 

The next point urged on behalf of the 
defendants is tliat inasmuch as the plain¬ 
tiffs have not paid off Ram Krishan they 
are not entitled to recover the amount 
from the defendants, and that in any 
case they cannot compel the defendants 
to pay the amount to them personally 
when it was left in their hands for pay¬ 
ment to Ram Krishan. 

The first ditticulty is that the pay¬ 
ments of various items of consideration 
have not been separately allocated in the 
deed. But ic may be assumed in favour 
of the appellants that the amount which 
they have already discharged has gone to 
pay off the bulk of the sale considera¬ 
tion, inasmuch as part of the property 
has been transfeii'ed to them absolutely, 
and that the amount unpaid which is 
still in their hands represents a portion 
of the sale consideration and the whole 
of the mortgage-money. We are entitled 
to assume this in favour of the defen¬ 
dants because there is at least the legal 
evidence of Ram Subhag, one of the 
plaintiffs, that this was the arrangement, 
and there is no evidence to contradict his 
statement. As the deed is silent about 
this allocation oral evidence to clear up 
this ambiguity is certainly admissible. 

It follows that Rs. 3,000 representing 
a part of the sale consideration and 
Rs. 9,000 representing the whole of the 
mortgage money have remained unpaid. 

As regards the sum of Rs. 3,000 which 
represents a part of the sale considera¬ 
tion we do not see why the plaintiff’s 
suit should be deemed to be premature 
merely because they have not paid Ram 
Krishan in the first instance. On this 
point there appears to have been some 
conflict of view in some cases. The 
latest case of Lachman Das v. liam 
Prasad (l) is however in favour of the 
respondents. We would like to point 
out one further consideration which 
ought to decide this question of law in 
bheir favour. Part of the sale considera¬ 
tion represented money belonging to the 
executants, and it had been left in the 
hands of the vendees for payment to 
their nominees. If the amount has not 
been paid as directed, there seems to be 
jno reason why the executants should not 
change t heir mind and recover the 

(1) A. I. R. 42-i=100 l/c.'"ld29^49 

All. C80. 
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amount tliemsolves on tho ground tliat, 
not having been paid as directed, it is 
thoir unpaid purchase money. If the 
transferees liad made the payment it 
would have been a difl'erent matter, hut 
not having paid it within tho time fixed 
or within a reasonalile time thereafter 
they have not iierformed their contract, 
and part of the sale consideration there¬ 
fore remains unpaid to the vendors. We 
therefore see no reason why the jilain-, 
tiffs should not now ho entitled to re¬ 
cover tliis amount. Their suit to recover 
tliis part of tlie money can in no sense 
lie treated as premature. 

As regards the amount representing 
the consideration for the mortgage 
money the matter would have been sim¬ 
ple if the transaction were one of a sim¬ 
ple contract to lend money. In such a 
case it has been held in several cases 
that a contract to lend money cannot be 
specifically enforced. 

The case of a usufructuary mortgage 
however must stand on a different foot¬ 
ing, jiarticularly when tho possession has 
been delivered and tho stipulation is 
that the profits are to he sot off against 
the interest. According to para. 2 of tlio 
deed in ciuestion the property had to ho 
redeemed on the payment of the princi- 
pal mortgage money only after the ex¬ 
piry of 12 years without any further 
accounting. The executants have deli¬ 
vered possession of their property to tlio 
transferees who have not paid the whole 
amount contracted to be paid. Thus the 
executants have performed tho whole of 
their part of the contract and the trans¬ 
ferees have not done so. It would not 
be fair to the executants to let the trans¬ 
ferees remain in possession of the pro¬ 
perty although they have not paid the 
whole amount, and only direct an account 
to be taken in future when a proper suit 
for redemption is instituted. Tho suit is 
not really one for the specific perform¬ 
ance of a mere contract to lend money 
but to compel the defendants to perform 
their parts of the contract when they 
have obtained delivery of possession of 
the property. 

The cases relied upon by the learned 
advocate for the appellants, vi;5., Phul 
Ckand v. Chand Mai (2), Sheikh Galim 
V. Sadarjan Bibi (3) and Y adavendra 

(•2) [1908] 30 All. 252=5 A. L. J. 491={1908) 
A. W. N. 105. ^ 

(3) [1916] 43 Cal. 59=29 I. C. 621. 
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Bhatta V. Srinivasa Bablui U) were nob 
cases of possessory mortgages, the second 
being one for a mere contract to mort¬ 
gage. No case directly in point has been 
brought to our notice. In none of the 
cases above mentioned does it appear to 
have been argued that a mortgage is a 
conveyance and not a mere contract for 
sale, and that by nob compelling the 
mortgagee to pay the whole amount 
remaining in his hands one would be 
compelling the mortgagor to offer a 
bigger security for a much smaller 
amount. We think that the executants 
are entitled to recover the amount, and 
cannot be compelled to wait till they 
have procured sufficient money to redeem 
the mortgage. 

The next point that remains for conside¬ 
ration is whetlier the relief to be granted 
to the plaintiffs should be a decree direct¬ 
ing the defendants to pay the amount to 
Kam Krishan or whether it should be a 
decree for that amount in favour of the 
plaintiffs themselves. We have already 
indicated our view as to the rights of a 
vendor in case of a sale deed under 
which money is left for payment to a 
prior creditor. We think that the same 
principle would apply to the case of a 
usufructuary mortgage. Where the pre¬ 
vious encumbrance creates a charge on 
the property transferred, the transferee 
is entitled to retain the amount in his 
own hands in order to pay off the prior 
encumbrance in cases where the property 
is transferred free from such encum¬ 
brance. That is not the case here. The 
discharge of Ram Krishan’s mortgage 
would be entirely for the benefit of the 
executants and would not affect the pro¬ 
perty transferred to the defendants, for, 
as remarked above. Ram Krishan’s mort¬ 
gage did not cover the property trans¬ 
ferred to the defendants. 

The learned advocate for the appel¬ 
lants has strongly urged that inasmuch 
as a security bond was taken on the 
same day under which part of the pro¬ 
perty transferred to the defendants by 
the sale deed was again hypothecated as 
a security, his client’s security would be 
diminished or jeopardized if the amount 
is nob paid by the plaintiffs to Ram 
Krishan. In the first place it is doubt¬ 
ful whether we should take into consi¬ 
deration the effect of another ducument 

(4) A. L R. 192.jM^d. C2=80 I.C. 5=47 Mad- 
C98. 
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which was executed separately, although 
on the same date, particularly when an 
indemnity clause without reference to 
any specific item of properties is to be 
found in para. 4 of the deed of sale itself. 
In the next place it seems to us that 
the main purpose of the execution of 
the security bond was to protect the 
transferees from the adverse result of tne 
redemption suit pending against Mathura 
Kurmi. That litigation has resulted in 
favour of the parties to this suit. We 
also do nob think that the security is 
substantially diminished on account of 
any apprehended diminution of the secu¬ 
rity in future. Such a fear therefore 
cannot be taken into consideration in 
this connexion. T’ne last question that 
remains for consideration is the amount 
of damages to which the plaintiffs are 
entitled on account of the non-payment 
of money for these years. The learned 
Subordinate Judge has gone into this 
question with care, and has ascertained 
the total rent received from tenants and 
also estimated the profits which ought to 
be derived from the sir and khudkasht 
lands. His conclusion is based on the oral 
evidence as well as the entries in the 
khatauni, and after having examined the 
basis of his calculation we are satisfied 
that his conclusion must be accepted. In 
his opinion Rs. 2,800 would be the fair 
amount of damages. 

In order to avoid further difficulties 
Mr. Peare Lai Banerji on behalf of the 
plaintiffs has agreed to the defendants 
depositing the whole of Rs. 12,000 in the 
Court below under S. 83, T. P. Act, 
within two weeks from this date as de¬ 
posit to the credit of Ram Krishan or his 
heirs on behalf of the present plaintiffs. 
If the amount is not deposited within the 
time fixed the decree of the Court below 
for Rs. 12,000 in favour of the plaintiffs 
will stand. The decree of the Court 
below for Rs. 28,000 with interest and 
costs will, of course, stand. We accord¬ 
ingly uphold the decree of the Court 
below with this slight modification : that 
if Rs. 12,000 are deposited in the Court 
below within two weeks from this date 
as directed above the decree will be 
deemed to be satisfied to that extent. 
The plaintiffs will have their costs of 
this appeal from the defendants who will 
bear their own costs. 

b.v./r.k. Decree modified. 
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Mukiuui and Rennf.t. JJ. 

HaghiikiU Tilak Plaintirt' “• Appel¬ 
lant. 

V. 

Pitam Siugh and others —Defendants 
—Respondents. 

First Appeal No. 534 of 1926, Decided 
on 8th Apiil 1930, against decision 
of Sub-Judge, Meerut, D/- 15th May 
1926. 

(a) Civil P. C., S. 11—Application. 

Tbo rule of ros juciicnt.a c:»nuot bo applied 
to subsoqueut proceedings when tbo points 
raised in tho subsequent proceedings were not 
raised in tho earlier proceedings and specifi¬ 
cally decided once for all. [!’ 100 C 1] 

(b) Transfer of Property Act, S. 100—De¬ 
finition of charge does not create personal 
liability, but where charge is the result of 
contract there may be personal remedy. 

A simple mortgage carries a personal liabi¬ 
lity unless excluded by an express contract. 
But the same rule does not apply to a charge, 
for by the definition of charge no personal 
liability is created. But whore a charge is tho 
result of a contract there mar be a personal 
remedy. ' [P lOO C 2] 

(c) Transfer of Property Act, S. 55, Cl. (b) 
(5)—Apart from vendor's lien, purchaser is 
personally liable for purchase money. 

The vendee is personally liable for the pur¬ 
chase money apart from the liability imposed 
on the property purchased by him, where title 
has passed to him as the result of the purchase 
under the provisions of S. .55, Cl., (b) (5): 
*8 All. 365. Foil. [P 100 C 2] 

Iqbal Ahmad and K. C. Mital —for Ap¬ 
pellant. 

P L. Banerji and Vishwa Mitra —for 
Respondents. 

Judgment— This is a plaintiff's ap¬ 
peal and it has arisen out of the follow¬ 
ing facts: The appellant Raghukul Tilak 
sold certain properties of his to the pre- 
decessors-in-title of the defendants res¬ 
pondents for a sum of Rs. 26,000 on 12th 
September 1919. The plaintiff received 
a sum of Rs, 8,000 in cash for the same 
and left the balance of the purchase 
money with the vendees for payment 
to certain creditors of his. Among 
hc^ creditors was one Jamna Das 

certain properties not sold 
o the vendees had been mortgaged 
o secure the loan. The purchasers 
^ not pay Jamna Das and the 
result was that Jamna Das brought a 
suit for sale of the property mortgaged 
o him in 1921 and obtained a decree 
the plaintiff for recovery of 
8. 0,927, mortgage money and costs, in 
Ks- 9,935. Thereupon the plaintiff 
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brought the suit out of which iiiose pro¬ 
ceedings havo arisen, viz.. Suit No. 656 
of 1921 for recovery from tlio defendants 
of the sum of Rs. 9,935. for wliich a 
decree had been obtained by Jamna Das. 
The learned Subordinate Judge before 
whom the suit came, decreed the claim 
into two portions. Ho split it up in 
this %vaj'. Ho granted a decree for sale 
by enforcement of tho vendor's lien to 
recover Rs. 9.196-1-0 only. For the 
balance, viz. 738-12-0, he granted a per¬ 
sonal decree against the defendants. 
The plaintiff recovered the sum of 
Rs. 738-12-0 personally from the defen¬ 
dants and then proceeded to sell the pro¬ 
perty sold to the defendants to realize 
the remaining sum. The property had 
already been subject to a prior mortgage, 
and as the defendants had not paid that 
mortgage also, the property, when sold, 
fetched a very small sum of money, 
namely Rs. 2,000. Tho property was 
purchased by the plaintiff, but tho prior 
mortgagees have resold tho property, 
with tho result that the plaintiff has lost 
the sum of Rs. 2,000 w’hich he had offer- 
ed for the property. 

After all these proceedings, the plaintiff 
came into Court with an application 
purporting to have been made under 
O. 34. R. 6, Civil P. C. His case was 
that the balance of the purchase money 
was still duo to him and was still re¬ 
coverable by him from the defendants 
and’a personal decree should be passed 
against the defendants. The application 
wes resisted by the defendants. For the 
jdaintiff it was contended that his right 
to apply for such a personal decree was 
res judicata in his favour and for the 
defendants it was contended that O. 34, 
R. 6, hid no application to the facts of 
the case and spart from the lien granted 
by law to the plaintiff, the plaintiff had 
no right to recover the money personally 
from the defendants. 

The learned Subordinate Judge held 
that the matter was not res judicata, but 
he further held that the plaintiff was 
not entitled to make the application 
under O. 34, R. 6. Civil P. C. The points 
that we have to determine in appeal are 
the very two points that were before the 
learned Subordinate Judge. The ques¬ 
tion of res judicata arisesiin this way: 
The plaintiff, when he brought his suit, 
appended the following prayer as 
I'elief (b) to his plaint: 
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“ If tlie proceeds of the sale l)e insiifl'icient 
to p.iv up the decretal amount due to the plain¬ 
tiff at the time, he may bo authorized to apply 
for a decree for the balance.’’ 

Exception xvas taken on behalf of 
the ilefcndants to the reliefs sought by 
the plaintitT. But nothing specifically 
was said about the particular relief 
which we have quoted above. No issue 
was framed as to whether tlie plaintiff 
would be entitled or not to recover per¬ 
sonally from the defendants, the balance, 
if there remained a balance, after the 
sale of the property over which ho had 
a charge. The learned Subordinate Judge 
who tried the case does not mention 
even the existence of this relief in his 
judgment. He contented himself with 
passing a decree under O. 34, R. 4, Civil 
P. C. The decree that was framed 
followed the form No. 8 [series (d)] appen¬ 
ded to Sch. 1 and gave the plaintiff 
liberty to apply for a personal decree for 
the amount of the balance. 

On behalf of the appellants it has been 
contended that this decree having become 
final the plaintitY’s right to ajjply under 
0. 34, R. 6, has been recognized once for 
all and the decree cannot be departed 
from. We are of opinion that S. 11, 
Civil P. C,, does not in terms apply to this 
case. The present i)roceedings are only 
a part of the original proceedings and it 
cannot bo said that the matter was deci¬ 
ded either specifically or by implication in 
a previous suit. The rule of res judicata 
has been applied to subsequent proceed¬ 
ings when the points raised in the sub¬ 
sequent proceedings were raised in the 
earlier proceedings and were specifically 
decided. In the circumstances we do 
.not think that we are in a position to 
apply the rule of res judicata and to hold 
that the plaintiffs right has been settled 
once for all and in his favour. As al- 
;ready indicated, the matter was never 
'considered by the Court at all and it is 
pui*e accident that the whole of the form 
No. 8, Appx. (d) Sch. 1, has been copied 
in the decree. 

The next question is whether the plain¬ 
tiff is entitled to make an application 
under O, 34, R. 6, Civil P. C. It appears 
to us that the question whether a charge- 
holder has a personal remedy against the 
person over whose property he holds a 
charge is a matter of contract. In the 
case of a simple mortgage it has been 
recognized that in the absence of a con¬ 


tract to the contrary, a simple mortgage] 
carries a personal liability. Whero 
there is a simple mortgage, there is a] 
presumption that there is a personal] 
liability, and unless the personal liability] 
is excluded by an express contract it! 
will exist. No such rule applies to the] 
case of a charge. A charge is defined in^ 
S. 100, T. P. Act, and the important 

portion is as follows: 

“ Where immovable property of one person 
is by act of parties or operation of law made' 
security for the payment of money to another,, 
and the transaction does not asnount to a mort¬ 
gage, the latter person is said to have a charge 
on the property.’• 

It is clear therefore that by the defini¬ 
tion of charge no personal liability is crea¬ 
ted. But where a charge is the result of a 
contract, there may also be a personal re¬ 
medy to be found. But every case must 
depend on its own facts. In this case, 
the learned counsel for the appellant has 
pointed out to us that the sale deed con¬ 
tains a personal liability to pay the- 
amount of the consideration money. 
But, as we read the covenant, we under¬ 
stand that the covenant was meant to be- 
a covenant of indemnity where the ven¬ 
dor has been damnified. It is not a cove¬ 
nant which could be taken as a part and: 
parcel of the vendor’s lien. 

There is however a provision in the 
Transfer of Property Act itself by which 
the vendee is held personally liable for 
the purchase money apart from the liabi¬ 
lity imposed on the property purchased 
by him, where title has passed to hinr 
as the .result of the purchase. S. 55, 
sub-S. 4, 01. (b), relates to the creation 
of a charge. The same section, sub-S. 6, 
Cl. (b), relates to the personal liability- 
It runs as follows: 

“ The buyer is bound to pay or tender at the 
time and place of completing the sale the pur¬ 
chase money to the seller or such person as he 
directs.” 

It is the duty, under the statute which 
is quoted;^ of the vendee- to pay down 
the purchase money to the vendor or to 
such person as the vendor nominates. 
The fact that the vendor nominates a 
third person to receive the- money does 
not mean that the vendee’s liability to 
pay to the vendor ceased. The third 
person receives and gives a discharge to 
the vendee on behalf of the vendor. But 
if the third person does not receive- 
money, the vendee’s liability does not 
cease. The personal liability of the ven¬ 
dee therefore is also a creation of the 
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statute. In the case of Uttain Ishlok 
Bill y. Ram Naraiii, liai (l) the exis¬ 
tence of this personal liability was 
iifiiniied by Banerji, J., as one of the two 
learned Judges who hoard the appeal in 
the lirst instance: see Uttain Ishlok y. 
Phubnan liai (2). Although, in the 
Letters Patent appeal against the judg¬ 
ment, this question of the existence of 
personal liability was not specihcally 
decided, the learned Judges of the Court 
of appeal expressed the opinion that if 
they had to decide the point, they would 
have agreed with Banerji, J. Thus we 
have in this Court an authority for the 
proposition that apart from the vendor’s 
lien, there is a personal remedy against 
the vendee and in favour of the vendor. 
No question of limitation having been 
raised, it seems to us to he clear that the 
plaintiff is entitled to succeed. 

As to how far O. 31. R. 6, Civil P. C., 
is applicable to a claim arising under a 
suit for enforcement of the cliarge alone, 
the point does not arise for determina¬ 
tion here and for the simple reason that 
the plaintiff did make a claim for a per¬ 
sonal remedy in his very suit and 
although it was not adjudicated on then, 
it cannot be said that he omitted to 
make a claim. 

In the result we allow the appeal, set 
aside the decree of the Court below and 
wo make a personal decree against the 
defendants except in so far that none of 
them will be liable to be arrested in 
execution of the decree; the reason is 
that the only adult purchaser is dead 
and the remaining jHirchasers were 
minors at the date of the inirchase. The 
appellant will have his costs in this 
Court and in the Court below. 

S.K./u.K.__ Dec ree se t asi de. 

(1) [lOOG] 28 All. 3G5=3 A. L. J. 

A. W. N. 44. 

(2) [1905] 2 A. J. 379=(1905) A. W. N. 144. 
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Mukerji and Bennet, JJ. 

Bam C/taraw—Plaintiff—Appellant. 

v^ 

Bhairon and others — Defendants— 
Respondents. 

Letters Patent Appeal No. 188 of 1929, 
Decided on 4th June 1930, from judg¬ 
ment of Boys, J., D/- 15th May 1929. 

(a) Evidence Act, S. 67—Signature of at¬ 
testing witness. 

A signature of an attesting witness is proved 
lo hivve been made, if it is shown to have been 

I 
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made at the request uf the person in question 
l)y some other person who signoil on behalf of 
the first person as nttestiu}; witness to a <locu- 
ment: -li All. 310, Appl. ami 38 All. 101, lief. 

•[!> 102 0 1 ] 

(b) Transfer of Property Act (1882), S. 3 
—Attestation within meaning of Transfer of 
Property Act, S. 123. 

Signatures of the Hegistcriiig Offii'or and of 
the identifying witnesses fixed to the registra¬ 
tion eiidoisomcnt are sutTiciout attestation 
within the meaning of S, 1'23; ^1. I. /I. 1020 
.VrtJ. 1. Appl. and 3 I. C. 905, Ref. [P 102 C 2] 

S. C’. Goijel and S. B. L. Gam for 
Appollaut. 

P. L. Banerji —for Respondents. 

Judgment. —Tliis is a Letters I’atont 
appeal by the plaintiff against a judg¬ 
ment of a learned single Judge of this 
Court disnnssing his suit for possession 
of a house. Tlie plaintiff Ram Charan 
alias Rtm Das claimed this house partly 
on the ground that he was a son of the 
last owner Lalai and partly on tlie basis 
of a deed of gift from Lalai to tho plain¬ 
tiff on Htli Nov 0 inl)er 1908. The defen¬ 
dants are in possession of tlie liouse by 
virtue of various sale deeds from Mt. 
Saraswati, sister of Lalai the last male 
owner. Tho lower appellate Court found 
that that plaintiff had failed to prove 
that he was tho son of Lalai, l)Ut it 
found that i»laintiff was entitled to tho 
house through the deed of gift from 
Lalai. 

In second appeal it has been hold that 
that deed of gift is invalid as it has not 
been proved to have been duly attested 
by two witnesses as required liy S. 123, 
T. P. Act. In support of this finding, 
the learned counsel for the defendants 
has referred to Param flans v. Bandhir 
Singh (l). In that case, in reference to 
a mortgage deed it was held that a docu¬ 
ment was not shown to be duly attested 
when one of the two witnesses wliose 
names appeared on the document as at¬ 
testing witnesses was not shown to have 
been lu'esent at execution, and was nob 
shown to have authorised the scribe to 
sign for him or to have signed himself or 
to have put his mark on the document. 
In the present case the document shows 
that it was written by a scribe called 
Durga Prasad Pandey who is now piove 
to be dead. There are the signatures ot 
a number of attesting witnesses stated 
in the document to be by the pen o 
Durga Prasad. Of these, one has been 

(1) [1916] 38 All. 461=35 I. C. 748. 
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called Umrao and he has given evidence 
that the attesting witnesses were present 
when Lalai executed the document. On 
the document appears the signature of 
Lalai which purports to have been writ¬ 
ten by the pen of Lalai. Umrao states 
that Lalai made this signature in his 
presence, and that the attesting wit¬ 
nesses made their marks. In the Full 
Bench case of Deo Narain Rai v. Kukur 
Bind (2) it has been held that a signa¬ 
ture is proved to have been made if it is 
shown to have been made at the request 
of the person in question by some other 
parson who signed on behalf of the first 
person as executant of the document. 
This we consider will also apply to the 
signature of an attesting witness to a 
document. Accordingly we consider that 
in the present case the document itself 
and the evidence of Umrao do show that 
the document was properly attested 
by the attesting witnesses. The only 
point which is urged against this attesta¬ 
tion is that Umrao stated that he and 
other witnesses had made their marks. 
It is argued that the document does not 
show that there are any marks of attest¬ 
ing witnesses. As the document is torn 
and has a number of holes, it is not pos¬ 
sible to say whether there are or are not 
such marks on it, but in any case, even 
if tt e document were intact and it was 
clear that there were no such marks, we 
consider that this difference in the state¬ 
ment of witness would only be a matter 
on which the lower appellate Court 
might come to a conclusion that the evi¬ 
dence of a witness was not worthy of 
credit. It is for the lower appellate 
Court to come to that conclusion or not 
and in the present case it held that the 
witness is worthy of credit and that 
matter is not a matter which may be 
raised again in second appeal. 

Further we may point out the change 
introduced in law subsequent to the rul¬ 
ing relied on by the learned counsel for 
the defendant, by S. 2, T. P. Amending 
Act, 27 of 1926. This Act has in¬ 
troduced a new definition of the word 
“attested” in S. 3, T. P. Act. This 
definition now covers the personal ac¬ 
knowledgment from the executant of a 
signature or mark. Consequently in 
Veerappa Ghettiar v, Subramaniyci 

(2) [19^2] 24 All, 819=(1902) A. W. N. 127 
(F. B.) 
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Aiyar (3) it has been held that the signa¬ 
tures of the registering officer and of the 
identifying witnesses fixed to the regis¬ 
tration endorsement under Ss. 58 and 59, 
Registration Act, Act 16 of 1908, are a 
sufficient attestation within the meaning 
of S. 69, T. P. Act. This ruling of course 
will also cover a gift attested under 
S. 123, T. P. Act. We may also refer to 
the case of Bunkates Setvak Singh v. 
Bam Das (4), in which it was held that 
when the executant of a mortgage deed 
acknowledged the execution of the deed 
before witnesses who attested it, there 
was a sufilcient compliance with the 
provisions of S. 69, T. P. Act. The at¬ 
testation in question was before the Sub- 
Registrar and the witnesses who attested 
it were witnesses who identified the 
executant. In the present case there 
has been a registration before the Sub- 
Registrar and his endorsement shows 
that there was an identification by two 
witnesses. Those witnesses have not in 
fact been called, but under the amended 
S. 68, Evidence Act, it is not necessary 
to call an attesting witness whore a 
document has been registered, unless its 
execution by the person by whom it pur¬ 
ports to have been executed, is specifi¬ 
cally denied. There is no such denial 
here and it is admitted that the execu¬ 
tant died on 8th November 1908. Ac¬ 
cordingly it was not necessary to call 
one of the attesting witnesses and the 
evidence of the witness Umrao is suffi¬ 
cient to prove the execution of the docu¬ 
ment. We may also refer to S. 60, sub- 
S. 2, Registration Act, which states that 
one certificate is admissible for the pur¬ 
pose of proving that the document has 
been duly registered and that the facts 
mentioned in the endorsement have oc¬ 
curred, as mentioned therein. 

We consider therefore that for both 
these reasons in the present case there 
has been sufficient compliance with the 
particulars of the law in regard to at¬ 
testation. Accordingly we allow this 
Letters Patent appeal and dismiss the 
appeal of the defendant in this Court 
and restore the judgment of the lower 
appellate Court with costs to plaintiff 
in both appearances in this Court. 

s.n./r.k. Appeal allowed. 


(3) A. I. R, 1929 Mad. 1=116 I. 0. 367=52 
Mad. 123. 

(4) [1909] 3 I. 0. 905. 
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Banerji, J. 

(Shcr) Ahmad Khan — Blaintiff^Appli- 
cant. 

V. 

Ali B«x—Dofemlant—Opposite Party. 
Civil Revn. No. 69 of 1930. Decided on 
16th June-1930, from order of Addl. Mun- 
sif, MuzatTarnagar, D/- 25th January 
1930. 

(a) Provincial Small Cause Courts Act (9 
of 1887), S. 17—Petition to set aside ex parte 
decree — Security bond for judgment-debtor’s 
appearance presented without seeking 
Court's direction—Subsequent deposit of de¬ 
decree amount by judgment-debtor as direc¬ 
ted by Court—Neither of these things held to 
be sufficient compliance of S. 17. 

Petition to set aside an ex parte decree was 
presented. Security bond undertaking to pro¬ 
duce before the Court judgment-debtor when 
required was executed. But the direction of 
the Court was not sought for when security 
bond was presented. Subsequently the judg¬ 
ment-debtor deposited the decree amount in 
cash as directed by the Court. 

Held: that neither the furnishing of security 
for the appearance of the judgment-debtor be¬ 
fore the Court nor the subsequent payjnent of 
cash into Court can bo deemed to be sufficient 
compliance with requirements of S. 17: A. I.R. 
19-22 All. 2Q] A. I. R.192i All. 270, Ref. and 
A. I. R. 1925 All. 379. D's/. [P 104 0 1] 

(b) Provincial Small Cause Courts Act (9 
of 1887), S. 17—S. 17 is mandatory—Non- 
compliance with its provisions amounts to 
illegality. 

The provisions of S. 17 arc mamlatory and 
non-compliance with those provisions amounts 
to an illegality and cannot be ignored on the 
Ground that it is a mere irregularity. 

[P 101 C 1] 

A. P. Pandey —for Applicant. 

Panna Lai —for Opposite Party. 

Judgment. —This is an application in 
revision against an order of the Addi¬ 
tional Munsif of Muzaffarnagar exer¬ 
cising jurisdiction as Judge of the Court 
of Small Causes. 

On 6th August 1929, a decree for Rs. 
157-10-0 was passed ex parte in favour 
of the applicant Sher Ahmad Khan 
against Ali Bakbsh the opposite party 
■who was the defendant. Ali Bakhsh 
was arrested in execution of the decree 
and brought before the Munsif. On 26th 
October 1929, Ali Bakhsh presented a 
petition to the Court to set aside the ex 
parte decree and to comply with the pro¬ 
visions of S. 17, Provincial Small Cause 
Courts Act, a security bond was execu¬ 
ted by Genda Mai in which Genda Mai 
undertook to produce .before the Court 
■when called upon to do so the judgment- 
debtor and on failure of bis ability to 


produce the jiidgmont-dobtor lio would 
pay up the amount duo to the docreo- 
holdor. Tlio Court iixod 23rd November 

1929, for liearing tlio 'application to set 
aside the ox parte decree. On that date 
tlio decree-holder ]iointed out to the 
Court that no security bond had been 
filed in pursuance of S. 17, Provincial 
Small Cause Courts Act. On 4th Janu¬ 
ary 1930, the Court directed the defen¬ 
dant to deposit the amount of the decree 
in cash and he did so on 23id January 

1930. On 25th January the ox jiarte decree 
was set aside and it is against this order 
that the jiresent application in revision 
has been tiled. 

It has been contended by Mr. Pandey 
for the petitioner that in this case there 
was really a non-compliance with the 
provisions of S. 17, Provincial Small 
Cause Courts Act and in any event it 
was tlie duty of the judgment-del.tor to 
have olitained an order !rom tlio learned 
Judge on 26th October 1929 whether the 
security that was being offered could 
have been offered by the judgment-deb- 
btor in lieu of the deposit of the sum of 
money which had been decreed in fav¬ 
our of his client the plaintiff. Mr. Pan¬ 
dey has referred me to the cases of Sri 
Bhagwnt Chaudhri v. Balahran Saili^ 
war (1) and Badlit Singh v. Panthu 
Singh (2), in support of his contention 
that there has been a non compliance with 
the provisions of S. 17, Provincial Small 
Cause Courts Act. Ho has further re¬ 
ferred to the case of Jhahhu Misir v. 
Ilavaldnr Tiwari{3),in support of his 
contention that the Court s direction as 
regards security could liave been taken 
when an application for setting aside an 
ex parte decree was presented to the 
Judge of the Court of Small Causes. 

It seems to me that S. 17, Provincial 
Small Cause Courts Act, lays down an 
imperative rule that when a judgment- 
debtor seeks to set aside an ex parte de¬ 
cree he must at the time of presenting 
his application either deposit in Court 
the amount due from him under the de¬ 
cree or give security to the satisfaction 
of the Court for the performance of the 
decree or compliance with the judgment 
as the Court may direct. In this case, 
in my opinion, there has been com- 

pliance with the provisions of S. 1 ^ x 

1. C. 596. 

I. C. 474. 


A. I. R. 1922"All. 29-65 
A. I. R. 1923 All. 270=71 
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have had the security bond read out to 
mo and it api)ears to me that the bond 
was a l)ond which was contemplated un¬ 
der t)ie provisions of sub-R. (3), R. 40, 
O. 21, Civil P. C., and it was not a secu¬ 
rity contemplated under S. 17, Provin¬ 
cial Small Cause Courts Act. Moreover 
tlie direction of the Court was admit¬ 
tedly not sought for when the security 
bond was presented. 

Mr. Panna Lai on behalf of the judg¬ 
ment-debtors contends that inasmuch as 
tlie learned Small Cause Court Judge 
directed cash to be deposited in Court 
and as cash was deposited subsequently 
tliere had been a compliance with the 
provisions of S. 17. He further contends 
that wiien notice was directed to be 
issued uj)on liis application of 26th Octo¬ 
ber 1929 it must be deemed that the 
Court had accepted the .security; other- 
\vise it would not have directed process 
to issue. 

He has also contended that the Court 
should not interfere in revision in a case 
like the present because at most there 
was a mere irregularity and not an ille¬ 
gality in the case. 

I am unable to accept the contention 
of Mr. Panna Lai. I have already stated 
that in my opinion the provisions of S. 
17 are mandatory and a non-compliance 
with those provisions in my opinion 
amounts to an illegality and cannot be 
ignored on the ground that it is a mere 
'irregularity. Mr. Panna Lai has further 
argued and in support 'thereof ho has re¬ 
ferred to the case of Azamatxdlah Khan 
V. Ahmad Ali (4) that I should hold that 
the subsequent payment of the cash into 
Court was a substantial compliance with 
the requirements of S. 17. In my opi- 
nion it is impossible to accept the con¬ 
tention of Mr. Panna Lai. The case of 
Azviatullah Khan v. Ahmad Ali (4) is 
clearly distinguishable and has no appli- 
cation to the facts of this case. In my 
opinion the furnishing of the security for 
the appearance of the judgment-debtor, 
tliat is all that the security in this case 
amounts to, before the Court, cannot be 
deemed to be a compliance with the re¬ 
quirements of S. 17, nor can it be said 
that the decree-holder had chosen his re¬ 
medy by the arrest of the judgment-deb¬ 
tor, which was ensured if the security 
bond was filed for producing the judgment- 

{4j ArirR7l925TAiC 379 =88 ‘ir“C.~581^47 
All. 728. 
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debtor before the Court when called upon 
to do so. The result is that I allow the 
application and set aside the order of the 
learned Judge of the Court of Small 
Causes dated 25th January 1930. 

G.P./K.K. Revision alloived. 
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SGL.4IMAN AKD NlAMATQLLAH, JJ. 

{Babu) Ram Saran Has-Plaintiff”" 
Appellant. 

V. 

Peareij Lai and others —Defendants— 
Respondents. 

Second Appeal No. 919 of 1928, De¬ 
cided on 24tl\ October 1930, from deci¬ 
sion of Sub.Judge, Bareilly, D/- 24th 
February 1928. 

^ Civil P. C. S. 100—Question of fact—Ques¬ 
tion about existence of custom of pre-emption 
is mainly question of fact. 

The question of the existence of custom is 
substantially a question of fact, and the finding 
would ordiuarily be binding in second appeal. 

Of course, if the Court below has approached 
the question from wrong stand point or has 
thrown the burden of proof on the wrong party 
or has wrongly assumed a condition to be neces¬ 
sary, which is not required, the finding may be 
vitiated. Similarly if it has acted upon illegal 
evidence or acted upon evidence which is legally 
insufficient to show that the custom is general 
and of universal application, the finding may 
be interfered with. Or if in any other way a 
proposition of law is mixed up with the finding, 
the latter may become a mixed question of fact 
and law. Acts found to be done in pursuance 
of the alleged custom would be facts, but the 
conclusion whether the facts found fulfilled 
the requirements of the law may be a question 
of law. [P 105 C 1] 

Where it is found that there is no universal 
custom of pre-emption established for the whole 
town, but that it exists in some mohallas and 
not in all, a mohalla should bo taken as a unit. 
The evidence on the existence of the custom in 
the surrounding mohallas cannot be of great 
weight in such a case when it appears that in 
at least one of the adjoining mohallas it does 
not exist. Its existence in the particular 
mohalla in question ought to be specifically 
proved and when it is found that several houses 
in that mohalla were sold but there has never 
arisen even a single instance of a claim of pre¬ 
emption in that mohalla and when it is further 

found that the judgment of a civil Court in 
1885 negatived the existence of such a custom, 
though a sale deed of 1855 contained a vague 
reference about its existence, the concurrent 
finding of the Courts below negativing the • 
existence of such a custom could not be set 
aside in second appeal. [P i06 C 1] 

K. N. Katju and Damodar Das —for 
Appellant. 

G. S. Pathak —for Respondents. 
Sulaiman, J. —This is a second ap¬ 
peal arising out of a suit for‘pre-emption 
by a Hindu pre-emptor of a house, sold 
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\vhicl\ is situated in mohalla Kauwa 
Tola in the city of Ihireilly. In the 
plaint the idaintilT alleged that a custom 
•of pre-emption prevailed in the entire 
cit\' of l^areilly and es])ecially in 
mohalla Azamnagar, ^vhoreof a numhor 
of “mohallas” including Kauwa Tola 
formed part. The existence of the cus¬ 
tom of iire-emption was denied hy the 
defendants. The Court of first instance 
framed the issue: “Is there any custom 
of pre-emption in the molialla in suit,” 
and found that no sucli custom was esta¬ 
blished. In the grounds of appeal before 
the District Judge tlie plaintiff urged 
that the finding of the lower Court that 
the custom of pre-emption did not exist 
in mohalla Kauwa Tola was erroneous. 
The learned Judge’s judgment also sliows 
that he applied his mind principally to 
tlie (luestion whetlier the alleged custom 
of pre-emption obtaining in the said 
mohalla (Kauwa Tola) did nob exist. lie 
agreed with the first Court and held that 
it was not established. 

The question of the existence of custom 
ds substantially a (luestion of fact, and 
ithe finding would ordinarily be binding 
jon us in second apj)eal. Of course, if 
'the Court below has approached the 
question from a wrong standpoint or has 
thrown the burden of proof on the wrong 
party or has wrongly assumed a condi¬ 
tion to be necessary, w-hich is not re¬ 
quired, the finding may be vitiated. 
Similarly, if it has acted ujjon illegal 
evidence or acted upon evidence which is 
legally insufficient to show that the 
custom is general and of universal ajqili- 
cation, the finding may be interfered 
with. Or if in any other way a propo¬ 
sition of law is mixed up with the find¬ 
ing, the latter may become a mixed 
question of fact and law*. Acts found to 
be done in pursuance of the alleged 
custom would be facts, but the conclu¬ 
sion whether the facts found fulfilled the 
requirements of the law may be a ques¬ 
tion of law. The learned advocate, in 
this case, urges that the learned Judge 
. has approached the question from a 
•wrong standpoint and has erred in law 
in throwing the burden on the plaintiff 
to prove the existence of the custom in 
the particular locality, viz. mohalla 
Kauwa Tola, and has ignored the evi¬ 
dence relating to the prevalence of such 
a custom in the surrounding ‘mohallas.’ 
If such were the ca«e, the finding would 


naturally 1)0 vitiated and it would lie 
our duty to examine the whole evidence 
afrosl). 

It is possible to ii toi'in et the judgment 
of the lower a]ipellato Court as imj)lying 
tliat the evidence of the existence of the 
custom in tho surrounding “mohallas'' 
should ho altogether ignored ami that 
tlie plaintiff is hound to sliow instances 
of pre-emption in tliat Aery nioliallali. 
At the satuG time, it is iiossihle lliat tlie 
learned Judge merely meant to hold that 
sucli evidence was not legally sullicicnt 
to establish the custom in the ‘‘mohalla" 
in <]ue^tion. In this stale of doulit we 
tliink it desiralile to liriolly examine tlio 
important lueces of evidence that have 
been adduced hy either party. 

In lavonrofllie plaintiff tliere is a 
judgment of the .\gra High Court of IHGfi, 
in wliieh fliers was a remark that the 
custom of ine-enijition in tlie town of 
Hareilly was established. Tlie judgment 
does not show 1 hat tho question whetlier 
it ajiplieU to the whole town of 
Hareilly or not was tlirectly in issue. 
There is a similar remark in the judgment 
of tho District -hulgo of tho year 1911; 
but that remark also is a general obser¬ 
vation and there was no sjiecific issue as 
to whether the custom jnevailed in tho 
whole town of Hareilly. Tliere is also 
a similar remark in the judgment of tho 
first Court in a suit which was finally 
decided by the High Court in 1921, 
which was partially endorsed by the Dis¬ 
trict Judge; but the actual finding of the 
High Court did not turn on tho existence 
of such a custom in tlie wliolo town of 
Bareilly. These judgments are, to some 
extent, in favour of tlie plaintiff, who 
also relies on a sale deed of 1^55, in 
which there is a mention that the vendee, 
who was a resident of Azauinagar, 
known as Kauwa Tola, was the pre-enip- 
tor. The deed however does not show 
w’hether the right of pre-emption was 
based on the existence of any custom or 
any contract between tlie jiarties. The 
deed is therefore not of much importance. 

As against these we have a judgment of 
the Subordinate Judge of Bareilly of the 
year 1885 in which the existence of the 
custom of pre-emption in mohalla Kauwa 
Tola itself was negatived. The judgment 
is in Urdu and is couclied in a somewhat 
vague language. It is possible that the 
reasoning of the learned Subordinate 
Judge w’as not perfect, but there can be 
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no doubt that in that suit the claim of 
pre-emption brought by a Hindu resident 
in mohalla Kauwa Tola on the strength 
of an alleged custom failed. Wo also 
find that in a judgment of 1927 the Dis¬ 
trict Judge of Bareilly held that no such 
custom of pre-emption prevailed in 
mohalla Kucha Sita Ram situated in the 
town of Bareilly and adjoining Kauwa 
Tola. The judgments relied upon by the 
plaintiff with regard to other mohallas 
also show that attention was concen- 
trated on the existence or non-existence 
of such a custom in those particular 
mohallas. 

We must therefore accept the finding 
of both the Courts below that there is no 
universal custom established for the 
!whole of Bareilly. It appears that the 
custom has been found to prevail in some 
mohallas but not in all. This being so, 
|a mohalla is to be taken as a unit. As 
lalready pointed out, the frame of the 
lissues, the grounds of appeal before the 
jDistrict Judge and the way in which the 
question was approached by him, go to 
show that stress was laid on behalf of 
jthe plaintiff on the existence of such a 
custom in mohalla Kauwa Tola. The 
evidence on the existence of custom in 
the surrounding mohallas cannot be of 
great weight when we find that at least 
in one of the adjoining mohallas, namely 
mohalla Kucha Sita Bam, it does not 
prevail. 

If we confine our attention to the evi¬ 
dence which relates to mohalla Kauwa 
Tola itself, we find that on the one hand 
there is the vague recital in the sale deed 
of 1855, and on the other there is a 
judgment of the Subordinate Judge of 
1885. The learned Munsif has also ob¬ 
served that several sale deeds were 
written in the mohalla but no instance 
of a claim of pre-emption has been shown. 

We therefore, think that even if the 
finding of the lower appellate Court 
were not to be binding on us as a finding 
of fact, we should accept the concurrent 
conclusions of the two Courts. The ap¬ 
peal is accordingly dismissed with costs. 

K.N./e.K. Appeal dismissed. 
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SCL.4IMAN AND BaNERJI. JJ. 

Muhavimad Yunis Khan — Plaintiff— 
Appellant. 

v. 

Muhammad Saleh Khan — Defendant 
—Respondent. 

First Appeal No. 125 of 1925, De¬ 
cided on 25th July 1930, from decision 
of 2nd Addl. Sub-Judge, Aligarh, D/-12th 
December 1924. 

Mahomedan Law — I^re-cmption—Condi¬ 
tional exchange does not give rise to right 
of pre-emption. 

Under the Mahomedan Law, so fat as the 
right of pre-emption goes sales and exchanges 
are treated on the same level. Therefore even 
a conditional exchange with a reservation 
entitling either party to take back the property 
would not, just like a conditional sale, give 
rise to a right of pre-emption r 16 All. 344, Ref. 

[P 107 C 2] 

Akhtar Husain Khan— for Appellant. 

Iqbal Ahmad, T. A, K. Sherwani and 

A. M. Khwaja —for Respondent. 

Sulaxman, J. —This is a plaintiff’s ap¬ 
peal arisiixg out of a suit for pre-emption 
under the Mahomedan law. On 25th 
October 1922 the plaintiff’s sister Mt. 
Rabia Begam executed a deed of exchange 
in favour of the defendant Haji Moham¬ 
mad Saleh Khan in which shares in 12 
villages were transferred to him in 
return for a bigger share in another vil¬ 
lage transferred by him to her. There 
was another deed of exchange dated 6th 
December 1922 between Haji Saleh Khan 
and Haji Yusuf Khan. Two suits for 
pre-emption were instituted by the plain¬ 
tiff in respect of these two transactions. 
In these deeds of exchange there was a 
condition for the annulment of the tran¬ 
saction at the option of either party. 
The plaintiff alleged that he had mad© 
demands as required by the Mahome¬ 
dan law, and that he was entitled to 
pre-empt half of these properties because 
he was a cosharer on the same footing 
as the transferees. He also alleged that 
the real consideration was Rs. 12,000 and 
not Rs. 20,000. The claims were resisted 
by the defendants on the ground that 
the deeds of exchange on account of the 
reservation clause were not pre-eraptible 
under the Mahomedan law, it was fur¬ 
ther pleaded that the demands required 
by the Mahomedan law had not been 
performed under that law, and lastly ib 
was alleged that the consideration en¬ 
tered in the deeds was genuine. 
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The learned Subordinate Judge has 
dismissed the claim holding that the 
conditional transfer was not pre-emp- 
tible, and has also held that the 
demands were not proved to have boon 
duly performed. 

With regard to the question of the per¬ 
formance of the demands, there is one 
point in favour of the plaintiff and that 
is that before even the deed of exchange 
was executed when he heard of the in¬ 
tention to exchange ho had sent notice by 
means of a registered post-card, dated 6th' 
Septeml)6r 1922 to his sister warning her 
not to transfer her share and informing 
her that in case it was transferred be 
would pre-empt the transfer. The plain¬ 
tiff however did not go into the witness 
box, and relied on the evidence of his 
general attorney and two witnesses. The 
defendant went into the witness box and 
denied the performance of the second 
demand made to him. The plaintiff had 
attempted to show two second demands 
one made to the transferee and the other 
at the property. As we are convinced 
that the suit must fail on the question 
of law, it is unnecessary to consider the 
oral evidence at length. 

The deeds of exchange contained the 
following covenants : 

“From this date the parties became the per¬ 
manent owners in possession of their respective 
rights in the property exchanged on this con¬ 
dition that both the parties shall have powers 
to cancel the exchange at their will during 
their lifetime and to enter into possession of 
their respective properties, as they had been 
before the execution of the deed of exchange, 
whenever they feel any deviation, loss, incon¬ 
venience or difficulty in the arrangement which 
has been made for the facility of management 
of the property exclusively held by them, or 
find that the object for which this exchange 
and arrangement has been made is not fulfilled 
the parties shall abide by this condition. This 
condition should not be binding upon their 
heirs and representatives.’’ 

It is quite clear that the deeds of 
exchange reserve an option to both the 
parties to annul the transaction and get 
back the properties transferred in their 
lifetime. This therefore amounted to a 
jConditional sale and not an out and out 
labsolute sale which would completely 
extinguish the rights of the transferor. 
In Vol. 3, Ch. 38, p. 559 of Hamil¬ 
ton’s Translation of the Hedaya, the 
rule of law is stated in the following 
words : 

It cannot take place with respect to a pro¬ 
perty sold under a condition of option. If a 


man sell his house under .a condition of option 
the privilege of shafi.v cannot take place witli 
respect to that house, the power roscrvocl l>y tiic 
seller being an iinpediniont to the extinction 
of his right of property : hut when he relin¬ 
quishes that power, the impediment ceases, and 
the privilege of shaffa takes [tlacc, provided 
the shafii prefer his claim iininecliatoly. 'This 
is approved." 

Under the Mahomedan law so far 
as the rights of pre-emption go sales and^ 
exchanges are treated on the same foot-I 
ing. It tlierefoi'o follows that even ai 
conditional exchange with a reservation! 
entitling either party to take back the-' 
property would not give rise to a right 
of pre-emption. 

As laid down in the Full Bench case 
of Begavi v. Muhaviviad Yaquh (1) the 
Muhammadan law is to be applied in. 
considering whether or not a right of 
pre-emption arises. The present claim 
being under the Mahomedan law, it is 
quite clear that under that lav/ it was 
not a complete transfer extinguishing the 
rights of the parties and giving a right 
of pre-emption, Wo accordingly agree 
with the view taken by the Court below 
that no suit for pre-emption can bo 
maintained. 

The learned advocate for the appellant- 
has argued that Haji Yusuf Khan has 
since died and the option has therefore 
come to an end. He has alleged that 
the plaintiff should therefore he given a 
decree as tlie transfer has already be¬ 
come absolute. We cannot accept this 
contention. On the date when the 
demands are alleged to have been made 
the claim was premature and no right 
of pre-emption had accrued to the plain¬ 
tiff. If at a subsequent stage a right 
of pre-emption accrues there are to be- 
fresh demands and a fresh claim for i>re- 
emption. This follows from the last 
sentence in the passage quoted from the 
Hedaya. 

In this view of the matter, we con¬ 
sider it unnecessary to go into the evi¬ 
dence regarding the true consideration. 
Both the appeals are dismissed with 
costs. 

B.V./r.K. Appeals dismissed. 


(1) [1894] 16 All. 344^(1894) A.W.N. 101 
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Sen and Niamatullaii, JJ. 

Setccf Ravi —Defendant—Appellant. 

V. 

J'Rti Lai and a7iotJi(?r — Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 2308 of 1927, De¬ 
cided on 5th June 1930, from decree of 
Addh Dist. Judge, Aligarh, D/- 19th 
October 1927. 

^ Negotiable Instruments Act (26 of 
1881), S. 78 — Suit by real creditor of pro- 
note — Holder, his benamtdar and debtor 
impleaded — Plaintiff cannot be allowed to 
fall back upon original consideration — But 
decree can be passed with due reservations 
against debtor. 

Where a projuis^^ory note or other negotiable 
iustrunient is i)rov:il)lc by the bolder thereof 
who Cixu recover a debt due thereunder, no case 
can exist for recovery of the same debt in¬ 
dependently of its terms. Consequently in a 
Sint brought by the real creditor of the promis¬ 
sory note to which the holder, being his 
bcnainidar, and the debtor are parties, the 
plain till cannot be allowed to fall back upon 
the original consideration. Further to allow 

the real creditor to sue for the monov advanced 

• 

by him independently of the promissory note by 
proving the actual loan would expose the 
del)tor to a double liability to the real creditor 
on foot of the original considerution and to the 
liolder of the note in terms of the express pro¬ 
mise contained therein. But in such a suit a 
decree ran be passed against the debtor for what 
19. due from him with a clear proviso that pay- 
niOEit shall bo made bv the debtor to the holder 
or to his credit and that if it is made by deposit 
in Court or if money is recovered from him in 
execution of decree it shall ho to the croilit of 
the holder or may be paid to the plaintiff if he 
sectires a discharge of the debtor by the holder 
of the pro-note. The plaintiH can also recover 
by suit against the bolder if the decretal 
amount is deposited to the hatter's credit: 21 
Mad. 391 and 55 Cal. 551, Rel. on', 30 Mad. 88 
and 44 All. 290, Disc.; 28 Mad. 205, not 
Foil- 40 Cal. 56G (P. C.) and 13 .1. I,. J. 095, 
Hef. [P 100 C 1,2; P 110 C 1] 

Peary Lai Banerji — ior Appellant. 

Panna Lai and Binod Behari Lai — 
•for Respondents. 

Miamatullah. J. — This is a .defen¬ 
dant I’s appeal from the deci'ee passed by 
the learned Additional District Judge, rev¬ 
ersing the decree passed by the Munsif of 
Kasganj in a suit brought by the plain¬ 
tiff respondent for recovery of Rs. 1,000 
on foot of a promissory-note, dated 14th 
April 1924. 

The promissory-note in suit was exe¬ 
cuted by Sewa Ram, defendant 1 (the 
appellant) in favour of Panna Lai, defen¬ 
dant 2, on 14th April 1924 for a sum of 
Rs. 700 advanced thereunder at the rate 
•of Rs. 1-4 per cent per mensem. Seth 
Hoti Lai, the plaintiff respondent sued 
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on the promissory-note on the allegation 
that defendant 1 is his brother-in-law 
(wife's brother) to whom he advanced the 
loan in question. He took the promis¬ 
sory-note in the name of defendant 2 
and retained it in his own possession. 
In other words, the plaintiff claims to be 
the real creditor under the promissory- 
note in suit, defendant 2 being his 
benamidar. 

The suit was contested by defendant 1 
who denied having borrowed any money 
from the plaintiff but admitted the exe- 
cution of the promissory.note in suit 
under circumstances stated in his written 
statement, wz., that one Ganeshi Lai 
said to be the plaintiff’s karinda agreed 
to secure for defendant 1 a loan of 
Rs. 700 from defendant 2 Panna Lai; 
that in anticipation of the loan he (defen¬ 
dant 1), executed the promissory.note and 
made it over to Ganeshi Lai, but that no 
money was subsequently lent and the 
transaction fell through. The suggestion 
is that the plaintiff got the promissory- 
note from Ganeshi Lai and preferred a 
groundless claim. It was also pleaded 
that the plaintiff is not competent to 
maintain a suit on foot of a promissory- 
note in favour of defendant 2 in view of 
S. 78, Negotiable Instruments Act. 

Both the lower Courts have disbelieved 
the defendant's story as regards the cir* 
cumstances under which he alleged to 
have executed the promissory-note in suit 
and have concurrently found that the 
plaintiff respondent actually advanced 
the loan, evidenced by the promissory-note 
taking it in the name of defendant 2 as 
his benamidar. The Court of first in¬ 
stance dismissed the suit on the ground 
that the plaintiff cannot sue on the pro¬ 
missory-note not being the holder there¬ 
of. The lower appellate Court took a 
contrary view and decreed the suit hold¬ 
ing that the plaintiff can fall back upon 
the original consideration, though he 
may be incompetent to sue on foot of the 
promissory-note of which he is not the 
holder. The principal quesbiou which 
has been the subject of discussion in 
second appeal is whether under the cir¬ 
cumstances already stated the plaintiff 
respondent is entitled to sue for recovery 
of principal and interest due under the 
promissory-note in suit. 

The learned advocate for the appellant 
has argued that a claim arising under a 
promissory-note cannot be enforced in- 
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Idepenclently of it and that a plaintitY is 
allowed to fall back upon tho original 
lloan transaction only if the promissory- 
note is inadmissible in evidence or is for 
any other reason unenforceable. We are 
of opinion that the contention has force. 
KVhero a promissory-note or other negoti¬ 
able instrument is inadmissible in evi¬ 
dence or void, the promise contained 
therein cannot be established by evidence 
afforded thereby, and the Court lias to 
accept tlie position that there ivas no 
undertaking reduced to writing which can 
be the foundation of an action. But 
jwhere such promissory-note or negotiable 
instrument is provable by the holder 
thereof who can recover the debt duo 
thereunder, no case can exist for recovery 
of the same debt independently of its 
terms. .4part from conflicting claims 
arising from a contrary view there is an 
inherent flaw in a claim collateral to the 
deed being permitted. A benami transac¬ 
tion of the kind we are concerned with 
closely analysed amounts to a transac¬ 
tion in which tlie executant of the pro¬ 
missory-note promises to pay to the 
person in whose favour it is executed in 
consideration of the money advanced by 
another. The promissory-note having 
been executed and delivered, the consi¬ 
deration for it is exhausted. All the 
three parties concerned in such a transac¬ 
tion stand committed to certain pro¬ 
mises. The person actually advancing 
the money did so to induce the borrower 
to execute the promissory-note in favour 
of and to agree to pay tho sum advanced 
with interest to the person mentioned in 
it. The holder of the promissory-note 
agrees to hand over the money when re- 
aU;50d to the actual creditor. 

The position of a benamidar has been 
described by their Lordships of tlie Privy 
Council as one having “no beneficial in¬ 
terest in the property or business that 
stands in his name” but representing 

"the teal owner and so far as their relative legal 
position is concerned, being a more trustee for 
him.” 

Under ordinary circumstances the 
beneficiary can maintain a suit for relief 
arising out of a transaction in which ho 
is beneficially interested through a 
benamidar. The right of the benamidar 
to maintain an action has also been 
affirmed by their Lordships of the Privy 
Council in Our l^arayan v. Sheolal 


Siiujh (l) from wliicli ( he aliovo <|UOlation 
has been made. If there is no rule oi 
law wliicli bars a suit by tlio beneficiary, 
there can he no objection to a decree 
being i)assi''l in his favour in a pvoi>ei'ly 
constituted suit to which the benamidar 
and tlio person liable are parties. In 
c^3e of a bonaini jiroinissory-notc liow- 
ever, S. 78, Negotiable Insfruments Act. 
imposes a certain amount of disability on 
the person claiming to 1)0 tho real cre¬ 
ditor who took it in the name of anoclior 

person. It runs as follows: 

"Subject to the provisions of S. i^'2, Cl. (c), 
payment of the amount duo on a promissory- 
note, bill of exchange or che<|Uc, must, in order 
to discharge ihe linker or acceptor, be mule lo 
the holder of the instrument.” 


The case before us is free from any 
complication created liy S. 82, Cl. (c), re¬ 
ferred to in S. 78. We may therefore 
leave it out of account. The section 
makes it perfaetdy clear that tho execut¬ 
ant of the pro!nis«ory-note is bound to 
make (he payment of the amount due on 
the promissory-nole to tlie holder of the 
instrument and that payment to any¬ 
body else will not discharge him. The 
word “holder” lias been defined in 8. S 
as a 

“person entitled in his own name to tlie posses¬ 
sion thereof aud to receive or recover the 
amount due thereon from the pirtics thereto.” 

It follows that payment Ijy tho iuaker| 
of tho promissory-note to tho real creditor 


will not effectively discharge him and Iiis 
liability on foot of the promissory-note, 
will continue in spite of it. To allow tliei 
real creditor to sue for tho money ad-, 
vanced by him indeiiendently of tlie. 
promissory-note by proving tlie actualj 
loan would expose the debtor to a doulde 
liability, to tho real creditor on foot of, 
the original consideration and to the| 
holder of the promissory-note in terms 
of the express promise contained therein. 
We arc, therefore, clearly of opinion that 
the lower appellate Court has taken an 
erroneous view of the right of the i)lain- 
titT-respondenb to succeed apart from the 
liromissory-note in suit. 

The next question is whether the plain- 
tift'-respondent is entitled to sue on the 
promissory-note under which he is the 
real creditor, the holder thereof being 
his benamidar or trustee. It has been 
argued with reference to S. 78, Negoti¬ 
able Instruments Act, that the only 
nerson who can sue is the holder of the 
"(T) A. I. R. 1918 P. C. 1=40 

I. A. 1=40 Cal. 560 (P. C.). 
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proiTiissory-note, in this case defendant 2, 
If the plaintiff has otherwise a right of 
suit, we find nothing in S. 78 which pre¬ 
cludes him from maintaining a suit for 
enforcement of the liability incurred by 
defendant 1 under the promissory-note. 
All that the section provides is that the 
payment made to any person other than 
the holder shall not operate as a dis¬ 
charge. It does not in terms even refer to 
the right to sue. In a suit brought by the 
real creditor, to which the debtor and 
the holder of the promissory-note are 
parties a decree can be passed against 
■the debtor for what is due from him with 
a clear proviso that payment shall be 
made by the debtor to the holder or to his 
iCredit and that if it is made by deposit in 
ICourt, or if money is recovered from him 
In e:^ecution of decree, it shall be to the 
credit of the holder or may be paid to 
'the plaintiff if he secures a discharge of the 
'debtor by the holder of the promissory- 
|note. The plaintiff can also recover by 
jsuit against defendant 2 if the decretal 
jamount is deposited to the latter’s 
Icredit. A decree in these terms and pay¬ 
ment made in pursuance thereof will 
satisfy all the requirements of S. 78. 
The holder of the promissory-note being 
a party will be bound by the result of the 
litigation, and there is no danger of the 
•debtor being sued a second time; nor, if a 
payment is made by him in the manner 
directed by the decree, the discharge of 
his liability will be in any manner in¬ 
effective. Ordinarily there can be no 
difficulty in the real creditor obtaining 
proper endorsement of the promissory- 
note from the holder his benamidar, 
which will entitle him to sue. There 
may be cases in which the plaintiff may 
have to sue without such endorse¬ 
ment and, if the ends of justice so re¬ 
quire, we see no reason why the Court 
should not pass a decree in favour of the 
plaintiff making sufficient provision for 
safeguarding the interest of all the other 
parties to the suit. 

The view stated above finds support 
from Brojo Lai Saha Banihya v, Budh 
Nath Pyarilal & Co. (2) in which a pro¬ 
missory-note sought to be enforced by a 
firm had been executed in favour of one 
of its partners. The suit was brought 
in the name of the firm as the plaintiff. 
Tlxactly similar contention based on 
“(2) A I. R. 1928 (Jal. 14ii=105 T.~Cr^49=55 
Cal. 551. 


S. 78, Negotiable Instruments Act, was 
put forward on behalf of the debtor but 
was negatived on two grounds : (l) that 
the holder of the promissory-note being 
one of the partners should be deemed to 
be the plaintiff and (2) that S. 78, Negoti¬ 
able Instruments Act, did not preclude a 
third person suing the maker of the pro¬ 
missory-note and recovering money 
due thereunder if a discharge by the 
holder could be secured for the debtor. 

In cases of benami promissory-notes the 
real creditor runs considerable risk in 
not forthwith obtaining an endorsement 
in his own favour, as cases are conceiv¬ 
able in which the holder may collude with 
the debtor and give him a discharge. In 
the case before us defendant 2 has 
not entered appearance and there is no 
suggestion that he has given a discharge 
to defendant 1, or that he opposes 
the claim of the plaintiff-respondent for 
the enforcement of the liability of defen¬ 
dant 1. As a mere lender of name he is 
apparently not concerned with the result 
of the suit. Unless on the authorities 
relied on by the appellant, to be presently 
noticed, the plfwntiff-respondent is not 
entitled to maintain the suit at all we 
are of opinion that justice should be done 
by passing a decree against defendant 1 
and safeguarding the interest of defen¬ 
dant 1 in the manner already mentioned. 

One of the cases relied on by the lear¬ 
ned advocate for the appellant in support 
of his contention that the plaintiff is not 
entitled to sue is Subba Narayana 
Vathiyar v. Ramaswami Aiyar (3), in 
which the holder of the promissory note 
sued the debtor for the recovery of what 
was due thereunder. The latter pleaded 
in defence that the plaintiff was a mere 
benamidar and not the real creditor and 
therefore not entitled to sue. The learned 
Judges held with reference to the terms 
of S. 78, Negotiable Instruments Act, that 
it was not open to the defendant to plead 
that the payee or endorsee was a benami¬ 
dar. The case before us is converse of 
that case. The actual decision of it is 
wholly inapplicable to the circumstances 
before us. The learned Judges however 
proceeded to lay down that: 

“According to the law merchant which gov¬ 
erned negotiable instruments in this country 
before the passing of the Negotiable Instru- 


(3) [1907] 30 Mad. 88=16 M.L.J. 503=1. 

M.L.T. 377 (F.B.). 
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meats Act, no iiovson couUl sue on a uogotiabio 
instriiniont \inloss ho was n vine I therein ;vs 
payee or unless ho h vit hoooinc entitle I as 
eadorsoo or hevror an 1 that Ss. S and 7S, Nego¬ 
tiable Instminents Act have roprodiicOvl tho law 
as it stood botoro the pvssing of tlve Act.” 

This dictum h:as como iti for a good 
deal of criticism at the hands of the lear¬ 
ned Judges of the Calcutta High Court in 
Brojo Lai Saha- Baniki/a v. Bwlk Nath 
Pijarilal k Co (2), and we share the views 
of those learned Judges. We have to 
construe the language of the Negotiable 
Instruments .\ct as wo find it and are not 
at liberty to import considerations bor¬ 
rowed from tlie law merchant in the 
absence of appropriate words in S. 78, 
Negotiable Instruments Act, justifying 
such considerations. That the holder of 
tho promissory note can sue on it was the 
only question which the learned Judges 
of the Madras High Court had to decide 
and which has been correctly decided. 
Indeed the right of a benamidar generally 
to sue was always recognized and has 
been affirmed by tlieir Lordships of tlio 
Privy Council in Gur NciTain v. Sheolal 
Singh (l) already referred to. In an 
earlier case decided by the Madras 
High Court reported in Gurumiirti v. 
Sivayya (4), tho right of tho real creditor 
to sue on a promissory note taken by 
him benami in the name of another per¬ 
son was affirmed, but we find no discus¬ 
sion of the point raised befoi'o us with 
reference to 8. 78, Negotiable Instruments 
Act. 

In Ramanuja Ayyangar v. Sadagopa 
Ayyangar (5), the promissory note in suit 
had been executed in favour of the 
mother of the minor plaintiff suing with 
his mother as next friend. The claim 
was barred by limitation if brought by 
the mother who was adult, but was with¬ 
in limitation if the promissory note bo 
considered to be benami for tho minor 
who sued and attempted to escape the 
bar of limitation in consequence of his 
minority. It was held that the suit was 
not maintainable and that it was only 
the payee of the note who could sue but 
that her claim was barred by limitation. 

In Dori Lai v. Sewak Bam (6), a lear¬ 
ned single Judge of this Court referred 
to the Madras case last noted apparently 
with approval. The case before him was 
one in revision from the decree passed by 

(4) [1898] 21 Mad. 391. 

(5) [1905] 28 Mad. 205=15 M.L..J. 249. 

(6) [1915] 29 I.C. 983. 
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a subordinate Court dismissing Iho suit 
hri>nght by a {lerson alleged to bo (ho 
real crodilor under a i)romissory nolo 
executed benami in tlio name of a person 
since docoisod wliose heirs were parties. 
Tho learned Judge dismissed the revision, 
not being prepared 

‘‘to hold'that the loiniol tSnbordinrvtc T-ulgn 
acted with nvvtcviil irrogtil iiily in the exercise 
of his juris liction, in applving to the decision 
of tlio qiiostion cf law raise i h\ the [ileidinys 
heforo him a principle which has boon speei- 
Acally laid down by one at any rite of tho ILifili 
Courts in India, and not dissented from by the 
Court to which ho is subordinate.” 

We do not think that tins is at all of 
law which had been acted upon by tho 
Court whose decree was under revision. 

In a later case Keoti Lai v. ^^ann^l 
Kumvar (7), the facts were similar to 
those before us. Tho learned Judges con¬ 
stituting tlie Division Bench followed tiie 
Madras cases referred to by us iu up¬ 
holding tho decree of the first Court bs' 
which the plaintiff’s suit for money under 
a promissory note alleged to have lioon 
executed benami for him was dismissed. 
The learned Judges liavo not discussed 
the terms of S. 78 to ascertain how far it 
precludes a suit by tlio real creditor 
which was for recovery of money liy tiio 
plaintiff. It was not argued before the 
learned Jud’os, at any rate thev have 
not considered tlie question, whether a 
decree can bo passed with due reserva¬ 
tions in favour of the debtor and con¬ 
sistently with the terms of S. 7S. Mjgo- 
tiablo Instruments .\ct. We take it a.s 
deciding no more than that a plaintiff 
suing to recovery from the debtor i.s not 
entitled to a decree and consider that 
we are at liberty to hold that a decree iu 
terms already indicated by us can be 
passed in a proper case. 

We have not been referred to any 
other case decided by this or any other 
High Court other than the cases referred 
to by us. We think that the view taken 
by the Calcutta High Court in Brojo La! 
Saha Banikya v. Budh Nath Pyarilal 
& Co. (2), is based on a correct view of 
8. 78, Negotiable Instruments Act. We 
have already given our own reasons for 
arriving at the same conclusion. To dis¬ 
miss the plaintiff’s suit on the technical 
ground that he is not entitled to re¬ 
cover from defendant 1 \vhat is due 
under the promissory note in suit will 

(7) A.I.R. 1922 All. 70=65 I.C. 785=14 All. 
290. 
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inflict a hardsliip on the plaintitT for 
what seems to us to bo an erroneous 
view of law taken by liis legal adviser in 
instituting the suit on liis behalf with¬ 
out obtaining the endorsement of defen¬ 
dant 2 in respect of tlie iiromissory note 
in suit. Defendant 1 on the other hand 
failed to establisli tlie case set up by 
him as regards tlie manner in which he 
executed the promissory note in suit 
witliont receipt of any consideration 
therefor. Both the lower Courts have 
given an empliatic finding that his defence 
was false. Considering all tlie circum¬ 
stances of the case, we allow the appeal 
so far as to modify the decree passed by 
the lower Court by adding the following 
proviso to it: 

(1) The decretal amount shall be paid 
to or to the credit of defendant 2; (2) it 
shall not be recoverable by the plaintiff 
except on obtaining a discharge from 
defendant 2 in respect of defendant I's 
liability under the promissory note in 
suit; (3) if the decretal amount is de¬ 
posited in Court by defendant 1 or is 
brought in execution of decree, it shall be 
to the credit of defendant 2. 

In view of the peculiar circumstances 
of the case, we direct the parties to bear 
their own costs throughout. 

I'.N./r.K. Decree modified. 
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Sen and Niam.vtullah, JJ. 

Sabha Ram and others —Plaintiffs— 
Appellants. 

v. 

Kishaa Singh — Defendant—Respon¬ 
dent;. 

Second Appeal No. 118 of 1928, De¬ 
cided on 30th May 1930, from decree 
of Sub-Judge, Meei'ut, D/- 23rd November 
1927. 

Civil P. C. (1908), S. 60 (1), ProvUo (c)— 
House, belonging to agriculturist joint 
family of father and minor sons, passing 
out by execution sale—Father not intervening 
when house was attached— Neither father 
nor his sons could challenge sale at later 
stage—Evidence Act (1872), S. 115. 

Where house belouging to an agriculturist 
passes out of his hands by reason of an exe¬ 
cution sale, there ’having been no intervention 
on bis part at the time when the house was 
attached, ho cannot challenge the validity of 
the sale at a later stage by a separate action. 
Nor can his minor sons, with whom he formed 
a joint family, challenge it, because the father 
must be deemed to have represented the entire 
family consisting of himself and his sons : 40 
All. 680, Rel. on. [P 113 c 1] 


1931 

Shiva Prasad Sinha — ior Appellants. 

S. .V. T7iLscin — lov Respondent. 

Sen, J.—This is an appeal by the 
plaintiffs and arises out of a suit for a 
declaration that a house and certain- 
zomindari property were not attachable 
in execution of a decree held by Kishan, 
defendant 1 against Hari Ram, defen¬ 
dant 2, who is the father of the plain¬ 
tiffs. On 6th August 1925, Kishan sued 
Hari Ram on a promissoi'y note, dated 
29th April 1923 and obtained a decree- 
against him on 16th February 1926. 
In execution of this decree the properties- 
in dispute were attached on 20th June 
1926 and eventually sold to the decree- 
holder on loth November 1926. The 
judgment-debtor did not intervene at any 
stage of the execution proceedings. 

The present suit was instituted by th®- 
minor sons of the judgment-debtor on 
29th November 1926. The Court of first 
instance decreed the claim with reference 
to the house but dismissed the claim 
with reference to the zemindari property. 
The lower appellate Court has reversed 
the decision of the trial Court with re¬ 
ference to the house with the result that 
the plaintiffs’ claim stands dismissed in 
its entirety. 

The Court of first instance definitely 
came to the conclusion that the house 
belonged to a joint family consisting of 
Hari Ram and his sons and that Hari 
Ram was an agriculturist and that his 
chief profession in life was agriculture. 
It gave the plaintiffs a decree on the 
ground that they had a share in the 
ancestral house and that this property 
was immune from attachment under 
S. 60, Cl. (1), proviso (c). Civil P. C. The 
lower appellate Court reversed the deci¬ 
sion on the ground that it had not been 
proved satisfactorily that the main source 
of income of the plaintiffs was agri¬ 
culture and that the property having 
passed out of the hands of the family 
by sale in execution of the decree against 
the father, the sons were not entitled 
to the protection of S. 60, Civil P, C. 

The finding of the lower appellate 
Court that it has not been established 
that the main source of the income of 
the plaintiffs was agriculture may be 
open to criticism. The decree-holder had 
admitted before the trial Judge that 
Hari Ram was an agriculturist and that 
bis chief profession in life was agri- 
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culture. The finding tliat the house was 
ancestral had not been impugned in 
iappeal. ^Vhile disagreeing with the 
lower appellate Court on the above points 
we are of opinion that we cannot dis¬ 
place the finding of law reached by the 
dower appellate Court that, where a house 
belonging to an agriculturist passes out 
‘of liis hands by reason of an execution 
[sale, there having been no intervention 
jon his part at the time when the house 
was attached, he cannot challenge the 
validity of the sale at a later stage by 
a separate action. The sons do not 
possess a higher right than the father, 
because the debt was binding ui on them 
and they are bound by the conseiiuences 
of the execution proceedings in which 
the father must be deemed to have 
represented the entire family consisting 
of himself and his sons. This appears 
to us to be the natural corollary of the 
decision in Lala Iia7n v. Thakur Prasad 
(1) by which wo are bound. The result is 
that we affirm the decisions of the 
Courts below and dismiss this api)eal 
with costs including in this Court* fees 
on the higher scale. 

S.N./r.K. Appeal dismissed. 

“ (1) [1918] 40 -AIT. 080=^47 I. C. 94?“ 
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Shn akd Kiamatollaii, J.T. 

Bam Das Bae and ot/ier.?—.\ppellants. 

V. 

Brindaban Bam —Respondent. 

Second Appeal No. 71 of 1928, Deci¬ 
ded on 18th November 1930. 

(a) Civil P. C. (1808), S. 100—Question of 
fact--Whether two transactions are con* 
nected and interdependent is question of 
fact—Evidence —Presumptions. 

Whether or not two transactions arc integral 
parts of the same transaction, connected and 
interdependent or whether they arc disconnected 
and dis^ciated is in c.\ch case a question of 
fact which has to he ascertxinel from the evi¬ 
dence produced in the case and no question of 
legal presurhption arises. [P 119 C 2] 

The intervening period between the execu¬ 
tion of the two documents may in some discs 
have a relevancy but there can be no irreais* 
tiblo presumption in favour of a mortgage from 
the mere fact that the two documents were 


An agreement of lliis description is ik> 1 w iliiont 
consKloralion and is ca[Mhle of Icing si^eciH- 
cally enforced, [1* I JO C 1] 

(c) Transfer of Properly Act M882), S* 58 
(c) — Requisites of conditional mortgage 
slated. 

In order to bring a case within tlic defini- 
tion of conditional mortgage theic ought to ho 
a sli|Uilition that on dof.uilt of the payment 
of tlio morlgago uioney on a certain date the 
sale b.liall become al»?olu(o. If the condition 
be there, it necessarily {tdlous tliat primaiily 
tlie consideration for the doounieut is “ mort¬ 
gage money/' an expM'Ssioii w)iich ccnnotc.s 
the existence of a dol>l as also of a securitv. 

[I* 120 C 2] 

It is not the form of the document but 
the intention of the parties which is the 
deciding factor, and it ratlici lies on 
the party who contends that a d ecu meats 
prima facie connotiiu' an absolute sale is 
rcallv a mortgage to prove his contention: 

iF 121 C 2] 

Wlicrc there is a controversy as to whether 
the transaction is a sale or a mfu*t{.agc by con¬ 
ditional sale, the matter has i>riuiarily io\c. 
dcterminc<l upon a constitution of tiic docu- 
monl or documents concerno I, 

An absolute s.iIcMlcod (h cs not cease to be so 
merely liecausc the vendor f-tipiihiUs that ho 
shall have a riglit to repurchase. Ji a deed of 
sile and a coiUr.ict of repurchase Ic two sepa* 
rale ami independent transaction'*-, and nut two 
connecleil and interdependent parts <4 t>nc and 
the same trans.iction they <\o not amount to 
a morlg'igc by con<litiu!i * I s.ilo and do nut 
satisfy tlio conditions of B. •^•s(cj: (C’/iav lain 

[P 12:j C 1, 2] 

U. S. linjpai — U)V Appellants. 

Jicahi Prasiid —for Kesionclont. 

Sen, J,—This is an appeal hy the 
plaintilTs and arises out of a suit for 
redemption of an allegerl mortgage, dated 
22nd August i8Gl. The ca^e liinges 
upon the construction of two documents 
which were executed on (ho date last 
mentioned. Jiy I lie hr>t document 
Ex. A, Kara Prasad Kae and others 
declai*ecl that tliey hud alrolu(o!y sold 
certain in‘operty in paiti ^ialilura Kae 
to Khushi Ram, Bhagirathi Ihim, Miarag 
Ram and Ishri Ram lor Rs. 2,7oS.o*3, 
On the same day, a second document was 
executed hy Khushi ]<arn, Bhagirat hi 
Rain, Kharag Ram and Ishri Rum 
whereby they declared that if the ven¬ 
dors paid olT the entire amount due l;y 
them within 12 years from the dale of 


executed on one and the same dale: A. I. R. 
191G P C. 49, Ref. [P 118 C 1] 

(b) Contract Act (1872), S. 2 (d) and (h , 
S. 58 (c)^Agreement to reconvey property 
U not nudam pactum and is capable of 
specific enforcement. 

An agreement to reconvey the propeity can¬ 
not be ignored as nudam paclui^i^ as 
void of any legal effect. The tC|ffocity«^* 
ween the parlies i& evidence oiupi^Bide^Jnpn. 


the execution of the document, the said 
sale deed should he returned and the 
property sold be redeemed. 

The present suit was instituted on 
3rd March 1925, on the allegation that 
the two documents were integral parts 
single transaction and constituted 
bv conditional sale. 
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'fbe- was resisted inter alii on the 
ground that the t^ansiction in question 
was not a niortgage by conditional sale, 
but was an out and out sale with an 
agreement to reiairchise provided that 
the sale consider.i.tion was paid within 
12 years of the execution of the clocu- 
inont and that t!io purclnise money not 
having been jaid bach within the 
stipulated period, the claim was time 
barred. The Court of first instance re¬ 
pelled the contentions of t!ie defendants, 
held tliat the transaction amounted to 
a rnortgige by condicionil site and de¬ 
creed the pliintitTs’ suit on piyment of 
Rs. 1,533 whthin six months from the 
date of the decree. The suit was direc¬ 
ted against 29 defendants of whom de¬ 
fendants 1 to C were the persons in 
actual possession of the property in 
controversy. 

The lower appellate Court disagreed 
witli the trial Court and held that the 
transaction was, as contended by the de¬ 
fendants an absolute sale with an option 
to repurchase within a certain period. 
It accordingly allowed the appeal and 
reversed the decision of the trial Court. 

The main point argued in the appeal 
is that on a true construction of the 
document, the parties had intended to 
create a mortgage by way of conditional 
sale. Baibil-wafa form of mortgage is 
very common in northern India. It ori¬ 
ginated from a deairo on the part of 
cert tin Mahoraedans to evade the 
Musalman ecclesiastical law, which was 
opposed to the lending of money at in¬ 
terest and to the obtaining of security 
for the repayment of principal and 
interest. The Hindus, although they 
had no conscientious sciuples about re¬ 
ceiving and paying interest, also adop¬ 
ted this form of mortgage. As was poin¬ 
ted out by Bdgo, C, J. in AH Ahmad v. 
JiahmaluHah (l) the mortgage was: 

“ capable of being oEfectel in differont ways, 
as for iustanco by a deed which purported to 
assign the property absolutely, but which con¬ 
tained a stipulation for a right of repurchase, 
or by two contemporaneous deeds, one of which 
purporterl to effect an absolute and uncondi¬ 
tional sale, and the other of which was an 
agreement thit the apparent vendor should 
have a right of repurchase, and that, as a rule, 
the common lump price mentionol in each of 
.such deeds did not represent the act lal price 
paid by the aopvrent vendee; bub repre eatel 
that price plus interest calculate! frequently 
at a usurious rate, lor the perioi during which 
it was a'-recd that the right of repurchase 
should Rulsist, an arrangement which c ould 
- [18^] 14 All. 195=U892) A. W. N. 42. 
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hardly be consistent with such a transaction, 
being one of an absolute sale and not one in 
the nature of mortgage ” 

Tho doeexhno of English law with res¬ 
pect to the equity of redemption after 
default of payment of the mortgage 
money appears to have been unknown to 
the ancient law of India. The said rule 
appears to liave been introduced to cer¬ 
tain parts of India by the combined 
effect of Begulabion 1 of 1798 and Re¬ 
gulation 17 of 1806. In Pattabhiramier 
V. Ven'iatarow Naicken (2) their Lord- 
ships observed, p. 568: 

ihxt tbi^ form of security hxs long been 
commoa in Indiv is notorious. The fict is 
stated 2 U the preamble to the Bengal Kegala- 
tioQ 1 of 17^6» Tb^tsuch cootricts were re¬ 
cognize! and enforced according to their letter 
by the <aucieat Hiudu law appears from several 
passages in Golebrooke^s.Digest Vol. pp. 183> 
187, 183, and 193.» Th\t these were equally 
recognised and enforced between Mahomedans is 
shown by Mr. B.^ilie in his introductioa to his 
Icxrnei work on the I^Iahomedan Law of Sale. 
If the ancient law oE the country has been 
moiifie! by any Ixtov rule, having the force of 
law, tbit vale must be founded either on posi¬ 
tive legislation or on established practice. ** 

Again, at p. 569 : 

“ That, in c ises to which Regn. 17 of 1B06 
does not applv, the in'Circst of a mortgagee 
under a dcci of conditio lal sale becomes abso¬ 
lute according to the terms of the contract, by 
the mure failure of the mortgagor to redeem 
within the stipulated period, has recently been 
dociici by a Full Bench of the High Court of 
Bengal in the case of Sjrifannissa v, Shsikh 
Inai/at Hossiiii (3). ” 

Again at p, 671 their Lordships ob¬ 
served : 

“ Wnat is known in the law of England, as 
‘ thcor^uily of redemption’ depends on the 
doctrine established by Courts of equity, that 
the time stipulated in the mortgage-deed is not 
the essence of the contract. Such a doctrine 
was unknown to the ancient law of India ; and 
if it could have been introduced by the deci¬ 
sions of the Courts of the East India Com¬ 
pany, their Lordships can find no such course 
of decision. In fact, the weight of authority 
seems to be the other wsy. It must not then 
be supposed that in allowing this appeal their 
Lordships design to disturb any rule of property 
established by judicial decisions so as to form 
part of the law of the Forum, whereof such 
may prevail, or to affect any title founded 
thereon. ” 

Mujh to the same effect their Lord- 
ships ruled in the case of Thumbusawmv 
Moodelly v. Hossain Bowthen (4). Their 
Lordships observed (p. 16) that 
“ the essential characteristic of a mortgage by 
conditional sale was that, on the breach of the 

(2) [l876n.T"M. I. A. 530=1.5 W. R. 35=2 
Suth. 410=2 Sar. 623 (P. 0.). 

(.3) [1863] 5 W. R. 88=B. L. R. Sup. Vol. 415. 
(41 [1876] 1 Mad. 1=2 I. A. 241=3 Sar. 531 
(P.C.). 
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couvlition, llio cont-xi't o<coiiio1 iis.'lf, xu \ tlio 
tr;viis lotioii \v vs clo^o 1 ;Vii 1 1> ‘o > me oivo o( vh^o* 
Into 3 vlo wit Uo 1 1 in V i iii'Lhoi' net of lie p utics 
or .1 ’ooiiiit iliilily liotwe.m tUo ii. ’’ 

This state of tliin.^s croiteil iniscluaf 
anh rasiiltol, in nuny cisos, i^iave in¬ 
justice. The result was that in certain 


parts of the country the legislature had 
to intervene : 

til Beuf-vl, whcrj tha possible nii?c’.iit f t'.i vt 
niiglit result fro n Ijaving m-.rl 4 ;igjs ;>v coali¬ 
tion il s.ilc to t live eld :t a: •ording to tUeir tenor 
evrly beoune apparent, tlio legislvtiire prooee- 
dei 0 1 soun I principles to apply a reme Iv. I3v 
Kcgn. 1 of 17'J8 it give the mortgagor means of 
avoiding any dispute as to tender and of keeping 
alive his right of redemption by a piynienL into 
’Court. By Ro'n. 17 of ISOo it miile provi.sioa 
for rede nplioii and j.idieial foreclosure bv the 
procedure still in iiie. " 

Tho (locuuiints in dispute which have 
given rise to the present suit having 
been executed in 1861, the provisions of 
the Transfer of Property Act (.Vet -1 of 
1882) are not applicible. .Vs was oo- 
served by the Privy Council in the leid- 
ing cise, the T. P. Act, S. 5S, dejincs 
a mortgage by conditionil sale stating 
the already existing law and practice 
regarding it. The present cise his to bo 
decide! independently of the provisions 
contained in that section. The two re¬ 
gulations of 1798 and 1806. already 
referred to, had been extended to tho 
Province of .\gra. 

It is important and interesting to note 
that the iilaintitTs’ predecessors-in-title 
had made a mortgage by conditional sale 
in favour of the defend mb’s predecessors 
under an instrument dated 26bh Novem¬ 
ber 1858. The mortgagees instituted 
foreclosure proceedings under Regulation 
17 of 1806. Tlie mortgagors had a year's 
time to redeem. The year of grace was 
to expire on 3rd September 1864. Before 
this time had expired, the two documents 
dated 22nd August 1864 were executed. 
There can be no doubt that one of these 
documents is, according to its tenor, an 

out and out sale-deed. It provides as 
follows 1 


Formerly, we the executants had execut 
a mortgage by conditional sale on 26th Novei 

of patti Mathura Rai pu 

16 annas 

^.“■ozpur, pargana Kopachit. the anci 
xral zimindari property owned and poaseaaed 

favour of Khushi Rai 
heoraj Rain, Dipa Ram, ancestor of Khar 

Chhatar Ram. ancestor of lahri Rai 
D the biaia of it, an order for foreclosure h 
en piaaed in the Miscellaneous Departme 

by com 
mortgagf 

r making an account of the considei 


lion money c.iUn-o I in the .s li-i do MiiiHmt t nolc 
upon o\iT-clvoi the liU>il:tv (uf {'aMn-mt, of 
It.'!. 2,7‘)S- -i!, out of whi -h R-?. mo ,t„o 

to Knnslii Ri.n and S.i'mr.i) Rmi, h.dr ol 
Bliigir.iihi i-fini, ml R;.. »U iinii-.i^ 
Kim iinl Ciili iLu- R,i II, an -'Slur (d 1 Run 
as [>er given l.■.•low, .uni in ](_ 

il ivi* c Cl''nl.-1 .in .iliMil itn silo-iie-l in ica.ioci, 
of the c.ilire aneestr il |).i’^ertv |) ircli i^e f" bv 
u-5 iiii.l o.vnr 1 and i bv ns, lugetbor 

with higli a.i I low linds. w.iicr and forest pro- 
d ive, fruit and timber trees, :uii/an's w.-.s, fisti, 
groves, pomis. s.iir items ami all tao ap.inrteii- 
aiK-os, to Kh-ishi Ham. Bii igiratdii Riln. bro¬ 
ther and iicir of Sheoraj Run. de.-ei.sed, J\|i ii-.u’ 
Singh, son of Dnniy i R mi dvjo ised, Isliri It un" 
brother an.l heir of Chli.it ir R un (Uveised,' 
residents of Kiro/nir, pirg.ini Kodachii ami 
h.ivo jvit the vendees in pesscsdnii of the pro¬ 
perty sold like oveiseivos. The vendees, the 
Slid crediiors are now at libcrtv to get their 
n lines enterel in the lovoiiiie \)a;>i‘rs on tlie 
hiss of this do •nmciU in pi ice <d those of us 
and piv the Ciovernmcnt rovijuin' ami enjoy the 
profits thereof. I’liev sho-iM eitli.’r kee • tho 
sir 1 inds cult i vaii-rl l>v u-i in their pos-n'-siyn or 
miv let it out to whomsoever tlievliljo. Wo 
.an! our Imir.s neitlier hiv-'nur sh lil h ive uiv 
objc.'Lioii tj this, ami if we do so, if will be in¬ 
valid. We hive Iheifl n- e ce-'n ti'd lhiscl,,en- 
inent bv w ly of an ali-soI ite silv-deed, in order 
th it it 111 ly be of use when iieided. " 

This is an ahsoluto trinsfcr of tho 
plonii-y riglits lioloiiging to Ihooxocu- 
tints without any io?:eivafion '.vhatso- 
ever. These recitals aro lollowod by a 
detail of mortgigo tuonoy duo liy the 
vendors to the vendees whicii need not 
be roproduced. The agreement to ro- 
convey was not execute.1 by all tlie ven¬ 
dees. It was presented for registration 
by Khusiii Rim in wlio.so favour JRiagi- 
rathi Ram, Kharag Ram and l.sliri Ram 
had e.xecuted a power of attorney. The 
document is not entirely free from ambi¬ 
guity. It provides as follows ; 

“ (1) If the executants of this sile deed, out 
of the inconio of tlie collections imulo bv t'hoin 
in the village, .after deducting the Government 
revenue, roid ccs.s, subscription, tax, other vil¬ 
lage expenses such a? pitwins’ rate, village 
expenses, piy of karindi.s and tlie interest on 
the amount of considerition of the saie deed. 
pay any amount to us, the vendee.s, the .said 
amount shall be credited towards the principal, 
(2) If they payoff the entire amount due by 
them on account of the principal within twelve 
years from the date of the execution of this 
document, i. e. up to 1281 F, the s.iid sale-deed 
shall be returned and the property sold shall be 
redeemed. (3) If any of the executants of the 
sale-deed pays off, within the fixe 1 time, the en¬ 
tire amount of consider.ition of his share, bo 
will be entitled to get his sliarc redeemed. (4) 
The 5 bighaa of land and the two plots of land 
on which stands the house of us, Khushi Ram 
and Bhagirathi Ram, which h.ave been sold by 
these very vendors, this day under another sale- 

deed, . can,in no 

way be redeemed {kisi tarah faq ul rahan nahin 
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ho sahta) and shall be the property of ns, 
Khnshi Jtain and Bhagirathi Itani for good, 
(r)) If the vendors fail to pay the amount of 
the aforcsiid sale deed avithin 1'2 years, the 
absolute sile deed shall, as heretofore, be up¬ 
held and inair.laincd. It shall not be returned, 
nor can the i)iopcity be rodeeinocl.” 

If \vc refer to some of the surrounfling 
circumstances, eitlier attending or follow¬ 
ing tlie transaction in dispute the facts 
which stand out in clear relief are: (l) 
effect svas given to the sale deed as such. 

(2) Mutation followed. The names of 
the vendees were substituted in the pro¬ 
prietary column in place of the vendors. 

(3) In the partition proceedings in the 

revenue Court, tlie plaintiff’s or their pi'e- 
decessors-in-titlo neither repudiated the 
title of the defendants as absolute owners 
nor set up their own title. (4) Settle¬ 
ments followed settlements. Plaintiffs 
or their predecessors-in-title did not in¬ 
tervene for the correction of the records. 
Before the institution of the present suit, 
they do not appear to have put forward 
the contention that the names of the 
vendees had been wrongly entered in the 
proprietary columns of the revenue 
khewats and that the entries should bo 
correct. (5) In 1868, Kharag Ram and 
Ishri Ram, two of the vendees, repudi¬ 
ated the agreement dated 22nd August 
1864 and claimed to have become the 
absolute owners of the mortgaged pro¬ 
perty by force of the foreclosure decree 
on foot of the mortgage, dated 26th 
November 1858. Their claim was decreed. 
(6) The successors in interest of the 
vendees have been dealing with the pro¬ 
perty as absolute owners, and indeed one 
of them, Brindaban Ram, executed a per¬ 
petual lease of a portion of the property 
in dispute on 31st May 1921. (7) In 

certain partition proceedings of the year 
1885. some of the successors in interest 
of the vendors do not appear to have 
claimed lo be the owners of the zamin- 
dari property but appear to have put for¬ 
ward a claim to the timber and fruits of 
a certain grove. The respondents strong¬ 
ly relied upon the aforesaid circums¬ 
tances as indicating that the transaction 
entered into between the parties was one 
of absolute sale and not of mortgage. 

The plaintiffs, on the other hand, rely 
upon the fact that the ancestors of some 
of them had instituted a suit for redemp¬ 
tion in the Court of the Munsif for pos¬ 
session of the property on the allegation 
that the mortgage debt had been satisffed 
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out of the usufruct. This was suit No. 126 
of 1880. The Court held that the tran¬ 
saction amounted to a mortgage, but it 
dismissed the suit on the ground that the 
mortgage debt had not been discharged. 
This judgment is only a piece of evidence 
and is not conclusive. 

The point, which calls for determina¬ 
tion in this case, has come up before the 
Judicial Committee and the Courts in a 
variety of cases. We shall mention some 
of the typical cases. 

In Situl Pershad v. Lnchmi Per- 
shad (5), one Chuk Narain Singh executed 
a patta on 15th January 1864 in favour 
of his brother Ram Charan in which he 
purported to grant in mukarrari on per¬ 
petual tenure h's two annas share in 52 
villages at an annual rental of Rs. 497. 
On the same date the lessee executed an 
ikrarnama in favour of the lessor and it 
was stipulated between the contracting 
parties that when Babu Chuk Narain 
Sing}) or his heirs paid off the nazrana 
money of Rs. 30,000 without interest 
from their own pockets, without taking 
money from any other person to Babu 
Ram Charan Singh or his heirs, then 
Babu Ram Charan Singh or his heirs 
would return the patta (perpetual lease) 
and Babu Chuk Narain should have no 
claim in respect of the mesne profits for 
the period of the mukarraridar’s posses¬ 
sion. Their Lordshii)S held that, looking, 
at the surrounding circumstances, among 
other things, at the value of the pro¬ 
perty, which apjiears to have been fairly 
ascertained, and at the relations of the 
parties, the transaction was, in fact, what 
it purported to be, and that there was no 
sufticiont ground for holding it to be 
what it did not purport to be, namely 
a mortgage. 

In Bhagivan Sakai v. Bhagioan Din (6) 
two documents were executed on 20t'h 
February 1836, a date long before the 
passing of the Transfer of Property Act. 
Under the first document, Alam Singh 
and others declared that they had abso¬ 
lutely sold the entire property to Ganga 
Din for Rs. 4,000. The second document 
was executed by Ganga Din, the vendee, 
who stipulated that 

“as a matter of favour, mercy, kindness and 
indulgence that if the vendor would within a 
period of ten years from the date of the deed 

(5) [1884] 10 Cal. 30=10 I.A. 129=4 Sar. ^0 
(P.C.). 

(6) [1890] 12 All. 387=17 I.A. 98=5 Sar. 651 
(P.G.). 
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p.\y in r% luino sum ami without interest tho 
whole amount s,ioci(iel al)ove» T shall acceut 
the s line ami oancel this valid sale ♦ . , . lu 
case tho whole of tho principil is not piid ac- 
cocvling to the teims of this dooumont tho 
vendor shall not bo able to einccl tlic sale hv 
payment of the principal/* 

Their Loi-vlsliips foiiiilel their decision 
upon the rule laid down by Bord Cliin- 
cellor Cranworth in tho cise of Atl,'’r‘itn 
V. White (7), and oa me to tiie conclusion 
that the case was nob illnstr ition of a 
relation Ijetwean the mortgigor and the 
mortgagee but was one of an aiisolute 
sale with a right bo rcpurohise within a 
period of ten years. The passage in tho 
julgment of the Bord Chancellor would 
bear ()uotation; 

" I'lioso floe Is ta’iou togelhof d > not o;i t'i<' 
face of thoui cons:it ite a moiUgipo an I tho onlv 
fpiostion is wUet.iec, ass'i'nin tiis Ir ins v-ticjii 
to be a legal one, it ii as boon s io*vn to bo in 
trntli such as in tho view of a Court of c-piity 
ought to bo troitel as a mortgage transaction. 
The rule of law on this subject is one dictate 1 
by co.umoa’seusc, that prima facio an absolute 
coiivovanca contiining nothing to siio.v tliat 
the relation of debtor and ere liter is to exist 
between the parties docs nob cease to be an abso¬ 
lute coavoyauce tinl l)ocomo a mortgage merely 
because the vendor's stipulation that he shill 

have a right to repair'hase.In every 

such case, the question is: What upon a (air 
construction is the meaning of tho insir i:nont’ 

. . . . I think th at the Court after the I apse of 
8D years ought to require cogc it evi*lcnce to in¬ 
duce it to lioM th at an iintniinonl is HOC whit 
it purports to be -and I sec but little evi-loiioe to 
that effect here.” 

Tho principal English cases bearing upon 
the point are on similar lines. Tliose have 
been collected in Ho'Jtefoumuld v. lions- 
lead (8),and need not bo noticed in detail. 

In Bal Rishan D is v. hegge (9), Bogge 
purported to sell his estate to his former 
creditors, namely Bilkishan D.as and an¬ 
other, for Rs. 1.50,000. Part of tlie sale 
consideration was paid by wiping off a 
previous mortgage debt in favour of the 
vendees, dated 8th April 1872. The 
balance was retained by the vendees for 
financing expenses of conducting certain 
factories. The vendees executed a second 
document in favour of the vendor, where¬ 
by they agreed to resell the property to 
Him, if he paid a sum of Rs. 1,65,000 on 
Ist March 1876. It was further stipu¬ 
lated that if the estimate of the expenses 
on the indigo factories should be altered 


(7) [185SJ 2 Do, G. AJ. 97=8 W.R. 242=4 
Jur. fu.B.) 125. 

(8) [1897] I Ch. 198=63 L.J.Oh. 71=43 W.R. 
27-2=7.5 L.T. 502. 

(9) [1900]-22 All. 1-19=27 I. A. 58=7 Sar. 601 

U».0.). 


from year to year by tho concnrronco of 
tho i)irtios. tho vendor should be liable to 
piy. along with the sum sj»ocilioil above, 
wli I'^ever sum luiy Ito foiin I duo at this 
time Tho High Court hold that tho 
tr.insrotioi amountol to amoitgagoby 
conditional sib. The judgment is ropor- 
tod in Bil Kislnn Dts v. Beggc (10). Tho 
Privy Council affirmel the decision except 
in ono particular. It w.is hold l)y tlio 
Privv Council thattliociso liad to bo 
(locilol on a considorit ion of t ho docu¬ 
ments Mie nselvos wilii onl\' such extrin¬ 
sic ovilonceof circumstinsos as might bo 


ropiirol to sliow the volition of tho 


written langnigo to exist ing f icis—oral 
oviilonc.i for tho purpose of ascertaining 
the into:itio-i of Llie parties to thodools 
being inadinissililo uiubn- S. 02, J]vldonco 
Act, atil that there were containeil in 
tho desls indications that tho pirties 
intended to effect a mortgage hy condi- 
tionilsalo. 'fhe ratio for tlio decision 
has been explained in Jhxnda Singh v. 
Wahidii hiin (ll): 

“ riiQ real K>'oiin 1 of tlni ap^ioars to 

U vvo tills tliat l!ie r'-al HlTo:“t of tlio 'ioiids 
w IS to coiisoli 1 ate lhe>l!lil rlue on lUh fu-tory 
a':.:ount wil'i tbo [iiiii-ipil sun m'-iilioiie I in 
t!iu llrst fl-3i>l aii 1 t'iu« to tiivc I'lc Imik-ji's a 
sinirity oillie liluk fir lu<‘ 'l’-’>! rlu-'O’i tho 
fa;toi-> acc .mil's. I’hw, l.url Dav.''. ilolivcr- 
inq tbe .iuBii'.-ol oft'i! 15 ..i nl s ai l, tlio 

Ir ins I'.-i nm I'li ir I'-lof of i moi-'u .so f li¬ 
as tnc fv-'tory I'-'-oinls :ir; coiiiTi-no'i. .\ih 1 if 

it is to sjiii’i cx^oul i mori^a,^«;. it 111 i;. wull lio 
hoM to bn so entirely.’’ 

Jhonli Singh v. Wnhiditddinill) was 
an appeal to tlie Privy Council from a 
Full Bench decision of this Court re- 
portol in T. B. H. d3 All. hW). \ docu¬ 
ment purporting to be an out and out 
sale deed was executed on a certain date, 
and seven days later, a second document 
was executed by the vendee, whereby he 
covenanted to reconvey the property if 
the vendors paid back the purchase 
money after the lapse of nine or ten 
years from the date of that salo deed. 
The two deeds were separately stamped 
and were registered on different dates. 


a first appeal being preferred to the 
;h Court, there was a difference of 
nion between Stanley, C. -T.. and 
Eierji, J , tho former holding that the 
nsaction was one of sale with an 
eement to repurchase and did nob 
ount to a mortgage by conditional 
9 . On an appeal being pref erred under 

.0) [1897] 19 All. 4:3*-(ia'J7) .A. VV. N. 10.> 
Ll) A. I. R. 191G P, G. 49 = 801. G. 33 — 13 
I. A. 284=33 All. 570 (P.C.). 
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a soction of the Le'-tars Patent, tlie case 
eventually cime up before a Bench of 
throe Ju(.i; 40 s. The leirned Judges up¬ 
held the <leeision of Staiiley, C. J., and 
Cline to the conclusion that the transac¬ 
tion did not amount to a mortgage. We 
are not ])rei)ared to endorse the fol¬ 
lowing proposition enunciated by Ri¬ 
chards, J.: 

“There can, in iny opinion, bo no doubt that 
if the two <^ee<ls were of even date an almost 
irrcsrstihle [)rcsiimption would a^i^5e in fwour 
of the tr.insxctiou being a mortgJige.’* 

The intention is to ho inferred from 
the terms of the document and from the 
.surrounding circ'.inistanco<. The inter¬ 
vening period hetwoon the execution of 
'the two documents may in some cases 
have a relevancv hut tltere can be no 
|irresistihle prosumplion in favour of a 
■mortgage from the more fact that the 
two <locnments were executed on one 
and the same date. Indeed Lord Atkin- 
ison observes: 

“1{ no such .agreement w.as made before the 
deed of sale was executed and the latter deed 
was an after-thought, only suggesting itself 
after the silc deed bad l>eeii executed and deli¬ 
vered, it would not suffice. The execution of 
the deed of sale and of the contract of repur¬ 
chase would then form two separate and in¬ 
dependent transictions, not two connected and 
interdependent parts of one and the same 
transaction." 

Their Lordships came to the conclu¬ 
sion that the transaction was an out and 
out sale and not a mortgage by condi¬ 
tional sale. In Narasiyujerji Gtjanaijeiji 
V. Parthasararlhi (12) two instru¬ 
ments were e.xecutcd by the Raja of 
Kalahasti on ith .August 1908. Under 
one of these documents, the Raja agreed 
to convoy by a private sale certain 
villages belonging to him for rupees six 
lacs to the appellant and the villages 
were conveyed to him subject to certain 
conditions. The siocond document was 
an agreement for a reconveyance of the 

villages to the Raja and provided that 
“the vendor agrees to sell and the purchaser to 
purchase the villages mentioned in the con¬ 
veyance for rupees six hes the said sum to be 
paid by the purch iscr to the vendor on 31st 
August or .^Isl August 1911 aud not 

earlier." 

An import.int fact noticed in the case 
was tiiat t!i 0 price named which was an 
amount immediately required to prevent 
a Court sale had been settled without 
bargaining; it was absurdly low, less 
even than what the property would ha ve 

(12) A, I. R. 1921 P. O. 226 = 82 I. C. 993 = 
51 1. A. 305=17 Mad. 729 (P.C.). 


realized upon a public sale. Their Lord- 
ships, without reference to the oral evi¬ 
dence other than such as was held ad¬ 
missible in Bnl Kishnn Das's case 
considered the nature of the transaction 
having regard to the documents in con¬ 
troversy and the surrounding circum¬ 
stances. They came to the conclusion 
that the transaction was a mortgage by 
conditional sale. 

In Ghiilam Nahi Khan v. Niazannissa 
(13), an instrument purporting to be an 
out and out sale in favour of the respon¬ 
dent was executed on 12th August 1894. 
On the same day, a second document was 
executed between the parties wliich pro¬ 
vided that if the puixhase money were 
paid within five years, the transferee 
would reconvey the property to the ven¬ 
dor. Reliance was placed upon S. 58,. 
T. P. Act. Their Lordships held that the 
sale deed represented and was intended 
to bo an out and out sale. Following 
Bhoffwan Sakai v. Bhagwan Din (6) they 
held that a stipulation for repurchase 
would not of itself convert a case of sale 
into one of mortgage and that to make 
a mortgage there must be a debt as held 
in Vasdeo v. Bhau (14). 

In Balhhaddhr liai v. Brijraj Rai (15 
there was a single document which pur¬ 
ported to be a sale but it contained a 
clause to the effect that if within six 
years from the date of the transaction, 
the amount secured was paid back the 
sale would become void. It was held by 
Richards, C. J. and Banerji, J., that the 
documonb exactly fulfilled the require¬ 
ments of the definition of a mortgage by 
conditiojial sale given in S. 59, Cl. (o), 
T. P. Act. The document in question 
was dated 23rd March 1871. Reference 
was made to the observation of the Privy 
Council in Bal Kishan's case : 

" It may be.assuine.d that the fiaiuers of ib 
(the Tran.sfer of Proyerty Act) in this section 
intend to state the existing l.aw and pr.actice of 
India.” 

In Mahomed Uamiduddin v. Faqir 
Chand (16) two documents were executed 
on 21st July 1883, one of which was a 
sale deed in favour of Lala Fuqir Chand 
and Lala Baldeo Sahai for Rs. 6,126 and 
the ether was an agreement in favour 
of the veudors. The vendees stipulated 
vendors could, on payment o£ 

{I3j [1011] 33 All. 337=9 I. C. 110 
in) [1897] 21 Bom. 528. 

(16) [1911] 10 1 0. 630. 

IIGJ [10-20] 42 All. 437=58 I.C. 717. 
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Rs. 6,1‘25 witliin fivo yoArs from tlio date 
of tho oxacution of tho agroomeiit gob 
back tho proporby. A saib for rodomp- 
tion was insbibuted by tho hoir of oi^o of 
tho vendors on 12th Soptomher 19IG. It 
was held that having regard to tho terms 
of the instrmnonts, tho transaction 
amounted to a mortgage by conditional 
sale. It was furtlior hold that the terms, 
that the parties were at the time of tlie 
deinand for reconveyanco to go through 
tho accounts of tlio rexlization of rents 
by the vendees, and tho vendors wore to 
get ten annas per cent per month interest 
on the consideration money, and a price 
for reconveyance was to bo determined 
after casting of accounts, showed clearly 
that the relation of creditor and debtor 
existed between tho parties : an.l tint 
tho two documonts taken together showed 
that tho transaction wliich the parties 
entered into was a baibul-wafa or a 
mortgage by conditional sale. 

In Moiiin'lra Man Simjh v. Maliarnj 
Singh (17) plaintiff had executed an out 
and out silo deed on 30th January 1918 
in favour of a third party whereby ho 
transferred all his interests in mahal 
Girwar Singh of village Salohdi. The 
document contained a provision that if 
the vendor within six years in tho montli 
of Jobh paid the amount of sale considera¬ 
tion, namely Rs. 3,000, and also the 
arrears of rent which might then bo duo 
against the tenants, the vendee should 
reconvoy the vended property to him Init 
otherwise the property should not be 
roconveyeJ. In the body of tho docu¬ 
ment the consideration for the deed of 
transfer was doscribo.l as mortgage money. 
A number of facts wore taken into con¬ 
sideration to justify the conclusion that 
the transaction amounted to a mortgage 
by conditional sale. Bub reliance was 
chiefly placed upon the definition of such 
mortgage as given in tho Transfer of Pro¬ 
perty Act. This appears to have been a 
very special case and does not lay down 
any general rule of law. 

In Jagannath v. Gaiiri Shanker {IH) 
there was a single instrument executed 
on 15th April 1879, in f.avour of Gauri 
Shankor for Rs. 504-4-0. Tho document 
purported to be a sale deed which con- 
tamed an agreement that if and when 

handed over half the price 

(17) A. I. R. 1923 All. 48=70 I. G. 132^5 
All* 72, 

(18) A. I. R. 1926 All. 670 = 96 I. C. 780. 
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namely, a sum of Rs. 252-2-0, to Baiiri 
Shinkar lie would return tint portion of 
tho property to tho oxocutani. It was 
hold tint tho transaction amountol to a 
mortg.igo by conditional sale. \V 0 are 
not prepared to emlorso the following 
I'voiiosition in its unrostr:ctud form : 

In all c iscs whore there is a. sale and there 
is an agreement to retransfer the proportv, the 
two tr.vnsxiUion.s must !ic treated as p.nt and 
pared of one and the s inie Ir.ins iction 

We are of opinion that whetlier or not 
the two transactions aro integral parts 
of tho samo tran-action connected and 
interdependont or whether tliey aro dis-; 
connoctod and dissociated is in eacli case 
a question of tact wliich lias to bo ascer-- 
tainod from the ovidonco I'rodiicod in the 
case. No (luostion of legal ]irosutni>l ion, 
is involved in Iheca'Oas is alnindaiillyj 
clear from the pronouncomont of the 
Privy Council in Jlian Ja SingJis case 
which wo liave alroadv alvertod to 
(7. Tj. Jl. 3S .-VUihahi,! ~u0 at p. 575). 

\n LalLi PvmhcJ v. Jagth.^'i Xariiiii 
(19) Muoo documents were executed in 
the 21th July 1920. One of these docu¬ 
ments, upon its face value, was an out 
and out sale deed. The second was an 
agreement to re^onvey provided that tho 
purcliaso money was repaid on tho ex¬ 
piration of tlu'oo years %vitli interest or 
without interest in the event of the Iniyer 
having received interest in full in tlio 
shape of rent. The third deed was a 
lease by the buyer to the seller of tlio 
property, dealt witli in the lirst two 
deeds. There was no evidence to sliow 
what w.is tlie intrinsic value of the pro- 
jierty at tho date of t!ie execution of tho 
documents. It was held tliat tliu three 
documents formed part of one and the 
same transaction an 1 amount.jd to a 
mortgage by conditional sale. Kanhaiya 
Bal, J.. was particularly impressed by 
the fact that there was a stipulation 
about charging interest on tho purchase 
money : 

“ Tliore could liardly have been any (jiicstioii 
about charging interest on the piircii isc money, 
if the Icinsiclioii h.id been .au out and out sale, 
much loss lor iiilowiiig tho votulors to remain 
in possession of the house, subject to tlio pay¬ 
ment of that interest hilf-yoirly in tho shape 
of rent or for rerpiiring thorn to execute aJI 
repairs and be responsibio for its value, if it fell 
into ruins, or by reason of any unforeseen acci¬ 
dent or any other cause.’' 

Ashworth, J.. reliol upon tho language 
of S. 58 (c). T. P. .\Qt :_ 

(IQMTi. R. 192'7”Ajl, 107=9^ I. C. 961=48 
All. 787. 
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'* III Infill, uiile?^ we cm fial Ihib the nro' 
inise to resell wis in <*onsi lor ition of Ihesilc, 
th it pronii.^o will be doeniol to he withont con* 
siflorition iiul unncforceiblo. There is a stvou^; 
pvesMrn'ilion thit. pirlies io i rloeumciit intend 
their covisi i uts to he onioreo.ihlc . . . Accord¬ 
ingly I liolt tiitt since the pissing of the Trans¬ 
fix' of Property Act. the tost to bo applied in 
S'lch c ISOS is merely whether the pirtics, from 
the lingu igo of the deed, are to be (leeincd to 
]i\Ye inlenlel l!iit the cos*envnt to resell should 
form a pxrt along vs’ith the patch iso money of 
tlie consi lor ition for the e cccntioa of the osten* 
sihio sile. Tiicl niyinge of the deed svill l>e 
irrcleviiU for any other purpose/* 

. With gvext respect, we find it 
jdiniculfc to follow this reisoning. An 
lagree-nent to reeonvoy tho property 
jOrnnot bo ignored as nud’«ni pxctii'n and 
las such void of any legal ed'ect. The 
'reciprocity between tlie parties is evi¬ 
dence of consideration. An agreement 
iof tixis description is nob without 
{consideration and is capable of being 
specifically enforce). 

In Bifih'imhhar Nath v. Muhammad 
Uf)elall'ih Khan (20), there was a single 
document which, on the face of it, was a 
sale deed bub contained a provision that 
if the purchase money and any arrears of 
rent, which happened to remain due at 
tlio time of repayment were repaid to the 
vendee on the last date of Jeth, 16 years 
after the purc'iase, the vendors would be 
entitle I to get back the property. No 
right of repurcliase was reserved to the 
vendors e.Kcept upon the fulfilment of the 
condition that t!ia payment was to bo 
made on a particular date. It was held 
that the transaction was a sale with a 
condition of repurchase and not a mort¬ 
gage by conditional sale. 

It was nob suggested in this case that 
the price paid under the deed was in any 
way inadequate to the value of the pro¬ 
perty at the time when the sale was exe¬ 
cuted. The case is not dissimilar to that 
oi Jagannath V. Gauri Shanker (18) and 
Mohindri Man Singh v. Maharaj Singh 
(17). It was contended that the terms of 
the instrument satisfied the requirements 
of S. 5S (c), T. P Act. This contention 
was overruled with the following obser¬ 
vations : 

“A reference to S. 5S (c) is saSicient to show 
t’jiit this is a )nisreacliiig of (he iiw. A mort¬ 
gage l)V conditional sale is there defined as a 
mo’-'lgige in which tho mortgagor ostensibly 
sells the pronerty on condition that on de¬ 
fault of payment of the mortgage money on a 
certain date, the sale shall become absolute, or 

T^O) A. I. R. 1923 All. 536=77 I. 0.572=45 
All. 581. 
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on condition that on such-payment, (i. e , pay¬ 
ment of lbs mortgage money) being made, the 
sale sli.all become void, or on condition that on 
such pvyjueut (again referring back to the pay- 
luont of the mortg.'.go money) being made, 
the buyer shall transfer the property to the 
sailer.” 

“The repetition of the terms “payment of the 
mortgage money” or “such payment” in each 
clause of the definition makes it clear that 
before a document can bo a mortgage by condi¬ 
tional sale it must first be a mortgage, i. o., the 
proyertv must be transferrei as security for a 
debt The definitions of a mortgage In Cl. (a) of 
the section and tho subsequent clauses are 
merely particular cases of this definition. The 
neglect of this obvious fact has, in some cases, 
led to .serious confusion.’’ 

Rdferenca is then made to a Pull Bench 
decision of tho Madras High Court in 
Muthurelu Mnd'iliar V, Vythilinga Muda- 
liar (21). 

We are not quite sure that a correct 
interpretation has not been pub upon 
S. 58 (c). The argument set out above is 
on one of substance ; but this aspect of 
the case has nab been considered in Lalta 
Pershad v. Jagdish Narain (19), Jagan- 
nath V. Gauri Shankar (18), Mohindra 
Man Singh v. Maharaj (17) and 

Bamoharan Lai v. DJiaram Singh (22). 
In order to bring a case within the defini¬ 
tion, there ought to be a stipulation that 
on default of the payment of the inorb- 
gage money on a certain date the sale 
shall become absolute. If the condition 
be tlioro, it necessarily follows that pri¬ 
marily the consideration for the docu¬ 
ment is “mortgage money,” an expression 
which connotes the existence of a debt as 
also of a security. 

Bam Charan Lai v. Dharam Shigk 
(22) was decided by Lindsay and Sulai- 
man, -TJ., on the same lines as the cases 
of Mahindra Man Singh v. Maharaj 
Singh (17) and Jagannath v. Gauri 
Shanker (18). The decision in Kirpal 
Singh v. Sheoambar Singh (23) and 
Mathura Knrmi v. Jagdeo Singh (2-4) are 
also on the same lines and founded upon 
much the same reasoning. 

In Modhu Sudan Das v. Bhidoy Moni 
Baistahi (25) the plaintiff had executed 
a sale deed in favonr of the defendant of 
a certain plot of land on 27th January 
1886, and on the same date the defen¬ 
dant had executed an agreement promis- 
(21) 1919] 42 Mad. 407=50 I. C7205^ 

(•22) A. I. R. 1924 All. 444=79 I. C. 628=46 
All. 173. 

(23) A. I. R. 1930 All. 283 = 128 I. 0. 366. 

(•24) A. I. R. 1927.All. 321=104 I. 0. 504=49 
All. 405. 

(25) [1902] 6 C. W. N. 192. 
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ing to reconvey tbo land to tho plaintilY 
if tho amount of tho Rurchaso tnonoy, 
togothor with intorest at 12 per ctmt i)er 
annum. \Yas paid within tho period of 
throe years. It was liold that tho Iran- 
saction was one of sale ami not of mort- 
gago and that tho stipulation as to the 
payment of intorest did not conelusively 
indicate tliat tho transaction was not an 
absolute sale, but amounted to a mort¬ 
gage. Certain criteria enumerated by the 
trial Court wore approved : 

(l) That t!ie price paid was a fair and 
proper price for tho land. (2) That tho 
defendant was lot into immediate posses¬ 
sion. (:l) That the defendant rocoivod the 
entire t)rolUs for her own heneit (l) That 
the cost of preparing tho djod was borne 
by the defendant, (o) Tli.it there was no 
provision in tho dec I giving the defendant 
liower to recover tho sum named as the 
prico for the repurctiase and (G) That 
the period stipulated for a repayment 
was a short one vi/, throe yoivs. 

In Kinurnn Mnndol v. Nilijf' (’hatid 
Sfrr/rt?'(26) two documents were executed 
by the parties on the same day, under 
the first of which the property was 
declared to havo been sold for Its. •'75 
which was alleged to l)e the proper value 
of the property. The purchasers wore to 
be entitled to all the rights ol the vendors 
and to possess and enjoy llie property 
with their heirs, sons and grandsons, etc. 
The second deed provide! that if the sum 
of Rs. 375, together with costs, was paid 
to the vendee witiiin 7 years, the vendee 
should return the holding to tlie vendor. 
It was held by Maclean, C. J. and Tlolm- 
wood, J. that the two documents together 
did not constitute a mortgage. It was 
held inter alia that “a certain date of pay¬ 
ment” was an essential element of a 
mortgage by conditional sale within tlie 
moaning of sub-S. (c), S. 58, T. P. Act. 
We doubt tho correctness of this propo¬ 
sition in the form in which it has been 
enunciated. 

In Abdul Gaffur v. Sheikh Jamal (27) 
the question in controversy was the inter¬ 
pretation of a kobala dated 30th June 
1876 the terms of which are set out at 
p. 1053. The 'plaintiffs contended that 
the document was a mortgage by condi¬ 
tional sale. The case was initially heard 
by Digamber Chatterji, J., who held that 
the transaction amounted to a mortgage 

(26) U907] 6 0, L. J. 208 = 11 C. W. N. 400. 

(27) [1913] 21 I. C. 90. 


Iw conditional slie and not an oiU and 
out sale. Stress was laid upon tho fact 
tliai 1 lie cousiiloral ion \vas nob ado piaLo 
and aNo upon tho fact Lhit 

of ilu* )»\' Mi!ioMU‘lni 

for ilotonnwh.M.lun* r.ljo ^looniienb 
is koliihi, or :i i),u l^i I* vv i t\i is tliiL a short 
torin :i kohiii an I a a 

see a ri tv 


This judgment was upheld in ap¬ 
peal under the fjottors Palent. In 
Mahoiiu-'l Muvaff.ir Ali v. A-<riif Ali 
(2S) there were three contemiiovaneous 
documents, mimoly a kohala. a kahuliyat 
and an ikrain.iitu. it was conlond’vl lliat 
tho cumul.itive eh’oct of these docniienls 
w to eveaiG a mortgige by conditional 
siio. This contention was accepted in 
view of tho tacts that the money advanced 
was oonsideial)!y lower than tho true 
value of tho iiro[.'orly and that the plaiti- 
tiiV hid remaineil itt po-.session of the 
property although under a lease. 

In dani'sh ^^ud •liar v. Gaiia ii'iilchmuani 
Mudaliar (2'.)), the property in dispute 
was conveyed for its full \’alue on llth 
•Inly 1002. Part of tho consid’irat ion 
wae apjdie 1 in disch.irge of a j)re-cxisting 
mortgage in favour of the \'eruiue. On 
the si'.ne tlate, rlic ventleo agreed to 
reconvoy I he projii'ety to tho vendor on 
I'ayment CM the con-i l r u io.i I'ccitei! in 
thi sale deed witliin eighi yeir>. It. was 
held that the tran>ic:ion dul nut amount 


to a mortgage l»y cond it ioii il sale because 
there were no inilicalions either in tho 
documents or in the surrounding circum¬ 
stances to show that tliere were to bo a 
relation of del)tor and creditor between 
the parties or that the property was to 

be hold as security for the deljt. 

“riivt there is no presuinijtion in fivour of aj 
mortgage by condilioiial sale is clcivly I liclj 
flown in the Full Bench case in Mnthavelii 
Mul'iliar v. Vylhilinga Mu-lalinr (21). It is 
not the form of the tlocuiiient hut the intention 
of the parties which is the fleciding fxetor, and 
it r.vther lies on the party who conlcncl.s lliat a 
document priini facie connoting an a!>solutc, 
sale is really a morigige to prove his conlen*' 
tion." 

Ill Bapu V. Bhavani (30) there was a 
single instrument, dated 30th Juno 1886, 
which recited that tho property wliicli 
was already held in mortgage by the so 
called vendees was sold in consideration 


of Rs. 2,500 and that tho vendees were 
entitled to enjoy tlie property lor ten 
years in any tnann^ ^hsy_l iked. D a 


(28) [19H] 2-5 I. C y:l 

(29) A. I. R. 1925 Mid. 

(30) [1898] 22 Bom. 2l5. 


37=81 I. C. 503. 
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the expiration of that term, the vendors 
paid Rs. 2,o00 tiiey were oititled to get 
back the property. The suit was insti¬ 
tute! in 1>^93 for redemption. It was 
held thi t the transic^ion amounted to a 
mortgage: 

“The irunsiftioii is in the borly of the instru¬ 
ment style! a s ile bit thit thouah a circiim. 
etance to b3 t ikon into considGrition is not con- 
clii-sive. The test is whether after its oxccution 
there continued to be a debt from the so-cilled 
vendors to the vendee or whether the pre-exist¬ 
ing debt became extinguished on the executiou 
of the iiistiiiment.” 

It is to be remarked that the vendees 
in tneir account books had entered the 
Rs. 2,500 as a debt due from the so-callol 
vendors. 

In Marnti v. Ihil-ijl (31) two documents 
wore Gxecubod on 27th April 1883. The 
first document purported to be a sale deed 
for li.s. 150. Under the second document 
t!io defendant agreed to relinquish his 
claim at tlio end of ten years on the debt 
being paid off. The exact terms of this 
instrument are set out in the judgment 
of Sir Lawrence Jenkins at p. 1061. The 
material portion of the agreement may 
be reproduced: 

“it is agreed between us in this mitter that in 
the event of your repaying the money without 
interest after the season and at the end of a year 
any time after five and within ten years, I 
should accept it and return the laud to you. I 
therefore execute this deed of agreement that if 
you three according to'tho said agreement repay 
me the loan without interest the said Rs. 4-50 
in one sum after five years from this year and 
within ton yoar.s from this date I sh il- sell von 
the said jan! according to tlie boundaries 
described above, .\fter ten years there will 
remain no connexion between us under this 
agreement.” 

It was held by Jenkins. C. J., that 
Rs. 108 out of the sale consideration re¬ 
presented interest and not rent: 

^‘But it is a self ovido-it pro loaitio \ that there 
could not have boon iiUctest from the first un¬ 
less there wis a debt therefore the fin ling that 
the Rs. lOS was iiistorest involves the conclu- 
siou that Uie Rs. 150 on which it wis interest 

was a debt”.The -fact that it was a 

debt excludes the idea that the transaction was 
at its inception an out .an! out sale so that there 
is no alternative but to treat it as a mortgage.” 

Ranade, J. held that where the appai’enfc 
purohiser treats the consideration money 
as a continuing debt or where the deed 
gives him a right to recover the money 
with interest or where the sum paid falls 
far short of the value of the property 
there are indications which determine 
the transaction to be a mortgage though 
it may be described as a sale. 

Isi) [1900] 2‘Bom. L. R. 1058. 


In Mii'Ih'ivr-io Eeihai'arao v. Sahehrao 
Ganpalran (32) there were two documents 
of oven date, namely 7th November 1922. 
The first document purported to be an out 
and out sale of the land in dispute for 
Rs. 300. Under second document the 
vendee agreed that if the defendant 
vendors repaid Rs 300 in five years he 
would resell the land to them. Three 
years later the defendants took posses¬ 
sion of the land as tenants of the plain¬ 
tiffs and continued to pay them Rs. 18 
annually as rent. In 1910 the plaintiffs 
who were the ostensible vendees brought 
a suit for ejectment. The defendants 
pleaded that the land was held by the 
plaintiffs as mortgagees and that the 
defendants were entitled to redeem. 
This contention was upheld. The Court 
took into consideration the fact that the 
name of the vendor (defendant l) con-' 
tinned to be recorded in the revenue 
papers presumably in the proprietary 
column and that there was evidence to 
show that Rs. 300 was a wholly inade¬ 
quate price for the land. 

In Kashir Chand Lakhv^aji v. Jakhia 
Padia Patil (33) three documents were 
contemporaneously executed. The first 
was a sale deed for Rs. 2500. The bulk 
of the sale consideration consisted of old 
bond debts. Under the second document 
the defendant vendees agreed to reconvey 
the lands to the plaintiffs, if they fulfilled 
certain conditions. These conditions are 
set out in detail at p. 81 of the report. 
The third document was a rent note. 
There are two terms in the agreement to 

rocenvey which arrest our attention: 

(l) Fho right which you have obtained from 
us in virtue of this writing of purchasing the 
above property is given by us to yourself alone. 
21 With respect to the above property if we are 
oblige! by any moans to spend any sum upon it 
or if yoa hereafter borrow money from us we 
shall receive all these amounts with interest 
first and then only wo shall pass to you a sale 
deed of the above property.” 

The Court came to the conclusion 
that the transaction amounted to a mort¬ 
gage by conditional sale. Although the 
mere agreement to reconvoy did not 
necessarily signify that the transac¬ 
tion was a mortgage, the factors 
which had to be taken into account 
were firstly, the notorious reluctance of 
Indian peasants to sell their lands and 
secondly, the terms of the document that 

o f Rs. 2 ,.500 and the re- 

(32) [1915] 39 Bom. 119=25 l.C. 751 ' 

(33) [1916] 40 Bom. 74=31 I. C. SSs! 
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payment of any fresh advances wore to 
bo on the one and the same footin,^ sliow- 
ing tlierehy that tlio roUtion of doblor 
and creditor wis continned and la^^tly 
that the assessment due to Govarninent 
on the land continuoil to lie paid hy the 
plaintiffs as well after as before this 
transaction of ostensible sale. 

In Gaupat liao Appnji v. B-ipii Tuka- 
ram (3-t) it was held by Macleod, C. .T., 
and Crump, .T., that on general principles 
it would bo extremely undesirable after 
the doeumenb had stood more than 50 
years to allow evidence to bo led to siiow 
that the dcciiment was not whit it ap¬ 
peared on the face of it. It was further 
held: 

“that where a clocuiupiit itself is a pcrfoclly 
plain,. sir lif'litforw ird documeut no oxtriiisie 
evidenjo isreipiired to show inwiiat innuior 
the language of the docuiiient is relvtcd to 
existing facts." 

The trend of autliorities indubitably 
leads to the following conclusions as set¬ 
tled propositions of law : 

(1) Whore there is a controversy as to 
whether the transaction is a sale or a 
mortgage by conditional sale, the matter 
has primarily to be determined upon a 
construction of the document or docu¬ 
ments concerned. 

(2) Oral evidence as to the intention 
of the parties to the deeds is not admis¬ 
sible except within the limits imposed by 
S. 92, Evidence Act. 

(8) Evidence aliunde or inl rinsio evi¬ 
dence of circumstances as might be re¬ 
quired to show the relation of the written 
language to the existing facts may he 
admissilde. 

(l) Where the document itself is free 
from ambiguity and is a perfectly jilain 
and straiglitforward document, the 
necessity of any extrinsic evi<ience to ex- 
plain the relation of the written Uuguago 
to existing facts does not and cannot 
arise. 

(5) Where a document is ostensibly a 
sale deed and has held its ground as such 
for a long course of years the onus of 
establishing that the transaction is not 
what it purports to he lies upon tlie party 
who disputes its nature and character. 

^ (6) An absolute sale-dead does not 

cease to be so mei'ely because the vendor 
stipulates that he shall have a right to 
repurchase. If a deed of sale and a con¬ 
tract of repurchase be two separate and 
Independe nt tr ansactions and not two 

(84) [1920] 14 BomV 710=58 L C. 574. 


connected and inlcrdopGridont j'arls f)f 
ono and f lie same I )-.ansact ion I boy <lo 
not amount to a inorigago by conditional 
silo atnl do tiot satisfy the conditions of 
B. 58 (c), T. P. Act. 

(7) U is povmissililo to appeal to some 
of tlio surrounding circumstances for 
determining tlie real nature of tlio tran¬ 
saction. If the ostensible vendee out of 
courtesy and kindness agrees to convey 
the iiroperty (his will be an imi'ortan* 
circumstance to indicate lliatllie tran¬ 
saction was a sale and not a mortgage. 
In order to constitute a mortgage, (liero 
must 1)0 a debt and tlicre must 1 o a secti- 
rity. A stijuilation to i^ay intevesr cm 
the amount of the nurcha'ie money may 
bean indication of the fact tliat the 
transaction is a mortgage. If tho entire 
transact inn shows an accountabilit y on 
tlio p:ii t of tlio ostensible vendee this 
would w.irraiU an inf(“renco in favour of 
a mortgage. It may also he an imj'ort- 
ant factor as to whether the sale consi<lo- 
ration represents the actual value of tlie 
property. These and other cognate tests 
may be reasonably applied for determin¬ 
ing the (jiiestion in issue between the 
parties. 

We have already noticed that the first 
document Ex. A is an out and out sale 
deed. The agreement Ex. 2 is an ex¬ 
tremely oiiscuro and ambiguous document. 
We are of opinion that the words 
“wapsi" and “inti la ] ‘ used in this inst ru- 
rnent are convertil)lo terms and wo are 
not inclined to attach much significance 
tothen.-'O of I he word “in(ii]afi “ inCls. 2 
and .3 of t,lie agreement. If the transaction 
was intenderl to be a mortgage wo do not 
understand w’ly the mortgagees arc to lie 
allowed to remiin in possession of five 
biglias of land and two other ])lots of 
laml on which were located tho houses 
of Khnsi Ram and Rhagirathi Idam, in 
spite of the redemption of the mortgage. 

Tlie plaintiffs’ prcdecessors-in-titlo 
had executed a mortgage by conditional 
sale of the property in dispute on 2(>tii 
November 1858 in favour of the defen¬ 
dants. What could have been the ob¬ 
ject of executing two documents instead 
of ono with a view to create a mortgage 
hy conditional sale over the same iiro¬ 
perty in favour of tlie same mortgagees 
or their successors in interest? \\o 
have already seen that tlie plaintiffs or 
their predecessors-in-title except once in 
the year 1880, never repudiated the 
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title of the defendants as the absolute 
owners of this ju-operty. Tlie ven¬ 
dees aad their successors were recorded 
in the revenue papers as full osvners. 
Tlie iilaintid or at any rate, some 
of them took a perpetual lease of a 
I'ortion of the vended property from the 
defendants. In view of the clear tenor 
of t lio two documents and of the surroun¬ 
ding circumstances we are clearly of opin¬ 
ion tliat the transaction in question was 
one of absolute sale and not of mortgage, 
Wo therefore dismiss this appeil with 
costs including in tliis Court fees on the 
higlier scale. 

K.N./k.k. Appeal rlismis’icA. 
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Dal.vl, J. 

Kannu Lal -Decree-liolder — Appel¬ 
lant. 

V. 

Bhagiran Das and another —Judgment- 
debtors—Respondents. 

Execution First Appeal No. 52 of 1930, 
Decided on 19th November 1930, from 
decision of Sub-Judge, Badaun, D/- 19th 
October 1929. 

(a) Civil P. C., O. 34, R. 5—Decree for 
costs cannot be executed separately as per- 
sonal one. 

Oi'lintvilv costs must l>^ inclu^ei in the 
% 

lununnt (liii! on the inortgtge and the pro.iorty 
.’mist be sold for the total amount an 1 the 
decree for costs cannot bo execulel sc,>»ritely 
as a [.-orsonal doaree against the mortgvgor. 

fP 125 C 1] 

lb) Civil P. C. (1908), o. 34. R. 5-Pre- 

sumption as regards to costs in mortgage 
suit stated. 

Unless there is in the judgment a specific 
direction thit the costs should be recovered 
from the mortgagor personally the presumption 
must be that the decree directed costs to be 
added to the mortgage amount: 20 All. 523* 
Rel.on. 40 All. 109; A.I.It. 1923 All. 343; 41 All. 
483 and A. I. R. 1929 .171. 287, Ref. [P 125 C 2] 

K. Karma —for Appellant. 

N P. Asthana and Baijmth Sahzi —for 
Respondents. 

Judgment. —The trial Court had to 
interpret a decree of this Court. The 
mortgagor has appealed here from a 
decree for sale and the decree of this 
Court was : 

“the dcnco of the .VMitioni.1 Subordinate 
Judge of Buda in be confirtnel and that this 
appeal bo and hereby is dismissed, and it is 
further ordered that the :»ppfill\nts aforo.said 
do piy to respondent 1 aforesaid the sum of 
Rs. .578-.5-0 the amount of costs incurred by the 
latter in this Court, and it is further or.dored 
that the costs incurred in the lower Court be 
paid with interest tbereoa as awarded by the 
said Court.” 
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Tho dacras-holdor put into exasution as 
a simple money decree against the mort¬ 
gagor a decree for a sum of Rs. 578-5-0 
the costs of this Court. The trial Court 
held tliat this Court hid not granted a 
personal decree but that the amount 
should be included in the total amount 
for which the property was to be sold 
under O. 34, R. 5, Civil P. C., in a final 
decree for sale and that only on the pro¬ 
perty not being found sufficient for the 
payment of the amount and when a 
simple decree if one is permitted, is 
obtained under R. (>, that a personal 
liability of the mortgagor arises. Mr. 
Kainala Kant Varma was very persuasive 
as he generally is in inducing this Court 
to hold that the opinion of the trial 
Court was in conflict with the rulings of 
this Court. He placed all the rulings be¬ 
fore the Court starting with the Full 
Bench ruling in the case of Maqhul 
Fatima v. Lxlta Prasad {l). The other 
rulings placed by him before the Court 
were Dammar Singh v. Kalyati Singh (2), 
Amina BiH v. Rama Shan'ear Misra (3), 
Wahid All v. Dargi Shankar, A. 1. U. 
1926 All. 343 and Khiirun.ii.'i^i Bibi 
V. Ondh Commercial Bank. Lti. The true 
principles of interpreting such a decree 
are declare.l in the Full Bench ruling. I 
do not think that that ruling can bo dis- 
tinguishei from the present case on the 
alleged ground that ib did not deal with 
the High Court decree hu5 with a decree 
of the trial Court. When a decree of the 
High Court exists there cannot be a 
separate decree of the trial Court. It is 
true that at p. 526 of the report there 
does appear a sentence : 

“ .4s regards the costs of the appellate Ooucb, 
there is no eoiitrovers/ in this appeal.” 

The meaning possibly conveyed by 
these woi'ds was that it w.a3 admitted by 
the parties that costs of this Court would 
form part of the mortgage money and it 
was only with respect to the costs of the 
Court of first instance that it was con¬ 
tended by the decreediolder respondent 
in that c.ase that he was entitled to re¬ 
cover that amount of costs from the per¬ 
son of the- mortgagor The learned Judges 
decided that the contention of the decree- 
holder could not prevail. In that case 

(1) [18981 20 All. 523=(1393) A.W.N. 157 
(F.R.). 

(2) [1017] 40 All. 109=431.0. 557. 

131 [1910] 41 All. 473=50 I.C. 730. 

(4) A.I.R. 1929 All. 287=51 All. 640=1191.0. 
510. 
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also tho portion of tho ilocreo which their 

Lordships had to interpret was : 

“ It is fnrtlicv onloioJ th.' dcfonil int 

aforesaid do (uv to tho pliinlifl aforosiul tlo' 
sum of Rs. STd-S-O, tlio amount of costs imnirrod 
bv them in this Court.” 

It was contended in that case on be¬ 
half of the respondent that tliis direction 
in tho decree was independent of the rest 
of the decree and it was nrj’ed that under 
this clause the mortgagee-plaintilTs were 
entitled to recover the costs from tho 
defendants personally. Their Lordshi]>s 
said that tliey were unable to accede to 
that contention. In their opinion tliis 
clause in tlio decree relied upon by tho 
decree-holder was only a formal com¬ 
pliance with the provisions of llio Code 
of Civil Procedure and was not directed 
for the recovery of costs personally from 
the debtor. They went further atid said 
that even if there were any ambiguity in 
the decree it \vould be tho duty of the 
Court to construe the decree in the light 
of the-terras of tho Transfer of Property 
Act which was then tlie rule. There 
cannct be the slightest doubt tliat ordi¬ 
narily costs must be included in the 
amount due on the moitgage and the pro¬ 
perty must be sold for tho total amount 
and tho decree for costs cannot bo exe¬ 
cuted separately as a personal decree 
against the moit-a.;or. R. 4, O. 31, lays 
down how a preliminary decree in a suit 
for sale is to bo prepared. That decree 
directs the i ayment out of the jiroperty 
not only of tho sum due to tho plaintill 
in a suit for sale tlie time of the pass¬ 
ing of the decree hut also subsecjuent 
interest and sul sequent costs. Again the 
same purpose is repeated in R. 5 when 
the final decree has to be prepared. In 
this decree all subsequent costs mentioned 
in R. 10 are to be included in tlie total 
amount recoverable from tho property. 
R. 10 lays down : 

" In flniilly adjusting tho amount to he paid 

to a inortgagoc in case of a sale.the 

Court shall.add to the mortgage- 

money such costs of suit as have liucn properly 
incurred by him since the decree for sale up to 
the time of actual payment.” 

It cannot be denied that costs in an 
appeal are costs incurred by tho mort¬ 
gagee up to the time of actual payment. 
The same principle as regards interpret¬ 
ing a decree in accordance with the terms 
of the Code of Civil Procedure were 
enunciated in tho ruling in 40 Allahabad 
referred to above. It was held there that 
in construing a decree similar to the one 


now before mo it was open to (lie 
to consider, first, the uaturo of tho suit, 
socondlv. the juilgmcnl of tlio 1 figh Court 
upon wliicli tlie docroe was founded and 
tlie general practice of tho Court. 

Their fjordships held that consiilering 
these matters the intention of the Court 
Nvhich passed the decree which they had 
to interpret was tliat there should lie the 
ordinary mortgage decree awarding the 
costs incurred in tho suit and up to tho 
time of the final decree to lie leali/cd liy 
sale of tho mortgaged property. Mr. 
Kamala Kant jiicked out one sentence at 
p. 115 out of the judgmetfi and desired to 
draw the conclusion tliat their fjordsliips 
were of opinion that wlion costs were to 
ho included in tho mortgage money tho 
High Court should so si ate. In fait tliat 
sentence was used when their Lordships 
pointed out that tho form of the docroe 
prescribed in this Court was not correct 
in preparing a decree for sale. Lnfor- 
tunately those obsorvat ions do not appear 
to liave been brought to tho notice of the 
office of tliis Court and the same form is 
still continued. Tho words used hy their 
Lordships were : 

While wc (Icfiilo in favour of tlie njipellants, 
we think it ri^ht to siy that tlio form usod Ijv 
the High Court is nut strictly correct as 
to inortj'a^'O suits. O. -10, K. do, prcscriln^s what 
a docico of the appclhitc Court shall contain, 
and ir would sccni tliat it is mure accuvnto tliat 
in inortf^agc suits wh<*re it is t)i ‘ inlfntion of 
the Court lliit the costs slmuld lie rccovruMfde 
out of the jiropert) and not personally a^iainst 
the the dccuee of tho Ih^h Court should 

so si lie. It perhaps may also he consider<*d 
whether in mortgage suits in wliicli the Hi^Ii 
Court is making a decree for sale tlie High 
Court's dccr(fe instead of inercdy being a fbs- 
missil cr atlinnation (d tlie docreo of the lower 
Court, should not be in tlic form |>rescrihed l>y 
(), 34 directing tlie properly to ho sold and stat¬ 
ing the amount whicli is to Lo recovorcl from 
the property inclu ling costs.” 

Their Lordships found fault with tlio 
existing form of tho decree and did not 
desire that when the High Court dis¬ 
missed an appeal from a inorlgagor 
against a decree for sals, they should 
specifically state that the costs were to 
he included in the mortgage amonnt. In 
the 1926 case rejjorted in the AH India 
lieporier Sulainian, J., recapitulated all 
the case-law on tho subject and came to^ 
tho conclusion that unless there was in, 
the judgment a si^ecific direction tliat thcr 
costs should he recovered from the mort- 
gagor personally the presumption rnust^ 
be that the decree directed costs to he 
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added to the mortgage amount. In the 
1929 case also a Bench of two .lodges 
ap])ears to have held tlie same view. 
Tim learned Judges gave it as tlieir 
opinion that tlie costs may either form 
part of the mortgage money or may lie 
ordered to be recovcrc.l froin the person 
of tlie mortgagor, but in that case they 
were nob called upon to interpret any 
particular decree of the High Court. The 
only ruling which may in some way be 
considered to lay down principles in con¬ 
flict with the general tenor of rulings in 
this Court is that of Amina Bibi v. liavia 
Shankar Misra (3) quoted above. One 
of the learned Judges, Walsh, J., appears 
to have brought the general principles of 
equity as understood in England to bear 
on the facts of the case, and he was of 
opinion that principally the mortgagor 
shall bo made personally liable to pay 
the costs of appeal. In his judgment 
there was no discussion of the rules laid 
down in 0. 31. Piggotfc, J., the other 
learned Judge, interpreted the decree 
merely in the particular case before him 
and admitted that as a rule costs of 
appeal would be included in the general 
mortgage costs. For this reason Rulai- 
man, J., was justified in distinguishing 
this ruling by saying : 

" that the Icirnel -Judges Iivd to consider the 
pirbicul.ar decree which w,\s before them and 
their interpretation of it was that the appellant 
had been made liable to pay the costs per¬ 
sonally.” 

Possibly these observations would not 
apply to the judgment of the learned 
Judge, Mr Walsh, but they certainly ap¬ 
plied to the observations of the other 
learned Judge. In the judgment of the 
High Court, in the case before me, the 
only order is : “The appeal is dismissed 
with costs.’’ There is no specific order 
that the costs would be recoverable from 
the person of the respondent, and not 
according to law. 

I agree with the opinion of the trial 
Court and dismiss this appeal with costs. 

The attention of the Registrar shall 
again be drawn to the form of the decree 
of this Court in a suit for sale. 

Permission to file an appeal by Letters 
Patent is granted. 

K.N./r.K. Order accordingly. 
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Sglaiman ard Young, JJ. 

La:hhmi Narain —Appellants. 

V. 

Shamhhii Nath —Respondents. 

First Appeal No. 238 of 1928, Decided 
on I7th November 1930. 

(a) Tort —Defamation—Words complained 
of when defamatory, test laid down—Court's 
duty enunctaied. 

Ill considering the question whether the 
words compl lined of are defamatory or in other 
words whethor they are capible of a defamatory 
meining, the test is whether under the circum¬ 
stances in which the writing is published, 
reasonable men to whom the publication is 
made would be likely to understand it in a 
libellous sense. What the Court has to consider 
is what might he conveyed by the words com¬ 
plained of to a reasonable, fair minded man and 
not what might be inferred from it by a man of 
a morbid or suspicious mind. It is unreasonable 
that where there are a number of good inter¬ 
pretations, the only bad one should be seized 
upon to give a defamatory sense to the docu¬ 
ment : apilal and Countie-'i Bank v. Henty 

& Sons, (1882) 7 A. C. 741 ; Keo^h v. Incorpo¬ 
rate • Dental Hospital of Ireland, (1910) 2 Ir. 
n. IGO, Foil. [P H7 C ij 

ib) Tort — Defamation — Justification 
proved — Bearing libellous meaning is im¬ 
material. 

Where justification is pleaded and proved in 
an action for damages for libel, it would not 
matter if the words complained of do in fact 
boar a libellous, meining. [P 127 C 2] 

(cl Civil P. C., S. 35—High Court would 
not interfere unless question of principle is 
involved. 

The question of costs is a matter quite in the 
discretion of the .Tudge and where no question of 
principle is involved, the High Court would 
refuse to interfere.. [P 128 0 1] 

P. L. Banerji, Snila Nath Mukerji, 
N. C, Vaifih and Karlai Narain Agarwala 
—for Appellants. 

K. N. Kaiju, M. N. Kaul and M. 
L Chaturvedi — iov Respondents. 

Judgment. —This is an appeal from 
the Court of the Second Additional Subor¬ 
dinate Judge of Cawnpore. It was connec¬ 
ted with first appeals from Orders. Nos. 62 
of 1930 and 41 of 1930. We have heard 
these latter appeals and have dismissed 
them with costs. Those first appeals from 
order were in matters arising out of arbi¬ 
tration proceedings in connexion with 
alleged breaches of contract. This appeal 
arises out of a libel action. The plaintiffs 
alleged that they had been libelled. The 
defendants, who were importers of piece- 
goods sold by auction the goods which 
were the subject-matter of the contract 
between the plaintiffs and the defendants 
because the plaintiffs failed to take deli¬ 
very. The plaintiffs complain of the terms 
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o( tha iiotica pnblishol by tbo auotionojrs, 

wliich laid as follows ; 

“Lbulisr iastr lotions fi‘o;n Messrs. J:\iiiv 
Bvothofs, tho iiu:lorsigiio I will sell bv nubli * 
auction Iho lollowing goo Is unir tho shoi^i of 
Mo'Sis. Uinrio T.xl on aooount .\ul risk of 
^tassrs. Sh vnk iv fill T. leUhin i N ir lin. (loner vl- 
gvuj, Ciwonoro, who iusiitoof rc_)ovlel <le- 
tniuiis.xnl notice iiivo fiilci to [)iv for ami 
tvko delivery of th3 “ools thev h ul [mreh iso.!.” 

Tho plaintiiTs alleje I that tlxtt iiotica 
is libellous upon then and tint they 
suffered dtnixge as inerohints beetuso 
of it. The defendints-respondents plo tde I 
first that the words were not ctp.ible of a 
libellous meaning, and altliough the '2nd 
plea in the written statement is not 
oleiv. nor drawn up with art. we are satis¬ 
fied that it amounts to plea of jiistiti- 
oation. The lower Court dismissol ths 
suit with costs, and the pUinlirt's appeal. 

It was agreed by counsel on botli sides 
on 25bh February 1930 that tho issue as 
to whether tho plxintiiTs were liable or 
not on the contract, must bo taken for 
the purposes of tliis ai)p3al as finally 
decided by the arbitrators if tlio award 
stands good. Idy our judg uonts in the 
first appoals from order we liavo uphold 
the award and therefore for the puriioses 
of this judgment we must take it tliat 
the plaintirls have broken their contract 
with the defendants. 

The first point we have to consider is 
whether the words complained of are in 
Ifact defamatory. In other words, whetlier 
Ithey are capable of a defam atory moxn- 
iing. In tho words of Lord Selljorne in 
Capital and Connties Bank v. llenty & 
Son<i (l), the test is : 

j'‘whether, uu ler the circuins'anccs in which the 
{writing was publisherl, reasonable men to whom 
jthe publication wxs made would be likely to 
understan l it in a libellous sense.” 
or in the words of Lord O’Brien in 
Keogh v. Incorporated Dental Ilospit il of 
Ireland (2), we must ; 

“consider what might bo conveyed by the notice 
to a reasonable, fairmindod mvn and not what 
might be interred from it by a man of a morbid 
or suspicious mind.” 

We must also take notice of the words 
of Brett, L. J., in the Capital and Coun¬ 
ties Bank case that 

it is unreasonable that where there are a num¬ 
ber of good inlcrpretabioos, the only bad one 
iSliould bo seized upon to give a defamatory 
sense to tho’document.” 

It is strenuously pressed by the appel¬ 
lants that the words “ have failed to pay 

~UTUW] 7".\. 0 741=47 L. T. 662=47 .TrP. 

2U—52 L. J. Q. B. 23-2-31 W. R. 1.57. 

(2) U910] 2 Ir. R. 1C6. 
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for an 1 take delivery of tho goods they 
h ivo porch vse I ” iminito iusolvoticy, or 
that Mjo pIiintilTs were bad payors. It is 
true til al tho words are c ipabloof bo iring 
that meaning, but we must (ako all (lio 
clrc'imstances info acooiiiU, This was a 
coiniiiorci it t runs lot ion belwooti impor¬ 
ters from Fmglin-l ami Iniyors in this 
country. In such commercial tr.insacfions 
there are many reasons wliicla would 
justify ths Iniyers in tliis counh-y f.iilitig 
to pay for ami take delivery of goeds 
whicli they had orderel. all of th.i n con¬ 
sistent with a perfectly sound commercial 
morality on the ii-irt of the buyers ami 
by no means necessarily jiointing to in¬ 
ability or unwillingness to pay. In this 
particular case a dispute arose over tho 
• juestion as to whetlier or not tlie sliipping 
documents ouglit to bo <lelivorod t.o tho 
buyers before they p.airl for tlie goods. 
The notice itself was in coinmoti form. 
.V large number of such notices are conti¬ 
nually litiing jmlilisb.ed when buyers fail 
to take delivery of goods they have pur- 
cliised, and under the contract form of 
the Dellii Piece goods .As-ociation. the 
sellers then proceed to sell IIkj gooils 
against the buyers by juililic auction. 
.\lthoug!i the matter is not without dilfi- 
cuUv. we are on tlie whole sitisfietl tii-it 
the words did not, under the circum¬ 
stances, lioir a lihollous moaning, and 
we rely in particular on the words of 
Brett, Ij. .1., (jiiotod above. 

In view of our opinion upon tho second; 
point raised by the defence, that ofj 
justification, it would not of course 
matter if tho words complained of did in! 
fact liear a libellous moaning There can' 
be no doubt that the words used in tlio 
notice, and wliich the plaintiffs complain 
of, are true in suhstanco and in fact. Wo 
have decided against the i)laintitTs-api)el- 
lants in the former ajipoals, and in view 
of that decision it cannot now ho argued 
that tlie plaintiffs had not broken their 
contract and had riot. 

‘‘in spite of roca'el denian-lsand notice, failed 
to pay for and take delivery of the goods they 
hid purchased.’ 

The only point which we had to con¬ 
sider was whether or not the plea of 
justification had been taken in tho written 
statement of the defendants. Para. 21, 
t’ne defendants allege, raises the jilea of 
justification. It is to be noted tliat in 
this province legal practitioners liava 
very little practice in pleading in cases 
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arising out of tort, and if we were to 
judge such jilcadings in tlte same strict 
manner as in England, injustice might 
well 1 e done to the litigating public. In 
this case it is nowhere said in clear 
terms tliat the words complained of were 
true in substance and in fact. But in 
para 21, Cls. (a), (b), (c), (d), (e), (f). (g) 
and (h), we are satisiicd that in effect 
the plea is raised with the necessary 
particulars. 

A cross-objection has been taken with 
.regard to costs awarded in tlie lower 
■Court, This is a matter in the discretion 
of the Judge and there is no question of 
principle involved. We do not feel that 
we ought to interfere. The appeal is 
dismissed with costs. 

K.N./R.K. Appeal dismissed. 
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R.\nf.r.h, .1, 

Nabidad Khan —Applicant. 

V. 

Abdul Opposite Party. 

Civil Revn. No. 99 of 1930, Decided on 
4th July 1930. 

Contract Act, S. 23—Agreement, object of 
which is withdrawal of criminal prosecution 
against third party is void. 

Wlicio the deiendant was in no way interested 
in the original liability of the plaintiff’s debtor 
and iinclerlook that liability and executed a 
bond in pLiintiff’s favour to avoid the threa¬ 
tened criminal prosecution of the original deb¬ 
tor by the plaintiff : 

Held : that the plaintiff could not enforce the 
bond against the defendant : Jlenry Williams 
V. James Bayley, (1860) 1 House of Lords 200, 
ReL on. ; A.'l. R- 1927 All. 318. List ; A.I.R. 
1930 P. C. 100, Ref. [P 128 C 2] 

B. Malik —for Applicant. 

Sahah Zamir Alam —for Opposite Party. 

Judgmer*t.— This is a plaintiffs appli¬ 
cation in revision against the judgment 
and decree of the Judge of the Small 
Cause Court at Benares dismissing his 
suit against the opposite party. The 
plaintilT claims Rs. 83-14-0 due on 
a bond of 29th June 1927, executed 
by the opposite party in favour of 
the plaintiff. The bond recites payment 
of casli as consideration. The real 
facts are that not a penny was paid 
by the plaintiff to the defendant. What 
happened was as follows : One Moham¬ 
mad Baksh alias Mahngo who is the 
defendant’s brother’s son-in-law took 
some gold to make some ornaments for 
the plaintiff. Mohammad Baksh pre¬ 
pared the ornaments but they were not 


satisfactory and he took back the orna¬ 
ments to prepare others. The gold of 
which the plaintiff was tbs owner thus 
remained with Mohammad Baksh until 
he was traced by the plaintiff to have 
come to attend a wedding at the defen¬ 
dant's house. The plaintiff then insti¬ 
tuted a criminal complaint against 
Mohammad Baksh and obtained a war¬ 
rant for his apprehension. It is also 
proved tliat the complaint was sent to 
the police for investigation. It appears 
what tlie plaintiff intended to do was to 
arrest Mohammad Baksh at the bouse of 
the defendant while the wedding party 
was there. It appears that the defen¬ 
dant executed the bond and undertook 
the liability of Mohammad Baksh and 
the plaintiff got his complaint dismissed. 

The defendant pleaded that there was 
no consideration for the contract and 
that the bond was executed under undue 
influence. It is difficult to say that there 
was no consideration for the bond and it 
is difficult to bring the case as one in 
which the contract was entered into by 
undue influence bearing in mind the 
definition of “ undue influence ” as de¬ 
fined by the Contract Act* That how¬ 
ever docs not dispose of the case. The 
plaintiff’s difficulty is S. 23, Contract 
Act. I am of opinion that the plaintiff’s suit 
must fail as the object and consideration 
of the agreement was the withdrawal of 
the prosecution. The defendant was not 
interested in any way with the original 
liability of Mohammad Baksh and al¬ 
though that point was not pleaded in the 
Court below, the evidence of the plaintiff 
taken with the circumstances of the case 
to my mind makes it clear that the case 
comes within the purview of Henry WiU 
lianisv. James Beyletj (l). Mr, Malik 
has referred me to the case of Onkar Mai 
V. Ashiq Ali (2) and similar cases. All 
these are cases where the agreement bad 
been entered into by the party who was 
personally liable or who was personally 
interested in the matter. In the present 
case the defendant must be considered to 
be a third party : see also A. I. R. 1930 
P. C 100. I am therefore of opinion 
that this revision must fail and I dismiss 
it with costs. 

K.N./r k. Revision dismissed. 


(1) [1866] 1 House of Lords 200. 

(2) A. I. R. 1927 All. 318 =100 I. C. 499 = 49 
All. 540. 
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Muicerji Bennet, J.T. 

Jiiiti Singh aiicl another — Defoiicliints 
—Appellants. 

V. 

Knnioar Dinnodar Lal —Plaintil'f — 
Respondent. 

Letters Patent Appeal No. 159 of 
1929. Decided on 17tli April 1930, 
against judgment of Ashworth, J., D/- 
27th February 1929. 

Landlord and Tenant — Abadi — Right to 
build on ahata occupied by chhappar. 

Whore site forms pivt ol tlio ahvta or vivrd 
of the house ami formerly tlrero was a elihap- 
par ou tho site, and the chliappar lias not been 
there for a statutory period, it is not open to 
tho tenant to build a house on the site of tho 
chhappar: 18 A. L. J. 781. Dist. [P 129.C 1] 

M. L. Agarwala — for Appellants. 

MiLshtaq Ahmad —for Respondent. ^ 

Bennet, J. —Thi.s is a Letters Patent 
appeal by two defendants against a 
judgment of a learned single Judge of 
this Court granting the plaintilT zamin- 
dar an injunction to prevent tho defen¬ 
dants from building on a certain plot of 
land in the village site and to rotnovo 
any buildings made by them. Tlie facts 
as found by the lower appellate Court 
are that there was formerly on the silo 
of the building in question a chhappar, 
that is a thatched structure, and that 
previously to that the site contained an 
open space. The lower appellate Court 
considered that the rule governing this 
suit was as follows: 

"Tho site of house Q in this case forms part 
of an ahata which must lie considered to bo a 
part of tho abadi. The zamindar has no rea¬ 
son to coinphiin if a house is built by the occu¬ 
piers of the ahata on a portion of it.” 

In other words tho lower appellate 
Court considers that if land in an abadi 
adjoins a house and is considered to be 
the ahata or yard of that house then 
tho tenant residing in tho house has a 
right to make a building on that ground. 
The learned counsel for the appellants 
refers to Ghorey v. Shib Lal (1) as autlio- 
rity for this proposition, but that ruling 
merely says that a tenant is entitled to 
build a pucca house ,on the site of a 
kuclicha house. In the present case the 
finding of fact is that formerly there 
was only a chhappar, and that that 
chhappar had not been there for tho 
statutory period of twelve years. We 
consider that a tenant is not entitled to 

(1) [1919] 18 A. L. J. 781=58 I. C. 410=2 
U- P. L. R. 266. 
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build a house on tho site of a clihiippar.’ 
Tho chliappar in (jnestion was luiriit 
down and no (luostiou is heforo us of the' 
right to retain the chiiap[)ar. In any! 
case tho ohluipi)ar had not boon Miero^ 
for tlie statutory period. Accordingly 
wo consider tho jndgmont of tlie learned 
single Judge is correct and we dismiss 
this Letters Patent appeal with costs. 

V»B./R.K. Appeal dismis'^t'd. 

A I. R. 1931 Allahabad 129 (2) 

J5ANERJI and Kin(;. ,).]. 

Bidiari Lal L’ani Cliaran —Decree- 
holder—Applicant. 

V. 

Badri Per.diad — Judgment-debtor — 
Opposite Party. 

Execution Fir.st Ajipeal No. 250 of 
1929, Decided on 3rd November 1930, 
from decision of Sub-Judge, Cawn]:ore, 
D/- 2St!i May 1929. 

Civil P. C., S. 47—Order merely deciding 
mode of eKecution is not appealable as 
decree. 

Where (ho order under appeal does not con¬ 
clusively detoriiiinc auy (incstion at issue bet- 
woeu tho parties rotatin;^ lo the execution of tho 
decree, but merely decides the mode in which 
the execution should proceed such an order is 
uot appcalalilc as a ‘ decree.** [P 131 0 J] 

Tho order of the executing Court lliat tlie 
decree-holder must first proceed to realize tho 
balance of bis dccretil money from defen¬ 
dants 1 to 3 and if he is unahio to rotijzc his 
money from them, then alone he cm proceed 
against defendants 4 and o, amounts to an order 
staying execution against defendants 4 and 5 
until certain conditions have been fulfillel, and 
is not appealable : -1. /. /?, 1U24 AIL 808 ; /. 

n. 1029 All. 83 and A. I. R. 1927 .1//. 208, Kef. 

[P 130 C 2] 

7C. N. Katjfi and Benod BeJiari Lal — 
for Applicant. 

P. L. Baaerji and S. N. Seth —for Op¬ 
posite Party* 

King, J .—Tlio appellant is a decree- 
holder \vho obtained a decree for money 
on 8th August 1928 against five 
judgment-debtors. Tho judgment-del)tors 
were divided into two parties. Nos, 1 lo 
3 forming one party and Nos. 4 and 5 
the other party. JBeforo the passing of 
this decree there Iiad been a iiartition 
between the five defendants, and it was 
decided in the partition suit that defen¬ 
dants 1 to 3 would be liable for tlie debt 
due to tho appellant. For tliat reason 
the Court, although passing tho deciee 
against tho five defendants, made an 
order that tlio plaintiff (who is now tlio 
appellant before us) should at first try 
to realize the amount from defendants 1 
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to 3, and defendants 4 and 5 slioixld help 
him in realizing tlie amount from them ; 
hut in case ho fails to realize all the 
amount from defendants 1 to 3, and de¬ 
fendants 4 and 5 fail to liol]) him in 
realizing tlie amount from defendants 1 
to 3. then tlie plaintiff will be entitled to 
realize the amount, or any balance due 
to him from defendants 4 and 5. 

In the partition suit defendants 4 and 
5 were given a decree for a sum of money 
against defendants 1 to 3 and defendants 
4 and 5 iirocceded to execute their decree 
and attached the whole immovable pro- 
jierty of defendants 1 to 3. Defendants 
1 to 3 sold their jiroperty privately for 
Ks. 25,000 and plaintiff.appellant applied 
for rateable distribution. Tlie execu¬ 
tion Court allotocl Rs. 12,0(»0 to the 
idaintilT-appellant, the balance being 
allotted to defendants 4 and 5 and to 
other creditors, 

On 10th January 1929, the appellant 
applied to the execution Court, Cawn- 
pore, for a transfer certificate to proceed 
against the money which had been depo¬ 
sited in favour of defendants 4 and 5 in 
the Court at Patobpur. Badri Prasad, 
defendant 4, bad already sold his share 
in the decree and the application was for 
the attachment of the share of Dwarka 
Prasad, defendant 5 only. 

Notices were served upon defendants 4 
and 6, but they failed to appear and the 
proceedings were taken against them ex 
parte. An order of transfer was made 
and the appellant’s decreo was sent to 
Fatehpnr for execution. 

On 6th April 1929, Badri Prasad, de¬ 
fendant 4, applied to the Court at Gawn- 
pore to set aside the order of transfer, on 
the ground that the appellant was bound 
under the terms of the decreo to execute 
his decreo against defendants 1 to 3, if 
possible, and was not entitled to pro¬ 
ceed against the property of defendants 
4 and 5, unless and until he had entirely 
exhausted his remedies against defen¬ 
dants 1 to 3. An affidavit was filed by 
defendants 4 and 5 showing that defen¬ 
dants 1 to 3 still had moveable property 
in their possession. The Court below, 
acting under S. 151, Civil P. C., cancelled 
the order of transfer. This order can¬ 
celling the ti'ansfer is the order which is 
now under appeal before us. The order 
laid down that the decree-holder must 
first proceed to realize the balance of his 
decretal money from the defendants 1 to 


3 and, if he is unable to realize his 
money from them, then alone he can 
proceed against defendants 4 and 5. 

A preliminary objection has been taken 
that no appeal lies. It is contended for 
tlie appellant that the order which forms 
the subject-matter of this appeal, is an 
order passed by the execution Court 
under S. 47, Civil P.C., and it determines 
a question arising between the parties to 
the suit, in which the decree was passed, 
and the question relates to the execution 
of the decreo. Therefore, under S. 2 (2), 
the order isapp3alablo as a decree. It 
must be conceded that, if the words “the 
determination of any question within 
S. 47” are construed in their widest sense 
then the determination by the execution 
Court of any question arising between 
the parties to the suit and relating to the 
execution of the decree, would amount to 
the determination of a question within 
S. 47 and would be appealable as a 
decree. On this interpretation the order 
in question would be appealable as a 
decree. 

It is contended by the learned advocate, 
for the respondents that it is not every 
order under S. 47 which is appealable. 
An order to be appealable must be an 
order which finally or conclusively deter¬ 
mines a question at issue between the 
parties relating to the execution of a 
decree. The order now under appeal 
does nob conclusively determine the ques¬ 
tion whether the decree-holder is entitled 
to execute his decree against defendants 

4 and 5, bub merely lays down the mode 
in which the decree shall be executed, 
viz. that recourse must be had to the 
property in the hands of defendants 1 to 
3 in the first instance and, if the decree- 
holder is unable to realize his decree 
money from such property, then he is 
entitled to proceed against the property 
of defendants 4 and .5. The order 
amounts to a temporary stay of execu¬ 
tion against defendants 4 and 5. As 
there is no conclusive determination re¬ 
garding the decree holder’s right to pro¬ 
ceed against defendants 4 and 5 the order 
does not amount to a decreo and is not 
appealable as a de^'-roe, In our opinion, 
there is much force in this contention. 
We think that the word “determination" 
in S. 2 (2) must be read in the sense of a 
conclusive determination. In other 
words, the determination must have the 
characteristics of a “decree” as defined 
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lu tho th'st ijontenca of S. 2 (2). Wo cai'- 
not believe thafc it was tho intention of 
the legislature that ovoy oi\ler of ovory 
description (including interlocntary 
orders) passed by an execution Court, 
determining any <iaestion at issue bet¬ 
ween the parties in reliition to execution 
of a decree, should be af^peilahle as a 
decree. Tlio learned counsel for tlie ap¬ 
pellant asks us to put tliis wide inter¬ 
pretation upon tho language of tho sta¬ 
tute, but we consider it must of necessity 
ho construed in a more restrictoI sense, 
and tho context in wliieh tho words tiie 
determination of any question within 
S. -17” ocour justifies us in restricting 
tliair meaning. 

Several rulings of this Court can l>o 
cito-l in support of our view. If wo are 
to aceept tlie appellant's contention, it 
would follow that every order passel by 
the execution Court relating to the exe¬ 
cution of a docroa, as for instance, an 
order staying exocutioia, would he ai)peal- 
able. It has however been expi'essly 
held in two casas decided by Division 
Benches of this Court that orders stay¬ 
ing execution or rejecting stay of execu¬ 
tion are not appealable. We refer to the 
rulings in Husain Bhai v. Belto Skak (l) 
and Man<jat Rai v. IPtbit Ram, A. I. Li. 
1929 All. 85. We mav also refer to tho 
ruling in Alimuddiii v. Govind Prasad, 
A. I. R* 1927 All. 203, in which it was 
held that no appeal lies against an order 
fixing the estimated value of the property 
ssought to bo sold in proceedings under 
O. 21, B. 66. These rulings all take the 
view tliat it is not every determination 
of a question within S. 47 which is ap¬ 
pealable as a decree. In two rulings it 
[was expressly held that orders staying 
execution are not appealable as decrees. 
Those rulings are specially in point as 
the order now in question amounts to an 
order staying execution against defen¬ 
dants 4 and 5 until certain conditions 
have been fulfilled. 

Wo have been referred to rulings of 
other High Courts in which a very 
wide meaning has been given to “the 
determination of any question within 
S. 47” and some authority is to be found 
for the appellant's contention, but wa do 
not find any case decided by this Court 
which is of any material assistance to 
the appellant. We prefer to follow tho 

(l) A. I. R”1924 All. 808=46 All.~733»83 
1. C. 1035. 
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rulings of this Court which wo have 
cited above. 

In our view tho order under appeal 
did not conclusively <JoLovtnino any ques¬ 
tion at issue l)etweon tlio parties relating 
to tlie execution of the decree, but 
merely decided tlie mode in which tho 
oxountion should procee.l. In our opi¬ 
nion. such an order is not a]q)ealable as 
a ’ ‘decree. " 

It has been urged that, if the order is 
nob appoalafjlo, we.shoaUl lioat the aj)- 
peil as an ap|)lieation in revision, hut in 
the circumst atie33 of tliis cise. we see no 
reason to treat tho appeal lilm a revi¬ 
sion. 

We accordingly dismiss the appeal. 
Parties will hear their own costs. 

K.N../R.K. Appeal dismissed. 
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StlLVrM.VN AND YoUND. .1-1. 
Ajodhia PraSiid —PI lintilT —Appel lant. 

V. 

Data Ram anil others — Defendants — 
Respondents. 

First Appeal Ko. 176 ot 1927, Decided 
on 27th Novo nber 1930, from decision of 
Sub-.Tudgo, Sliahjalianpur. D,'- 31st Janu¬ 
ary 1927. 

(a) Hindu Law—Di»bls—Son’s liability 
—Grandfather, manager of joint family alive 
—Father contracting personal debt — Sons 
are not liable. 

Tho interest of the minor grautlsons is not 
li.ablc for the personal debt of tho fither when 
tlicir grandf ithcr is alive and is the nini iger of 
the estate and represents tiiein to tho outside 
woild : A. r. n. 1924 P. C. 50, Foil.-, A. I. It. 
1917 P.f. 01, /?<•/. fl> 135 C 1,2] 

fb) Hindu Law—Joint family— Execution 
of decree against father — Only father’s in¬ 
terest held to have passed at auction sale. 

M's share in the joint family property was at¬ 
tached in e.vecntion of a decree against him in 
respect of his personal debts. His three sons 
objfitcd to the attachment, whereupon tho do- 
crco-holdcr stated to the Court that ho Ii.ad at¬ 
tached only the right, title and interest of M 
and thib the objectors (.If’s son«) iiad un 
concern with it. Accordingly the Cour'. orderoi 
that tho rights and interest of tho jiidgmcnl- 
debtor without specification of shares snould be 
sold and that tho objections bo allowed to tiiat 
extent. The rights and interest of were 
thereafter sold and purchased by decrce-lioldcr s 

son. , 

Held : that in view of the above facts dc. rec- 
holdor’s son could not claim to U ivo purchased 
at auction sale tho entire interest of M and his 
three sons in tho joint family properly cii the 
ground that tho entire estate was 

father’s debts, as only the right -‘Vd 

jlf was put up for sale and rp 2] 

auotiOQ*purchaser« ^ 



132 Allahabad Ajodhia Prasad v. Data Ram (Sulaiman, J.) 


1931 


P. L. Bcinerji and 'Uazari Lai Kapoor 

—for Appellant. 

S. N. Chaube —for Respondents. 

Sulaiman, J. —This is a plaintiff’s ap¬ 
peal arising out of a suit for a declara¬ 
tion as to the extent of the share which 
the plaintiff has acquired by purchase. 
The plaintiff is the son of Kanhai Lai, 
who held a simple money decree, No. 371 
of 1923, against Mathura Prasad, who is 
a member of a joint Hindu family. The 
joint family consists of Data Ram whom 
we shall call the grandfather, Data Ram’s 
son Mathura Prasad whom we shall call 
the father, and Mathura Prasad’s three 
minor sons whom we shall call the grand¬ 
sons. The debt was a personal debt of 
the father Mathura Prasad. The decree- 
holder attached a half share in the joint 
family property and objections appear to 
have been raised by Data Ram which 
were disallowed presumably because Iiis 
half-share had not been sought to be at¬ 
tached. Fresh objections were filed on 
behalf of the minor grandsons. On 13th 
October 1923 the decree-holder applied 
to the Court stating that he had attached 
only the right and interest of Mathura 
Prasad and that the objectors, namely, the 
minor grandsons, had no concern with it. 
The vakil for the minor objectors stated 
that if the Court ordered that only the 
rights and interest of Mathura Prasad 
would bo sold ho would not load any evi¬ 
dence. 

On 5th January 1924 the Court ordered 
that the rights and interest of the judg¬ 
ment-debtor without specification of 
shares should bo sold and that the objec¬ 
tions be allowed to that extent. Obvi¬ 
ously this referred to the lialf-sliare 
which had been attached and sought to 
bo put up for sale. On 20th March 1925 
the riglits and interest of Mathura Pra¬ 
sad in tliis lialf-sliaro were sold and pur¬ 
chased by AjodUia PiMsad, the son of the 
decree-holder. The name of the grand- 
lather Data Ram alone stood recorded in 
the revenue papers and the auction-pur¬ 
chaser thoretoro felt a considerable dilli- 
culty in applying either for tlio mutation 
of names in his favour or apidyiiv.'; for 
partition in the revenue Court. He has 
accordingly instituted llie luesent suit for 
a doclarUion as to the extent of his right 
in the property purchased by Ihm. The 
minor defendants pleaded tluit in the exe¬ 
cution proceedings the d,-troe-holder ex- 
prcssly contined his attadnnent and sale 


to the rights and interest of the father' 
Mathura Prasad and exempted the inter¬ 
ests of the minor objectors and that 
therefore their interests had nob 
passed. They also pleaded that the 
plaintiff was not entitled to sell more 
than one-eighth share in the entire estate, 
which alone would fall to the lot of Ma¬ 
thura Prasad at a complete partition of 

the family property. 

The learned Subordinate Judge has 
held that the plaintiff has purchased only 
the share of Mathura Prasad which 
amounted to one-eighth in the joint 
family property. He has decreed the 
claim to that extent and dismissed the 
rest of it. 

After the passing of the decree the 
plaintiff applied to the Court for review 
of judgment on the strength of a judg¬ 
ment inter partes dated 13th July 1925 
stating that they had not come to know 
of its existence before the suit was de¬ 
cided. Tho learned Judge did not ex- 
pressly reject this judgment but thought 
that inasmuch as the previous suit had 
been dismissed on the ground that as 
framed it was not maintainable it would 
not operate as res judicata. 

The plaintiff has appealed to this Court 
and all these points are again urged be¬ 
fore us. 

Tho previous suit was brought by the 
minor sons for partition of the family 
property alleging that the decree No. 371 
of 1923 against Mathura Prasad was nob 
binding against them inasmuch as tho 
debt had been incurred without any 
family necessity. The defence was that 
tho debt was binding on the sons because 
it was not tainted with immorality and 
further that the plaintiffs could not main¬ 
tain the suit for partition of a part of the 
family property. The learned Subordi¬ 
nate Judge decided both these issues 
against the plaintiffs holding that the 
debt not having been contracted for an 
i-nmoral purpose the whole estate was 
liable for the debt in execution of the 
decree, and that the suit as brought 
was not maintainable. For these rea¬ 
sons he hold that the i)laintiffs were 
not entitled to any relief and he dis¬ 
missed the suit, ffit were necessary 
to rely ui'On this judgment we might 
have been inclined to hold that the view 
of the Court below that tlie judgment did 
not 0 [iev;\te as res judicata was not cor¬ 
rect. Wc may refer to the case of Mid- 
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napiir Zamindary Co. Ld. v. Nare.^h Nara- 
yan Roy (l). Tlie point as to the liabi¬ 
lity of the whole estate for the debt was 
directly raised and decided and was one 
of the grounds for the dismissal of the 
suit. It is immaterial to consider which 
finding was absolutely necessary or came 
first in strict logical sequence. 

We however think that before admit¬ 
ting this judgment the Court had to bo 
satisfied that it could not be discovered 
with due diligence. The suit had been 
brought against Kanhai Lai, the father 
of the present plaintiff, and was decided 
while the execution proceedings were 
pending. It is difficult to believe that 
Ajodhia Prasad was not aware of that 
litigation, but even if he were not aware 
of it, he could with due diligence have 
discovered its existence. There is there¬ 
fore no good reason for admitting this 
judgment as a fresh evidence under O. 47, 
R. 1, Civil P. C. 

Furthermore even if that judgment 
were admitted, it would only operate as 
res judicata on the question of the liabi¬ 
lity of the whole of the half-share for the 
debt due from Mathura Prasad. Even if 
the whole of the half-share was liable, 
the question remains how much of it was 
actually put up for sale. On the facts 
stated above the decree-holder in order to 
meet the objection of the minor grandsons 
stated that ho had only put up for sale 
the riglits and interest of Mathura Pra- 
ead with which the objector had no con¬ 
cern. Thus it was only the rights and 
interest of Mathura Prasad which were 
put up for sale and purchased by the pre¬ 
sent plaintiff. In view of the express 
statement we cannot hold that the entire 
interests of Mathura Prasad and his 
three sons were sold at auction. The 
form of the sale certificate drawn up is 
ambiguous or perhaps misleading. The 
Court had not decided that the whole of 
the half-share should necessarily be sold. 
What it had ordered was that the rights 
and interest of Mathura Prasad in the 
halt share should be sold. 

We also think that there is no autho¬ 
rity in support of the appellant’s conten¬ 
tion that the interest of the minors in the 
joint family property should be held 
liable to be sold in execution of a decree 
against their father, when their grand¬ 
father is alive and is the head of the 

'(!)" A.i.R.i924 P.C7l44=80 I.C.' 827=51 I.A- 
298=51 Oal. 631 (P.C.). 


joint family. This fact is admitted in 
para. 3 of the plaint. No case has been 
cited before us which would support this 
contention. After the pronouncement of 
their Lordships of the Privy Council in 
Sahu Ravi Chandra v. Bhvp Singh (2), 
it became extremely doubtful whether 
there was any pious obligation on the 
sons to pay their father's debt during his 
lifetime. In the leading case of Raja Brij 
Harai/i Rai v. Mangala Prasad liai (3), 
their Lordships have summarized the pro¬ 
positions which follow as a result of the 
existing authorities. The first two pro- 
position^ are stated in the following 
words ; 

“The m\n‘igiiig coparcoiiov o a joint, uudi- 
vidod estate cannot alienate or burdoii the 
ostvto qua the manager exce[>t {or i)nt'i>oscs of 
necessity ; and'2) If he is the father and the 
reversioners are the sons, he uiiy, by incurring 
debt, so long as it is not for an ijnmoral pur¬ 
pose, lay the estate open to be taken in execu¬ 
tion proceeding upon a decree for payment of 
th.at debt." 

It is quite clear that the liability of 
the wliole estate to be taken in execution 
proceeding upon a decree for payment of 
the fatliev’s debt is stated to be in tlie 
case when the managing co[iarcener hap¬ 


pens to bo the father of the oilier copar¬ 
ceners who are his sons. Tlieir Lord¬ 
ships did not slate the proposition m its 
wide scope tliat. oven if the debtor is the 
father though not tlio manager, tlio liabi¬ 
lity of the estate remains. A mere co¬ 
parcener in a joint family does not re¬ 
present the whole family in its transac¬ 
tions with the outside world unless he is 
the manager. In the present case Data 
Ram, the grandfather, has a joint interest, 
in the firoperty and so have tlie graiul-; 
sons. It cannot be said that the jointj 
undivided property in which Data R:un 
has an interest in any case is liable for, 
the debt of Mathura Prasad, who is a' 
mere coparcener. On principle it scorns 
to follow that in the absence of any ex¬ 
press authority to the contrary the m-, 
terest of the minor grandsons should not; 
be held liable for the personal debt of the 
father when their grandfather is 
and is the manager of the e-^lato lyi' 
presents them to the outside woi ' • 
the time of the partition the sons may 
have a right to demand sopaiation o 
tb«iv Shares also, and it the shares of jiH 


(• 2 ) 

(3) 


A.I.U. 11*17 r.C. f;l 7.''' 
12G=39 All. 437 
A.I.R. 1924 P.C. 
129=40 All. 9--' (P.C.-.). 


J.C. 2s0=4l I.A. 
I.C. GS0=51 I.A, 
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fche members of the family are separated 
Mathura Prasad’s share would only be 
one eighth of the entire estate. We 
therefore think that the decree passed by 
the Court below was correct. The appeal 
is dismissed without any order as to 
costs as no one appears for the respon¬ 
dents. 

k.n./r.k. Appeal dismissed, 
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SCLAIM.VN AND YOUNG, JJ. 

B. Bandha Singh Judgment-debtor — 
Applicant. 

V. ' 

K, T. Bank, Ltd., Gorakhpiu —Decree- 
holder—Opposite Party. 

Execution First Appeal No«422 of 1929, 
Decided on 20th November 1930, from 
decision of Ruh-Judgo, Gorakhpur, D/- 
14th August 1929. 

(a) Civil P. C. (1908), S. 48—Fresh appli¬ 
cation—Meaning explained. 

Where a docrco-lioldet applies after the ox- 
piiMtion of 1-2 voirs (rmn the d.itc ol tlic dccreo 
for tho att;V( hincnt aiul siilc of property not 
nicntioiioi'l in any of tho previous applications 
for exceiition, the application is a fresh appli¬ 
cation within S. iS and cannot be entertained. 
Mere fact that the execution proceedings 
started by tho previous application arc still 
pending and have not been struck off would not 
he siifhcicnl to save limitation : A. I. li. 1928 
Lah. 808 : .1. I. R. 1928 Cal. 241 and 84 /. C. 
‘27, Kel oti. [P 134 C 21 

lb) Civil P. C. (1908), S. 48 (2) (o)-Fraud 
— Mere fact that execution proceedings are 
prolonged by judgment-debtor raising objec¬ 
tion does not amount to fraud or force— 
Fraud must be of nature which decree-holder 
is not able to discover and which helps 
judgment-debtor in gaining time. 

The mere f.u't th-it there has liecn prolonga¬ 
tion of the execution procccdiims due ju part to 
the objections riiscd i)\- dm judguiont-dehtor 
from time to time, would uot in itself amount 
to fraud or force \\iLhin S. 4S (-2) (i). The rais¬ 
ing of an objection however frivolous would not 
ordinarily amount to pnetising Irnud on the 
decree-holder, for it can he easily met and dis¬ 
posed of by the Court. Fraud must bo of a 
nature whic-h the decree holdtu is uot able to 
discover at tho time and which heliis the judg¬ 
ment-debtor in deceiving him in gaining time. 

[P l.M C 2j 

JIarihans Sahai —for .Vpplicanfc. 

Sulaiman, J.—This is a judgment- 
debtor's appeal arising out of an execu¬ 
tion proceeding. Notice was served on 
the respondent, but no one api)oars on 
liis behalf. .•\ simple money decree was 
obtained on 9th March 191G and it was 
put in execution. Proceedings continued 
otT and on for a considerably long time, 
and on 21st November 1925 an applica¬ 
tion for review was granted and the ex- 
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ecution proceedings were restored and 
declared to start from the stage at which 
they had arrived on 23rd May 1925. 

Twelve yeai-s from the date of the 
decree expired on 9th March 1928 On 
8th May 1928 the decree-holder filed an 
application for the attachment and sale 
of shares in two now villages which had 
never been mentioned in any of the pre¬ 
vious applications. So far as tho attach¬ 
ment of these villages was concerned, 
the application was undoubtedly a fresh 
one. 

The learned Subordinate Judge has 
conceded that in the case of Bam Ratan 
V. Datar Kuar, A I. R. 1923 Lah. 80S 
and Ehairat Ali v. Waked Ali, A. I. R.. 
1928 Cal. 241 and Krishna Dayal Gir 
v. Mt. Sakina Bibi (l), it has been laid 
down that an application for the sale of 
a new property cannot be acted upon by 
the execution Court when it has been 
made after 12 years have elapsed from 
tho date of the decree ; but he has held 
that in view of the frivolous objections 
taken by the judgment-debtor from time 
to time there was fraud or force within 
tho meaning of S. 48. Civil P. C., which 
extends tho period. He has relied on the 
case of Lalta Prnsadv. Suraj Kttmar (2) 
in support of his view. 

It seems to us tliat the decree-holder': 
is no\y seeking to attach fresh propertyi 
and his application for tho attachment! 
of this new property is a fresh applica¬ 
tion within the meaning of S. 48, Civil 
P. C., and having been made more than 
12 years after tho date of the decree, 
cannot be entertained. The mere fact 
that the execution proceedings are still 
pending and have not been struck off 
would not be sufficient to save limitation.! 

It also seems to us that the mere fact 
that there has been a prolongation of the 
execution proceedings due in part to the 
objections raised by tho judgment-debtorj 
Irom time to timo, would nob itself: 
amount to fraud or force within sub-‘ 
B. (2), sub-Cl. (a) of that section. The; 
raising of an objection, however frivol-' 
ous, would nob ordinarily amount to- 
practising fraud on tlie decree-holder, fori 
it can be easily met and disposed of by’ 
the Court. Fraud must be of a nature: 
which tho decree-holder is not able to] 
discover at the timo and which helps the; 

fl) [1910] 34 I. C. 27. 

(•2) A. I. K. 1922 All. 145=65 I. C. 877=44 
All. 319. 
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judf’ment-debtor in deceiving liim and 
gaining time. We do nob tliink that this 
can be said in this case. Tho result 
therefore is that the appeal is allowed, 
tho order of tho Court below is sot aside 
and tho application for tho attachment 
and sale of tlie shares in tho two now 
villages dismissed with costs in both 
Courts, including foes in this Court on 
the higher scale. 

P.N./r.K. Appeal allowed. 

A. I. R. 1931 AlHhabad 135 

DALATi. J. 

Sect/, of State and nnothei —Defendants 
—Appellants. 

V. 

llup llnm-Audit Behari Lai and 
another —Fla inti Ms—He-ipondents. 

Civil Revns. Nos. 101 and 105 of 1930, 
Decided on 11th November 1930, from 
order of Small Cause Court, Budaun, 
D/- 23rd November 1929. 

Railways Act (9 of 1890)—Risk note form 
A—Suit for lots caused to consignment of 
goods—All bales consigned under risk-note A 
delivered—Shortage due to some goods slip* 
ping out of bales--Loss mutt be shown to be 
due to misconduct of railway administration 
for holding company responsible. 

A suit wis brought for d.iiunges for loss 
caused to a consignment of goods. There wore 
five bales cl cloth consigned uid all the five 
hales wore delivered. The short ago was dne to 
some goods slipping ont of some of tho bales. 
Tlie consignment was delivered to the compiny 
under risk-note lorni A which is to be nsed 
when tho consignments are already in bid 
condition or so defectively packed as to bo li.vhlo 
lo damage, loikagc or wastage in lr.insit. 

Held-, that tho company under the protection 
granted to it under risk*noto A svould not be res* 
ponsible except upon proof that the los.s w.as due 
to misconduct on tho part of the railway ad* 
niinislrabiOD or servants: *4. f. 1^211 All. 
124, Rel. on.\ A. I. Lt. All. COoand .1.7./i. 

1924 All. 7, Er.pl. and Disf. [P IS'J 0 2] 

U. S. Bajpai —for Appellants. 

Tlnrnandan Pramd — for Respondents. 

Judgment. — The Court of Small 
Causes decreed the plaintiffs’ suit for 
damages for loss caused to a consignment 
of goods sent from Dellii to Budaun. 
There were live bales of cloth consigned 
and it is admitted that all the five bales 
were delivered. The shortage was duo 
to some goods slipping out of souao of 
the bales. The consignment was deli¬ 
vered to tho company under risk-note 
form A which is to bo used when the 
consignments arc already in bad condi¬ 
tion or so defectively packed as to be 
liable to damage, leakage or wastage in 
transit. The learned Judge of the Court 


of Small Causes, on tlio authority of two 
rulings of tliis Court, held tliat it was 
first necessary for tho railway company 
to prove loss heforo tho i)laintiiTs can ho 
called upon to prove iliat such loss arose 
from misconduct on tlio part of tlio rail¬ 
way administration or servants. The 
oases cited are /•’. I. llu. Co. v. Mahhan 
Lal{\) and Id. I. Jtj. Co. v. Kishan Lnl 
Tirlchamal, A. T. U. 1921 .1'/. 7. In 
both those cases it will bo noticed that 
there was sliort delivery of hags or 
Ijales. 

In one case the delivery was short 
by one cask of oil and in the other 
by two bags. In tbo second case tho 
learned .fudge (Daniels. -T.) has exi)lainod 
tho foundation for Ibeso two judgments. 
According to liiin tho plaintiifs were 
suing in those cases for something wliich 
was outside tho protoction afforded by 
tbo note, namely liroich of the contract 
to deliver. In neitlier case the numbers 
of bags and casks were specifically deli¬ 
vered and tbo question did not arise of 
something missing from a particular l')alo 
or a particular cask. Tho railway cotn- 
V)any liad undertaken lo deliver a cer¬ 
tain number of casks or bags in good, 
bad or indifferent condition, and having 
failed to do so as regards the nuinlior they 
would principally be liable to explain 
the shortgage. The present is not suoh 
a case. Tho number of bales was cor¬ 
rectly delivered. What was mis-'ing was 
something out of the biles. The bale, 
after soinotbing was missing would be 
tlie condition of that halo at tlie time of 


delivery and tho railway comiiatiy, un ler^ 
tlio i-rotection granted lo it under li-'k- 
note would not ho responsible tor 
that condition except upon iiroot that tiio 
loss was duo to iniscoiuluct on the 
part of the railway administr if inn or 
servants. This view was taken hy a 
learned Judge of iliis Court in I!an-</ 
Jiayn V. JJ. N. W. 10/. Co. A.f.U. 19^9 
.h/. 121. Tho .ludge of t he trial Coui t 
has fiuotod this ruling but docs not ap¬ 
pear to have taken the trouhlo of r.; idiiig 
tbo whole of it. The Icariicil .hvlgo there 
has specifically considered the •pie-'lion 
of an article or two slipi’ing out ol a 
bale or a bag by reason ol imperlect or 
unsuitable packing. In i he pve-sent case 
the law has nob been conectly inter¬ 
preted by the trial Court. Tho company 

(I) A. I. R. 1923 AJI. 000-74 J. 0. bll-Pj 


All. 575. 
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was nob liable to pay damages. The 
decree of the trial Court is set aside and 
the plainHfTs’ suit dismissed with costs 
in both the Courts. 

p.n./r.k. Decree set aside. 

A. I. R. 1931 Allahabad 136(1) 

Sql^iman and Young, JJ. 

Chandi Prasad Misir —Defendant— 
Appellant. 

V. 

Balnji Misir a.ndi others —Plaintiff and 
Defendants — Respondents. 

Second .Appeal No. 769 of 1929, Deci¬ 
ded on 2lst November 1930. against 
decision of 2nd Additional Dist. Judge, 
Gorakhpur, O/- 15th February 1929. 

Hindu Law—Manager—Not only manager 
but also minor member impleaded in his 
individual capacity—No attempt made to get 
guardian appointed for minor—Decree ob¬ 
tained is not binding on him—Civil P. C., 
O. 32. R. 3. 

Th« )>rinr.'ii>le 111 it tlio ininasor of a joint 
fvniily ie(>re«eiils tUo whole fimilyclocs not 
aiiply lo^iciso whcfe a minor member is im- 
plculcl is Slic'd, blit no atlomot is made to get 
a gn ir li tii aii;ioinfol for him. If the plaintiff 
docs not chooso to sue t!ic managov alone, but 
also i-nolci'ls the minor inombcr in his indivi¬ 
dual cipaciti it is his diilv to got proper Kuai- 
diau anpoinic i for him. If this procedure has 
not been followcl the dccroo obtlined in the 
suit piunob bin 1 tlie minor. [P l-Jti C 2] 

ITnninndrtn Pr-isod —for .\ppollant. 

Shira Prasad Sinha —for Respondents. 

Sulaiman, J. —This is a defendant’s 
appeal arising out of a suit for a declara¬ 
tion lhat a pre-emption decree obtained 
by file respondents is not binding on the 
idaintitT liecauso ho was a minor at the 
tinio when tlio decree was jiassed. One 
of the I'lcas raised in defence was that 
in the previous suit the [ilaintiiT's undo 
^laharaj Pat who was tlio karta of the 
joint family had been impleided and was 
in a position lo t ike all the possible 
pleas which could have boon raised by 
the plainbilf hociuse their interests wore 
identical. The Courts below have liold 
that the deciee is not liinding on tlio 
niinur alfhough Maharaj Pat had lieen 
impleaded in the previous suit. 

It is contended before us that when 
the manager of a joint Hindu family 
was sued, and it was not necessary to 
describe him as such, the decres was 
binding upon the whole family even 
thougli a minor member was not re¬ 
presented by a duly appointed guardian 
and that the plaintiff could not get the 
declaration without showing that ho had 


V. Jainey Bros. 

been prejudiced by the omission to ap¬ 
point a guardian for him. We think the 
principle underlying the case in which it 
has been held that the manager of a joint 
Hindu family represents the whole family 
does not apply to a case where a minor 
member is impleaded as such but no 
attempt is made to get a guardian ap¬ 
pointed for him. If the plaintiff does 
not choose to sue the manager alone but 
also impleads the minor member in his 
individual capacity it is his duty to get 
a proper guardian appointed for him. If 
this procedure has not been followed the 
decree cannot bind him. We therefore 
think that the Court below was right. 
The appeal is dismissed with costs in-' 
eluding in this Court fees on the higher 
scale. 

p.n./r.k. Ap2^eal dismissed. 

'A' A. I. R. 1931 Allahabad 136 (2) 

Rul.uman .\nd Young, JJ. 

Shmikar Lai Lachhmi Narain — 
Plaintiff—Appellant. 

V. 

Jainey Brothers — Defendants — Res¬ 
pondents. 

First Appeal No. 41 of 1930, Decided 
on 17th November 1930, from order 
of Dist. Judge, Cawnpore, D/- 16th 
January 1930. 

(a) Arbitration Act (1899), S. 4 (b)— 
Written agreement—Meaning explained. 

The terms of a written agreameiit may he 
oollocted from :i .series of documents, and a 
" written agreement ” does not mein that each 
party has to sign a docninent containing the 
terms. The pliin aocoalance of a document 
contiinin" all the terms is sutficiont. All that 
is iof|uiro-l by S. 4 (l>) is that both parties 
accept a written document as containing the 
agree I terms: it might bo in the form o| a 
signed document by boili pirties containing all 
the terms, or a signed document by one party 
contiiniug tlio terms and a iilain acceptance 
either signed or orally accepted by the other 
pirly, or. in the third evse, an unsigned docu* 
ipiont contiiniug the terms of the submission to 
arliitration agreed to orilly by both parties. A 
written contract does not mom a contract 
which IS prove 1 by documeut.irv evidence, but 
one in which the terms are expressed iu writ¬ 
ing in the act of making it ; 42 All. 525, 
Doubted. tPl;d3Ul,2] 

(b) Arbitration—Delhi Piece goods Asso¬ 
ciation rules—Power to appoint umpire. 

L ndt r 11)0 arbitrition rules of the Polbi 
1‘ioi.e goods Association, which governed the 
ths- coiitriet for sile and purchase of piece 
goods betwoLHi the parties, whore there is a 
rupture l>etwcen the arbitrators appointed by 
tbepirtios, either party to the arbitration be¬ 
comes then .and there entitled to apply to the 
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Delhi Piece goods Association to appoint an 
umpire; -4. I. R. 10-22 AIL 210, Apvr. 

[P 139 C 1] 

P. L. Banerji and 1. B. Banerji —^.for 
Appellant. 

K. N. Katju and M. N. Kalu —for 
Respondents. 

Young, J. —This is a first appeal from 
an order of the learned District Judge of 
Cawnpore, by which he dismissed an 
application to sot aside an arbitration 
award. The facts are those: Messrs. 
Jainey Brothers, the defendant-respon¬ 
dents, are importers of Manchester 
Piece goods carrying on business in 
Cawnpore. Messrs. Shankar Lal- 
Dachhmi Narain, the plaintiffs-appel 
lants, are dealers in such piece goods. The 
importers belong to an association called 
the Delhi Piece goods Association. That 
association has drawn up a form of 
indent contract which dealers must sign 
before they can deal with the importer- 
inerabers of the association. 

On 9th December 192-3 Messrs. 
Shankar Lal-Lachhmi Narain, being desi- 
rious of buying certain cotton trouserings 
from Messrs, jainey Brothers, signed the 
indent contract of the association, speci¬ 
fying two cases of cotton trousering 
at Is. lOd. That indent contract contains 
a submission to arl-»itration in accordance 
with tlie Arbitration Act. It also pro¬ 
vides in Cl. 15 that 

"nocLiiiii nor ilispulo of .uiy sort wlnilever 
can 1)0 recogni/ocl, if not m v'lo bv iis in writing 
withiu GO days from due date of payment. ” 

On 10th December 1923 Messrs. Jainey 
Brothers wrote a letter referring to the 
above indent contract and said; 

“ We arc glad to inform yon that yonr above 
indent at the limit of Is. lOd. per yard has 
been accepted by us. Copy of your indent is sent 
herewith as usual. ” 

This letter did not in terms include 
any of the provisions as set out in lire 
indent contract executed by Messrs. 
Shankar Lal-Tjachhmi Narain, except as 
above quoted. Disputes arose between 
the parties, and eventually Messrs, 
Jainey Brothers issued a notice to Messrs. 
Shankar Lal-Lachhmi Narain tliab the 
matter should be referred to arbitration 
in accordance witli Cl. 16 of the indent 
contract, and they appoii^ted an arbitra¬ 
tor to represent them. Messrs. Shankar 
Lal-Lachhrni Narain also appointed an 
arbitrator, though under protest. The 
arbitration then proceeded. On no less 
than 13 occasions the proceedings had to 


be adjourned on account of tlio absence 
of Messrs. Shankar Lal-Laclihmi Narain 
and their arbitrator. The arbitration 
proceedings started on 20th December 
1921 and the last meeting of tlio arf)itia- 
tors took place on 2nd January 1927. 
On 2nd January 1927 Shankar LaU 
Lachhmi Narain wanted a furtlier 
adjournment, but Mr. Gur Prasad, the 
arbitrator for Messrs. Jainey brotliers, 
being of opinion that ^lessrs. Shankar 
Lal-Lachhmi Narain were endeavouring 
unduly to delay the arbitration, refused 
to adjourn and Mr. Janki Nath, the pur¬ 
chasers' arbitrator, then left. There 
and then Mr. Gur Prasad proceeded to ati 
award, and on tlio same day, under Cl IG 
of tlie contract ho appliel to the Dollii 
Piece goods Association to appoint an 
umpire. The Delhi Piece goods .Associa¬ 
tion appointed an umpire who even¬ 
tually sat, and as neither Mr. Janki 
Nath nor Messrs. Shankar Lal-Lachlimi 
Narain appeared before liim. proceeded 
to draw up his award ox parte. This 
award supi)orted tlie award of .Mr. Gur 
Prasad in favour of Messrs. Jainey 
Brothers. 

Of the grounds of objeclion set out in 
tlio memoranduin of ajiij-jal the a[ipel- 
lanls, Messrs. Rhankar Ijal-li.iclihini 
Narain have argued four only. Tliey 
submit; (l) 1 hat the I el Lev of 101 h Dccoin- 
bev 1923, from Mosers, .lainey Ifiolhers, 
did not amount in law lo an acceptance 
in writing of the snlmiission to arbitra¬ 
tion set out in the contract indent. 
They say that there was therefore no 
submission in writing within the mean¬ 
ing of S. 4 (b), Arbitration Act of IMi!). 

(2) That there was no claim or di'|.uto 
made by Messrs. Jainey Brothers within 
60 days from the duo dale of payment in 
accordance with Cl. 1-5 of the contract . 

(3) That the aiipointmont of the umpire 
was not valid, inasmuch as rvlessr--. .lainey 
Brothers' arbilrator did not give (he 
arbitrator of Messrs. Shankar fjil- 
Lachhrai Narain an oiMiortunity to a p' e 
as to the nomitialiou of an mnpii'', 'm'l 
that therefore there had h'-on no dis¬ 
agreement as to the umpire " m aooid- 
anca with CL 16 of tl.e contract and 
R. 5 of the Survey and Arbitral iun_ Kules 
of the Delhi Piece goods Association, 
which were endorsed on t bo back of t be 
contract (i) That Sl.ankar Lai who 
signed the indent contract was nob 
anthori>^ed by Messrs. Shankar LaU 
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Lachhmi Narain, a partnership, to sign 
the arbitration clause. 

As regards the first point, we are 
clearly of opinion that the objection is 
jmisconceived. S. 4 (b), Arbitration Act, 
'enacts that a “ submission ” means 
ja v/ritten agreement to submit 
'present or future agreements, to arbitra¬ 
tion. There must therefore be an agree¬ 
ment in writing between the parties. It 
was urged by the appellants that a 
"written agreement” means that each 
party must sign the document which con¬ 
tains the submission to arbitration, and 
that as the letter of 10th December 1923 
did not refer in specific terms to the 
clause relating to arbitration, in law this 
icould not amount to an agreement in 
writing. It is clear on the authorities 
both in Bngland and in India that the 
terms of a written agreement may be 
collected from a series of documents, and 
a ‘‘written agreement ’ docs nob moan 
that each party has to sign a document 
containing the terms. The plain accep¬ 
tance of a document containing all the 
terms is suIVicient. Wo are satisfied that 
the letter of lObh December 1923 alludes 
to the indent contract and accepts it in its 
entirety, further, wa are of opinion 
that a written agreement does not in the 
.\rbilration Act mean that tlio signatures 
of the parties is a necessary ingredient. 
^Vo are aware of the case of Sithhuvial 
JJanHidkar v. Hahu Lnl Kedio, & Co. (l), 
which decided that S. 4 (b) ro<iiured a sub¬ 
mission signed by both parties or their 
agents; but we think that, in so far as 
that case decided that signatures were 
necessary, we doubt if it was correctly 
decided. The Act merely specifies a 
written agreement, and wo see no reason 
to road into the plain words of the Act 
tliab tlie execution of a submission to 
arbitration is necessary. .Ml that is re¬ 
quired is that hotii parties accept a writ- 
jton document as containing the agreed 
terms: it might bo in the form of a sigtiod 
'document by both parties containing all 
'the terms, or a signed document by one 
party containing tlie terms and a plain 
acceptance either signed or orally ac¬ 
cepted by the other party or in the third 
case, an unsigned document containing 
the terms of the submission to arbitra¬ 
tion agreed to orally by both parties. A 
written contract does nob moan a con- 
tr 10 ^ which is pi:o^yed by documentary 

!,L| "{.lyiOj a -Ml. 525=59 I, 0. 75. 


evidence, but one in which the terms are 
expressed in writing in the act of making 
it. The obvious example of a perfectly 
valid written contract unsigned by either 
party is a steamship or railway com¬ 
pany’s ticket containing the printed 
terms and conditions of the contract. 
This ticket is not merely evidence of the 
contract, but is an operative contractual 
instrument and subject to rules of law 
which govern written as opposed to oral 
contracts. We think some confusion has 
been imported into the Indian decisions 
on this point through the analogy of Eng¬ 
lish law in cases where submissions to 
arbitration may in certain instances be 
contained in contracts which are subject 
to the operation of S. 4 of the Statute of 
Frauds or S. 4, Sale of Goods Act, both of 
which statutes enact that in order to 
make the contracts enforceable they must 
be signed by the party to bo charged or 
their duly authorized agent. Neither of 
these statutes apply to India, and we see 
no reason to read into S. 4 (b). Arbitra¬ 
tion Act, anything more than what is 
there expressed. Even in England the 
doctrine that the signatures of the par¬ 
ties or their agents are necessary to a 
submission to arbitration has been 
doubted: see Hickvian v. Kent or Romneu 
Marsh Shcep-Drccders’ Association (2). 
There is certainly a conilict of authority 
as to whether signatures are necessary 
in cases which do not fall within statutes- 
which expressly I'equire such signatures. 

With regard to the second objection 
that no olaim was made by Messrs. Jainey 
Brothers within 60 days, we are satisfied 
that in f ct a claim was made or a dis¬ 
pute arose between the parties within 60 
days from the duo date of payment. 
Messrs. Jainey Brotliers’ letter of I9tli 
September 1924 to Messrs. Shankar Lal- 
Lichhini Narain, in our views, estab¬ 
lished tliis. In any event, the word us" 
in Cl. 1-j of the contract refers clearly 
only to Messrs. Sliankar Ijal-Laohhmi 
Narain and not to Jainey Brotliers. No¬ 
where else in the contract can it be said 
that ‘us” refers to both the parties. 
When Messrs. Jainey Brothers are indi¬ 
cated the proper word "you” is used. 

As regards the third objection, the 
wording of Cl. 16 is as follows: 

“When tlio arbitrators or tho surveyors diS" 
agree and do not appoint an umpire tho Delhi 

(•2) [1015] 1 Ch. 881=84 L.J. Ch. G88=50 S.J- 
478=113 L. T. 159. 
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Pioeogoocis Association, if applied to bv either 
party to tho disputo, shall appoint an ainpiro.” 

It is clear in this case that tho arbi¬ 
trators had disagreed and had not ap¬ 
pointed an umpire. If the matter rested 
there, there would bo no dilliculty in ro- 
polling tho objection of tho appellants; 
but the contract undoubtedly includes 
the Survey and Arbitration Rules of tho 
Dehli Piecegoods Association endorsed 
upon the back of tho contract and re¬ 
ferred to in Cl. 16. Rule 5 is as follows; 

‘‘Should tho two suvvpyors chosen by buvor% 
.and sellers bo uu-iblo to agree as to the nomi¬ 
nation of an umpire, tbo buyers or sellers mw 
apply to tho committee of tho associvtion 
within 15 d.^ys from the final date of survov to 
nominate an umpire." 

It is contended that tho sellers were in 
this case never given an opportui^ity to 
agree to the nomination of an umpire 
and therefore it could not bo said that 
the arbitrators were unable to agree, and 
that therefore the appointment of the 
umpire was invalid and the award there¬ 
fore bad. It is to bo nooeJ that tlieso 
rules nowhere mention arbitrators. They 
refer solely to surveyors whoso duties are 
different from those of arbitrators. But 
the rules are headed “Survey and .\rbi- 
tration Rules of the Delhi Piecegoods 
Association.” and wo are inclined to 
think therefore that, although tho rules 
are loosely worded, tliey are meant to 
apply to arbitration proceedings. A 
similar point was taken in the case of 
Sh^cshiL Chandra Dan v. Sukhaynnl Uaa- 
sidhar (3). Tho facts in that case are 
identical with the facts of the one under 
consideration. Tho High Court in that 
case came to the conclusion that 

‘‘the arbitrators had differed in such conclusive 
fashion as to put beyond doubt that they were 
not going to deliver a joint Aw.ard, and tho re¬ 
fusal of Mr. Roberts to adjourn t)io arbitration 
proceedings were equivalent, under the circum¬ 
stances, to a refusal to meet Mr. Khosla again: 
and the arbitrators Ijad separated without nomi¬ 
nating an umpire." 

We see no reason to disagree with tlio 
decision in that case. There was a final 
rupture between the arbitrators on 2nd 
.Tanuary 1927 and wo hold that Messrs. 
Jainey Brothers were then and there en¬ 
titled to apply to the Delhi Piecegoods 
Association to appoint an umpire, and 
that this objection to his award is not 
'sound. 

With regard to the objection that 
Shankar Lai was not authorized to sign 

(3) A. I. R. 1922 All. 219=07 I. 0. 4S7=41 
All. 472. 


the arbitration clause, tho learned Dis¬ 
trict Judge in his judgment sots out con¬ 
vincing evidence tliat Shankar Lai must 
have been authorized to enter into a suh- 
mission of arbitration on boliali of his 
firm, and we see no roa'^on to dilTor from 
his finding that ho was so authorized and 
that it was tho usual practice of tho ap- 
piellant firm to enter into similar agree¬ 
ments containing such a submission. The 
appo:il is dismissed with costs. 

K .N./r . K. .1 ppea I dinin issod. 
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MUKKUJf AND BkNNKT, JJ. 

Resho Jia m —Defendant.—.-\iipcllant. 

V. 

Chunni Si?iijh and anothei —PlaintiiV — 
Respondents. 

Letters Patent Api^oal No. 195 of 1929, 
Decided on Jtli June 1930, from judg¬ 
ment of Dalai, J.. I)/- Hith July 1929. 

Civil P. C., O. 21, R. 63 — Purchaser in 
execution of his own decree subject to mort¬ 
gage lien declared by Court without acquies¬ 
cing in order can question validity of mort¬ 
gage within one year of the order, 
person who ()iu‘'.‘lrisos |>roinJvly in 
of his own •lOi'rret'. iioa-irciitly subject l<i a inorl- 
gago lien .is (Icelua*! ity the Coiirl withoul, how¬ 
ever acquiescing in the or'icr inade in fivoMr 
of tho mortgagee i.s cntilli'il (o <|n ,'siion llin 
v-iliilitv ati'l bom fi lus of the mcnic'cc* wilhin i 
\ e ir of the oi ler ill llni <•! i i 111 i; i-i' : ■li '.Fi J. 
5!)9, Pod. ; 2-5 All. US ; 1. /,'. I'JP. All. 79 

and 47 C^tl. }}<'., /:•/. .'I' 1 10 C L 

Sliahd Sarnn — for Appellant. 

Pnnna Lil-foY Rcspomloiits. 

Bennet. J. — This is a Letters Valont 
appeal by tlia defendant Koslio Ram 
against a judgment of a learned single 
Judge of this Court upholding tlie decree 
of tho lower appellate Court awarding 
possession of certain jiroiierty to tho 
plaintiff on certain cotiditions. Tho 
plaintiff had a simple money decree for 
Rs. l.lOO against Boliari Singh dated 
17th Scptemiier 1925, and lie apjiliod on 
tho same dito for attachniont of tho pr<.>- 
perty in execution. On 3rd Octolau' i9'J-> 
his judgmont-dobtor Behari Sim'.h ("'■ 
cuted a usufructuary mortgage of ihi 
property to defendant 1 Ixe^ho him, Cn.- 
appellant before us. Thi.s mort:;i.i^" p>ir- 
l>orted to be for Rs. 1,009. f hi lOt li De¬ 
cember 1925 Keslu) Ham ma le an objec¬ 
tion to tho execution of i lie decree of the 
plaiabiff. claiming that dm proi.erty bad 
been mortgaged to iiim- On H-lh Jainiaiy 
192G, the objection was allo\ved in a pro¬ 
ceeding from which the plaintitT wa'> ab- 
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-sent, and it was held by the execution 
Court that the'property should be sold 
subject to the mortgage in favour of 
Kesho Ram. The sale took place four days 
later on 20th January 1926, and it has 
been taken by the lower appellate Court 
that that sale was made subject to the 
rights of Kesho Ram as mortgagee. The 
plaintiff decree-holder purchased the prOt 
perty himself subject to this mortgage of 
Kesho Ram. On 26th October 1926, the 
plaintiff brought the present suit contest¬ 
ing the validity of the mortgage by his 
judgment-debtor in favour of Kesho 
Ram, 

It has been argued by counsel for the 
appellant Kesho Ram that the suit of the 
plaintiff would not come under O. 21, R. 
63. and that the plaintiff is precluded 
from bringing the present suit in the 
civil Court. The ground on which the 
plaintiff is precluded is not particularly 
clear, because there is no principle of the 
law of estoppel by which the plaintiff 
could bo estopped. The purchase at the 
auction-sale by the plaintiff did not in 
any way prejudice the rights of the ap¬ 
pellant as mortgagee. The caso for the 
appellant has liowever been argued on 
tlie strength of obiter dicta in certain 
rulings of this Court. Wo may note at 
once that thcro is a definite ruling on the 
point in favour of the plaintiff Shah 
ZiynohUn Ahdul IIoMcin v. Knilash 
Chnnfhr U). 

In tliat caso it was laid down that a 
person who purcliasos property in exe¬ 
cution of his own docroo apprrontly sub¬ 
ject to a mortgage lion as declared by the 
■Court under S. 2s2, Civil R. C., without 
however ac'iuioscing'in tho order made 
up.dor S. 282, in lavour of the mortgagee, 
Ijs entitled to (lUG'^lion the validity and 
bona lidos of tho mortgage within a year 
of tho order in tho claim ciso. It is truo 
that in that caso it was pleaded hy way 
of defence, whereas in tho ju'esont case a 
suit has been brought by tho i)laintiff, 
but wo consider that there is no distinc- 
tion in tlie circumstances. Now tho cases 
relied on by tho learned counsel for 
tho appellant are firstly Tnnunl S'nujh v. 
Irzatuunissa Beijitm (2). That was a Full 
Bench case in which it was hold by a 
majority of two Judges to one that wlioro 
there was a notification in the sale procla- 
mation that there were two prior mort- 


U) [I'JOij 1 e.rj-J. 590. 

‘2) [1901] 27 All. 97=(1904) A. W. N. 174. 


gages on the property sold, the decree- 
holder purchased at the auction-purchase 
only tho equity of redemption of the 
mortgaged property and not the whole of 
tho proprietary rights therein. This 
ruling however did not deal with tho case 
of a decree-holder who claimed to bring 
a suit to contest the order in the execution 
department. 

The next case is Shih Kumar Singh v, 
Sheo Parsad Singh (3). In that case also 
there was a notification in the sale procla¬ 
mation of the existence of a mortgage. 
The mortgagee subsequently brought a 
suit for sale, and it was hold that the 
auction-purchaser was not debarred from 
proving that the mortgage was fictitious 
and without consideration. The Court 
proceeded to draw distinction between 
tho notification of a mortgage in a sale 
proclamation and an order by an exe¬ 
cution Court under S. 282, Civil P. C. of 
1882. that tho mortgage deed in fact 
existed. The Court hold that in the case 
of an order under S. 282 the Court, after 
being satisfied of the existence of the 
mortgage, sells only the judgment-debtor s 
right of redemption, so that tho purchaser 
does not acciuiro any greater rights than 
those of redeeming the mortgage. Again 
tho ruling did not consider the case of a 
a decree-holder auction-purchaser who 
desired to bring a suit contesting the 
validity of the order in the execution 
department. We may note that the 
language quoted from p. 420 of this ruling, 
Shib Kumar Singh v. Sheo Prasad Singh 
(3), is not in accordance with what is laid 
down in O. 21. R. 62. and the previous 
S. 282, Civil P. C. of 1882, as the rule 
slates that the Court may order that the 
attachment should continue subject to tho 
mortgage. This shows that the Court 
continues tho altachinont of the property 
subject to tho mortgage, and what is sold 
by subsequent sale is the property itself 
subject to tho morlgago and not merely 
the right of rodornption. 

In Agha SuHan Khan v. Mohabbat 
Khan (4) Ihoro was again a case of a 
notification in a sale proclamation and it 
was held that that would not preclude the 
purchaser from subsofiucntly questioning 
the validity of the incumbrance, and it 
was further hold that tho provisions in 
the Civil Procedure Code of 1908 did not 

nhT'[ 1 90G3 -28 All. 41S=(U>0(h A. W. N. 68. ^ 

(4) A. I. R. 1921 All. T9=G3 I. 0. 395=43 
All. 489, 
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differ from the previous law on the sub¬ 
ject in the former Code. There was no 
reference in this ruling to the possibility 
of a case contemplated by 0. 21, R. 63, 
so the ruling is not an authority on that 
point. 

Reference was further made to Kali- 
das Chaudhri v. Parsanna Rii7nar Das 
(5). In that case, as far as we are able to 
ascertain, the property was sold on 22nd 
August 1914, and the suit which was 
brought to contest, among other things, 
the validity of a mortgage, is a suit 
referred to as original decree No. 93 of 
1917. Presumably therefore the suit was 
brought at a period of moi'e than one 
year after the auction sale and the order 
on the application which were both on 
the same date, and accordingly the ques¬ 
tion could not have been raised in that 
case as to the right of an unsuccessful 
party to bring a suit under 0. 21, R. 63 
contesting the validity of an order in 
execution. 

The rulings therefore produced before 
us can be summarized as follows: One 
ruling of the Calcutta High Court repor- 
ted in Shah Ziauddin Abdul Hossein v, 
Kailash Ghunder (l) deals with the pre¬ 
cise facts before us, and that ruling is 
against the appellant. The other rulings 
merely contain obiter dicta on which the 
appellant seeks to rely, but in these 
rulings the rights of an unsuccessful party 
to a proceeding in execution to bring a 
suit contemplated by O. 21, R. 63, has not 
been considered. The weight of authority 
therefore is in favour of the plaintiff- 
respondent. Accordingly we consider that 
the judgment of the learned single Judge 
of this Court is correct, and we dismiss 
this Letters Patent appeal with costs. 

JS.vJjR.K. _ Appe al dismissed. 

(5) [1920] 47 Cal. 410=55 I. C. ISO. 
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Kendall, J. 

’Emperoi —Applicant. 

V. 

Salig Pam —Accused—Opposite Party. 

Criminal Ref. No. 255 of 1930, Deci¬ 
ded on 28th May 1930. 

Criminal P, C., S 195 (d—Village Pancha- 
yat acting in civil cases is subordinate to 
District Judge—Report of offence by pancha* 
yat to Collector and complaint by him is 
without jurisdiction—Criminal P. C., S. 476. 

A villAge Paachayat acting in a civil ease 
having oome to the conclusion that a person 
made a falsa statement and used a forgerl doen- 


inont in a e.iso before it sent a report to Iho 
Collector for his orders and tlie Collodor ap¬ 
parently acting as .a District ^fagi.'^trato made a 
complaint. 

Ileld: that the principal civil Court of tlto 
district was the District Judge, and the com¬ 
plaint of the Collector or the District Magis¬ 
trate W.1S without jurisdictiou. [P 112 C 1] 

Judgment. —The circumstances from 
which this reference arises have been 
stated very fully by the learned District 
Judge in his order. A village pancliayat 
having come to the conclusion that Salig 
Ram had made a false stitoment and 
used a forged document in a case before 
it. sent a report to the ‘Collector for his 
orders and the Collector apparently ac¬ 
ting as a District Magistrate made a com¬ 
plaint in the Court of tiro Sul)-divisional 
Magistrate under Ss. 4G7 and 471, I. P. 
C. with the result that Salig Ram was 
committed for trial to the Court of Ses¬ 
sion. As the Judge has pointed out, the 
panchayat is not subordinate to the Col¬ 
lector if it is a civil Court. As a civil 
Court it could have made complaint it¬ 
self which it did not do, for under Cl. (c) 
S. 195, Criminal P. C., the Court to 
which it is subordinate could have mad© 
such complaint. That Court as the 
Judge points out, is the luincipal civil 
Court of the district namely Ihe District 
Judge, and the comidaint of tiio Collector 
or the District Magistrate was thorofore. 
without jurisdiction. 

The learned .Assistant Governineni Ad¬ 
vocate who lias considered the matter 
with great care has argued that tlie 
Panchayat is not a civil Court as con¬ 
templated in Cl. (3), S. 195, Criminal 
P. C., but as a Court in the wider sense as 
referred to in Cls. (1)) and (c), suli-S. 
(l), S. 195, that the distinction is a 
real one as shown in t!io case of Dilay. 
Singh v. Emperor (l), and that a [lancha- 
yat is a Court has lieen held in a recent 
decision namely Makhna Das v. 
of State In the eirlicr decision re¬ 

ferred to above it has Ijeeri found that 
tliere are other trilmnals whicti may pro¬ 
perly be called Courts outside civil, re¬ 
venue and criminal Courts. Tt tn ly ho 
argued therefore that a ])anc!iayat is a 
Court in this wider sense and Hut as a 


panchayat is nndouldcdly suhoiilina'e to 
the Collector in many resp.jcis. as sliown 
in Ss 70 and 71, United Frovmces \ d- 
lage Panchayat Act of 10 ^ 0 . d, may rei- 
sonablv ho hold that the Colh'cfor is tho 

'dJ A.I. R.l'J25An.7:L'-|; All un. 

(2) A. I. K. 1927 All. T’-J 1. t • ■') ■ 
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■Court to which this Court, the panchayat 
is subordinate within the meaning of 

Cl. (c), sub-S. (1). S. 195. Criminal P. C. 

The argument is ingenious but it may 
be doubted whether the Collector for the 
purposes of Ss. 70 and 71 of the Act, ^ is 
“Court” rather than an administrative 
officer. In any case when once it is ad¬ 
mitted that a panohayat is a Court there 
is no reason to regard it as other than a 
oivil Court when it is exercising jurisdic¬ 
tion over civ’il matters and as a criminal 
Court when it deals with offences against 
the criminal law. It may not always be 
a civil Court, but in the matter from 
which the present reference arises it was 
undoubtedly acting as a civil Court and 
in such cases in my opinion the District 
Judge is perfectly correct in saying tuat 
it must be deo ned to be subordinate to 
the principal Court having original civil 
jurisdiction in the district namely the 
District Judge IhraseH. This is clearly 
provided in sub-S. (3), S 195, Criminal 
|P. C. The result is that I accept the re¬ 
ference and direct that tlie commitment 
be quashed and the surety or sureties of 
the accused he discharged. 

]\r.N./n.K. CommitfiKHit Qunshen. 
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Neamatullah, J. 

Jlam Salcal Sinah and Appli¬ 

cants. 

V. 

Emperor -Opposite Party. 

Criminal Ref. 771 of 1930, Decided on 
25th November 1930, made by Sess. 
Judge, Donares. 

if. Penal Code, S. 378—Judgment debtor’s 
nep’news cutting and removing crops at¬ 
tached only by beat of drum—Possession 
does not pass to Court—Removal with con¬ 
sent of judgment flebtor- Theft is not com¬ 
mitted— Civil P. C., O. 21, R. 44. 

Where iltrehtncnl of tnoveihlc crO)‘> is in\(lc 
ntcroly hv he it ol drum :in i tlie prorclurc 
crihe l hv O. -21. U. -3 I, Civil F. C., is not ful- 
lowed, liie [iruiliieo cinnotbo dec ned to have 
p-isscd from the possession of tho iid^inient- 
dob'or into the possession of the Court. If, 
tbo.cforc tho jtidymenl-debtor’s ne),io.vs cut 
and rornove on boh ilf of .^nd witli tlic consont 
of tdiG iiuli''nent tl. l)tor eneb croj^s, thev evnnot. 
bo held guilty of theft. [F Hi C ‘2] 

Order.—This is a reference made by 
tho learned Sessions Judge of Benares 
under S. 438, Criminal P. C., rocommoud- 
ing that the conviction of tho applicants 
of an offence of theft and sentences ol 
fine passed on them by a Magistrate of the 
First Class in that district bo sot aside. 
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The applicants for revision, Lalta Singh 
and Bam Sakai Singh , are nephews of 
one Jagardeo whose growing crop was 
attached in execution of a civil Court 
decree at the instance of Mahabir, the 
decree-holder who is also the landholder 
and out and removed the ‘crops said to 
have been so attached. 

The attachment was made by beat of 
drum and it is not disputed that the pro¬ 
cedure prescribed by O. 21, R. 44, Crimi¬ 
nal P. C., was not followed. That rule 
p.-ovides that in case of growing crops 

attachment shall be made 

"by arfising ^ copy of the warrant of attach- 

moot on tho laud on which such crop has 

grown" 

and another copy on the outer door or 
some conspicuous part of the house in 
which the judgment-debtor ordinarily 
resides ; 

"and the produce shall thereupon be deetnaa 
to have passel into tho possession of the 
Court." 

The crops will otherwise remain in the 
possession of the judgment-debtor. Un¬ 
like cases of other kinds of moveable pro¬ 
perty, in which attachment is made by 
actual seizure, custodia legis in the case 
of growing crops is symbolical and is 
effeclod only by affixation of warrants of. 
attachment provided for by the rule wlth-j 
out vvhich the crops do not pass into the' 
possession of tho Court. 

It is of the essence of theft as defined 
in S- 378,1. P. C., that the accused should 
move the property from the possession of 
another. If he does so when it has not 
passed out of bis own possession, he can¬ 
not he held to be guilty of theft. 

In this case the accused cut and re¬ 
moved the crops on behalf of and with 
the consent of his uncle Jagardeo and 
cannot he held guilty of theft. 

The reference is accepted and the con¬ 
viction of the applicants is sat aside. 
The fine if paid shall be lefunded. 

k.n./r.k. ♦ Reference accepted^ 
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UvNEiui AND King, JI. 

Kashi Nath and another — Opposite 
Parties —.\ppollants. 

V. 

Official Rcceivci —Applicant — Res¬ 
pondent. 

First Appeal No. G4 of 1929, Decided 
on 10th July 1930, from order of Dist. 
Julgo, Benares, D/- 10th Deo. 1928. 
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Kashi Nath v. Ofpl, Receiver 


Provincial Insolvency Act (5 of. 1920), 
S. 54 (1)—Onus of proving intention of pre¬ 
ference lies on Official Receiver. 

The onus of proving thvt the trvusfor by tiie 
debtor was mule with the intention of prefer¬ 
ring one creditor to others lies on OiTiciiil 
Rocciver : '20 I. C. 128 and 43 Cal. fi40, fief. 

[P 144 C 2] 

K. Verni'i —for Appellants. 

Gaihidhar Prasad —iov Respondent. 

Banerii, J. —This is an appeal by 
cue Kashi Nath and another against an 
order of the District Judge of Benares 
exercising insolvency jurisdiction. 

The order passed by tlie learned Dis¬ 
trict Judge is as follows : 

“It is ordered th.rt the mortgage deed dated 
23th November 1927, exocnlel by the insolvent 
be declared to be void and fraudiilent and be 
cancelled. The said inorlg.tge deed bo cancel¬ 
led except for Rs. 933.” 

Then follows an order as to costs. 

The Official Receiver of Benares })ro- 
sented an application on 18th Juno 1928, 
purporting to,be under S. 54, Prov. Insol. 
Act. The application in para. 4 stated 
that as the insolvent had executed a 
mortgage deed within three months of 
the date of adjudicatioti it was void as 
against the receiver. 

Paragraph 5 of the application stated 
that the transfer was made in jireference 
to some of the creditors of the insolvent 
and therefore the necessity of the ap¬ 
plication for setting aside the simple 
mortgage deed dated 2HLh Novcinhcr 
1927, and declaring it as void. 

The facts arc that one Tittn Sahu exe¬ 
cuted a simple mortgage for Rs. 2,700 in 
favour of the appellants before us hypo¬ 
thecating a house, and the considera¬ 
tion for the mortgage was paid as 
follows : 

Rupees 50 were paid in casli to Jil-tu 
Sahu ; Rs. 983, which was clue to the 
mortgagee and was the subject of suit 
No. 2477 of 1927, in the Court of Small 
Causes at Benares ; Rs. 734 left with 
the mortgageo for payment to two credi¬ 
tors of Jittu, namely. Munni Lai Rupees 
425-4-0 and Jai Narain and Shoo Narain 
Rs. 308-12-0. 

There was a previous mortgage in 
favour of Bala Prasad of 13th ^Iarch 
1923, and a sum of Rs. 933 was paid out 
of the sum of Rs. 2,700. 

Jittu Sahu finding, lie was unable to 
pay the debts duo by him, on 24th Feb¬ 
ruary 1928 presented an application to 
be declared an insolvent, and on 4th 
1928 he was adjudged an insolvent 
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hy an order of that date and the Official 
Receiver was directed to take chargo of 
his property. 

We have sot out above the application 
out of which this appeal has arisen. 

The defence of the api)ellants was that 
S. 54, Insolvency .\ct. did not apply to 
the suit and that only a portion of the 
mortgage money of the mortgage deed 
souglit to bo cancelled was paid to the 
defendants. The rest of the mortgage 
momy was loft with the mortgagee for 
payment to the creditors and the credi¬ 
tors had been duly paid. It was also 
stated that at the time of the execution 
of the mortgage in favour of the defen¬ 
dants the insolvent liad stated that he 
was paying off all the debts due by him 
as mentioned in the mortgage deed and 
that the dofondants, namely, the appel¬ 
lants, had no knowledge of any other 
debts and they had acted in good faith 
in getting the mortgage executed and for 
full consideration. 

Issues wore framed by the learned Dis¬ 
trict Judge and his finding were that the 
consideration entered in the mortgage 
deed was duly j)aid and that the mort¬ 
gage deed was executed for valuable con¬ 
sideration. 

The learned Judge says as follows : 

“J’or i transfer bv Iho insolvent is to be sot 
asi<1e inr.voly on (ho ^ronii^I la i( \u’ hid nrido 
tlio Ir.'iuKfor with I lie vii^v <>f t;ivinL; jn'Gforenco 
to <nie crcclitnr ov*'r the oilier mm\ it is 

iin on le rial w )ii‘i lu-r I lie tr iiisfcri'C acted in 
{tood faith or nd 

In the final ].art of his order ho finds 
that the mortg.Lge deed was executed by 
the insolvent within throe ntonths of the 
presentation of the insolvency petition 
with the object of giving pioferonco to 
certain of his creditors over o*hers and 
he therefore declared tfic mortgage deed 
to bo fraudulent and void as against I ho 
Ollioial Receiver. Tlio learned Judge 
then goes on to say : 

"The portion of the inorlgigc inoney (|nicl 
the prior niorlga'^ec) w.ip paid liy the o,i;)f s;ii’ 
parly to a prior iiiortga^ico v/bo wis? ohvion-'l'. 
a ficcured creditor, aii'1 is cover..'d t>y Cl. f'ii, 
S. 4.*’ 

and lie held that the opponle pari.y. 
namely the appellants lioforo us, would 
bo deemed to tie securo-l oruditors a-, 
regards tliis a'nount. ife (lion goes on 
to biy : , , , 

“ With this eo-oiai-.ii '.li- lourtgage do".I 
dated-isth NovcioIkt lUi* Iot.-I.. ainiu I Io I. 

Tlio first que-slion Ovil ^vo Iia.vo to 
(lecido is whether the order j^assod by 
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the learned District -Tudge annulling a 
document as void, and holding it to be 
a good document in part, is a good order 
under S. 54. Insolvency Act. We are of 
. opinion tha: 01. (2), S. 54, Insolvency 
Act, has no application to the facts of 
this case. 

It is admitted by the learned counsel 
for the respondent, the Official Receiver, 
that this form of decree is incorrect, and 
we are asked to pass a decree declaring 
the whole of the document to be null 
and void as a fraudulent transfer by the 
insolvent in favour of the appellants. 

It appears to us that the application 
filed by the Official Receiver is an in¬ 
artistic document and doss not show 
what were the grounds on which the 
Official Receiver asked for the document 
of 28th November 1927 to be declared 
void as against the receiver. S. 54 (l) 
lays down four conditions which a 
receiver has to prove before an order 
should bo passed by the Court annulling 
a document. They are ; 

(1) Tliat the debtor must, at the date 
of the transaction, be unable to pay from 
his own money his debts as they fall due. 

(2) The transaction must be in favour 
of a creditor. 

(3) That the debtor must have acted 
with tha view of giving such creditor a 
preference over his other creditors ; 

(4) Tlio debtor must be adjudged an 
insolvent on the insolvency petition pre¬ 
sented within three months after the 
date of the transaction sought to be 
impeaclied 

In this case the second and fourth con¬ 


ditions are jirovel and admitted. There 
is no proof in this case that the debtor 
at the date of the transaction was un¬ 
able to piy from his own money his 
debts as tlioy foil due. In the view we 
are taking of the transaction which we 
will state prosonllv we do not think it is 
necessary to send the case back to the 
Court below for a finding on the point. 
It seems that the point esoai'ed the at¬ 
tention of the Court, the Official Receiver 
and the counsel appearing for the appel¬ 
lants in the Court below. The law on 
the subject is perfectly clear and tliere 
is no ambiguity in S. 51, Insolvency Act. 
about what an Official Receiver has'got 
to jtrove to get a document annulled by 
the Court. A numhor of cases were 
cited by Mr. Kamla Kant Yerma, but in 
our opinion it is unnecessary to refer to 


all the oases cited by him. The law has 
been clearly set out in the case of 
Bhugwan Das and Co. v. Chuttan Dal (l) 
at p. 431 (of 43 AllX It appears to us 
that there has bean no doubt as to what 
a receiver has to prove to get a document 
annulled either in England or in this 
country. The law in England under the 
Bankruptcy Act is the same as the law 
in India and the law has been unaltered 
from the year 1869 down to the present 
day. We therefore think that no useful 
purpose would be served by repeating 
what has been repeatedly stated to be 
the points which a receiver has to prove 
under S. 54. If any reference was neces¬ 
sary we would refer to the case of Nri- 
pendra Nath’Sahu v. Ashutosh Ghosh (2), 
and Nripendra Nath Sahu v. Ashutosh 
Ghosh (3). 

The real point that has to be decided 
in this case is whether the transfer made 
to the appellants by the insolvent was 
“with the view of giving” the appellants 
a preference over the other creditors. 

The onus of proving that the transfer 
was with the view, namely with the in¬ 
tention of preferring one creditor to 
others lies on the Official Receiver. In 
this case, we may mention .that the 
Official Receiver led no reliable evidence 
at all. He called one witness, Anrudh 
Tewari, servant of one Narotam Das, 
who has been, in our opinion, rightly 
disbelieved by the learned District Judge. 

It is urged by the learned counsel for 
the appellants that the transfer by the 
insolvent although it had the effect of 
giving a preference to the appellants was 
nob made with the intention of giving 
preference to his clients. The evidence 
which was relied on by the learned coun¬ 
sel for the appellants was that the docu¬ 
ment itself and the statement therein 
show that pressure was being brought, by 
some of tlie 'creditors for payment to 
them, and hence the mortgage. The 
learned counsel for tim respondent has 
argued that the document in question 
could not bo looked at on the ground 
that it was not admissible in - evidence 
under the Evidence .\ct. We are of 
opinion that under S. 21, Evidence Act, 
this document was admissible in evi¬ 
dence. The Court has to decide what 

u, I. R. 1021 All. 41 = G2 1. c. 732 = 43 
All, 1-27. 

(-2) [191.51 29 I. C. 123. 

(3; [1910] 4.3 Cal. GIO—3.3 I. C. 543. 
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was the intention on the data of the 
transfer and in our opinion the docu¬ 
ment by which the purpose of seeing 
what was the priina facie intention of 
the insolvent. It may be that facts may 
be proved to show that the statements 
in that document were incorrect or false, 
but in this case there is no evidence to 
suggest that the statements of the 
insolvent in the document in question 
were false or incorrect. ^loreover, it 
is proved that although the initiative 
about the mortgage deed came from the 
insolvent there was a suit pending, 
namely Suit No. 2477 of 1927, by which 
the appellants had claimed Rs. 983 as 
against the insolvent. We are unable to 
hold that there was no pressure on the 
insolvent when ho entered into the trans¬ 
action that is in question and that 
although the document had the etTect of 
giving a preference to the appellants that 
was not the object or intention of the 
insolvent. 

The result is that we allow the appeal, 
set aside the order and decree of the 
District Judge and dismiss the applica¬ 
tion of the Oihcial Receiver dated 18th 
June 1928. The appellants will liave 
their costs of both Courts from the estate 
of the insolvent. 

K.M./u.K. Appeal allowed. 
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Dalai, J.—This is an appeal in the 
execution department from a deeroo of 
the District Judge of Bareilly passed 
in appeal. Mt. Mashmat liianoo is 
the judgment-debtor, and the decree 
passed against her was for the recovery 
of money out of the assets of her decea- 
sed husband Anwar Husain. For the 
purposes of this appeal we need only 
mention the application for execution of 
26th June 1927. In pursuance of this 
application certain properties were put 
to auction and were purchased by the 
decree-holder himself on 20tli October 
1927. The decree was thereby satisfied 
on loth March 1928. Mt. Ilashmat 
Banco applied to the executing Court for 
the setting aside of the salo on the 
ground that she had no notice thereof. 
Presunibly what was meant was that she 
was not notified either under 0. 21, R. 22 
of the application for execution nor un- 
dor O. 21, R. 66 of the dale of the pre¬ 
paration of the sale proclamation. Pos¬ 
sibly the two subordinate Courts have 
taken an indulgent view of the facts of; 
case in holding that service on iier was' 
not sullicient. Slie is a jiardainishin lady 
and in the nature of things service can¬ 
not he made on her personally. Slie was 
reported to bo inside a Itoiiso, and the 
summons v.’as allixod on the gate. Jfow- 
ever it may be, tlie iinding of fact is 
final tliat tiicre was no proper service of 
notice. 


Dalal and Bennf:t, JJ. 

Kaahi Bam and oi//c/s — Decree-holders 
—Appellants. 

V. 

Mt. Hasrnat Rrt7^oo - Judgment-debtor 
—Respondent. 

Execution Second Api)eal No. 862 of 
1929 Decided on 9th December 1930, 
from decision of Dist. Judge, Bareilly, 

D/- 23rd March 1929. 

Civil P. C. (1908), S. 47—Application for 
setting aside sale on ground of omission to 
notify under O. 21, Rr. 22 and 66, though 
falling under S. 47 is governed by Limita¬ 
tion Act (1908), Art. 166. 

Though an ap[)licatioii hy .a jiKlginent-dehlor 
for setting aside sale on the ground that he 
was not notified either iindor O. 21, R. 22 of 
Uie application for exeention nor under O. 21 , 
R on of the date of the proparn tion of the salo 
procHmttion, falls under S. 47, still it is go¬ 
verned by Art. 166; 50 Cal. 97',; A. I. R. 102) 
(■'ll- 351; A. I. R 1021 2ra-l. 137 and A. I. It. 
1327 Mad, 391, Rel. an. A.I.R. 1024 Mad. 431. 
li.) and .1 I. R. 1926 Cal. 60. Erjd. and 
^ [P 145 C 2. P 14G 0 1] 

G. iS'. PathaJe —for Appellants. 


Tlie trial Cuiiri was not very 
clcrinite, so wo lookci.l into tlio matter, 
and in both cases the service was made 
in the same manner as would bo ])Ossiblo 
for service on a pardanashin lady. The 
first Court set aside the sale, but made 
a provision that the decrcc-holdiii- may 
ai>ply for execution again by sale of Iho 
property provided he proved tiiat the 
transfers in favour of the lady were col¬ 
lusive and did not in reality jmss tlio 
property to the lady. On appeal tlie 
learned District Judge kept the -ale in 
suspense and did not set it aside, lie 
directed the decree-holder toaiipl.v fcjr an 
inquiry as to whom the pioj-eily I'C- 
longed. Tie explained tiiat il !)ie/inditig 


was that the projjcrty 
lady the salo would 
rendered void, and it it 


autonKii ic.illy 1 'C 
was j'l'in'ed that 


the property did no' b 'hin;.; to tlie lady 
the sale need nol be micrlered wilh. 
Buell an order wo'.ihl lea'l to con-^iilora- 


blo confusion. The 


salo roiJiaimng in 


1931 A/19 & 20 
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suspense the decree-holder may take no 
action whatever and enjoy the benefit of 
sale. Such an order cannot be upheld. 
The question before us is whether the 
sale should be set aside or not. 

The respondent was not represented 
here. But Mr. Pathak, on behalf of the 
appellants has put fairly before us the 
case law on the subject. The matter for 
inquiry is whether the application of 
Mt. Hashmat Banoo was or was not bar¬ 
red by the period of limitation prescribed 
by .\rt. 166, Liin. Act. The subordinate 
Courts have not noticed the addition to 
Col. 1 of that article made by Act No. 1 
of 1927 which came into, operation on 1st 
January 192B prior to the appliction of 
Mt. Hashmat Banoo to have the sals set 
aside. Col. 1 of the article now reads 

as below: ^ , , 

“Undoiltbe same Code (CLvil Procedure Code) 
to set aside a sale in execution of a decree in¬ 
cluding anv such ai)plication by a judgment-de¬ 
btor.” 

the period prescribed is 30 days from the 
date ol the sale. 

The present application was made long 
after that period. The argument of the 
trial Court was that tlio application was 
one under B. 47, Civil P. 0. and the 
period of limitation applying thereto was 
one of throe years. There was a certain 
amount of conflict of opinion between the 
Calcutta and Madras High Courts as to 
wlicthor Art. IGG. Lim. Act. applied to 
an application by a judgment-debtor un¬ 
der S. 47 or not. The addition to this 
article has now sot the controversy at 
rest, so it appears that what tho legis¬ 
lature desired by tho enactment of this 
article was an application thereof to tho 
provisions of S. 47 also. In Sotish 
CJian^h-a V. Xishi Chan'’lra DiUta {l) it 
was held by a Boncli of two Judges that 
an application under S. 47, Civil P. C. 
for sotting aside tho sale of a property 
on the ground lliat it did not belong to 
tho original ivulgment-dobtor' is governed 
by .\rt. 166, Liui, Act and not Art. 181. 
The view has been consijtontly adoi>tcd 
by that Court and was roaHlrmed in 
T-iaripada Ihihl.i r w lUiroda Pra-iad lioij 
(2). A Pull Beiuh of the Madras High 
Court would appear , without close oxi- 
mination to have bold a dilTerent view in 
Rajncjopala Ayyar v. llamanuja C'/ia- 

(1) ri91‘0 to OTy—'.4 T. C. 431. 

(2) A. 1. H.1025Cal. 3U=-S-2 1. C. 322=51 
G.il. 1014. 


rirar (3). In that case however the sale 
in execution was held to be a nullity and 
for that reason the Judges were of opi¬ 
nion that the period of limitation for an 
application was one of three years. Only 
a few months previously a Bench of two 
Judges had held in Paramasiva Thevar 
V. Pulukaruppa Thevar (4), that an ap¬ 
plication by a judgment-debtor to set 
aside a sale held in execution on the 
ground that the proclamation of sale was 
not published in tho village in which the 
property was situated fell under Art. 166 
and nob under Art. 181, Lim. Act. The 
same view was taken by another Bench 
of two Judges of the Madras High Court 
subsequently in Miithu Kumarasivami 
Pillai V. Muthusivami Thevan (5). In 
that case tho properties of some one 
other than the judgment-debtor were sold 
in execution of a decree more than 30 
days after the sale. The decree-holder 
purchaser found out his mistake and ap- 
plied for further execution by setting • 
aside the sale. It was held that Art. 166, 
Lim. Act, applied and that the sale could 
not be set aside when the application 
was made more than 30 days after the 
sale. Mr. Pathak has also drawn our 
attention to the Calcutta case of Man- 
matha Nath Ghose v. Lachmi Devi (6). 
In that case however specific fraud was 
proved in so far that the decree-holder 
by certain means prevented notice of the 
sale reaching a pardanashin lady. In 
the present case there is no allegation 
that service was not made on Mt. Hash- 
mat Banoo by reason of any action of the 
decree-holder. We are of opinion that 
tlie limitation applicable to this appli¬ 
cation was one of 30 clays. The appli¬ 
cation of Mt. Hashmat Banoo was there¬ 
fore barred by time. We set aside the 
decrees of the subordinate Courts and 
dismiss the application for the setting 
aside of the sale. Parties will bear their 
own costs throughout. 

I’.n./r.k, Decree set aside. 


(3) A. 1. H. 1H24 Mad. 431=80 1. C. 93=47 
Mad. -238 (F, n ). 

(4) A. I. R. 1924 Mad. 137=77 I. C. 031=47 

Mad. 525. 

(5) A. I. R. 1927 Mad. 394 = 100 I. C. 522=50 
Mad. G39. 

(0) A. I. R. 192S Cal. 00=105 I. 0. 05=55 Cal. 
90 . 
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Sen, J. 

on difference between 
Mukeuji and Bennet, JJ. 

Qayuvi X/ia/i—Appellant. 

V, 

City Boards Musssoorie —Respondent. 
Misc. Ref, No. 381 of 1930, Decided 
on 19th Daoeraber 1930. made by Supdt., 
Dehra Dun, on 22nd May 1930. 

(a) U. P. Municipalilies Act (1916), S. 298 
—Schecne of Act with regard to granting of 
licenses for building explained. 

The whole scheme of the Act discloses tlie 
fact that the power of the Municipil IJoird lo 
grant or withhold sanction to a is con¬ 

fined to the questions of siniiatiou and to 
some extent uniformity of l)uiMings >vhero 
thev abut a road .—[Benncly J,, contra.) 

[P 14S C 2] 

(b) U.P. Municipalities Act n916). Ss. 184 
and 321 ^Municipal Board is not authorized 
to encroach on private rights except for pub¬ 
lic benefit—Decision of Board cannot be 
final when arrived at without hearing evi* 
dence—Board should not disallow erection 
of building because it would look hideous. 

The Municipal Bo.ird is not given any auth¬ 
ority to encroach on the rights of the in¬ 
habitants except for the purpose of the benefit 
to the public in general. The decisions of the 
Bo%rd or the appellate authority (Collector 
or the Commissioner as the case may Ijc) is no 
doubt final under S. 3*21 ; it is impossi!)lc to 
believe that a decision ou a qnesliou of private 
rights could have been given finality where 
the decision is arrived at without hoiring evi¬ 
dence or where tlie decision is arrived at by a 
body of men nob e^peciallv trained in law res¬ 
pecting private rights. It is not open either to 
the Board or to the appellate antliorily to dis¬ 
allow a proposal to erect i building ou tlie 
gronnd that it is hideous in its appciraiioe and 
would therefore iujuriously affect the vilue of 
a neighbour's property. In such rn liters tho 
parties should be left to seek their own reiiiedy 
in civil Court.— Dennet, J, (contra.) 

[P 148 C 2, P 119 C 1, 2] 

(c) U. P. Municipalities Act (1916), Ss. 319 
and 298—High Court has no power to ques¬ 
tion District Magistrate's decision. 

It is not open to the High Court to question 
the District Magistrate’s decision th U bve-law 
No. 2y framed by the Municipil Boa’vl under 
S. 208 of the Act has been properly disregirdcd 
or depirted from. ^ [P 140 C 21 

U. P. Municipalities Act ^1916), S. 318 
—For relaxing bye-law 23 of the Municipal 
District Magistrate in appeal can 
take into consideration the three heads, viz, 
sanitation, prevention of disease and over¬ 
crowding of houses. 

Bennety J .—For relaxing bye-1 iw 23 frimed 
by the Municipal Board anythiug wliich svouM 
come under the three heads, viz., sinitition, 
prevention of disease and overcrowding of 
houses, is a matter which should be considered 
by the District Migistrate in an appeil. Bub 
it ia open to the appellant to show that the 
Tolaratioa of the bye-la\v would adversely affect 
hi8 promises in regard to any of the three be.ads 


and if ho succeeds in showing this, tlioii it will 
bo for tho District Magistrate to consider wlio- 
thor under those circumstances tho bye-law 
should be relaxed or not. Vho verv lusis of 
tho bye-law involves a question of private 
rights. [P 1.30 B 1, 2] 

(e) U- P. Municipalities Act (1916), Ss. 
318 and 298^By e-law ,No. 23 framed by 
Hill Municipality — Terms "overcrowding'’ 
and "sanitation" in the bye-law, explained. 

Dfnnety /. — The bve-Iaw being fiMinod Ijy a 
Hill Municipality, tho terju ‘‘overcrowding** as 
used in it, cannot mem overcrowding in the 
sen^c in whi:;h it is used in densely populated 
cities. Tho term “overcrowding” moms that 
houses should lie at such distance fromoioh 
other that one liouse is not injuriously alTocted 
bv another house, ’‘Sanitation” is also a wide 
torjii, I( is a juistake to oou'^ider svuitifion as 
e^juiV\lonl to a driinage system. Sanitation 
means tho sciouco of heilth, and lienco the 
health of the inhabitants is a question tliat 
maybe considered under tho levins "svniti- 
liou,” There is no limitation tint these hve- 
liws to bo framed by a municipality under 
S. 298 must onlydol with buildings which 
abut on a roicl. 'riie l)ye-la\vs on otlior mittcrs 
such as smitition can as well lie framed. If 
there are such bye-laws, thoy regnlito tho dis¬ 
cretion of tlie Board and tho District Mtgis- 
trate on questions as to how and whou the 
rules under the b’*e-liws sho”«M he relixcl; 
otherwise tlioir discretion is not limitcl. 

[P 130 0 2. P 131 C 1] 

(f) U P. Municipalities Act (1916), .S. 321 

— Decision of Municipal Board though, not 
consisting of experts, is conclusive. 

B'rnnet, J .— The Mtini<di>vliLio5 Act \< an Act 
for Lo'*iI ScU-goveruinciiL Vno prim^iple of 
IjOciI Solf-govornmeat Dthit tin* itraihitvnts 
and not experts sliould dc'^id*** (li dr own lo'il 
afixirs. Ilouce t(ie do'dsiou'; of tin? M 
Ihurd and tho inpollito antliorily, though tho 
Boird is con\[)o^c \ of jiic:nhjr.> without legal 
tr lining an 1 not of experts, are coir.dusivc as 
dire-tod under S, 321. [B Ml C 2] 

(g) U. P. Municipalities Act fl916), S. 208 

— Bye-law No. 23 framed by Municipal 
Board under S. 203 can be relaxed by full 
Board on recording special reasons. 

/.—It is within the comavoti:*'- t’lp 
Pull Board during the .season to relax (he rigcMir 
of an}’ rule under bve-liw No. 2 5 fi l ir l 
by the Boil'd under S. *20i»f the \>‘t. i.i any 
pirticulir case for sne^d n*iSNas toh* n- 
corded in writing. .1* 1*»2 (5 2^ 

Mu’cerjl, J. —Tiiis is a i-'jforijii i i l>y 
the leivnel I)i-;'ricl- Minis'.Mto oi Dj'um 
D im under the fellowie'.; cire'im i-io 
In Mussoorio. \vhic!i i-; wiiliiti llrj i iris- 
diction ofthelovrnol Mi^isfcrif^, :i ^ea- 
tloniin do^cril))'! :isth) II ij i ."s i lili of 
Atnaw.i.n, pat in an iptilici'Mn before 


the Muni(;lpi.l lor p n 

make cerlaiti aMitious an I 
to a hoiHe whieli h)tiil 


iiission to 
lU irit'ons 
pircliijol. 


This lio'.ise \v is kno >vn 


-IS C3.;il Hotel 


and apparently wis usjl is in hobol !)■> 
fore the [uiroliise. AdiiC3nb to I’leliuild- 
ing purchased l)y the Hiji of A-nawan, 
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is a house known as Ivy Cottage, 
which is owned by one Sardar Abdul 
Qayum Khan, a political detenue. That 
building has been obtained on lease by 
one Sardar Bhagat Singh and is being 
used as an hotel and has been called 
“ The Grand Indian Hotel.” The Raja 
Sahib of Araawan, among other altera¬ 
tions, constructed a bathroom at the 
north-west corner of his house. The 
estate owned by the Raja Sahib of 
Amawan, it appears, is on a much higher 
level than the estate Ivy Cottage. The 
Raja Sahib of Amawan, to obtain fur¬ 
ther room for his building, has con¬ 
structed the bathroom^ on certain girders 
and it now hangs out in the air sup¬ 
ported on girders. The result is that 
to some extent the added building (the 
bathroom) hangs over the Ivy Cottage 
estate. The Municipal Board of Debra 
Dun having granted sanction to the con¬ 
struction, the political ollicor. who looks 
after tlio interest of the political detenue 
Sardar Abdul (,)ayiim Khan, took up 
the matter and lodged an appeal on be¬ 
half of the Sardar before the Magistrate. 
The objections that were taken to the 
grant of the sanction were threefold. 
The first objection was that the Raja 
Saliib of Amawan had been permitted 
by tho Chfcy Board to make a construc¬ 
tion on the land of the appellant. The 
second point was that the proposed 
bathrooms, if constructed would in¬ 
juriously and materially affect the appel¬ 
lant's buildings. The third point was 
that tho grant of sanction was opposed 
to law and equity and contrary to prin¬ 
ciples of sanitation. 

So far as l!io first point was concerned, 
the learned Magistralo hold that, if any 
land of I ho appellant liad boon on- 
croaciied upon, that was a matter for the 
civil Court lo decide. 

On the (luosfion of sanitation tho lear¬ 
ned Ivlaglsfrate considered the arguments 
from dilTeront iioints of view. It appears 
that one of I l^o bye-laws framed by 


the Municipal Board of ?ktussoorio was 
byo-law No. 2d ami was meant to bo a 
bye-law framed under S. 298. list 2. sub¬ 
list (i) Cl. (j)- The idea therefore in 
framing the bye-law was the avoidance 
of ovorcroNvding in houses and inhabited 
sites The bve-law lays down that no 
l,nilding sluiil he erected or re-erected 
outside bazar areas in such a manner 
tliat any portion of it would be loss 


than 50 yards from any other building, 
etc. It is a fact that the bathroom 
complained of (we are concerned only 
with one particular bathroom, although 
the Raja built several) was less than 
50 yards from one of the buildings on 
the estate, Ivy Cottage. The learned 
Magistrate considered how far the ques¬ 
tion of sanitation was affected by the ^ 
construction of the bathroom. He is 
of opinion that the Municipal Board 
could depart from the bye-law, but for 
good reasons. He held that there was 
sufficient justification for the Board to 
depart from the bye-law and to give the 
Raja permission to construct the bath¬ 
room. The learned Magistrate held that 
the sanitation of the locality was not 
affected by the existence of,the bath¬ 
room and, as a matter of fact, the sanita¬ 
tion was likely to improve by the in¬ 
troduction of a sanitary bathroom in 
place of an old kind of service bath¬ 
room. Tho learned Magistrate says in 
para. 3 of his order of reference, refer¬ 
ring to the breach of R. 23, that he 
accepts the e.splanation of the Municipal 
Board that the sanction had been given 
by the Full Board. Then he says, that 
it was pointed out to him that the 
building did not constitute a new build¬ 
ing, but was merely an addition and 
alteration to an existing building, and 
this argument was also accepted by 
the Magistrate. Then he considered the 
question of sanitation and concluded by 
saying : 

“I .see therefore no reason for taking any 
cxcoi)tion to tho Boar-Ps order sanctioning in- 
{rinsemeiit of the distance rule on the ground 
that the proposed addition.^ and alterations 
will improve the sanitation of the locality.” 

Now a rule which is meant to avoid 
overcrowding must he treated as a rule 
designed for the betterment of sanita¬ 
tion and to avoid want of it. The whole 
scheme of the Municipalities Act dis¬ 
closes tho fact that tho power of the 
Municipal Board to grant or withhold 
sanction to a building is confined to 
the questions of sanitation, and to some 
extent, uniformity of buildings where 
they abut on a road. Tho points on which 
bye-laws may he framed are onnmeratedj 
under S. 298, and they show this design.i 
I need not dilate on tlie point. A 
cursory perusal of the list will show 
that the Municipal Board is not given 
to it any authority to encroach on the 
private rights of the inhabitant except 
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for the purpose of beneBt to the public 
in general. For this reason, all other 
questions of private rights have been 
left to be determined by the Courts: 
see S. 184, Municipalities Act. The 
decisions of the Municipal Board or of 
the appellate authority (Collector or the 
Commissioner as the case may be) is 
final under S. 321 of the Code. It is 
impossible to believe that a deoi-^ion 
on a -question of private rights could 
have been given finality where the deci¬ 
sion is arrived at witliout liearing evi¬ 
dence or where the decision is arrived 
at by a body of men not specially 
trained in law respecting private rights. 

The learned Magistrate therefore 
found himself unable to decide that lie 
should interfere with the sanction gran¬ 
ted by the Full Board to the Raja of 
Amawan, on the simple ground that the 
bathroom ** detracted from the valuo 
and amenities of the appellants pro¬ 
perty." Now, what the learned Magis 
trate meant by detracting from the valuo 
and amenities of the appellants pro¬ 
perty is explained by himself at another 
place in liis judgment. He found that 
the hath room was exceptionally pro¬ 
minent and unsightly : vide para. 4 of 
the judgment. As I have said, there 
' were three bathrooms. With two of 
these the Magistrate liad no (piarrel, 
and the third one. he found jutted right 
out above a \)ortion of the appellant s 
“ Ivy Cottage ” estate. Then ho says ; 

“What (loos appear to coi.ccni me howevor 
is that in mv opinion no sane m tu can possilily 
doubt that the cxisteneo of this hideous new 
bithrooin right above the entrance door and 
over hi.s annexe of Ivy Cottigo must iii- 
jurionsly affect the value of appellant's pro¬ 
perly.” 

Being unable to decide whether the 
ground on which the existence of tlio 
bathroom is objected is one of tlie 
grounds on which the Municipal Board 
and therefore tlio appellate authority 
might lawfully interfere with tlie con¬ 
struction, the learned Magistrate lias 
made this reference. 

I am clearly of opinion that having 
regard to tlie general scheme of the 
Municipal Act, and the finality of the 
orders passed by the Municipal Board 
and its appellate autliority, it is not 
open to either of them to disallow a 
proposal to erect a building on the 
ground that it is hideous in its appear¬ 
ance and would therefore injuriously 


art’ect the value of a neiglibour’s property. 
In such matters the jiirties slioiild hoj 
left to sock their own remedy in Court 
and the Municipal Board or its appellate 
authority should not talce upon itself the; 
duty of disallowing a construction on 
the ground that it “ detracted from 
the valuo and amenities of a neighbour’s 
property. ‘ 

[ would answer the reference accord¬ 
ingly. I may mention before leaving 
the subject, that in my opinion it is not 
open to the High Court to question 
the District Magistrate’s decision that 
hye-law No. 23 has been properly dis¬ 
regarded or departed from. 

Bennet. J.—This is a reference by the 
District Magistrate of Debra Dun under 
S. 319 (l), Municipalities .\.ct, U. P. ct 2 
of 1916. for a direction as to whotlior he 
should consider certain matters in hear¬ 


ing an appeal under S. 318 from an order 
of the City Board of Mussoorie. S. 293, 
Municipalities .\ct, prescribes in List 2, 
Further bye-laws fora Hill Municipality, 
heading I—Sanitation and Prevention of 
Disease that bye-laws may ho made for 
“ (j) preventing overcrowding in houses 
an I inhahito l sites." U. P. C i/.el te of 
4th May 1918. p. 419. shows that under 
this section (ho Mumciiial Poird of 
Mussoorie made the follo'.vin'4 I'vo-law : 

Un-lfirS. 2 ') 8 , >, luHin-; 1 . Oi-'i'-ib 

No buiMiiig sh ill li<‘ r-i-i-'U.'I 'H' c.n:,- 

siilc b i.< ir ai-'-IS ill siu-li m imi' i' ih il in;' ["if 
tiou of it \v^)ul'l 

( i) fift) \ \r.ls ft'uin Hiy Irnldins hidI 

(b) fifteen ^ from the Ijoh idI ii*y of llio 
o>t\to on wliJcli it is in i>corc’tud, [irovilcl 


'b a I 

( 1 ) nothing ill lliis b;. c -1 iw s’.i ill fo 

)oii i fi le i-e;) vir.s oi- ininnr a'l'litU' ns 'ii-l i iu-r 
ions lo in etisliiif' bnilding .in 1 (21 lui' bhi-.; in 
jl. (a) shill iqiply to a bnilclins inten-h-l >s m 
)atliouse as regirds il.s rlisUn-’; fr-nn .i-i' 
nilrling which it is i:.tun h.-'l lo r f,-:n 

inv olher oulhonso. 

Nn'.f (II. -An onlhoiiso is i h'liMin'-, 'hu u'.* “ 1 
roni the nvxin linildiiig an.l n- 1-1 . 1.-5 i.il'-’n u 
;olown, stables, scrv uu ?' -pi irlef^ or fur -Ide 

nu-posc. . , . 

(•2) The .lislan<-c shall l»e e-^Miiiii-Ji in a 

ice line from the iioircst point cf tli-- -‘ n-nm;.' 
miliing or iioitii-i iry to the u-j it oH poi lU -i 
ihc proposed b iihling. 

This is the rule as it was pnlui-nml 
and confirmed by the ('uininis^iun-.-r. 

The District Magistrate -tale- : 

Rehixatiuii of llieso feb- ' 


i » 


\,i> .\f\ iM* bo 

llowc.l bv the Full iio.rl 




or special reasons to be r-- . 

Wo l.avo not boon -bown -n llio 
:!..aUetheantbovnv fov tb.. ol Uomo. , 
ami the Masistmlo on; 4 bt to vm.l, it. 
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Assuming that it is correct, the question 
is: What is the nature of the special 
reasons which should be considered by 
the Board or the Magistrate in allowing 
relaxation of the rule? The answer to 
this question is found in a consideration 
of the purpose of the rule. The purpose 
of the rule is shown by the words used 
in the section which authorizes the 
Board to make the rule. Those words 
are quoted above and are “sanitation and 
prevention of disease, preventing over¬ 
crowding in houses and inhabited sites.” 
Anything therefore which would come 
under these three heads, sanitation, pre¬ 
vention of disease, overcrowding, is a 
matter which should be considered by 
the District Magistrate in this appeal. 

The exact matter referred has not been 
definitely expressed as an issue by the 
District Magistrate. The appellant is 
the owner of premises formerly known 
as Ivy Cottage. The respondent is the 
City Board of Mussoorie. Tlie appeal is 
against an order of the Board of lltli 
March 1930 sanctioning the application 
of the Raja of Aiuawan to add certain 
latrines to the upper storey of bis pre¬ 
mises wliich adjoin Ivy Cottage. As to 
distance the Magistrate finds that 

“ a pluiub line dropped from the furthest 
comer of this new bathroom would just about 
icr(rh the caves of Ivy Cottage on the Raja’s 
side, and llic distance from the apes of the 
projecting triangle A.\ on the Rajv's ground 
level to the ridge of Ivy Cottage roof is 19 feet, 
while it is also 19 feet from the apex to the 
cavo< "{ Ivy Cottage on the Ilaji's side. ” 

liyo-Uiw ii 5 is therefore clearly in¬ 
fringe.! as it lays (lo^vn that the distance 
should bo 50 yards, that is, 150 feet; wliere- 
as the distance hero is only 19 foot; and 
the bathroom is on the boundary instead 
of b-eing 15 yards irom it. The owner of 
.Ivy Cottage made an appeal stating his 

objections as follows ; 

“ y. That the proposcl bitlirooins, etc., if 
constriieted will, in an\ case, injuriously and 
materially affect the appellant's building. 

•1. That the afnrcsiid giant of sanction is 
opposed to law and equity and contrary to prin¬ 
ciples of s iiiit ition. ” 

In par.!.- 3 of his referring order the 
Magistrate appears to deal with para. 4 
of the grounds of appeal and it was 
argued for the respondent Raja of 
Amawan that the system of Hushed 
latrines with a waste pipe was a more 
sanitary system than the system of 
sweepers and the Magistvato accepted 
that argument. 

In para. -1 of his referring order the 


Magistrate considered ground 3 of appeki, 
and apparently what he desires to know 
is whether this is a ground which he is 
entitled to consider. No doubt S. 184, 
Municipalities Act, provides that a sanc¬ 
tion by a Board shall not prevent any 
person claiming his rights in a civil 
Court if bis property is damaged by the 
building sanctioned. But S. 318 lays 
down that “any person aggrieved” by 
any order such as the present may appeal 
to the District Magistrate. The rule is 
framed for the purposes of sanitation, 
prevention of disease, and prevention of 
overcrowding in houses and inhabited 
sites. It is open to the appellant to 
show that relaxation of the rule would 
adversely affect his premises in regard to 
any of these throe matters, and if he suc¬ 
ceeds in showing this then it will be for 
the District Magistrate to consider whe¬ 
ther under those circumstances the rule 
should be relaxed or nob For exaraplej 
the Magistrate mentions that instead of* 
making the bathrooms project by adding 
them to the existing building, the Raja 
could have installed the flushing system 
in his existing bathrooms. It is open to 
the Magistrate to consider whether these 
projections tend to overcrowding in 
houses and inhabited sites, and whether 
sanction should be refused on that 
ground. 

In regard to the argument that the 
objection of the appellant should not be 
heard because it is based on interference 
with his private rights, I would point out 
that the 'very basis of the bye-law in 
question involves a question of private 
interest. The bye-law .says that the re¬ 
erected building sliall not be fifty yards 
from any other building. It is natural 
that the person to object would be the 
owner of the other'building. It is also 
natural tliat he should object on the 
grounds that his building was in¬ 
juriously and materially affected.” For 
it is his building which is in question. 
His is the building within the fifty yards 
limit, and not other buildings in the 
neighoiuhood generally. The question of 
whether the byo-law should or should nob 
be relaxed must be considered from the 
point of view of liis biiil iing 'and how it 
will bo affected, for it is the only build¬ 
ing which will be affected by the relaxa¬ 
tion of the bye-law. Overcrowding is a 
very general term. The bye-law in laying 
down a limit of fifty yards could not 


1931 


Abdul Qayum v. City Board, Mdssoorie (Sen, J.) Allahabad 151 


mean overcrowding in the sense in which 
it is used in a densely populated city. 
iThe bye-law is one which may be framed 
■by Hill Municipalities only. It appears 
to me to moan that houses should bo at 
such distances from each other that one 
house is not injuriously affected by an¬ 
other house. “Sanitation" is also a wide 
jterm. It is a mistake to consider 
'sanitation as equivalent to drainage 
jsystems. The confusion is possibly due 
'to the fact that shopkeepers who sell 
and erect water closets euphemistically 
describe 'themselves as sanitary engi¬ 
neers, w’heroas not long ago they wore 
|more simply known as plumbers. Sanita- 
jtion” is derived from the Tjalin word 
Jsanitas which means health, and sanita- 
'tion,’ means the science of health. The 
question therefore is not merely whetlier 
in the abstract one system of latrines is 
better than anotVier system. The matter 
is wider, and I think that the health of 
the inhabitants of Ivy Cottage is a ques¬ 
tion which may bo considered. As to 
the question of the additions being 
hideous ’and unsightly, S. 180, Munici¬ 
palities Act, gives the Board an absolute 
discretion to refuse to sanction any work 
subject to the provisions of any bye-law. 

“Subject to the i)rovisions of any bye¬ 
law, the Board may either refuse to sanc¬ 
tion any work.” Bve-laws.niay be made 
under S. 298, List'I, A (f), prescribing 
“the typo or description of buildings’ 
which may bo erected, and under A (h) (i) 
prescribing the “method of construction” 
for erection, re-erection or alteration of 
buildings. There is no limitation that 
these bye-laws must only deal with build¬ 
ings which abut on a road. If there are 
any bye-laws in this Municipality on the 
point those bye-laws would r^^gulate the 
discretion of the Board and of the District 
Magistrate. If there are no bye-laws on 
the point disci'etion is not limited. In 
my opinion therefore this point is also 
one which may be considered by the 
iDistrict Magistrate in this appeal. Then 
there is the argument that a T^Iuni- 
cipal Board is not competent to decide 
the question of whether the bye-law 
should nob be relaxed because the liouse 
of objector is adversely affected. In the 
present case the erection was of latrines, 
and systems of latrines have been consi¬ 
dered, and the argument is that a Board 
can only consider such matters as systems 
of latrines from the point of view of the 


neighbourhood generally. Bub the bye¬ 
law in question does not refer to latrines; 
it refers to buildings generally and altera¬ 
tions of buildings. Let us suppose that 
a person purposes to add an ordinary 
room, not a latrine, to his building, and 
that the proposed room would be within 
fifty yards of an existing building. The 
Board is asked to relax the fifty yards 
rule. What matters are there for the 
Board to consider, except the question as 
to whether the existing building would 
be adversely affected from the point of 
view of overcrowding and health ? 

A further development of the argument 
is that a Municipal Board is composed, 
it is said, of persons without legal train-l 
ing and therefore unfit to decide such 
questions. It appears to bo sufiicioni 
rei'ly to tliis to point out that tlie Muni¬ 
cipalities Act is an Act for local self- 
government and that the irinciple of' 
local self-government is that the inhabi-1 
tants and not experts should decide thoir 
own local affairs. 

In dealing with this reference, I have 
endeavoured to olncidate the principles 
to be deduced from the language of t lie 
Municipalities .\ct. I leave it to tlie 
District l^Iagistralo to say !iow far he 
has already come to a decision on the 
grounds of aiqical, as il is obviously 
easier for him lo know on what inaKuis 
ho has already made up his nninl, and 
whetlier ho intended any ot his oijserva- 
tions to he a final decision, or whether 
he was merely indicating on what points 
lie desired guidance. 

By the Court.—In this reference the 
members of this Court liavo not been 
able to agree. We tliereforo direct that, 
with the permission of the ITon’hlo the 
Chief Justice, the ease be laid before a 
third Judge for opinion. When Ihc opi¬ 
nion is expressed, the case will come 
back to us for sending down an answer 
to the officer concerned. Our order is in 
accordance witii Cl. 27, TiOtters Patent. 

Sen, J. —This is a reference by ihc 


learned District iMagistrate of Dohra Dun 
under R. 319 (l), United Provinces 
cipalities Act (2 of lOU;). Two Ican.-l 
Judges having differed in ihoir op’eion, 
this matter has lieen referred to mo under 

Cl. 27, Letters Patent. ,, , ,, , . 

On 9th October Kaja l>ahadui 

of Amawan, wlio (r.vns a house at_ Mih- 
soorio, now known by the name of Ama- 
wan Palace," applied to the Municipal 
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Board of Mussoorie for sanction to add 
to the existing building three bathrooras 
and a vei’andah. Accepting the recom¬ 
mendation of the Public Works Com¬ 
mittee, the Board granted the sanction 
on 25th October 1928. This sanction 
was renewed by the Board on 25th Feb¬ 
ruary 1930 and 11th March 1930 with 
some minor alterations. 

Not far apart from the Raja’s house, on 
a lower level, is the house called “ Ivy 
Cottage ” which belongs to Sardar Abdul 
Qayum Khan, an Afghan detenue. He, 
through the Assistant Political Officer, 
preferred an appeal to the District Magis¬ 
trate of Dehra Dun against the resolu¬ 
tion of the Municipal Board dated 11th 
March 1930 and challenged the propriety 
of the sanction upon the following 
grounds ; 

(1) The land belonging to the Sardar 
had been encroached upon as the result 
of the constructions ; 

(2) The constructions aforesaid were 
opposed to principles of sanitation ; 

(3) The sanction granted by the Muni¬ 
cipal Board contravened the Municipal 
Bye-law No. 23 which had been framed in 
pursuance of S. 298, List 2, heading (1) 
Cl. (j), Municipalities Act, and which had 
the force of law ; 

(4) The value and amenities of the 
objector's proi)erty were seriously affected 
by the constructions complained of. 

The Raja appears to have availed him¬ 
self of the sanction and the construc¬ 
tions have already been put up. 

The District Magistrate «aw no reason 
to interfere with two of the bathrooms. 
We are not concerned with them in this 
reference. 

Controversy app'ais to have hovered 
round tlie third liatliroom wliich was 
located at the nortli-west corner of the 
Raja’s house. This batlirooin overhangs 
Ivy Cottage, is supported on girders and 
l)roieots riglit into the space from the 
main building. 

The learned District Magistrate re¬ 
fused to go into the question of proprie¬ 
tary title raised iti the appeal on tlie 
ground that sucl\ boundary disputes were 
matters for the decision of the civil 
Courts and did nob concern him. Tie 
arrived at a clear and definite finding 
that tlie sanction accorded by the Muni¬ 
cipal Hoard relating to this bathroom 
did not offend against any principles of 
sanitation, and that, as a matter of fact, 


the bathroom, as constructed, was cal¬ 
culated to improve the sanitation of the 
locality. 

He also held that the construction did 
not contravene the provisions of Bye-law 
No. 23 referred to above. 

The bye-law provides that 

“ no building shall be erected outside 'bazar 
areas iu such a manner that any portion of it 
should be less than : (al fifty yards from auy 
other building, and (b) fifteen yards from the 
boundary of the estate on which it is to be 
erected, provided that ft) the Full Board (but 
not the Public Works Committee) may, daring 
the season, that is from 1st April to 31st Octo¬ 
ber, for especial reasons to be recorded, exempt 
auy such building from the operation of 01. (a) 
or Cl. (b). This discretion shall not be exercised 
with reference to building on the Mall between 
Clarence House and the Library. (2) Nothing 
in this bye-law shall apply to bona fide re¬ 
pairs to an existing building. (.3) Nothing in 
Cl. (a) shall apply to a building intended as an 
outhouse as regards its distance from any 
building which it is intended to serve or from 
any other outhouse. ” 

In allowing this bathroom to bo con¬ 
structed, the Board had no doubt con¬ 
travened the distance rule set out above. 
But it was within the competency of the 
Full Board during the season to relax 
the rigour of the distance rule in any 
particular case for especial reasons to be 
recorded in writing. As the Board had 
accorded the sanction on 25th October 
1928 before the close of the season upon 
the ground that the projected bathroom 
was calculated to improve the sanitation 
of the locality, the learned District 
Magistrate came to the conclusion that 
the resolution of the Board was within 
its competence and was justified on 
grounds of sanitation. 

In arriving at tlie aforesaid findings, 
the learned Magistrate had so far no 
doubts and he was faced with no 
difficulties. 

All the three bathrooms appear to 
possess a common feature ; “They are 
exceptionally prominent and unsightly.” 
The District Magistrate was of opinion 
tliat it was nob fair on the part of the 
Municipal Board to have allowed the 
Raja to build tliis unsightly projection, 
for, in putting up this construction, the 
Raja appears to have been inspired by 
‘ a sublime disregard for all interests 
but his own, ” 

“in orler lo secure a little additional space 
and keep his new bathroom clear of the fabric 
of his main l)nilding. *’ 

The learned District Magistrate ob¬ 
serves : 
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“While rojecling.all his (Sardar Abdul 
Qayunv Khan’s) other points therefore, I am ot 
opinion that the viluo and amenities of appel¬ 
lant's projorty are undoubtedly affected iu- 
jnrio'isly by this new bathroom jit the north- 
NYOst corner.” 

Tlio point referred to this Court has 
been very clearly and concisely formu¬ 
lated by the District Magistrate in the 
following terms : 

“ The question for determination now is 
whether, in dealing with this appeal under 
S. 3L8 (1), U. P. Municipalities .Vet 2 of 1916, I 
as District M vgistr.vtc am entitled to consider a 
point of this kind which is after all a matter of 
opinion or whether it is not one which should 
bo left to the Courts. The section says that 
any person “ aggrieved ” by an order of the 
Board under S. 180 (1), such as has been passed 
in this ease, may appeal to tlie District ^lagis- 
tr.ato- Tlic appellant is undoubtedly aggrieved 
as 1 have shown above, but I am doubtful 
whether after accepting the legality of the 
Bond’s procedure and the validity of the 
reasons given by it for allowing a deviation 
from its distance rules on sanitary grounds, I 
should be acting within the intention of the 
section if I disallowed this north-west bath¬ 
room on the ground that it detracted from the 
value and amenities of the appellant's pro- 
portv.” 

Under S. 319 of the Act the reference 
ie 10 bo restricted to the point on which 
doubt is entertained by the Court of ap¬ 
peal. It is not open to this Court to jn-obe 
into the legality and propriety of tlie 
findings of tlie learned District Magis¬ 
trate on otlier jioints on which be does not 
entertain any doubt and about wliich be 
has made no releronce. Ho had no doubt 
whatsoever that the question of title bet¬ 
ween the parties slioiild lie left for the 
decision of the civil Court, that the batli- 
room in dispute was not open to chal¬ 
lenge upon any sanitary grouiM and that 
the resolution of the Board did not 
offend against but was in accord with, 
the provisions of I3ye-law No. 23. 

Having regard to the scheme and 
policy of the Municipalities .\ct, and the 
bye-laws framed thereunder it is patently 
clear that the intention of the legislature 
was not to arm the Board with any 
power to investigate into the private 
rights of individuals or to unduly en¬ 
croach upon the said riglits except upon 
the grounds of public health, i)ui>lic 
safety or public convenience. The duties 
and functions of tlie Municipal Board 
have been enumerated in Ss 7 a-id 8 of 
tile Act. It was not within the contem¬ 
plation of the Act that the Board should 
investigate into the right, title and inte¬ 
rest of property holders before sanction- 
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ing any work of which notice had been 
given to the Board. The sanction ac¬ 
corded does not allecb any title to pro¬ 
perty or produce any legal effect beyond 
the purview of S. 18-1. Whore therefore 
the resolution passed by a Idunicipal 
Board is not open to objection or criti¬ 
cism upon any grjiund of public health, 
public safety or public convenience, andj 
is not opposed to the provisions of the 
Municipalities Act or of any bye-law 
framed under the Act, the District Magis¬ 
trate is not competent in the exercise of; 
his appellate jurisdiction under S, 818, 
Municipalities Act to turn down the 
resolution or set aside the sanction or 
direct the removal of tlie constructions^ 
upon the mere ground that the construe-: 
tion in dispute alTects injuriously the 
value and amenities of the appellant’s 
property. The appellant is a person ag¬ 
grieved in a large sense, but bis grie¬ 
vance is not one which can bo attended 
to by the appellate Court upon grounds 
of public hoaltb, public safety and pulilic 
convenience. lie must, if he so chooses,' 
seek his remedy in the ordinary civil' 
Courts. Altliougli the Municipalities 
Act is an Act for local solf-govornmeut, 
it was not and could never have been the 
intention of the legi-^laturo to invijst tlie 
Municipal Board or the appellate autho¬ 
rity under the .\ct to pronounce ib.-cisions 
upon disputes relatin'-; to private riglits 
hotweon private imlividiMls or aliout the 
amenities rel at ing (hereto. This is my 
opiii'ori to the reference. 

Mukerji and Bennet, JJ. — Ijet 
the following answer bo sent to the 
roferenco made by the learned District 
Magislrato of Delira Dun; 

'■ It is not o;>cn to the District vjtisti- ilc to 
disillow Ihe iiorth-wosi IjiUironia ilw 
canL lo l)C cojislrtictad (ihu iicin; tiio 

lijijiSiibel) of Ainawui) oi\ iho urotui I iliit 
it dotrda’teil from iIjo value uiitl lumuiilic-s I'f 
the appellant’s propertv 

Copies of jiul^meiiks cloliN'oro*! in this 
case will bo senl along with this answer. 

B,V./h.K. Aasu'or accor/h fuj' 
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Sulaiman and Young, JJ. 

Niaz Ahmad Khan and another De¬ 
fendants—Appellants. 

V. 

Parsottam Chandra and another 
Plaintiffs and Defendants—Respondents. 

First Appeal No. 401* of 1928, Decided 
on 10th November 1930, from decision of 
Addl. Sub-Judge, Meerut, D/- 23rd July 
1928. , , 

(a) Civil P. C. (1908), O. 22, R. 3 (2)- 
Death of sole plaintiff—Omission to bring 
on record legs! heirs in time—Abatement of 
suit is automatic and no formal order isne* 
cessary. 

i e:ith of the sole plaintiff in a mortgage suit 
and the . omission to bring his heirs on the 
record wiLhin the period of limitation results in 
an ab.^tement of the suit. The ab.xtcmcnt is 
automatic and docs not vef|uire any formal 
order by the Court A. I. Li. 1U30 All. ‘753i 39 
All. 551; A. I. R. 1922 All. 39G and A. I. R, 
Id'ia All. 217, Foil; A. I. R. 1921 P.C. 19S, 
Ret. [P 155 0 21 

(b) Contract Act (1872), S. 25 (3) Limi* 
tation—Meaning explained. 

The word "limiiatiou” as used in S. 25(3) 
means the limitation of time as prescribed by 
the law of limitation in force. A liberal inter¬ 
pretation ought to be rut on S. 25 (3). 

^ [1‘ 15G C 1] 

(c) Contract Act (1872), S. 25(3)-peed 
obtained in lieu of amount of preliminary 
decree in suit, abating automatically, is not 
void for w^ant of consideration. 

WliLue a decree becomes mienforcciblc in 
consc'jucncc of the law of limitation applicable 
to suits and a fresh mortg.ige deed is obtained 
lor the amount of such decree, the mortgage 
d.'C 'l cannot f ill to the ground owing to a total 
iih.scn'-'-- of .1 consideration, as a written promise 
ti) piv ;i lime btried debt is c<iually good and 
hiiniing. [1’ ^ ^3 

■riic words of S. 2') (3) cover a case in which 
a fresh deed is ohtiincd in lien of the amount 
duo (>ii [U'cliniiinIy doi'Vce passed in a suit (on 
a I'l'ior iiii.'i'tyagc) wliich automatically abated 
owing to the f iiluicof the pUintih's heirs in 
tlial suit to ai'ply within time proscrihod for 
sulislitutioti "f their n imcs in place of tlic de¬ 
ceased ida intitr. Such a deed cannot bo void 
for want of considcr.xtion. lint although the 
mortgage ilccil sue ! upon could not bo without 
cotii^idcralion. iievci tiicless, if the contract was 
vitiated h\ fraud or misrcinoscnt uion to the 
mortj-’agors, it wonhl become voidaldc at the 
cplimi of the mortgagors. [P 1511 C 1] 

(d) Fraud -No order for abatement—Doubt 
regarding procedure to set aside abatement 
—Concealment of abatement or silence is 
not enough to establish fraud —Contract Act 

(1872). S. 17. 

In view of the f.xct that Ihrie was some d.mht 

as to the cvact procedure whic-h liad l‘> he ad- 

optc.l for the setting side of llio abatement 

wh-n no order for abatement had K-ou passed, 
anv com-.Mlmont of the fact of abitmneut or 

mere silence on the part of the mortgagee would 
Dot b*' ;:u;fKicnt tc eslabli^b fraud: 158 U 1] 


(e) Evidence—Fraud—Onus of proof is on 
him who wishes to establish fraud. 

For persons who wish to establish fraud ibis 
incumbent upon them to show that it was the 
alleged fraud which induced the agreement and. 
persuaded them to enter into it. [P 158 C 2} 

(f) Contract Act (1872), Ss. 17 and IS”” 
Fraud and misrepresentation — Distinction 
between stated. 

The principal difference between fraud and. 
misrepresentation is that in the one case the 
person ruaUing the suggestion does nob believe 
it to be true and in the other he believes it to 
be true, though in both eases it is a misstate- 
meub of fact which misleads the promisor. 

[P 156 G 1, 23 

(g) Contract Act (1872), S. 19 — Party 
defrauded need not establish that he could 
have discovered truth. 

In the case of rvn active misrepresentation 
knowing the fact to be false, as distinct from 
mere silence or concealment, it is not incv;m- 
bent upon the party defrauded to establish that 
be had no means of discovering the truth with 
ordinary diligence. The words “frandulout 
within the meaning of S. 17” as used in S. 19 
apply exclusively to ‘'silcuce” and not to “mis¬ 
representation.” [P 157 C 1) 

(h) Interpretation of Statutes — Punctua¬ 
tion. 

Punctuation is no part of the statute and a 
Court of law is bound to interpret the section 
without the commas inserted in the print: 
14 Cal. 365 (P.C.) and A. I. R. 1929 P. C. 69, 
Foil. CP 158 C 2; P 157 0 1] 

(i) Transfer of Properly Act (1882), S. 67 
—Mortgagee subsequently acquiring interest 
of one of the mortgagors—Integrity of mort¬ 
gage is not broken. 

Where a mortgage deed was executed by four 
persons whose properties were jointly and 
severally liable, the fact that subsequently the 
mortgagee acquired the interest of one of the 
mortgagors by purchase, does not break the 
integrity of the mortgage. [P 159 0 2] 

I<jhal Ahmad and Mukhtar Ahniad 
for Appellants. 

P. L. Dancru and N. C. Vaish —for 
Respondents. 

Sulaiman, J. —This is a defendants 
appeal arising out of a suit for sale on 
the basis of a mortgage deed dated 21 st 
September 1923, for Rs. 20,000 carrying 
interest at 9 per cent per annum with 
annual rests. This document was ex¬ 
ecuted probably in lieu of the amount 
clue under an earlier bond of 13th Decem¬ 
ber 191G, on t'i 0 basis of which a pre¬ 
liminary decree had been passed. There 
was adciitional consideration of Rs. 1,200 
which was paid in cash before the Sub- 
Registrar. The first document stood in 
favour of Jai Kishon Das, but the second 
document was taken in the name of his 
grandsons who were minors. 

The main defence to the suit was that 
the mortgage in question was without 
consideration and had been obtained 
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fraudulently and it was also pleaded 
that it had not boon properly attested. 
There was a further plea that the inte¬ 
grity of the mortgage was broken. The 
learned Subordinate Judge has overruled 
all those contentions and decreed the 
claim. The defendants have appealed 
from the decree and raised these points 
afresh. 

The suit on the basis of the earlier 
bond resulted in a preliminary decree for 
sale dated 8th March 1923. It had been 
instituted by .Tai Kishen Das as the sole 
plaintiff. It is now an admitted fact that 
the sole plaintiff died on 2nd May 1923 
and no application for the substitution 
of the names of his heirs was ever made 
within the three mcnt'ns allowed by law. 
On 12th September 1923 th.at is to say 
‘more than throe months after tlie death 
but within 60 days of the expiry of the 
period of three months an application 
was made on behalf of the heirs of -lai 
Kishen Das for the preparation of the 
final decree. The fact of the death was 
mentioned in this application but tliere 
was no formal prayer for the substitu¬ 
tion of the names or for the setting aside 
of the abatement. The pr.ryor was for 
the passing of a final decree. An order 
for the issue of notice was passed on tho 
same day. It is a controversial point 
whotlier notices were actually served on 
the mortgagors or not. File D of tliat 
suit Ills now been weeded out and 
it is not possible definitely to ascertain 
whether services were duly effected. Tho 
plaintiffs have however produced the 
original summons issued to Dr. Vaish 
who was arrayed on the opposite side of 
that proceeding as showing that tho 
notices must have been issued. 

Before tho parties appeared in Court 
as a result of the notice issued the mort¬ 
gage deed in question was executed on 
21st Sopteraber 1923. It does not ex¬ 
pressly recite the fact of tho death of 
Jai Kishen D-is but it stands in tlie 
names of his minor grandsons under the 
guardianship of Munshi Lai who is tho 
clerk of Babu Dali Chanel, tho father of 
the minors. 

The learned advocate for tho respon¬ 
dents has urged before us that the suit 
did not abate after the preliminary decree 
had been passed. ‘ Tho lower Court how¬ 
ever has held tho contrary. So far as 
this High Court is concerned this point 
is, at least for the present, concluded by 


recent authorities. .Xfter tlio ])as3ing of 
of tho row Civil Proceduro Coda it \\as- 
held by this High Court in Mali 
Lal'v. it<Tin Narain (l) and Jagarnath 
Uvinr V. llam Karan SInrih (2) tliat tiio 
death of tlio solo plaintiff in a mortgage 
suit and the omission to bring his heirs 
on tho record witliin tlie i>eriod of limita¬ 
tion resulted in an abaloment of t-lio suit,' 
It was also hold by a P'ull Bencli of thisj 
Court in Churi/a v. Inmcsuar (3) tliat the 
abatement was automatic and did not 
require any formal order by the Court. 
Since then some doulits arose in conse¬ 
quence of the i>ronouncenient by their 
Lordships of tho Privy Council in the 
case of I.m'hm i Na rani Marwari v. 
iJalmaktnul ^fanrari (1). 

The High Courts of Madras and Cal- 
cui.la and the Cliicf Court of Lucknow 
came to tlie conclusion that in conso- 
qucnce of this pronouncement the ]>i'evi- 
ous rulings of tlieir Iligli Courts should 
be overruled and it iijust be held that 
there could bo no abaiemont after a jue- 
liminary decree. Tlie opinion formerly 
expressed by these High Courts was to 
tlio contrary. Our Iligii Court- has dis- 

Ttie rea'-ons- 
of Xa Ii^ia aa r 
\v liich lias 

boen followed at least by one .Indue in 
in fi>/t Vranhl v. Jiai (n). In 

view of tbe.sG I'rononm-oinents wu innst 
hold tliat tlio suit <lid abate anloniati- 
cally. 

The Icirni-d counsel for tho apiicllants 
first contenilod tliat the document was 
entirely without consideration. Ilis con¬ 
tention is that the previous suit liaving 
abated there was in existence no enforce¬ 
able decree under which tho mortgageo 
could realize his amount. He ihorcloro 
argues that there was no consideration 
for the mortgage deed in <ineslion at 
least to tho extent of Ps. IT.sdO. 'Tlic 
reply on heha! f of 1 he respond on I s is f nai 
the case ivould be covered hy S. 20 f-O- 
Contract .\ct, under wliich a i ruini-e 
made in writing and si^uiod hy Um I'-T'Oii 
to be charged tlierowlth to pay -.vholly or 
in part a debt of wliic-h the cr-j.liU-'r 


sented from that view 
are set forth in tlie case 
Sinijh V. ()<t--l'r nnr (•') 


(1) 3!) .\]l. I. <■ 

{•2J A. I. H. y.i-22 All. 

{S) A. I. H. in^C. Ml. 


\' 

(• JM. 

1. c. 




All. n-ii 


D) 


A- 1. J^. in-21 i’. i'- i'"' 

]. A. ;!’2i—! I'-'i. m ' i’ ’- -J- 

(5) A. J. R. VJ-.U AH. . 'r 
(t;) A.l.K. .Ml. 1.0. ICO. 


I. C. TlT 
. C. 14. 
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might have enforced payment but for the 
law for the limitation for suits, is excep¬ 
ted. The first suggestion made by Mt. 
Pearey Lai Banerji, is that the expres¬ 
sion “limitation of suits” merely means 
a bar on suits and not necessarily a bar 
•of limitation of time for suits. This sug¬ 
gestion does not appeal to us. We tliink 
that the word “limitation” means the 
limitation of time as prescribed by the 
law of limitation in force. There can be 
no question that the abatement of the 
previous suit was due to the rule of 
limitation under which an application 
for substitution of names had to be made 
within the prescribed period of three 
months. The learned advocate for the 
appellants contends that the expression 
is confined to the law for the limitation 
of suits and not to the law for the limi¬ 
tation of application, and argues that, 
inasmuch as the abatement was due to 
the rule of limitation applicable to ap¬ 
plication.only, theexception is of no avail 
to the respondents. We think tliat a 
liljeral interpretation ought to be put on 
jS. 25 (3), and there is no doubt in our 
Iminds that the decree became unenforce- 
iable in consocjuence of the law of limita¬ 
tion applicable to suits. It is therefore 
obvious that the mortgage deed cannot 
fall to the ground owing to a total absence 
of consideration, nor oven for any part of 
the amount as a written pi'omise to pay a 
time ho.ned debt is equally good and 
binding. 

Although the mortgage deed could not 
he without consideration, nevertheless, 
if the contract was vitiated l)y fraud or 
inisiGpro-iontation to tlio tnorlgagors, it 
wouUl become voidable at tho option of 
the mortgagors. “Fraud ' is defined in 
S. 17, Contract Act, and a suggestion as 
to a fact made by a per-on who dues not 
believe it to be Irno is fraud, and so is 
an active concealment of a fact by one 
having knowledge or lieliof of tlie fact. 
On the oi Imr hand under S 18 “mi-^repro- 
sentalion " is a positive as-;c on in a 
manner not warranted by tlic-nforma- 
tion of the person making it. of that 
which Is not ‘true, tliougli lie believes it 
to be true. Tliere are other cases of mis¬ 
representation also with which weave 
not concerned in the present case. The 
[.ritieipal dilTerence between fraud and 
misrepresentation therefore is that in the 
one case the person making the sugges¬ 
tion does not believe it to be tiue and in 


the other he believes it to be true, though 
in both oases it is a misstatement of fact 
which misleads the promisor. 

Under S. 19 consent to an agreement 
caused by fraud or misrepresentation 
makes the contract voidable. But there 
is an exception to the section which is 

in the following words; 

“If such consent was caused by misrepresen¬ 
tation or by silence, ft.iadulent within tho 
meaning of S. 17, the contract nevertheless, is 
not voidable, if the party whose consent was so 
caused had a means of discovering the truth 
with ordinary diligence,” 

Mr. Pearey Lai Banerji for the respon¬ 
dents argues that the exception means 
that any misrepresentation which is 
fraudulent within the meaning of S. 17, 
or any silence which is fraudulent in the 
same way, does not make the contract 
voidable if the other party had the means 
of discovering the truth with ordinary 
diligence. He strongly relies on the 
opinion of Messrs. Pollock and Mulla in 
their Commentary on this section that 
there is in India a departure from the 
rule which prevails in England. The 
learned authors also observe that 

“If, as scesiiS not altogether improbable, they 
were not intended to alter the English ^rule, 
they wore chosen with singular infelicity.” 

No direct authority on this point has 
been cited before us by the learned coun¬ 
sel for either party. We however think 
that unlfss on account of the clear langu- 
age of tho section we are driven to hold 
that there had been a departure from the 
long established rule of English law we 
would be reluctant to interpret tho sec¬ 
tion in that way. If the statute were 
clear it would bo our boundon duty to 
give effect to its meaning quite irrespec¬ 
tive of any consideration as to what the 
law is in England. But on the face of it 
the oxcoi'tion is ambiguously worded. 
The dilliculty is caused mainly by the 
punctuation, viz. a comma after the word 
“silence” which seems to indicate that 
the words “fraudulent within the mean¬ 
ing of S. 17” ajiply both to “misrepresen¬ 
tation" and to “silence.” But, as observed 
by tlieir Lordships of the Privy Council 
in tlie case oi ^fnharani of Burdjvan 
Kris}i7iakamini (7) iiud Lewis Pugk 
V. .UhuLofih Ben. A.l.R. 1929 P.6’. 69 
at p. 71 punctuation is no part of the 
statute, and a Court of law is bound to 
interpret tho section without the commas 


17) 14 Cal. 365=14 I.A. Sar. 772 

(I’.C.). 
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inserted in the print. If the ooinma after 
jtlie word “silence” is to be ignored the 
|exprossion “fraudulent within the mean¬ 
ing of S. 17’' might well apply to “silence” 
.exclusively and not to “misrepresenta- 
jtion.” This interpretation is streng¬ 
thened by the circumstance that the 
legislature has used the preposition “by” 
twice, i.e., both before “misrepresenta¬ 
tion" and also before “silence.” If the 
expression “fraudulent within the mean¬ 
ing of S. 17” qualifies “misrepresenta¬ 
tion,” the result would be that due dili¬ 
gence would be required in the case where 
misrepresentation became fraudulent, hut 
would not be required when the misre¬ 
presentation fell within S. IB aiid was 
just short of fraud, for the exception 
would be confined to the former kind 
only. This would bo a startling result. 

We are therefore inclined to tliink that 
there was no intention to depart from 
the well-established rule of English law. 
It also seems to us that if we are to hold 
that a fraud does not vitiate a contract 
unless the party defrauded had no means 
of discovering tlie truth, it would have 
very serious consequences, For instance, 
in most cases advantage is taken of 
simple-minded people who are careless 
enough not to take the trouble to find out 
the truth which an ordinary man with 
(sense would do with ordimiry diligence. 
jWe are tlierefore inclined to hold that in 
the case of an active misropresental ion 
knosving tlie fact to be false, as distinct 
from mor*o silence or concealment, it is 
not incumlienb upon the party defrauded 
to establish that he had no means of dis¬ 
covering the trutli with ordinary dili¬ 
gence. 

We must now therefore come to exam¬ 
ine the allegation of fraud. The Court 
below has recorded a finding against the 
appellants and the burden lies on them 
to satisfy us that the Court below was 
wrong. There are no doubt a number of 
auspicious circumstances in this case. 
We may take it for granted that if the 
mortgagors had fully known all the facts 
and the legal consequences they would 
not have been so ready to execute a fresh 
document in lieu of the amount duo 
under the preliminary decree at a liighor 
rate of interest. In all probability they 
would have contested the ai<pUcation for 
the preparation of the final decree. One 
might suspect that ?klr. Duli Chand, who 
is a legal practitioner of some standing 


and svlio took the mortgage in favour of 
his minor sons under tlie guardianship of 
his clerk, was aware of the legal Haw 
which had come in owing to iho omission 
to apply within the time required by law 
and that he would have been anxious to 
procure a fresli document in order to get 
over that difficulty. On the other hand, 
as has been pointed out by Mr. Pearoy 
Lai Banerji, some confusion in the minds 
of the members of the legal 1 ‘rofession 
might have been caused in consequence 
of a ruling of this High Court in Gujrati 
v. Sital Misir (8), which was in force in 
1923 and was subsequently overruled by a 
Full Bencii in Chnriyci v. Danefihirar (3). 
There might at tliat time lla^■e been some 
doubt as to whether an application for 
setting aside the abatement could have 
been made when no foritjal order for 
abatement had been passed. Under O. 6, 
R. I.the particulars of fraud and mis¬ 
representation which are pleaded must he 
specifically sui>pliod in the jileadings. 
There were four mortgagors, viz. Niaz 
Ahmad Khan, Faiyaz Ahmad Khan, Azim 
Dad Khan and Tnainullah Khan, on 
whom it is alleged tiiat a fi-and was 
l>rac’.ised. Niaz Ahmad b.han filed a 
writlen statement on lllh Bopiem- 
her 1927 in wliich there was no 
tion even of a previous aliau'inenf ol iho 
suit. On 17lh May llio wi'iltim 

statemont was auicidi'd atid t iic fact of 
llio al alement was added, hut even on 
that occasion iheru was no suggestion 
made that l-fahu Dnli Cliand had mis- 
le'l Niaz Alimad Khan, by falsely telling 
him that his unc-lo iiad died within a 
month of the date of the execution of the 
mortgage deed. 

On I7tli May 1928 Azim Dad Khan 
filed a written statement in wlii< h he 
vaguely alleged frau-1 wifliout spuci I ying 
it. On tlio same day tlie Ollicial Receiver 
ro[ir 0 son( ing Tnainullah Ixlian. tiled a 
written statement vaguely alleging irantl 
and deceit witlicail siiecifying any parti¬ 
culars. I’aiyaz Alimad Ivlian file<l r;o 


written statement. 

It was not till 12th July 19 -s fh.i! a 
statement was mado on helialf ol |he >lo- 
fond ints tliai tlie fraud a.i!--.;ei ni Iho 
written statement was (he tact that Iho 
abate nent of tlie suit had larm Icopl r- 
secret from thcio and thai tlic i hmo ot Un- 
death of .Tai Ki-^lu.-n tUi was U.we-i 
(s) A. 1. K. ll-J' -Ml. I. C, ,>0 1 - 1 i 

All. iryj. 
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wrongly, that is two or four days before 
the execution of the mortgage deed, they 
were told that Jai Kishen Das had died a 
month before. Even at that time it was 
not specifically mentioned that Mr. Duli 
Chand gave them the wrong date of the 
death of Jai Kishen Das. 

In view of the fact that there was some 
doubt as to the exact procedure which 
had to be adopted for the setting aside of 
the abatement when no order for abate¬ 
ment had been passed, we are not dis- 
[posed to consider that any concealment 
'of the fact of abatement or mere silence 
on the part of the mortgage be sufficient 
to establish fraud. The fact whether any 
application had or had not been made in 
time could very easily have been ascer¬ 
tained on an inspection of the record of 
the case, and any person who had acted 
with diligence would have discovered it. 
We are therefore not disposed to hold 
that any fraud or misrepresentation suffi¬ 
cient to vitiate the contract was estab¬ 
lished by the mere silence of the mortgagee 
to disclose the fact that no application 
had been made within *the time allowed 
by law. 

The mortgagors have gone fiirtho’’. 
Niaz Ahmad 2{han has stated that Baba 
Duli Chand wont to liim in Septem¬ 
ber 1923, asking liim to pay the amount 
cf tile decree, or else ho would take out 
execution. On wdiich he told him tliat 
he could not pay the money but that he 
was ju’epared to execute a Irosh docu¬ 
ment. He says iliat Babu Duli Chand 
agreed to a fresli bond being executed 
and nine annas was settled as interest. 
Rome three or four days afterwards Babu 
Dull Chand sent a document through 
Ahdnl Wahid, and it was said by him 
that, as .lai Kisiien Das was dead about 
a montli before, he would take a fresli 
bond in the name of his sons. Tiio 
statement of Nia/. .\hmad Kliandoes nob 
make it clear tliat the statement as to 
the lime of the death of Jai Kishen Das 
was made before tlie agreement to execute 
a fresh bond and to pay interest at 
nine annas per cent per annnrn. All 
tliat be says is that such statement was 
made before the bond was executed. 

Similarly Fiyaz .Ahmad Khan says that 
Ihilui Duli Chand told him that ho was 
going to execute the decree unless pay¬ 
ment was made, to which laiyaz Ahmad 
Khan replied that the payment could not 
bo made for want of money; and then the 


fresh bond was suggested to which Niyaz 
Ahmad Khan agreed. He then adds that 
Babu Duli Chand said that the bond 
would stand in the name of the plaintiffs 
as Lala Jai Kishen Das had disd a 
month before. The statement of Faiyaz 
Ahmad Khan, as it stands also does not 
make it clear that the agreemeat to ex¬ 
ecute a fresh bond was come to after the 
statement as to the time of the death of 
Jai Kishen Das was made. For persons 
who wish to establish fraud it is incum¬ 
bent upon them to show that it was the 
alleged fraud which induced the agree¬ 
ment and persuaded them to enter into 
it. The statements of these two mort¬ 
gagors however fall short of establishing 
such fraud. 

Azim Dad Khan states that he merely 
signed the bond at his place and was not 
present xvhen the conversation between 
Babu Dull Chand and Niaz Ahmad Khan 
took place. He does not allege any 
particular fraud having been practised 
upon him by the mortgagee. He signed 
the document on trust because his other 
relations had already signed it. , 

Inamullah Exhan, the fourth mortgagor 
has not gone into the witness-box at all. 

Two witnesses, Hasan Raza and Ibra¬ 
him Klian, have been produced in support 
of the defendants’ case, but their evidence 
is not worthy of any great reliance. 
Hasan Raza Beg was a casual witness 
who came to Court whtbout having been 
summoned. Obviously he is not one of 
tlie attesting witnesses to the deed. He 
deposed as to the purport of the conversa¬ 
tion between Duli Cliand and Niaz Ahmad 
Klian some five years after it took place 
and it is extremely doubtful that he 
would remember it. Ibrahim Khan’s 
evidence is really inadmissible. With¬ 
out naming tlie man. ho says that he 
overheard a clevk of Duli Cliand'saying to 
a karinda of Dasna Estate that BabuDuU 
Cliand liad very cleverly concealed the 
flaw and ohlained a bond for the whole 
amount. In the first place it is unlikely 
that Balm Duli Clwnd’s clerk would 
state anything of this kind to a karinda 
of another estate. In the second place, 
Ibrahim Klian admits that Babu Duli 
Chand had another clerk w’ho, he says, 
w’as present at that time. Thus the evi¬ 
dence leaves it uncertain w’liether it was 
Miinslii Ijal hioisoif or another clevk who 
made tlie statement. It is difficult to 
say )iow such a statement can be at all 
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admitted in evidence against the mort¬ 
gagee. As against this we have the 
denial of Mr. Duli Chand and also the 
ovidenco of his clerk Mnnshi Tjal. There 
are some statements in the deposition of 
^[r. Pali Chand, which we find very diffi¬ 
cult to accept in their entirety. Ho 
stated that when he applied for the final 
decree he did not know whether' it 
was time barred, nor did he know 
at tlie time of the execution of the 
bond that the suit had abated. He also 
said that once he was the leading prac¬ 
titioner in Ghaziabad and had made a 
lot of applications for substitution of 
heirs, but none since 1920, and that lie 
did not know of the amendment of the 
law reducing the period for ajjidications 
for substitution for names from six 
montlis to three months. Bub at an¬ 
other place in his deposition he said that 
in the whole of his practice he did not 
remember having ever applied for sub¬ 
stitution of heirs. This is not reconcil¬ 
able with the previous statement. He 
stated that he did not consult any law¬ 
yer, and if ho had known of the three 
months’ rule he would liave put in that 
very application. 

But as a matter of fact, even when ho 
applied within six months he did not ask 
for any substitution of the names of llio 
heirs. His clerk Munshi Lai stated that 
on the evening of the day of tbo death of 
Tjala Jai Kishon D.xs, Hahn Puli Chand 
left for AUahaVjad and on the next day 
Niaz Ahmad went to his house on a 
condolence visit. No such (luestion was 
I)ut to Niaz Ahmad Khan wlien he was 
in the witness box and he was not given 
an opportunity to deny this suggestion. 
Munshi Lai, who was put in three days 
after Niaz Ahmad Khan, was examined, 
is the only witness who has deposed to 
this condolence visit. We are therefore 
nob prepared to accept his uncorrobo¬ 
rated testimony. 

It therefore seems to us that the evi¬ 
dence is far short of showing that any 
false statement as to the date of the 
death of Jai Ixishen Das was made by B. 
Duli Chand or on his behalf by the mort¬ 
gagor which induced them to enter into 
the agreement, bub that there was merely 
an omission, or at the most a conceal¬ 
ment, of the fact of the abatement of the 
suit from them. Although the evidence 
to show that Niaz Ahmad Khan was 
made aware of the exact date of the 


death of Jai Kishen Das is too meagre, 
there can be no doubt that the mortga¬ 
gors wore not diligent enough to make 
enquiries and ascertain tlio exact time 
of the death and the abatement in con¬ 
sequence. Wo must therefore hold that 
the mortgage deed cannot bo avoided on 
the ground of fraud or misropreientabion. 
The plea as to alisence of proof of ex¬ 
ecution cannot bo seriously pressed. The 
evidence shows that the execution was 
made in the presence of witness 0 .s, Apart 
from that an acknowledgment of execu¬ 
tion would now be sulliciont. 

Thera is also no force in the conten¬ 
tion that the integrity of tiie mortgage 
has lieen broken. The mortgage is oxecut- 
c.lby four persons whoso i)i’oporties were 
jointly and severally liable. Subsequently 
the mortgagee has aciiuirod the interest 
of one of the mortgagors, Inam-ullali 
Klian, by means of purchase. Asthe in¬ 
terests are not co-extensive, the integrity 
cannot he broken. Wo must the’’efor 0 
overrule this plea. The result therefore 
is that the appeal is dismissed with costs. 

K.N./k.K. Appeal dismissed . 
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SCLAIMAN AND KfN'.;, JJ. 

InnmnUnh Klt-in —Applicant. 

V. 

L-tla Sk'imhlin Dnii'tl —Oiii)0sito j’.irly. 

Execution Eiist .\ppoal No. Old uf 
192^ J.)ocided on lOth April 19‘10. 

/a) Civil P. C.. O. 21, R- 90 —Sale of pro¬ 
perties need not be in order in which they 
are entered. 

There is no rule which re'^piiros that silcs of 
properties should t:vl:e place in the e.': ict order 
in which they are entered in the list i>y tlin .'u!e 
oilicer, bre ich of which rule inifiiit amonni lo 
inilerial irregularity. [I’ Ij 

lb) Provincial Insolvency Act, S. 28 - 

Mortgagor declared insolvent before final 
decree but after preliminary decree—Offi¬ 
cial Receiver not impleaded as party in final 
decree -Official Receiver s right to redeem 
is not extinguisiied But auction sate cannot 
besetasideon this ground -Civil P.C.ildOS), 
O. 21. K. 90. 

Where a mortgagor has l.eeii adjo li • t;;’'l an 
insolvent after tec preliminary d.- '- • :- ii ''c- 

f ore the fuM I de jree, and t no O'.ii:! 
h IS not bcou imple ided as a pn:. '" ‘ 

crec on a morigigc, i.iu nclr *d m*- * ’ “ ' ' ' ' ^ 
reiver to redeem the proiiori v i.s no. >- •' m . i c.^ i 

ci bv such oini^^sion, u U H •-> M . 

the jadginent-dehtor c mn r'-'i- ‘ ‘ ,,! 

set aside on th.ugroniid: ' r,; 7,;^ 

103, ^ 

M. A. .-Ir/?—for Api'olh^'it. 

S. N. Giipti-^iov Kospondenl. 
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Sulaiman, J. —This is really a first 
appeal from an order refusing to set 
aside a sale which has taken place in 
execution of a mortgage decree. The 
preliminary decree was passed on 19th 
April 1927, and the final decree on 2nd 
December 1927. The mortgagor became 
an insolvent in September 1927, but the 
case proceeded against him without im¬ 
pleading the Official Receiver. The 
auction sale took place on 27th April 
1928. In the application which was 
originally filed the only ground that was 
taken was as to the gross inadequacy 
of the price. No speci6c irregularity of 
fraud in publishing or conducting the 
sale was set forth. By a subsequent ap¬ 
plication the judgment-debtor took the 
plea that the sale had been put down as 
No. 23 in the list, but the property was 
sold first and that in consequence a 
number of bidders could not be present 
as tliey had gone away for Friday pra¬ 
yers. It was also objected that the re¬ 
ceiver was a necessary party and should 
have been impleaded. It was further 
pleaded tliat notice under 0. 21, R. 66, 
had not been served on the judgment- 
debtor. Last of all it was urged that 
tlio value of the property was between 
Es. 16.000 and Hs. 17,000, but it was 
sold for the inadequate price of Rs. 1,975 
only. All these objections have been 
overruled l)y the Court below. 

In order to succeed it was incumbent 
on the judgment-debtor to show in the 
first instance that there was a material 
irregularity or fraud in publishing or 
conducting the sale. He cannot be al¬ 
lowed to go outside the scope of O. 21, 
R. 90, in these proceedings. The learned 
advocate for the apj'ollant is unable to 
show to us any rule wliicli requires that 
sales of properties should take place in 
the exact order in which tlioy are en¬ 
tered in the list by the sale officer. Ac- 
,cording to the sale officer’s report his 
practice always lias been to sell first the 
non-ancestral in-epeities before p-oceol- 
ing to sell the ancestral ])roperties. [ti 
the absence of any rule requiring liitn to 
follow the order strictly it cannot be 
said that there has l-een any m.iterial 
irregularity within the meaning of R. 90. 
On this ground alone the application is 
lial'lo to l-o dismissed. 

Tlie oral evidence to show that the ob¬ 
jector was in the village on the day when 
the notice under 0. 21, R. 66, was sent 


out to be served on him has been believed 
by the Court below. No serious dis¬ 
crepancies have been pointed out to us 
and the statement of the judgment- 
debtor as to his absence on 29th January 
1928, when the notice was served, is un¬ 
corroborated by any other evidence. In 
any case the notice was affixed on the 
door of his house which was occupied by 
the other members of his family and 
there was thus good substituted service. 

The learned advocate for the appellant 
has next contended that the Official Re¬ 
ceiver was a necessary party to the 
mortgage suit and in his absence the 
sale cannot bind the mortgaged property. 
We find that this interpretation of the 
provisions of Ss. 16 (4) and (5b Provin¬ 
cial Insolvency Act, 1907, has been laid 
down by their Lordships of the Privy 
Council in the case of Kala Chand Banerji 
V. Jagannath Manvari (l). The language 
of the corresponding S. 28 of the new Act 
is practically identical. But this can only 
moan that the right of the Official Re¬ 
ceiver to redeem tho property has not 
been extinguished by tho sale. It may 
be open to him still to sue for redemp¬ 
tion, and it may be possible for him to 
object to the mortgagee s name being en¬ 
tered in the schedule of creditors if the 
security is not given up; but it is quite 
clear that the judgment-debtor cannot 
get the sale set aside on that ground. It 
is not for an execution Court to decide 
that tho decree passed against the ap¬ 
pellant does not bind him or that it is 
not capable of execution. So far as the 
appellant is concerned he is bound by the 
sale unless he can satisfy tho Court that 
there has been a material irregularity in 
consequence of which he has suffered 
substantial injury. In our opinion he has 
failed to establish that. The appeal is 
accordingly dismissed with costs. 

Appeal dismissed. 

"71) A. I. H. l‘)27 P. C. HoS= 54 UaT. 595=M 
T. A. PJO (P. C,>. 

A. I. R. 1931 Allahabad 160 
Niamatullaii and Kisch, JJ. 

{Hafiz) Allah Bakhsh —Plaintiff—Ap¬ 
pellant. 

V. 

IJamid Khan — Defendant — Respon¬ 
dent. 

Second Appeal No. 1772 of 1927, Deci¬ 
ded on loth .April 1930, from decree of 
Addl.Sub-Judge, Agra, D/.21st June 1927. 
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(a) Evidence Acl» S. 101—Scope (Ofti/cr)* 

\i the execution of a document which cou- 

laius an admission bv a doblor to liave received 

% 

the debt is established, the burden of proving 
want o{ cousidoration is shifted to the defen¬ 
dant who disputes it. (Obiter). [P 101 C d] 

(b) Contract Act, S. 25—Time-barred debt 
cannot be recovered on basis of mere ac¬ 
knowledgment to pay. 

Where it is sought to recover a timc-hirred 
debt on the strength of subscqxient proinise to 
p.ay made in writing Iw the debtor, the doeu- 
meut relied on must contain an express pro¬ 
mise to pay. A promise to pay cannot be in¬ 
ferred from a mere acknowledgment: 30 AH. 
26S and A. I. R. 1930 Ail. 4G7, Foil. 

[P lG-2 C 1] 

(c) Specific Performance — Acknowledg¬ 
ment of time barred debt containing express 
promise to execute deed of conditional mort¬ 
gage— Suit for specific performance can be 
brought (Obetir), 

Where, in an acknowledgment of a time- 
barred debt there is an express promise to exe¬ 
cute a deed of conditional mortgage, a suit for 
specific performance can be brought and in the 
alternative the plaintiff can pray for damages 
for breach of agreement to execute the mort¬ 
gage lObiler). [P IG'2 C 1] 

(d) Civil P. C.,0. 6, R. 17 — Amendment 
of plaint. 

An amendment of plaint should not be gran¬ 
ted at the stage of second appeil, when the 
amendment, if allowed wcnld prejudice the de¬ 
fendant bv debarring him from r.aisiug the plea 
of limitation. [P l'->2 C 1, 2] 

.1. P. Pandei /—for Appellant. 

,V. P. Asthana —for l^esponclent. 

Niamatullah, J.-This is a plain¬ 
tiffs appeal arising out of a suit l.rouglit 
by him for recovery of Es. 1,671-S-C al¬ 
leged to bo duo under an acknowledg¬ 
ment, dated 8lh August 1921, executed 
liy the two defendants: Mt. Munila/d 
Begam defendant 1, and her husband 
Jlamid Klian defendant 2. Both the 
Courts below have dismissed the suit. 
Hence this second appeal. The acknow¬ 
ledgment is in the following terms: 

"That the second executant (Hamid Kh in) has 
borrowed Rs. 1,900 from Hafiz. Allah BakhsJi, 
son of Hafiz Nabi Baksh caste Sheikh now resi¬ 
dent of Nai Mandi, Agr-. City and utilized in 
his liusinoss, and the said Hafiz has been per¬ 
sistently demanding his dues and at present we 
cannot manage to pay off his debt we agree to 
execute an agreement for mortgage by condi¬ 
tional sale within four months of this." 

It has been found, and tlte finding has 
not been contested before us, that the 
liability acknowledged in the writing 
quoted above rcprosonled certain dolds 
duo from defendant 2 to the plaintiff 
which had become barred by limitation. 
The case therefore has to bo decided on 
the assumption that tlie above writing 
acknowledged a time-barred debt. De¬ 
fendant 1, Mt. Mumtazi Begam, was 

1931 A/21'& 22 


joined in the acknowledgment as the 
shop which it was agreed would bo mort¬ 
gaged by conditional sale belonged to 
lier. For some reason the plaintilt dis¬ 
charged Mt. Mumtazi Begam from the 
array of parties confining his claim to 
defendant 2, her husband. Both the de¬ 
fendants contested the suit. We need 
not refer to the written statement of de¬ 
fendant 1. Defendant 2 denied the exe- 
ciffion of the acknowledgment, pleading 
that he was an illiterate man and if the 
acknowledgment sued on was found to 
bear his signature it must have been ob¬ 
tained by some fraudulent means. The 
Courts below have held tliat tlie plaintilt 
failed to establish the passing of consi¬ 
deration under the acknowledgment sued 
on. The lower apfiellateCourt observes: 


t* 


'>rost probablv there was some debt clrc by 
Ibc defendant to'this plaintiff but its aniount 
has not been establij-hod on the record e.xcept 
[or the recital in the deed of agreement with 
which the illiterate defendant who can only 
sign his name cannot be bound in ll5cal)fence 
of any reliable evidence on vocord tliat the 
agreement was executed with full knowledge cf 
its contents or that it was ever read out to 
him." 

The learned Subordinate Judge secirs 
to have lacen of opinion that the plaintilt 
must establish not only the due execu¬ 
tion of wliat he e.ills the agreement lu;t 
also estatjlisli the passing ol con-'idera- 
tion independently of the recital. Il the 
disposal of the appeal before us had do- 

ponded upon 1l;at <ine^tion. wo would 
have in all in-obability differed from tiie 
view taken by the learned Sul ordinale 
Judge, as if llio execution of a dccun;cnt| 
which contains an admission by a debtor 
to have received the debt is cstabli<lied 
the burden of proving want of consider- 
ation is shifted to the defendant who 
disputes it. But there is a -erious dill':- 
culty in the plaintiff's way to succeed in 


It has already been mentioned tliat 
e sum of Rs. 1,900, acknowledged t y 
0 writing already referred to represot!- 
d a time barred debt. The learned :u!- 
cato for the appellant l.as argued I ''- 
fo us that in so far as il is an aci^t < - 

.Igmont of existing lial dl li y. it_ m-plics 
[.romiso to p-av. 'IhcrL-l'ore. if aigutd 
,aer P. 25 (-'0, Conlracd Act, a Inne- 

rreddobtisa sntlicion- cooMcleraliOM 

* # 1.1 V' L Ills ai'uN irsci ti. 

L- an agreeinonl (o ]‘ i>- . . . r. vi,i 

imtonabto in viev. ul 

gsoftwodiilcreni l>.vi.ion J enches of 
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this Court, It was held in Gobind Das 
V, Sarju Das {1) that; 

“where it is sought to recover a time-harred 
debt on the strength of a subsequent promise to 
pay made in writing by the debtor, the dccu* 
rnent relied on must contain an express promise 
to pay. A promise to pay cannot be inferred 
from a mere acknowlegment.** 

In this case liko the one before us the 
pUinbiff had sued on the basis of an 
acknowledgment regarding a time-barred 
debt. The argument put forward on his 
behalf was that in so far as an acknow¬ 
ledgment implied a promise to pay S. 25 
(3), Contract Act, applied and consequent¬ 
ly the acknowledgment in suit should 
be deemed to be for consideration and 
not void for want of it. This argument 
was rejected by this Court and the suit 
was dismissed. Recently, another Bench 
of this Court followed the aforesaid rul¬ 
ing. It was held in Raj Narain Rao v. 
Ram Sarup (2), that S. 25, Contract Act 
applied only to a case in which there was 
an express promise to pay and had no 
application to a case where an implied 
promise was inferred from a mere ac¬ 
knowledgment. In this view, the plain- 
titl’s suit for recorory of money on foot 
of an implied jn'ornise to pay must fail 
on the ground that the agreement sought 
to be enforced is without consideration, 
S. 25 (3), Contract Act, not being appli¬ 
cable to the case. 

The learned advocate for the appel¬ 
lant. in tlio last resort, requested us to 
allow liiin to amend the plaint so as to 
make his suit one for specific performance. 
It is quite true there is an express pro- 
miso to execute a deed of conditional 
mortgage and, if the suit had boon one for 
specific iicrformance. S. 25 (3), Contract 
Act, could have been invoked by the 
plaintiff for enforcement of an agreement 
to have a deed of mortgage by condi¬ 
tional sale executed by the defendant. We 
express no opinion as to whether a suit 
for specific iievformance of that nature 
could have succeeded on the jnorits, but 
such a suit could have been conceivably 
brought and in the alternative the plain¬ 
tiff-appellant could liave claimed dama¬ 
ges for breach of an agreement to exe¬ 
cute a deed of mortgage by conditional 
sale. This however is not Iho present 
frame cf the suit and to allow the plaint 
to ho amended at this stage will l)o to 

(1) [lUOs] ;;o .Ml. 268=5 A. L. J. 27l=(l‘)08; 

A. W. N. 129. 

(2) A. 1. 11. 1930 AH. 407. 
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deprive the defendant of the plea of 
limitation applicable to a suit for specific 
performance. The amendment of the 
plaint, if allowed, would.date back to the 
institution of the suit, and is for that 
reason calculated to prejudice the defen¬ 
dant to a very great extent. Under these 
circumstances, we are unable to exercise 
our discretion in second appeal in allow¬ 
ing the amendment of the plaint to be 
made in the manner desired by the plain¬ 
tiff-appellant. In the view of the case 
that we have taken, this appeal must 
fail. It is accordingly dismissed with 
costs, including counsel’s fees in .this 
Court on the higher scale. 

S.N./r.k. Appeal dismissed. 
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Full Bench 

Mukerji, B.\nerji, Kendall, King 

AND Sen. JJ. 

Ana 7 id Pralcash and another — Appli¬ 
cants. 

v. 

]^arain Das-Dori Dal and another 
Opposite Parties. 

Second Appeals Nos. *7 and 8 of 1928, 
Decided on 12th November 1930, from 
order of Dist. Judge, Moradabad, D/- I6th 
January 1928. 

^ ^ (a) Provincial Insolvency Act (1920), 
S. 28—Hindu father governed by Mitakshara 
adjudicated insolvent—His joint son's share 
does not vest in Official Receiver though debt 
payable is one which it is pious duty of sons 
to pay—Hindu law, Debts. 

When a joint Hindu father governed by 
JEitikshara law is adjudicated an insolvent, his 
joint son^s share, assuming that the debt pM'" 
able bv the father is one which it is the pious 
duty of the son to pvv, does not vest in the re¬ 
ceiver : ^1. I. R. l92o P. C. IS, ReL-on\ {Case 

laio disetissed), [P 107 0 2 P IGS 0 1] 

(b) Provincial Insolvency Act (1920)» 
S. 28 — Receiver can seize son’s share and 
sell it to satisfy father's debt which it is the 
pious duly of sons to pay — Hindu law, 
Debts. 

It is open to the receiver in insolvency to 
seize the Hindu son’s share and sell it in order 
to satisfy the debts p\yal)lc by the father when 
the debt payable In* tho father is one which it is 
the pious duty of the sou to pay : A. I. /?• 1925 
P, C. IS, ReL OH,, (Case laio discussed), 

[P 171 C 1] 

(c) Provincial Insolvency Act (1920), 
Scope—Insolvency law being administrative 
or adjective law* provisions are of general 
character. 

Tho ill‘Solvency law is mainly an administra¬ 
tive or adjective law a law of machinery to bring 
about cort\in results, namely the satisfaction 
of lliG insolvent's debts. The provisions con¬ 
tained in the Act are therefore of a general 
character. [P IGS C IJ 


Anand Frakash V. Narain Das (FB) 
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^ (d) Provincial Insolvency Act (1920), 

S. 28 (2) — "'Whole property" means entire 
joint family property which father can trans¬ 
fer. 

Tho oxprossion ‘Svholo property” in S. 28 (2) 
luo.ins the entire joint family property which 
the father himself oau transfer, o: against 
which esocutiou may be had to enforce payment 
of the debt. [P 1C9 C 2) 

(e) Precedent—Case is authority for only 
what it decides. 

A case is an authority onlv for tho proposi¬ 
tion that it decides and not for every proposi¬ 
tion that may appear to follow logically from 
tho decision. Law is not always logical. 
Quinn \\ Leathajn^ (L901) A. C. 495, Ref. 

[P 172 0 2] 

(f) Precedent—Duty of Court—Court in 
Inlia must not depart from consistent course 
of decisions on basis of dictum of Privy 
Council not necessary for deciding case be¬ 
fore them. 

The Courts in India must not depart from a 
long consistent course of decisions simply on 
the basis of a dictum or a supposed dictum of 
their Lordships themselves on a matter on 
which it was not directly necessary for their 
Lordships to decide in thc*case : A. /. R. 1921 
P. C. 50» Foil. CP 1'72 C 2] 

(g) Interpretation of Statutes—Language 
clear—Argument of convenience is not sound 
argument. 

The argument of couvonieuco is uiob very 
often a sound argument wlien tho language of 
the law is clear beyond doubt. [P I7y C 2] 

(h) Interpretation of Statutes — Principle 
underlying statute should not be discussed 
unless words are ambiguous and principle 
helpful in clearing ambiguity. 

It is not either necessary or poruiissible to 
csaniiue and discuss the principle underlying a 
statute unless tho words of tho stitiuo are 
vague and ambiguous and unless the principle 
is helpful in clearing up the aiabigtiity. 

^ [P 175 C 2] 

(i) Interpretation of Statutes — Language 
of statute should be examined and its natural 
meaning taken except in case of technical 
terms—Rules for interpretation explained. 

In interpreting a statute the proper course is 
in tho first instance to examine the language of 
the statute itself and ask what its natural 
moaning is. Except where the terms ii?od in 
the statute have acquired a technical sense, 
ordinary ]iicaning should be attached to the 
word or words used ; and the intention of a 
statute has to be gathered from the words used 
and not from any speculation about its object. 
Regard has to bo paid to three important fac¬ 
tors ; 

1. A statute enacts everything essential to 
its existence. 

2. Remedial measures must bo liberally con¬ 
strued so as to advance the rctnody. 

3. Where the words are ambiguous and two 

meanings are possible, scope and object of the 
enactment may bo looked at for the elucidation 
of the moaning. [P 175 C 2 ; P 170 C 1] 

(j) Presidency Towns Insolvency Act 
(1909), S. 52 (2) (bl—Ruling based on S. 52 
(2) (b) also applies to Provincial Insolvency 
Act. 

There is nothing in the Provincial Insolvency 


Act corresponding to S. 52 (2) (b), Presidency 
Towns Insolvency Act, but tho omission does 
not furnish any ground that a ruling based on 
S. 52 (2) (b) doos not apply to tho Provincial 
Insolvency Act : -L /. R. 1924 Mad. 411 
[Other cases referred.) [P 173 C 2] 

Iqbal Ah7nadf Panna Lai llaripal 
Varohini and (7. 5, Gupta — for Appli¬ 
cants. 


P. L, Baiierjiy M. A. Azh and Shabd 
Saran —for Opposite Parties. 

Sen, J .—This and the connected ap¬ 
peal raise tho same questions of law and 
may be disposed of together. 

A creditor firm known ])y the style of 
Narain Das Dori Lai applied that the 
following six firms be adjudicated insol¬ 
vents ; (l) Ilazari Lai Tota Ram of Bah- 
joi; (3) Bhekhari Das Hazari Lai of Bom¬ 
bay: (3) Bliekhari Das Ilazari Lai of Jal- 
landhar ; (-1) Bhekhari Das Hazari Lai of 
Iloshiarpur ; (5) Bhekhari Das Ishar Das 
of Hapur and (6) Bhekhari Das Hazari 
Lai of Bahjoi. 

The petitioning creditors stated in 
their application, dated 21st May 1925, 
that the partners of these firms were 29 in 
number and included diazari Lai, Tota 
Ram and thoir minor sons. Anand Pra¬ 
kash is a minor son of Hazari fjal. Cliai- 
tan Samp is a minor son of Tota Ram. 
It has not been controverlcd that Hazari 
Lai and Tula Ram, together with their 
sons, adults and minors, are motntiors of 
a joint Hindu family. The apiilication 
for adjudicatiou w.vs opposed, amoiigsb 
otliers, by Aiiaiid Rrakasli and CliaiLan 
Samp upon a variety of grounds. They 
contended that they wore minors and as 
such could not be adjudicated insolvents. 
They disowned all connexion with the 
first five firms which have been mentioned 
above, and contended that they were nob 
liable for tho debts contracted l)y those 
firms inasmuch as the debts were in¬ 
curred nob for tho Ijenefit of tho family, 
bub to meet losses in wagering transac¬ 
tions which used to be carried on by 
those firms. They further contend vl 
that the firm of Bhekhari Das Hazari 
Lai of J?ahjoi was thoir ancestral busi¬ 
ness and that tho assets of tho said linn 
or their interests therein could nut be 

seized in insolvency. ^ 

The parties agree 1 lh.it the Infi\o 

firms mentioned above iiii> '9'’' 

insolvents. Acl ing n,,on this n;!-j- 
montthoConrtl.yif- only, .l itol 1- h 
,Iuno 1920 (IncUu-o.l thnn. to be .nsoho.its 

1 • Kiig Hilur Saran 

and appointed « 
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Vakil as the Official Beceiver. The Court 
made no pronouncement on the question 
as to the minors’ liability to be declared 
insolvents and left the questions open as 
to whether the minors were partners in 
the firms and whether their properties 
were liable for the debts of the petition¬ 
ing creditors. 

Later on these matters were considered 
by the Court, and it came to the conclu¬ 
sion that the firms had been adjudged in¬ 
solvents and not the minors individually, 
but that the adjudication could be oper¬ 
ative against the minors' interest in the 
joint family business for the payment of 
their father’s debts. The Court further 
held that the minors had failed to prove 
that the debts were due to losses arising 
from gambling transactions entered into 
by their fathers and that the interests of 
the minors in the firms were liable for 

the payment of such debts. 

■‘All the property belonging to the insolvent 
firms, iiiclniing the objectors’ shires therein, is 
responsible for the payment of debts due from 
the insolvent firms.” 

As the result, the minors’ objections 
were overruled. 

The lower appellate Court has affirmed 
the decision. Wliile conceding that a 
minor cannot bo adjudicated an insol¬ 
vent, it has held that 

•‘.igainst the minovs’ interest in a firm adjudi¬ 
cation may be made” 


and . • . ,-i 

‘ ihallhc Tccaiver can, in circumstances like 

the present, sell the property of the sons of the 

(alhci-, (in a joint Hindu family) who has been 

declared an insolvent.” 

Reliance has been placed upon Jag 
Mohan V. Grhh Baba (l) and Om Pra- 
kash V. Mali Ham (2). It further came 
to the conclusion that the onus of prov¬ 
ing that the debts were incurred on ac¬ 
count of losses in gambling lay upon the 
minors which they had failed to dis¬ 
charge. 

One of tlie pleas raised in the memo¬ 
randum of appeal is clearly due to a mis¬ 
apprehension. The minors could not 
have and have not been adjudicated in¬ 
solvents. There is the clearest pronounce¬ 
ment of both the Courts on this point. 
This matter therefore need nob be can¬ 
vassed any further. 

This Court is bound by the finding of 
fact re ached by the lower appellate Court 
as to the nature of tlm debt. The onus 

d) [U)-203 12 All. 515=.'>3 I.C. .5o7. 

()j A.I.K. 1U2J All. I C- lTj-i3All. 

100 . 


clearly lay upon the sons who were 
challenging the legality or validity of 
the debt. This they have failed to prove' 
and the finding of the lower appellate 
Court must be accepted that the debts 
are not tainted either with immorality 
or illegality. 

It is not questioned and, indeed it can¬ 
not be controverted, that the assets of 
the bankrupt father vested in the Official 
Receiver. It is equally clear that tha 
sons of a Hindu father are under a pious 
obligation to discharge his debts. The 
point which calls for determination is 
whether the interest of the sons in the 
joint estate vests in the receiver 
upon the father’s bankruptcy or is the 
property of the insolvent, which the re¬ 
ceiver can sell, under S. 28 (2), Act 
5 of 1920. 

In Baican Das v. 0. J\I, Chiene (3) 
Piggot and ^Yalsh, JJ., held that as the 
effect of adjudication the receiver took 
over all rights in the property of the 
insolvent father, including the right to 
alienate coparcenary property belonging 
to himself and his minor sons in satisfac¬ 
tion of antecedent debts, nob tainted 
with immorality. The decision proceeds 
mainly upon the authority of Fakir 
Chand Molt Chand v. Moti Chand 
JIarakh Chand (4) and Ttangaija ChetUj 
V. Thalikachalla Mudali (5). These 
decisions however were not founded 
either upon the text or upon the general 
scheme of the Provincial Insolvency Act. 
They have been reviewed in detail by 
the Privy Council in Sat Narain v. 
Behari Lai (6). 

similar view appears to have been 
taken in Official Assignee v. Bam 
Chandra Aygar (7), Khem Chand v. 
Narain Das (8), Sellamuttuservai, In re 
(9), Sankaranarayana Pillai v. Baja- 
mani (lO) and Kuppnsicami Goundan v. 
Marimutha G aindan (ll). 

(3) A. I. R. 19-22 All. 179=04 I. C. 976=44 
All. 310. 

(4) [ieS3l 7 Rom. 133. 

(.=>) [1896] 19 Mad. 74. 

(.;) A. I. R. 19-25 P. C. 15=84 I. C. 883=52 
1. A. -22=0 r.ah. 1 (P. C.). 

(7) A. 1. H. 19-23 Mad. 55=03 I. C. 898=40 
Alid. 51. 

(^) A. I. R. 1920 Lali. 41=89 I. C. 10-2-2=6 
I,-ill. 193. 

(9) A. I. H. 19-24 Mad. 411=80 I. C. 103=47 
Af .d. ST (S. B.). 

(10) A, I. R. 1924 Mad. 550=83 I. C. 190=47 
Mid. 40-2. 

(11) A. 1. n. 19-25 Mad. 52=8-2 I. C. 43S. 
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In Oni Prakash v. Moti Bam (2) one of 

the members of this Bench referred to 

S. 28, Cl. (2), Provl. Insol. Act (o of 1920) 

and made the following observation: 

“ The quostiou is whether the expression 
“property of the insolvent, meins the property 
Avhioh the insolvent, as the father of his sons, 
was entitled bo call liis own and sell it under 
certain circainstances or tint shire which 
goes to the father in the event of a pivtition 
hotween himself and the sons. On the autho¬ 
rity so long prevailing in this Court wo take it 
that the formsr meaning is the proper meaning 
of the property as used there. *’ 

Sulaiman, .1, also referred to tbo trend 
of authorities of this Court which 

“ allowed the receiver in insolvency to dis¬ 
pose of the joint family properly in lieu of the 
debts of the father. ” 

The learned Judges did not think that 
those authorities had been overruled 
by the Privy Council by their decision 
in S-ii Xnrain v. Behari Lai (G). In the 
Allahahacl Bank Limited, Bareilly v. 
Bhaywan Das Johri (12) Dalai and Boys, 
JJ. held that the insolvency of a Hindu 
lather did not vest interests of the sons 
in the joint family firoperty in the recei¬ 
ver. They followed tlie decision of the 
Privy Council in Sal Narain v. Behari 
Lai (6) upon the ground that although 
the sections construed in that case were 
those of the Presidency Towns Insolvency 
Act 3 of 1909, the delinition of pro¬ 
perty in tlio last mentioned Act corros- 
])ondel to that of the Provincial Insol¬ 
vency Act (S. 2 (d), Act 5 of 1920.) 
In Trayam Keshar Prashad v. B. Basant 
Kumar Miikerji, A. I. 11. 1930 Oudh 3G 
Stuart, C. J., and Ra/.a, J. have lield that 
upon the bankruptcy of the fallicr, the 
share of the insolvent coparcener does 
not vest in tlie assignee. They have re¬ 
ferred to the decision of this Court in Om 
Prakash v. Moti Jiam (2) and Baican Das 
V. O. -1/. Chiene (3) and refused to follow 
the same. In T. S. Bala V'enkata Seetha- 
rama Chettiar v. The Official Heceiver, 
Tanjnre (13) it was held that on the in¬ 
solvency of a Jlindu, his power to sell 
his sons’ share for paying his just and 
proper debts vests in the Ollicial ilccoiver 
hut the sons’ shares themselves do not 
so vest. The Judges were agreed tliat 
tlie power vests in the receiver under 
S. 28 as the insolvent's property hut they 
wore not agreed as to whether ifc vested 
as *' property ’’ under S. 2 (d) of tho Act_ 

(12) A. I. R, 1020 AiT 7 -202=02 1. C. 300=1S 
All. 343. 

<13) A. I. R. 1920 "SU'}. 001=07 I. C. .^25=40 
Mvl. 640 (K. R ). 


In Chairman, District Board, Monghyr v. 
Sheodutt Singh (L-1), Ross and Kulwant 
Sahay, JJ., hold that tho receiver has, in 
circumstances similar to the present, tho 
right to sell tho sliaro of the son to 
liquidate the father’s debt not incurred 
for immoral jjurposes. In Shripad v. 
Basappal (15) at p. 7S7 (of 19 Bom.) 
Maclood, C. J., held that the power of a 
manager of a joint family to sell did not 
vest in the receiver; but his view was 
not shared by Coyajee, J. 

It is manifestly clear from the above 
that there is a sharp cleavage in the 
views of the Indian Courts, and no less 
than three sets of divergent views emerge 
from these decisions. 

The trend of the rulings of this Court 
has been that it is permissible to a ro- 
coiver in bankruptcy to dispose of the 
entire joint family property in li<iuida. 
tion of the debts of the father who has 
been declared insolvent. It is not neces¬ 
sary to enumerate these decisions. Tho 
decision in Baican Das v. 0. M. Chiene 
(3) may bo referred to as a typical in¬ 
stance. 


It has been argued that tiio authority 
of tliese decisions has been considerably 
weakened, if not overruled, by the j-ro- 
nouncoinont of the Privy Council in fa re 
Sal Xarain v. Bi-hari Ln' (<>). Their 
jjordships had to con-^idor in that ca^^e 
the tot^lure and sciiemo of tbo I’ro- 
sidency Towns 1 n-olvonc,',' Act, and their 
judgment wa-> mainly iounded upon the 
language and effect of S. 52 of that Act. 
They conclu-lcd that the insolvoncy of 
tlie father did not, under tho said .\cl, 
vest tlie property of the sons in tlie 
Oflicial Receiver so as to deprive tho son^ 
of tlieir right to maintain a suit for pre¬ 
emption. They emphasised upon tiia! 
fact and made it perfectly clear that Iho 
question in issue lioforc them lia-l to I e 
determined by an examination of Ihe pi^.,- 
visions of the I’residcncN' Tom n.s Itisol- 
vency Act and that a recourse to any 
other Act or .\cts was not legitiniato (-r 


permissible. 

Tho point wliich arises in llii-ajj h 
has to be answered tq on a con-i'b-r-R < n 
of the provisions of ibe [’ru-.-n^ci il In¬ 
solvency Act (-5 of lf)2<»- >hiny 
ju-ovisions of llie tv/o Acls are corntiion. 


(M) I. b’- ' ' 

l^lt. ST b 

d-',) A. I. H- 1UJ7 : 

Loul. 7*^’^- 


J. C. 
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The scheme and the objective are also 
common. The two Acts are in many 
respects in pari materia. S. 2 (d), 
Provl. Insol. Act, is a verbatim reproduc¬ 
tion of S. 2 (c), Presidency Towns In¬ 

solvency Act. Again S. 17 corresponds 
to S. 29 (2), Act 5 of 1920. But S. 52, 
Act 3 of 1897 has no counterpart in Act 
6 of 1920. 

It has been strenuously contended that 
the Privy Oounoil decision contains some 
general observations which have the 
effect of oversetting the decision of this 
Court, if not expressly, at least by im¬ 
plication. This argument proceeds upon 
an assumption for which no justification 
can be found in any part of that decision. 
The entire fabric rests upon a construc¬ 
tion of S. 2, Cl. (e), and Ss. 17 and 52. 
After quoting a passage from the written 
statement of Behari Lai and Jamna Das, 
their Lordships observe: 

“That means that when a Hindu who hap¬ 
pens with his SODS to constitute a'joint family, 
subject to the law of ^litakshara, is adjudged 
an insolvent under the Presidency Towns In¬ 
solvency Act, 1909, not only his own right but 
all the rights and interests of the sous who are 
his coparceners in joint family .property vest in 
the Official Assignee, by virtue of the adjudica¬ 
tion alone, that is a startling proposition. 

It must depend upon the wording of the Pre¬ 
sidency Towns Insolvency Act, 1909. 

Again their Lordships observe at p. 89: 

“Their Lordships are of opinion that the 
question to be decided in this appeal must be 
decided on the wording of the Presidency Towns 
Insolvency Act, 1909, and on that Act alone.” 

In view of those observations, there is 
no room left for the argument that the 
Privy Council laid down any general 
propositions as to the effect of insolvency 
outside the purview of Act 3 of 1909. 

There can however be no doubt that 
the decision of the Privy Council sub. 
sbantially rests upon tho definition of 
property. It has been noticed already 
that the definition of property in tho 
two Acts is identical. Their Lordships 
observed: 

“The father’s power to dispose of the joint 
property is not absolute but conditional on his 
having debts which are liable to bo S‘itis6ed out 
of that property and S. 2 seems to coulomplate 
an absolute and uncoudilional power of dispo¬ 
sal.” 

The power to dispose of tlio property 
will thus depend upon the nature and 
character of the debt. Whore a dispute 
exists as to the legality or propriety of 
the debt, does the decision rest with the 
receiver ? Does it rest witli the insol¬ 
vency Court ■? Does the property vest 
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in the receiver immediately and at once 
as the result of the 'father s insol¬ 
vency in anticipation of a decision 
on the point ? Does it vest as the result 
of a decision subsequently arrived at ? 
Has the word “property** in the Provin¬ 
cial Insolvency Act a wider connotation? 
Does the absence of a section corres¬ 
ponding to S. 62, Presidency Towns In¬ 
solvency Act, justify a more liberal con¬ 
struction of that term in the Provincial 
Act, so as to warrant either the immedi¬ 
ate vesting of the estate in the receiver 
or arm him with a power to sell ? These 
matters have not been sufficiently con¬ 
sidered in the majority of the cases that 
have been cited by the counsel on either 
side. 

In view of the fact that the question 
dealt with above is one of general im¬ 
portance and on which there is a great 
divergence of judicial pronouncement of 
the Courts of this country including this 
Court, it is desirable that the point 
should be referred to a larger Bench for 
decision. 

Mukerji, J. —I agree with my learned 
brother that there is no order adjudicat¬ 
ing the appellants as insolvents and they 
therefore need not be apprehensive on 
that point. I also agree that the debts 
in respect of which the appellants" 
fathers have been declared insolvents 
have not been proved to be such as it is 
not the duty of a joint Mitakshara son to- 
pay. On the third and more important 
question however I am unable to share- 
the doubts of my learned brother. 

I have definitely held in the case of 
Om Prakash v. Moti Lai (2) that it is 
open to a receiver in insolvency to seize 
the joint family property, where the in¬ 
solvent is a father, by sale, not only of 
the father’s share in the joint family pro¬ 
perty, but also the share of the son, pro¬ 
vided of course the debt or debts which 
have to be paid are not tainted with nn- 
morality. 'This I held sitting with Sulai- 
man, J. In a subsequent case I again 
expressed the same view sitting with 
Bennet, J., in Ham Ghulatn v. Kailash 
Narairi (IC). This opinion was expressed 
in conformity with the Full Bench case 
of Madras reported in IJala Venkata v. 
Official Receiver, Tanjore (13) and the 
Patna report in Chairman, District 
Board, 2Ionghijr v. Sheodutt Singh (l^A 

(IGTaTT. Kria3l“^nr5b=i27 I. C. 584=52 
All. 493. 
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There is howovor a Division Bench case 
of this Court in The Allahabad Bank v. 
Bhagwan Das (12) in which two learned 
Judges of this Court, namely Dalai and 
Boys, JJ., have taken a contrary view. 

My brother Sen, J,, seems to be in¬ 
clined to accept the view expressed by 
Dalai and Boys, JJ. In this state of 
affairs the opinion in this Court seems 
to be evenly divided. Sulairoan and 
Bennet, JJ., and myself take a different 
view and Sen, J., is inclined to agree with 
Dalai and Boys, JJ. 

In these circumstances I agree that 
this case should be referred to a larger 
Bench and it is desirable that the Bench 
should be as large as possible, having 
regard to the fact that six Judges of this 
Court have already expressed their views 
one way or the other. 

Reference. — Having regard to our 
judgments we direct that the following 
points be referred to a Full Bench for 
decision: 

(1) When a joint Hindu father governed 
by the Mitakshara law is adjudicated an 
insolvent, whether his joint son’s share 
vests in the receiver (assuming that the 
debt payable by the father is one which 
it is the pious duty of the son to pay) ? 

(2) Whether it is open to the receiver 
in insolvency to seize the son’s share and 
sell it in order to satisfy the debts pay¬ 
able by the father (assuming that the 
debt payable by the father is one wliich 
it is the pious duty of the son to pay)? 

(3) If the receiver in insolvency cannot 
proceed against the son’s share (in tlie 
aforesaid circumstances) has the receiver 
any and what remedy against the son’s 
share in the joint family property ? 

Opinion. 

Mukerji, J. —The questions that have 
been referred to a Full Bench for deci¬ 
sion are three, namely: 


(l) When a joint Hindu father governed 

|by the Mitakshara law is adjudicated an 

|in8olvent, whether his joint son’s share 

vests in the receiver (assuming that the 

debt payable by the father is one which 

it is the pious duty of the son to pay) ? 

, (2) Whether it is open to the receiver 

in insolvency to seize the son’s share 

and sell it in order to satisfy the debts 

payable by the father (assuming that 

the debt payable by the father is one 

which it is the pious duty of the son to 
pay)? 

(3) If the receiver in insolvanov em- 


not proceed against the son’s share (in 
the aforesaid circumstances) has the 
receiver any and what remedy against 
the sou’s share in the joint family pro¬ 
perty ? 

On the first question, namely whethoi’i 
in the case of the insolvency of a llinduj 
father governed by Mitakshara law, his 
joint son's share vests in the receiver, it| 
being assumed that the debt payable by, 
the father is one which it is the pious 
duty of the son to pay, the answer ought 
to bo in my opinion, in the negative and 
for these reasons: The law which de¬ 
clares what is the property that in the 
case of adjudication of a person, should 
vest in the receiver, is contained so far 
as these provinces are concerned, in 
S. 28, Provl. Insol. Act of 1920. Suh-S. 2 
of that section reads so far as it is mate¬ 
rial for our present purposes, as follows: 

“On the making of an order of adjudication 
the whole of the property of the insolvent shall 
vest in the Court or in a receiver as herein¬ 
after provided. . . .” 

Now, I take it that only that property 
can vest in the Court or in a receiver 
which was, before the vesting, vested in 
the insolvent himself. Can we say, in 
the case of a joint Hindu family governed 
by the law of Mitakshara that the sons 
share was vested in the father? W'o 
cannot say so, for tlio simple reason that 
while the family is joint, no member of 
the family is in a iio.-iilioii to say what 
property is vested in liiin. The entire 
proi)3rty belonging to the family is 
vested in oaeli and every .one of the 
several members constituting the family. 
In Mayno’s Hindu Law, Kdn.f), at p. 311. 
the following occurs as a description of 
an undivided Hindu family: 


“There is no such thine,' as succession, pro- 
pciTv so called in an undivided Hindu f i mily. 
The whole body of such a f.ainily con.-iistiiif; "f 
males and females, coiislilufcs a sort of corpo¬ 
ration, some )neinbcis of whicli are copuceiiors 
tli.it is, persons who on p.iriiLion, would bo 
entitled to demand a sh U'c, while ■ollicrs ;ifo 
only limited to maintenance.’’ 


Such being the nature of the properly 
leld by a joint Hindu family, it i-i im- 
:)0ssible to say that the father, oven 
;ho head of the family has in him 
my portion of the family piepeily. 
Much less can it bo said fti il tlie hon s 
diaretbat is to say, Iho share which a 
10.1 might get on partition .n the famdy 
s vested in the father. If that ho ti e 
jase, it must follow Hiat on tl.o 
.ion of the Mather as an msolvct, the 


receiver in insolvency cm- 
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soa’s share does not vest in the receiver. 
My answer therefore to point 1, is 
as already stated, in the negative. 

The Privy Council in the case of Sal- 
narain v. Behari Lai (&), expressed the 
same view, .though for different reasons. 
I shall examine that case, at length, 
later on. 

Point 2 —Tlie question that is to be 
answered, when put in different words, 
is whether the receiver is entitled to 
alienate, not only the share which an 
undivided father would get in the family 
property, if a partition were effected at 
the date of the adjudication or whether 
the receiver is entitled to alienate not 
only the father's share as described 
above, but the whole of the family pro¬ 
perty in the hands of the father ? 

The answer to this question will depend 
on a clear perception of the sense of the 
word ‘p^'opQi^’ty’ as used in sub-S. 2, S. 28, 
Insolvency Act of 1920. Before I pro¬ 
ceed to consider this point, I would like 
to make a few general remarks as to the 
scheme of the Insolvency Act and its 
object. 

The Insolvency Act is designed to give 
lelief to a deljtor. When a man has in¬ 
curred several debts which he is unable 
to pay, the insolvency Court grants him 
relief from being harassed by his credi¬ 
tors. if, to spe.ak broadly, two conditions 
are fulHlled. 

One is that the debtor has not done 
any act of dishonesty with respect to the 
dol)ts and the second is that he gives 
over the entire property that he possesses 
(excepting tliose enutnorated in sub-S. .5, 
S. 2 s} into the liands of tlie Court. 
The insolvency law provides the machi¬ 
nery by which the insolvent can be given 
relief and also tlie machinery by wliich 
tlie ci'.'dilors, who are not socurel in the 
payments of their debts, are to be satis¬ 
fied. The law, therefore is mainly an 
administrative or adjective law, a law of 
macliinery to bring aliout certain results, 
nainelv the satisfaction of the insolvent's 
'debts. One or two provisions by way of 
snbstantii’o law may be found within 
the four corners ol the .\ct, but v,c are 
not concerned with them at present. 

Such being the character of the Insol¬ 
vency .\ct, the provisions contained 
therein must be general, namely sucli as 
may ajiply to all kinds of debtor^ whe¬ 
ther they are Hindus or ^filiomedans 
or Christians, Ouddhists or Jains. V>’hat 


the law requires in the case of each 
debtor, who wants to be declared an 
insolvent or whom his creditors want to 
be declared an insolvent, is that “the 
whole of the property” of the insolvent 
shall be handed over to the Court or to 
the receiver that the Court may appoint. 

Now, what a person possesses may be 
different in the case of different sub¬ 
stantive laws that govern him. For 
example, where an insolvent is a Maho- 
medan widow, sho may possess a claim 
against her husband’s estate, for dower. 
This claim against the husband’s estate 
for dower will be one of the properties 
owned by her. In the case of a Hindu 
widow, if she happens to have inherited 
any property from her husband, her life- 
estate in her husband’s property would 
be one of the jiroperties owned by her. 
In the case of a Christian woman, she 
may possess a decree for alimony against 
her husband. Thus, it will be seen, 
that what would bo the i)roperty of a 
particular insolvent may 1)6 different in 
different cases. It would all depend on 
the personal law of property that governs 
the insolvent. 

The law of insolvency has been bor¬ 
rowed in India from the English law and 
in many cases, the language employed in 
codifying the law in India is the same as 
employed in England. This fact will go 
to strengthen my opinion that the insol¬ 
vency law is a perfectly general law and 
it would bo a mistake to suppose that the 
legislature 'has taken into consideration 
the case of a joint Hindu father, parti¬ 
cularly. I do not expect to find within 
the four corners of the Insolvency Act of 
1020 any particular provision which may 
have been meant to apply to a joint 
Hindu father and to him alone. 

Bearing in mind the above remarks, 
we have now to proceed to see what is 
the property of the father which should 
be available to the receiver or the Court 
in order that the insolvent father’s debts 
may be paid. 

Tlie fatlier, under the peculiar system 
of Mitakshara law holds a unique position 
with regard to his family. If he or 
any of his sons seeks partition, the 
father may be given a particular share 
according to tire circumstances of the 
family, at the moment of the parti¬ 
tion. The father's share may vary from 
lime to li ne. If an additional son is 
born, tlie share to be received on parti- 
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tlon is diininisho.l and if one of 
-several sons happens to die, the 
share would increase. Tliis is one posi¬ 
tion of the father. Another position of 
the father is tliat ho is the head of the 
family and as such, the support and 
maintenance of the family is under his 
•care. Ho must have credit in the mar¬ 
ket for the sake of the family and the 
traders who wouU deal with liim will 
naturally look upon him, not as a per¬ 
son holding a certain fractional share in 
the family property lut as the man ro-, 
presenting the whole family. For prac¬ 
tical purposes therefore it was neces¬ 
sary to give the father larger power 
over tire estate of the family than Iris 
fractional share in the family taken by 
itself would warrant. The necessity for¬ 
giving the father credit in the market 
led to the invention of the fiction that 
it is the son’s duty to pay a father's 
•debt. I am not ignoring the religious 
side of the question. On the religious 
side it is the duty of a son to pay his 
father’s debts irrespective of whether ho 
has gob any assets from the fatlror and 
irrespective of whether there is any joint 
ancestral property loft. We are how¬ 
ever not concerned with the religious as¬ 
pect of the case. It is now settled law, 
so far as the J^ritish Indian Courts are 
concerned that a joint son cannot he 
made liable for his father’s del»ts un¬ 
less there is any joint family ]>voi)orty in 
his hands out of which to pay it. 

To go back to llio history of the son s 
liability for fatlier’s debt wo find that 
tli3 de3tria3 of the pious duty of a 
son to pay the father’s debt has led to 
the following rules of law, as laid down 
by their Lordships of the Privy Conned 
in Ihij Xfiroin v. I’rasOfl (IT) 

at p. 104 (of 46 All.) (l). The father . . . 
by incurring debt so long as it is not for 
an immoral purpose may lay the estate 
open to be taken in execution proceeding 
upon a decree for payment of that debt. 
(2) The father is entitled to alienate the 
entire family ijroperty in order to dis¬ 
charge his own antecedent delfts. 

(3) The liability of the sons to pay 
the father’s debt, i.e., the liability of 
the son's share in the estate for the 
father’s debt is not alYected by the ques¬ 
tion whether the father is alive or dead. 

InMayne’s Hindu Law and Usage, 

A. I. R. 1921 r, C. I. C, 0^9 = 51 

1. A, I29 = 4G All. yj (r.c.). 


Edn. 9. 1932, tlio law on the subject is 
stated at p. 109: 

“Aflor some conilict of decisions, tlio last 
vio.v (the wlmlo pio.orly of ilic fainilv in 
the hands of the fatlicr as lopiescuting Iho 
]i>inl fainilv, is liable for the lither’s doi>t) 
has boon nnnllv decided to be liie cuvrocl one/’ 

At \\ 413 the law is stated as follows: 

“The pen era! vole is Ilia t no inoinbor of an 
undivided family cm by any a5>in*c* 

priato for his osvii bonefiL a l irpcv port ion of 
the family proper y th xn llic shire he wonlil 
obtain on putition. The exeentiou is thil, 
WAQVQ the father his incurred a dol)t which 
would Ijind Ids son the creditor can olilain 
s itisfai'tioa of the debt cither bv a convex aucc 
from the Ixllier or by a decree of Court lo the 
extent of even the wliole f.tinily properly.” 


In this state of Hindu law, tho (]uc--- 
tion is what is Iho “whole properly.’’ of 
the father within the meaning of 
2S, sui)-S. 2, regard being liad to the 
fact tlvat tlie father’s debts wliich are 
binding on the son being debts untainted 
with immoralitly that is to say whether 
it is tlie fathers’ undivided fractional 
share being equal to that of any one of 
the sons or whether it is the entire 
family proiierty which the father is on- 
titled to sell to pay his own dol ts or 
which a creditor is ent it led to lake !i\' 
way of attachment and sale lo enforce 
payment, of hi.s debts contracted by t!)e 
father. Ordinarily it would ni'iiair t<' 
inc that the “wb.ole iroperly " shouM 
mean tlie entire joint family {voierly 
whicli the fatlier liimscil can transfer or 
against whicli execution may be had to 
enforce pavinent of liie dcl;t. 

The argument liowoa er on the other 
side is that the property of the father is 
onlv his uinlivided sh.ire in the joint 
family property altliough the father :na>- 
have a right under the Hindu law to sell 
the son’s share as well in order lo j'a'. 
Iiisown deljts. It is further urged ' hat 
the “right'' whicli the fatlior has r-o to 
sell canimb be “j ropert\ “at all. f am un¬ 
able to accept this view of the cast.^. 
Strictly speaking in a jcjint faiml}.' ll:e 
father has no deiinito share in the joint 
family proporty till partition lu'.s b-o.-n 
agreed upon or altected. jM-iyiie. i’l i-'-- 
Hindu La-.v and • I sace. I '/ln. Ha: j . 
31 - 0 , doscrii'in.g the lo-ition ol a. ; 
in a joint Hindu family, yoverno-: 

Hitakshara law. says; 

“riie po?itioii ot nii 1 ■ 1" ’ 

sou, f-’l':! lUi?( 11 Cl' ll." PIc 
sons or "v-xiidKO:!?. v. i 11 i •• 
thf' lime foi' 
cl-'O-nniiiG llic-'ll I! < ' 

I it Je 1. J5iU r It' ■ 1 i 'i n 
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never say, I am entitled to such a definite 
portion of the property because next year the 
proportion be would have a right to claim on a 
division might be much smaller, and the year 
after much larger as births or deaths super¬ 
vene.” 

Therefore when we talk of an insol¬ 
vent’s undivided property which should 
vest in a receiver, are we to take the 
insolvent’s share as he would get on 
partition at the date of his application to 
be adjudged an insolvent or at the date of 
his adjudication? Then again a wife, a 
mother or a grandmother is entitled 
to a share in particular cases or 
where they get such shares the father’s 
share diminishes. In finding out the 
’’undivided share” of the father what 
rule of partition will be followed? If 
we treat the partition as at the instance 
of a son, the wife, theson’s mother, would 
get a share. The Insolvency Act does 
not lay down any rule on the point. 
Indeed,till a partition is effected, it 
cannot be said what the share of the 
insolvent is there in the family pro- 

pet'ty- , tt- 1 

Again in one sense whore a iiindu 

father.being the leader of a joint Hindu 
family is adjudged an insolvent he bad 
no propertv at all and therefore nothing 
vests in a'n Olficial Beceiver. On the 
other hand because the father is entitled 
to treat the entire family property as 
his own and separate property for the 
purposes of satisfaction of his own debts 
it may very well be urged that the 
receiver is entitled to* sell the entire 
family property however small the share 
to he allotted to the insolvent on parti¬ 
tion at any particular time may be. In 
the view however that the father's undi¬ 
vided sliare vests in the OlVicial Receiver 
it must be taken that the father’s right 
to sell his son's share also vests in the 
receiver. The question then that re¬ 
mains to bo considerel is whether such 
a riglit is also “property ’ and whether 
such right vests as property in the Olli- 
cial Receiver. Tiiis leads me to a con¬ 
sideration of what property is. ^^iUiam3 
in his Princi\)les of the fjaw of Real 
Property. Ddn. 21, 192G deals with the 
nature of property and I propose to make 
some extensive (inotations from the book. 
In tlie very introductory chapter he deals 
with the subject and starts by saying at 
pp. 3 it d that the word property is used 
to denote different things. Tlien he goes 
on to say : 


"Property then may mean, either fl) owner¬ 
ship or (2) the object or objects of ownership or 
(3) valuable things, according to the context.” 

"We are entitled to say when we read 
in S. 28, sub-S. 2 that the w'hole of. 
the property of the insolvent shall vest 
in the Court or in a receiver, that the 
word *' property ” is used in the sens^ 
of '* valuable things.” That is to say 
all things that can be turned into 
money in order to pay off the insolvents 
debts. 

Williams continues (at p. 4), 

‘‘And property, as meaning valuable things^ 
includes incorporeal as well as corporeal thip^- 
That is to sav, property consists of two kinds 
of things : (2') tangible things in their owner s 
possession ; (2) valuable rights of various kinds 
unaccompanied with possession of anything, 
corporeal. Or, if it be preferred to treat pro¬ 
perty as an aggregate of rights, the same classi¬ 
fication may be propounded in this way : Pro¬ 
perty consiks: (1) of rights of ownership m 
tangible things clothed with possession ; (2) of 
bare rights or mere rights, unaccompanied with, 
pussscssion, which are nevertheless valuable. 
But it is more in accordance with the treat¬ 
ment of the subject which has obtained in out¬ 
law, as well as with common usage, to classify 
propertv as consisting of corporeal-things, as 
land or moveable goods, or of incotporesL 
things, as mere rights regarded objectively as a- 

source of profit.” 

Then at p. 5 the author further goes 
on to say : 

"All these things, however are mere righte^ 
unaccompanied with possession of anything 
corporeal. Some, as wo have seen, are rights 
over land, of which others are in possession as- 
owners. A debt is nothing move than the right 
to sue another for money due.” 

Again at p. G: 

"All these different rights are however valu¬ 
able ; thev may bo turned into money and 
their worth can be assessed in money. Being 
valuable things they arc reckoned as propertv. 
But in including such incorporeal things in 
propertv, no heed is paid to the nature of the 
rights of which they consist; they are-simply 
regarded objectively as sources of profit.” 

After this exhaustive treatment of the 
subject by Wiliams in his admirable book, 
it is not necessary for me to add any¬ 
thing fiirthor on the subject. I may. 
however, point out that if a right to- 
sell the mortgagor's property given by 
contract, by a mortgagor to the mort¬ 
gagee. 1)0 property, which undoubtedly 
it is, I fail to see why the right of the 
father to sell his sons’ property in order 
to raise money to pay his own debt 
should not be ' property ” equally. The 
mere fact that in the latter case, the 
right is given by Hindu law and not by 
contract should make no difference. Th© 
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right oi the father Nvhicli we are at this 
moment considering is certainly not like 
a power held under the English law 
under a settlement or otherwise by a 
party to appoint a property to anybody 
or to oneself. There, although the right 
is exercised with respect to property, it 
is a right which depends entirely on the 
choice of the person to whom the right 
of appointment is given. Here, even 
if the father did not choose to exercise 
the right, his .creditors might compel 
him and his sons to yield the entire 
family property to satisfy their claim. 
\\Tiat is or is not property is sometimes 
dilhcnlt to decide, but in this particular 
case, having regard to the fact that tlie 
satisfaction of tlie father’s debt from tlio 
entire family i)roperty does not entirely 
depend on his own volition, makes the 
right of the father very valuable to him¬ 
self and to the creditor. 

Accordingly, the right which a father 
possesses to sell what might fall into 
the sons’s share on a partition must be 
regarded as a valuable thing and there¬ 
fore property. The father may be taken 
as the owner of his undivided share in 
the joint family property and as having 
the right to ‘sell or otherwise dispose of 
the undivided share of his son in order 
|to pay his own debts. In this view I 
do nob see why the receiver or the Court 
^should not be vested with the insolvents 
share in the undivided property and 
■along with it, with the fatlicrs right 
to satisfy his own debts by disposing 
of the undivided share of his sons. As 
I have pointed out, such a riglit would 
be property and would come within the 
expression, “ the whole of the pro¬ 
perty ” in S. 23, Sub-S. 2. 

A contrary view would suggest that 
while the father’s undivided share vests 
in the Court or the receiver, his right 
to sell or otherwise dispose of his son s 
undivided share lapses by sheer want 
of .a person to use that right. In my 
opinion, there is no reason to take such 
a narrow view of the position. 

It is conceded that the position which 
the father holds and the rights which 
hia creditors possess have received re¬ 
cognition of the Courts for many years 
and there is not a single reporter! case 
decided prior to the decision in Sat 
^drain’s case, to be shortly mentioned, 
in which it has ever been hold that on 


insolvency of a Hindu father, living 
jointly with his sons, the Court or the 
receiver is not entitled to sell the entire 
family inoporty. It is however said 
that the judgment of their Lordships of 
the Privy Council, in Sat Narain v. 
Bchari Lai (h) compels us to alter the 
rule of law which, so far has prevailed 
in the Courts, and to hold that the 
father’s undivided sliaro is alone capable 
of being disposed of by the insolvency 
Court or t!io receiver appointed by it. 
and that the creditors, if they want to. 
pursue their remedy against the remain¬ 
ing family i>roperty in the hands of 
the sons, they must proceed in the way 
of suits against the sons. This leads 
me to a consideration of the case. 


The facts of Sat Narain's case, briefly, 
were these : the father of the appellant 
before their Lordships of the Privy Coun¬ 
cil was adjudged an insolvent in Bombay 
under the Presidency Towns Insolvency 

Act (Act 3 of 1909). By S. 17 of the Act; 

" on the making of an order of adjudication, 
tho property of the insolvent .... vested in 
the Oniciil Assignee.’ 


The appellant Sab Narain brought a 
uit to pre-empt, under tho Punjab Pro- 
mption Act, a certain house in the noigh- 
lourliood of the family house owned by 
nmsoH and his brothers ami lather, 
in tho ground of vicina.co. The pur- 
ihaser of tho adjoining liouso raised 
,ho plea that the plaintil'l’s share in tho 
louso liad vesto<l in tho Ollicial Assignee 
)y virtue of S. 17. Presidonoy Towns 
[nsolvency Act, and that therefore^ the 
plaintitl had no such right on foot of 
which he might maintain a claim for 
pre-omption. Their Lordships of tl.o 
Privy Council entirely disagreed with 
this contention and said that it was a 
startling proposition to miint tin Ilia 
on one of the meinhors of the Hindu 
joint family being adjudged an insOivem 
tho shares of the reminung nieinheis 
of tho family shuuld also vc-t in ihe 
Onicial Assignee. Their Lordships arriveu 

at lliis conclusion on a consideraiion o' 
the language of the Insolvency Ac. t 

3 of 1909). Even if the , 

concluded by tho decision of Hici ‘ 

ships, I shcuUl havo i-1 - 

in coming to the ,.o over Ihe 

their Lordships. I , oint 1. 

ground of my .UiaL ihe 

l)iit I may again ^ 1 ,vitli what 

father himself wa^ nevci ve>te.l 
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is Cillel the undivided shares of his sons 
and that being so, the Court or the Offi¬ 
cial Assignee or the receiver in insolvency 
•can never be vested with what was not 
vested in the father. Before the father 
was adjudicated an insolvent, he had 
undoubtedly the right to pay his own 
debts out of the entire joint family pro¬ 
perty including the shares of his sons. 
But this fact did not prevent the sons, 
before the insolvency, from instituting 
a suit for pre-emption on the basis of 
their slure in the family property. The 
fact that the father became an insolvent 
should not therefore alter the position of 
tlie sons who would remain joint owners 
witli the father of the family property, 
till the property had actually passed out 
of the family on being sold to satisfy the 
father's debt. case (6). there¬ 

fore, looked at from this aspect also de¬ 
clares what is the true view of tlie 
Hindu law. 

Let us now consider whether the de¬ 
cision of tlieir Lordships of the Privy 
Council in Salnarain s case (0) really 
means that the father’s riglit to bring 
the sons' share to sale is not vested in 
tiio Court or the receiver ? I see noth¬ 
ing in the judgment as giving any ex- 
] re'Sion to such a view on the part of 
their Lordships. Indeed, when it was 
urged before their Lordships as a matter 
of argument that the Official Assignee 
11 ,uy sell tlio I'ropcrty of the sons, their 
Lordships said at p. 23 (of 6 Lahore) as 
follows : 

" It )nriv Uc that untlcr the provisions of 
S. •■<J or in some otlier way, that property (sons’ 
erly) ma.'', in a proper case, he male avail* 
alij" for paynirnt of t)ic father’s just dehls; hut 
it qiiite a (lillcront tliin« to say that hy virtnc 
of V.i-' iiisoivciK V alone, it vests in Ihc assignee 
fill-’ no such [>rovisiou shoulA he reatl iu the 
Art." 

This is a clear indication of their 
LorLhips' view that their Lordships 
were not considering and were not giving 
e:.] ression fo any o[union as to what 
\v( v.id happen when the ciuestion of sale 
by ‘hQ Court or receiver of the sons' un¬ 
divided shaves arose in order to pay ott 
the insolvent father’s debts. Thus, in 
niv 0 }iinion, the case of SalDatri'ii v. 
Jl.uari Lai (C) is no authority for us on 

whieli we should be justified in holding 
that their Lordships meant that the re¬ 
ceiver or the insolvency Court could not 
tcuch th.o undivided shares of the sons 
i:; -rdev to nav the father's just debts. 


It must be rsmembared, as remarked 
by his Lordship Lord Halisbury in 
Quinn v. Leatham (18) that a case is 
an authority only for the proposition 
that it decides and not for every propo¬ 
sition that may appear to follow logi¬ 
cally from the decision. Law is not al¬ 
ways logical : see Quinn v. Leuthaw 
(18). I would therefore be loth to treat 
their Lordships’ decision as a decision on 
the point before us. 

I have already pointed out that with¬ 
out any exception up to this date, it has 
always been held that it is open to the 
insolvency Court or the insolvency recei¬ 
ver to deal with the entire family pro¬ 
perty in payment of the fathers untain 
ted debts. Thus, there is a course of de¬ 
cision which has been throughout uni¬ 
form. Their Lordships of the Privy 
Council do not look with favour on a 
departure from a consistent course of 
decisions merely on the basis of an obi¬ 
ter dictum on the part of their Lord- 
ships themselves in any case. In the 
case of Brij Narain v. Mangal Prasad 
(I7)ati).100 (of 4C All), their Lord- 

ships make the following remarks : 

“ Before the present case came to their Lord- 
ships, the expression used in Sahu B<ivi Chan^ 
drrt’s case (19) had come before the considera¬ 
tion of the High Court in Madr.vs in the case 
of raiitauna v. Deekshatulii (20) and again in 
Artimn'javi Chetty v. Koiindan (21), where the 
question was referred to a Full Bench.’’ 

Again at p. 102 (of 46 All.) their Lord- 
ships say : 

“ Xn such a matter as the present, it is above 
all things necessary stare decisis, not to un¬ 
settle what has been settled by a long course of 
decisions. Their Lordships entirely agree 
with the views taken by the (Ilhief Justice in the 
Full Bench Madras case Arumiigam Chetly v. 
Koiin'lnn (21) at p. 730, They think that Sahii 
R'i)ii Chnndra'a case (20) must not be taken to 
decide more than what is necessary for the 
judgniont namely.’’ 

It is therefore the settled opinion of| 
their Lordships of the Privy Council! 
themselves that the Courts in Indiaj 
must not depart from a long consistent^ 
course of decisions simply on the basiSj 
of a dictum or a supposed dictum of their 
Lordships tlie-nsclves on a matter which 
was not directly necessary for their 
Lordsliips to decide in tire case. I have 

(l.^) ru)01] A. C. -10-,=70 L. .T. P. C. 7r>=S5 
b. T. W'. K. 130=(r> J. P. 703=17 

T. r.. H. 7-in. 

(Ih) A. I. P. 1017 P. C. r.i=oo I. C. 230=14 
1. A. 120=30 All. 137 (P 0.). 

(20) 'lOlOl 41 Mad. 130= 13 I, C. 227. 

(21) [1020] 12 Mad. 711 = 32 I. C, .325 (F.B.). 
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pointed out that the conclusions at 
which their Lordships arrived would fol¬ 
low even on a consideration of the 
Hindu law itself and certainly on con¬ 
siderations applied by their Lordships 
the uselves, their Lordships never con¬ 
sidered the point of law which we have 
to consider, and I am clearly of opinion 
that ‘their Lordships' judgment is no 
authority for us to depart from the con¬ 
sistent practice obtaining in India. 

It is however urged that their Lord- 
ships have considered the language of 
various sections of the Presidency Towns 
Insolvency Act, that the language of 
that Act and of the Provincial Insol¬ 
vency Act are materially the same and 
that therefore we must accept their 
Lordships’ interpretation of those sec¬ 
tions in the Provincial Insolvency Act as 
well. I am prepared to accept this argu¬ 
ment in its entirety, but what do their 
Lordships say? Their Lordships say 
that S. 2, Cl. (e). Presidency Towns In¬ 
solvency Act, means property over which 
the insolvent has an absolute power of 
transfer and not merely a power which 
arises under particular circumstances of 
a case, i. e., wliere the debt to be i>aid is 
untainted with immorality. I do not 
rely on S. 2, Cl. (d), Provl. Insol. .\ct. 
which contains, in similar terms, the de¬ 
finition of I'roperty. I have tried to 
show that the insolvent's right to sell 
his sons' undivided shaves arises from a 
consideration of the language of S. 2s, 
Provl. Insol. Act, corresponding to S. 17, 
Presidency Towns Insolvency .Act. Their 
Lordships did not consider S. 17 to find 
out whether the sons' share vested or not 
in the Court ov the Official Assignee by 
virtue of S. 17. And even if their Lord- 
ships had come to the conclusion that 
the sons’ share did not vest under the 
provisions of S. 17, that would have left 
the point before us untouchel because 
the question here is whether the insol¬ 
vent’s right to sell the undivided share 
of his sons could vest or not in- tlie Olli- 
cial Assignee under the provisions of 
S. 17 of the Act. 

Then it is urged that in t!ie Presidency 
Towns Insolvency Act there is a provi¬ 
sion under S. 52, being sub-S. 2, Cl. (b), 
as tho only provision under which a 
Hindu father’s right to transfer t)ie un¬ 
divided sons’ shares could vest in the 
Official Assignee, and that as there is no 
corresponding provision in the Provincial 


Insolvency Act, therefore, it must bo 
held that in the Provinces the Court or 
the receiver has no right to deal with 
tho undivided sons' shares. But thoir 
Lordships of the Privy Council have 
nowhere said that it is by virtue of 
S. 52. sub-S. 2, Cl. (b), alone that tho 
Official .\ssigne 0 can acquire the riglits of 
tho father to deal with the sons’ undivi¬ 
ded shares, in order to pay olf the just 
debts. It is true that their Lordsliip<, 
in the sentence quoted above from p. 23, 
Sly : 

"Itiuiy be that under the provisions of 
S. 5-2 or in some other way that propert •• i;ny 
in an appropriate case t)e available for payjnont 
of the father's jiistdebio, etc.” 


But surely this cannot be taken as a 
decision by their Lordsliips of the Privy 
Council that S. 52 alone indicates the 
manner in which the Official Assignee 
may make the property of tlie sons avail¬ 
able to pay the father's just debts. I 
have relied on S. 28 (corresponding to 
S. 17, Presidency Towns Insolvency Act) 
as tho authority for the Court or the re¬ 
ceiver dealing with tho undivided shares 
of the sons. I am not in a position lo 
siy why a ]jrovision similar to 8. 52, 
sub-S. 2, Cl. (b), is not to be found in the 
Provincial Insolvency Act. It may iic 
that 11 years after tho i»assing of 
Act 3 of 1909, it was found that the 
aforesaid irovision was rcdundaiA ;’-nd 
unnecc-^sarv. But surelv I sec no mx^on 

• * ^ I 

to make tho omission tlioliasis of an 
argument tlxat tho object of tho 
was that in the Presidency lowtis liie 
Official Assignee should be able lo >ell < h'- 
undivided sons’shares to pay the f.ivher’- 
debts. wliile in the miifassil towns the 
Court or the receiver should not I o .:x 
position to do so. lean see no i 
whatsoever for the legislature to n. ilio 
such a dilferentiation. Xob(3d\ i' 

yet pointed out tliat in practice 
difference existed at tho two dill'.i'nl 
})laces. I may also again point out ih il 
the insolvency law wa- hniino-l, 
was bound (o Ijc framed witl'out r'.-lvi'-ncc 
to the personal laws of anyl'od.v i't d wa-. 
framed in most goneial lan,:^n.i.i,'‘. t- -'-- 

be called liis own an-i - .- ■ 

called hi.s own. . 

Tho argument of couvonm icc m 

very often a sound nrguii;''iil \\ 

UnUgoofthe Uv. il-olf-cl.u l,oyon,l 


personal law of tlie insolvi- i 
in order to determino wbal |irop'''.\ f 
be called bis own and wha^ cu.no. I- 


I'O 
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doubt. But having regard to the auoma- which we are asked to put on the Privy 

lous position of the father, having regard 
to'^his personal capacity as the head of the 
family and as the father of the family 
under the Hindu law. it may surely be 
said that it is not quite clear whether his 
“whole property” should be his undivided 
property or his undivided property plus 
his right to have recourse to the rest of 
the family property in order to pay off 
his debts, untainted with immorality. If 
•there be an ambiguity then we shall be 
justified in adopting that interpretation 
alone that will bring about a satisfac¬ 
tory result and must reject that inter¬ 
pretation which can only lead to confu¬ 
sion. , 1 • 1 

As I have indicated above the insol- 

yency law was enacted to give relief to 
insolvent debtors, people who could not 
pay their own debts. A Hindu father will 
never go to an insolvent Court or will 
never bo taken there by his creditors, so 
long as the entire family property in his 
hands is capable of paying off his father s 
debts. Because if the whole family pro¬ 
perty is enough to pay his debts, a father 
would use it for the purpose or lus ere- 
ditors would attach and sell those joint 
family properties. It is only when the 
entire joint family property proves in- 
sulVicicnt to pay the debts that the fathoi 
will go to or will be dragged into an in¬ 
solvency Court. In these circumstances 
it is to the interest of the father and his 
creditors that the father s debts should 
be paid off by the insolvency Court out 
of the entire joint family property. It 
ig to the interest of the sons them¬ 
selves that their shares in the undivided 
ioint- family property bo also availed ^of 
in order to pay the father's debts. For 
the sons’ undivided shiU’os can in no way 
escape the payment of the debts. It is 
argued that while the Court or the re- 
cerver will bo dealing only with the 
father’s share, it would bo open to the 
creditors to proceed against the sons 
shares. As I have already pointed out, 
that in every case oi insolvency the sons’ 
shares must be insuffie'ent to pay the 
"father’s debts, if that is so, the sons 
would like to hand over their shares also 
to the Court and save the worry of liH- 
nations and executions that are inevit¬ 
able at tlie instance of creditors who 
would try their best to realize thoir 
debts from such undivided shares of the 
sons. The result of the inte/pretation 


Council case of Sai Narain (6) by the 
learned counsel for the appellants is thisi 
Simultaneous proceedings will go on in 
the insolvency Court and numerous other 
Courts. This is a position which is 
hardly desirable. It benefits nobody. It 
leads to multifarious suits and the very 
object of insolvency law is frustrated. 

I find that by far most of the decisions 
of the Courts given since their Lordships 
of the Privy Council decided the case of 
Sat Narain v. Beliari Lai (6) have 
arrived at the conclusion that their Lord- 
ships of the Privy Council’s decision does 
not touch the point now before us. 

To begin with our own Allahabad High 
Court, we have got three decisions in 
this Court. In Om Prakash v. Moti Bam 
(2) and Bam Ghulam v Kailash Narain 
(22) three Judges in two Division Ben¬ 
ches {one Judge being common to both 
the Benches) have’held the view that Sat 
Narains case (6) has no bearing on the 
question before us. No doubt in Allaha¬ 
bad Sank V. Bhagwan Das (12) two 
learned Judges of this Court held a con¬ 
trary view. But the point arose more or 
less casually and was therefore naturally 
dealt with in like manner. In this case 
of Allahabad Bank v. Bhagwan Das (12) 
the son’s shares along with the share of 
the father had already been attached by 
a decree-holder before the father was ad¬ 
judged insolvent. Owing to this attach¬ 
ment the sons’ shares could be dealt 
with by the receiver in insolvency only 
subject to the attachment; because the 
sons not having been adjudged insolvents 
their shares would not vest in the assig¬ 
nee. Only the right of the insolvent to 
deal with those shares could vest in him. 
However there is the position that two 
learned Judges of this Court did take a 
contrary view. A contrary view was 
also taken by the Oudh Court in the case 
of Trai/ainbakeshwar v. Basant Kumar 
^rukc'ji, A. I. B. 1930 Oudh 36. But 
a .^.xinst this, a Full Bench of the 
Madias High Court in T. S. Balavenkata 
v. The Official Beceiver, Taniore (13), 
after an exhaustive consideration of the 
decision In Sat Narain's case (6) oame to 
the conclusion that the present law was 
nob affected and that the right of the 
father to sell the property vested in the 
receiver in insolvency. The Madras Court 
1-22) A. I. R. 1931 All. 59—127 I. 0. 53-1=52 
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subsequent decisions followed the same 
view. In Lahore [Khem Chand v. Narain 
Das (8)] the same view was taken as by 
the majority of Judges in this Court. 
Their decisions was based on Hindu law, 
and Sat Naraitis case (6) was distin¬ 
guished. 

In Bombay [Shripad v. Basappa (15)], 
Macleod, C. J., was inclined to take the 
view that in the case of the insolvency 
of a father the “power” which he has 
got before his insolvency to dispose of 
family estate for proper purposes did not 
vest in the receiver but his learned col¬ 
league Coyajoe, J., did not express his 
concurrence with this viesv. 

On principle and on authority there¬ 
fore I am of opinion that the answer to 
question 2 must bo returned in the 
affirmative. 

Point, 3.—In point 3 we are asked 
to indicate what would be the remedy, 
if any, of the rooaivar against the son's 
share in the joint family property, if 
questions 1 and 2 were answered in the 
negative. I would say that the answer 
to point 3 must also bo in the negative. 
For the receiver will bo nobody, so far 
as the sons are concerned and he will 
have no right to proceed against the 
sons’ shares either in the insolvency pro¬ 
ceedings or by way of a suit. In t’ne 
view however which I take on point 2, 
question 3 would not arise, as the ques¬ 
tion itself indicates. 

Sen, J. —The facts of the case whicli 
have led to this reference have been set 
out in my judgment, dated 19th February 


Points 2 and 3 are interconnected and 
interdependent and hang or fall together. 

The father has been declared insolvent. 
The sons have not boon declared insol- 
veuts. The fatlior and sons are raoinbcrs 
of a joint Hindu family and own a joint 
ancestral estate. Under Hindu law, the 
sons are under a pious obligation to pay 
their father's debt which is not tainted 
with immorality. It is within the com¬ 
petence of the fatlier to alienate joint 
ancestral property belonging to himself 
and his sons for payment of his ante¬ 
cedent debts or debts incurred for family 
necessity. The power of disposition by 
the father is not absolute but depends 
upon the fulfilment of certain conditions. 

The questions which emerge for deci¬ 
sion are: 

Upon the father’s insolvency, what 
property vests in the receiver and has 
the receiver any power in tlie insolvency 
jurisdiction to attach and sell the son’s 
interest in the joint ancestral property 
w’hero the debts are not tainted with im¬ 
morality ? 

These questions fall to bo answered by 
a reference to tlie provisions of tlio Pro¬ 
vincial Insolvency Act (Act 5 of 19120). 

The object and policy of the law re¬ 
lating to bankruptcy are well known and 
well understood. In the language of a 

standard authority (Ringwood) they are 
“dcaiguo'l to meet the case ol aii iirdi vidu il w ho 
has no ro-i.-^onahle pt'ospect of hoiii^ aide lo [>ay 
his (lefit. Its aim is twofold: ]'ii'sl,lo (iisli'i* 
Imte the debtor's proiK-rty among Uie cre.litors 
in .the most expeditious and cconomica] m;ui- 
ner. And secondly, (o debtor a new 

start in life from t)ic dem ind of his (.'rcdilors, 


1930 and they need not be recapitulated 
in detail. The points referred to this 
Bench are: 

(l) When a joint Hindu fatlier governed 
by the Mitakshara law is adjudicated an 
insolvent, whether his joint sons’ share 
vests in the receiver (assuming that the 
debt payable by the father is one which 
it is the pious duty of the son to pay). 

(2) Whether it is open to the receiver 
m insolvency to seize the son’s share and 
sell it in order to satisfy the debts pay¬ 
able by the father (assuming that the 
debt payable by the father is one which 
it is the pious duty of the son to pay). 

(3) If the receiver in insolvency cannot 
proceed against the son’s share (in the 
aforesaid circumstances) has the receiver 
any and what remedy against tho^SS^s 
share in the joint ancestral propettyJST 


when ho h.is not been of ceil.xiii scrions 

offences.” 

It is not however either necessary or 
permissible to exainiue and discuss Iho 
principle underlying a Si.itute, uules;> the 
words of the statute .are vague aiul ambi¬ 
guous and unless t!io ]irincii'lc is helpful 
in clearing up the ambiguity. 

The present case hinges miinh' upon 
the construclion of Ss. 28 (2) and 2 (d) oi 
the Act. 

In interpreting a statute the ] roi’ur 
course is in the iirst instance to examiiio 
the language of Ibo statute itself atid 
ask what its natural nie.i-ning i j. l-ycpl 
whore the terms used in the stntuie lia\e, 
acquired a teelinical son^e, oulinai^ 
meaning should be allached to the word 
or wmioU^used an<l 1 tie lutonlion o a 

to be gathered froin the word-, 
Jicd aLr^from any speculation about; 
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jits object. Eegard has to be paid to 
three important factors: 

(1) A statute enacts everything essen- 
’tial to its existence. 

(2) Remedial measures must be liberally 
^construed so as to advance the remedj^. 

(3) Where the words are ambiguous 
land two meanings are possible, scope and 
[subject of the enactment may be looked 
*at for the elucidation of the meaning. 

Again in construing a statute one must 
guard against two pitfalls: (a) Positive 
law cannot be extended by analogy or 
parity of reasoning; (b) the creation of 
anomalies even where anomalies may 
arise can be no ground for not giving 
effect to the ordinary meaning. 

Section 23 (2) provides as follows: 

“On the maUing of an orclei: of adjudication, 
the whole of the property ot the insolvent 
shall vest in the Court or in receiver as herein¬ 
after provided, and shall become divisible 
among the creJitors, and therexfter, except as 
provided by this .\ct, no creditor to whom the 
insolvent is indebted in respect of any debt 
pi-ovahlc under this .\ct, shill during the 
pendency of the insolvency proceedings have 
anv rome ly aj<iinit thr" prop-'i'tn of i'lf inse/- 
iviiMn respect of the debt or commence any 
suitor Ollier legal proccclings, except with the 
leivc of the Court on such terms as the Court 
nn'.' impose.’’ 

The italics arc mine. 

The entire joint family property be- 
longing to a Hindu father and his sons 
is n'ot *“the property of the insolvent.” 
P^elore partition, the property in the 
iiands of the father and the sons is co¬ 
extensive. No meinbor of the joint 
family can claim any portion of the joint 
family property as exclusively his own 
so long as his rights and interest in the 
property Ivive not been defined and se¬ 
parately allocated to him. Before parti¬ 
tion, the Hindu father as also each of 
the Hindu sons governed by the Mitak- 
shara has an undivided share in the 
joint ancestral property. This undivided 
share is owned by the father and vests 
in him. and in the same way, the un¬ 
divided share of each of the sons vests 
in them. An undivided share is uot 
capable of physical I'ossession but pro- 
jierty may bo owned and may vest in the 
person owning tho same even though it 
1)3 not capable of physical possession, 
1 am not prepared io endorse the propo¬ 
sition that , 

'•where a IliiKln father being the held of a 
ioint familv. is adjudged an uisolvent. he lias 
not oropei-tv at all .md thertforc notliing vests 
in ail otiici’al Receiver.” 


Even before partition, the father has- 
an undivided share which is property. 
For many purposes this share does not 
materialise before partition has taken 
place, but the undivided share is there and 
the owner of the undivided share is alsp 
in existence. If the undivided share has 
no owner it must escheat to the Crown. 

It is in each case a question of fact as- 
to what is the property of the insolvent. 
For answer to the question, one must 
turn to the personal law of the insolvent. 
Where the insolvent has got no more 
than an undivided interest in the joint 
ancestral property this interest and this 
interest alone vests in the receiver under 
S. 23 (2). The undivided interest of the 
sons in the joint ancestral property is 
not the property of the insolvent. 

The word “property” has not been ex¬ 
haustively defined in the Provincial In¬ 
solvency Act. Under S. 2 (d), “proper¬ 
ty” includes any property over which or 
the profits of which any person has a dis¬ 
posing power which he may exercise for 
his own benefit. The Hindu father has 
undoubtedly the power to alienate pro¬ 
perty held in jointness by himself and 
his sons provided that certain condi¬ 
tions are fulfilled. He has no absolute 
power of disposal. He cannot gift away 
the property in whole or in part in lU'ae- 
senti. Equally, he cannot transfer his 
undivided share by testamentary devise.- 
He has however the power or the right 
to mortgage or sell the sons’ interest in 
the property to pay off an antecedent 
debt or to meet a legal necessity. The 
question is whether the disposing power 
possessed by the father under these cir¬ 
cumstances can come within the defini¬ 
tion of property as given below: 

The question did not arise in the case, 
of Brij Naraiii Rai v. Mangla (17), and 
this decision is not helpful for the deter-, 
mination of the issue raised in the pre¬ 
sent case. A case is an autliority for 
what it decides and for nothing more. 

There is a distinction between a poit'cr 
relating to a property and a right in the 
property. A right in tho property rnay 
be carved out from the dominium either 
horizontally or vertically. Many of 
these rights are of the nature oi jura iu 
re aliena and are proiirietary rights. 
They are rights in tho property as dis¬ 
tinguished from a power with reference 
to tlio same. When I speak of “power 
I do not mean ‘‘power” in its technical 
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sense which is a term of art in English 
jurisprudence. 

" Tower’ technically is an authority reserved 
by, or limited to. a person to dispose of, either 
for his own benefit or for that of others. 
The word is used as a technical term and is 
distinct from the dominion which a-mau has 
over his own estate by virtue of ownership : 
Paresvoll on Powers, Edn. 2, p. 1.’ 

There can however be no doubt that 
the power of the Hindu father, although 
not technically a “power*’ as defined 
above, has a close resemblance to it. It 
is not in any case a dominion over 
ownership. It is important to remember 
that the power is personal to tho Hindu 
father. No other member of tho joint 
family possesses tho same power as he. 
In no other system of jurisprudence we 
come across a case similar to that of a 
Hindu father having rights of disposi- 
tion over the property of the sons for tho 
payment of his antecedent debts not 
tainted with immorality. .The Provincial 
Insolvency Act is a general statute ap* 
plicable to Hindus, Mahomodans, 
Christians, Buddhists and Sikhs. It 
must be presumed to proceed upon a 
common basis as regards tho notion of 
property, and it is doubtful if tlio legis¬ 
lature could have intended to bring 
within tlio fold of the Act. and to treat 
the fatlier s power to alienate as being 

equivalent to property. 

If wo turn to other systems of law, 
wo do nob get any materials foi oui Srifo 
and sure guidance. Vijnancshwiir, the 
author of Mitakshara docs nob attempt 
any technical or |ciontific definition of 
ownersliip. Ho enumerates property, 
explains the sources of aciiuisition but 
does not define property. .Timuta 
Vahana, the author of Dayabhaga. de¬ 
fines ownership as an alrsoluto use of 
a thing according to tho pleasure of tho 
owner. This fits in with the Dayabhaga 
system of jurisprudence under which tho 
father is tho absolute owner of the pro¬ 
perty and the sons are not joint owners 
with him. Under the Roman law, domi¬ 
nium or propriotas is tho aggregate of 
rights which constitute ownership. In 
the French Code property is the riglit of 
enjoying and disposing of things in the 
most absolute manner, provided they are 
not used in a way prohibited by the laws 
or statutes. In tho New York Code tho 
ownership of a thing is tho right of one 
or more persons to possess and use it to 
the exclusion of others The tiling of 
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which there may be ownership is called 
property.” According to Wharton, pro¬ 
perty is the highest right a man can have 
to anything being used for that right 
whicli one has to lands or tenements, 
goods or chattels which does not depend 
on another’s courtesy. Wharton sub¬ 
divides property into absolute, qualified 
and possessory. According to Austin, 
property or ownership is the right over 
a determinate thing, indefinite in point 
of use, unrestrained in point of dis¬ 
position and unlimited in point of dura¬ 
tion. 

It is clear from the above that the 
father’s power of disposition cannot, 
without straining the language, be des¬ 
cribed as a right of ownership in the 
property under any of tho systems noted 

above. 

Williams in his Principles of the Law 
of Real Property (24, Edn 1926, p. 2) 
observes as lollows: 

“Without preteuding to forimilatc a defini¬ 
tion, we may venture to assert that ownership 
chiefly imports the right of exclusive enjoy¬ 
ment of something. . . • Another incideut of 
absolute ownership is free power of disposition, 
that is. tho right of the owner to tv-insfor as he 
will the whole or anv part of liis righls over the 
thing ownp.l. And in iiio.lern times free po\ycr 
of disposition is g.morillv im-idonl tc>, and iii- 
deed inseniral)ie from, any ovviicrship. 

According to Willia’ii'^. one uf Urn 

inoauitigs of pi’uixjrty i-> v.tlual'lo lliiug-^: 

“Things whinli cm 1 e I nrtn- l iiii.• imnn \ i.r 
assessed at i inoiiev value; iii • >1 m.-i' W '11 Is ri'.;iii , 
wliieh may liO cxoIjuu'O 1 foi‘ tli-: u.vcrship of 
inonev’ 

IIo adds: 

“It is in this 1 is! simso tint Ihowcrd |)rti- 
perty' seems to be when a imin sjjeaks of 

all his property or of his i<'al :is opposed to his 
personal property.” 

Property may bo corporal or incorponl. 
The power of disposition of anui In-r’s 
property (that is of the uiidivi<1ol in- 
tere=it of another in the joint pr«j|iort\) 
is manifestly outside tho dolinitioii. 

Tho father has the power o. disiiu>i- 
tion and ho may exercise that powoi'. I 
he competent to sell that power and c m 
tho purchaser exerci.so the I'owor on la. 
own account? Tho answer i-- oti\i<J’is 
and it must he in tlic negativi,*. 

Tho in'ovisions of H.s. 

2 (d). Prov. Insol. Act coneq.ond 

to S.. 17 an.l 

Towns Insolvency Act (Ao ’ , 

Tho latter Act conUined atnon.--.t othc - 

tho following provisions:^ ,;„rcs,nd ilm- P'- 

“.Wion ui p 2 ). Mil.).-t , omprise 111.- ( 1 - 

[>crcy of tho insolvi ut 
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lowing particulars, viz ... . (b) the capacity to 
exercise and to take proceedings for exercising 
nil such powers in or over or in respect of 
property as might have been exercised by the 
insolvent for his own benefit at the commence¬ 
ment of his insolvency proceedings or before 
his discharge.” 

These sections have been construed by 
the Judical Committee in Sat Narain 
V. Behari Lai (6). The facts of the case 
which gave rise to this appeal lie within 
a very narrow compass and were as fol¬ 
lows: Eai Bahadur Sri Kissen Das and his 
two sons were members of a joint 
Hindu family and were possessed of 
joint family property as coparceners. 
Srikissen Das was adjudicated insolvent 
by the High Court of Bombay, and by 
S. 17, Presidency Towns Insolvency Act, 
his property vested in the Official .As¬ 
signee and became divisible among his 
creditors. Of the property belonging to 
the joint family was a house in Delhi. 
One Lala Munnun Lai having sold his 
house in Delhi to Behari Lall and Jamna 
Das, one of the sons of the insolvent 
brought a suit for pre-emption under the 
Punjab Pre-emption .Act. Tlie defen¬ 
dants contended that as the result of the 
insolvency of Sri Kissen Das who was 
tlis father of tlic plaintiff and the head 
and manager of the family, tlio whole of 
tlio family estate and effects as well as 
the right, title and interest of the insol- 
vent, %ccame vested in the Official As¬ 
signee of Bombay. After reviewing the 
ca'se law to which their attention was 
drawn, their Lordships observed as 
follows : 

“ Now as to Iho .subject matter, namely the 
joint propertv of au uinliviflecl llinflu family, 
it is ecrt;nuly a startling jiroposition that the 
iusolvcucv of one member of the family should 
of itself and immodiai.-'ly take from the other 
male mciitbers of the tamily their interest in 
the joint family propertv and from the female 
members their right to m linlonanco, and tr.ans- 
for the whole estate to a.i a^aiguoc of the insol- 
\ent for the boueat . [ his creditors. The 
father’s power to disp of the joint property is 
not absolnto. but c<mdif ioivil on his having 
debts wliirh are liable t-. I.e ^aiisned out of that 
pvooertv and S. -2 scorns i.. e-ntemplalc an .al>so- 
iuleand mieoiulitional power of disposil. And 
if the later seolions of tin? Ai-t are ex nnincd it 
l,ecomos apparent that tills cuiuol have been 
the intontioD of the slatut". 

The other sections which they exa¬ 
mined are 08. 2:1 and Tli. There is no 
section corresponding to >. >2 (2) (h) in 
tlio Provincial Insolvency Art. but the 
other portions of this section correspond 

to S 28 (5) (0 and (3). S. 23 corresponds 
.oPs.37 (l).and J3(2). Provl. In^ol. Act. 
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and S. 76 correspond to S. 67, Provl. 
Insol. Act. 

In view of the fact that the two Acts 
are in many respects in pari materia, 
that the sections in controversy are 
common to both and that the scheme 
and objective of the two Acts are also 
common, it is permissible to use the 
decision in Sat Narain v. Behari Lai (6) 
as an authoritative ruling for our gui¬ 
dance as to the interpretation of S. 28 
(2) and (2) (d). The interpretation put 
upon the text of the Presidency Towns 
Insolvency Act has been followed in 
Allahabad Banh Ltd., Bareilly v. Bhag- 
wan Das Johri (12) and in Tryam Kishore 
Prasad v. Basanta Kumar Mxikerjee, 
A. I. R. 1930 Oudh 36. It has been 
held in these cases that the insolvency 
of a Hindu father did not vest the in¬ 
terest of the sons in the joint family 
property in the receiver. It cannot be 
said that the learned Judges who decided 
these cases did not give sufficient thought 
to the Privy Council ruling. 

In Om Prahsah v. Mali Ram (2), which 
was decided by Sulaiman and Mukher- 
jee, JJ., one of the learned Judges sought 
to distinguish the Privy Council ruling 

and observed as follows : 

“ The question is whether the expression 
“property of the insolvent” ineans the property 
which the insolvent, as the father of his sons, 
was entitled to call his own and sell irnder cer¬ 
tain circumstances or that share v/hich goes to 
the father in the event of partition between 
himself and his sons. On the authority so 
long prevailing in this. Court, we take it that 
the former meaning is the proper meaning of 
the word “property” as, used there. 1 find 
nothing in the Privy Council case which shows 
th.at interpretation would be wrong. ” 

No reason has been assigned for the 
view why the property of the insolvent 
should be construed to include the pro¬ 
perty of the sons who are nob insolvents. 
Reference has been made to Official ids- 
signec Rajnehandran {!) and to ‘'the 
authority so long prevailing in this 
Court” in support of this view. The 
only decisions of this High Court which 
have been referred to us are Baioandas v. 
0. M. Chine (3) and Sita Ram v. Beni 
P}-asatl (23). Neither of these cases is 
based upon the construction of the rele¬ 
vant sections of the Provincial Insol¬ 
vency Act. In Bairandds's case (3) the 
learned .Tudges founded their decision 
u])Oi\ Iho jirinciple of Hindu Law that 

(2y) A. 1. K. 1023 All. 2-21=84 1. 0. 700=47 
All. -y/x 
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before partition the minor sons should be 
required to make provision for all debts 
due by the joint family including tho 
debts due by tho father. They follow 
the decisions in Fakir ChaiuJ v. Moti 
Cha7id (-1) and Rangala Chetti/ v. Thaiiika- 
chala Miidali (5). Neither of tlieso two 
cases was founded upon tho Provincial 
Insolvency Act. As pointed out by their 
Lordships of the Judicial Committee 
these cases wore decided under a dif¬ 
ferent statute, viz. 11 and 1'2 Victoria, 
Chap. 21. Their Lordships doubted tho 
correctness of the interpretation of S. 7 
of tho said statute and observed as 
follows ; 

“ It their Lordslrips are to coastruc S. 7, 

11 and 1'2 Victoria, Ghap. 21, they would 
doubt that the Iiuoerial Parlianiont sitting'at 
Westminster, in iiassing 11 and 12 Victoria. 
Chaii. 21, ever conteinplatod or intended that 
the real and personal estate of such petitioner 
\vhich a Court might order to bo veste<l in an 
Othcial Assignee or a right to sell it for the 
debts of a Hindu father might he held to in¬ 
clude, or should include, the unpartitioned, 
separate interest of a Hindu coparcener, who 
was not a petitioner, in the iiumovablo property 
of a joint family. 

Sulaiman, J., also followed tho same 
decisions in support of tho view that the 
receiver in insolvency was competent to 
dispose of tho joint family property 
in lieu of tho debt of the father 
where the latter has been declared insol¬ 
vent. The decision in Oin Prakn'ih v. 
Moti Ham (2) has been followed by 
Mukherjee and Bonnet, J.T., in Ham 
Ghulam v. Kailas Narain (22). 

It is not necessary to review the rul¬ 
ings of the other High Courts. If there 
are any reasons for holding that tho 
Privy Council did not decide tho points 
in issue those reasons are capable of 
being definitely formulated. I have not 
been able to find any adequate grounds 
for not following the Privy Council 
decision. 

In view of tho text of S. 2 (d) and 2S 
1(2) and the constructions put by tho 
Privy Council upon the corresponding 
sections of tho Presidency Towns Insol¬ 
vency Act, I am clearly of opinion that 
question 1 should ho answered in the 
negative. Tho property of the sons is 
not the property of the father who alone 
has been adjudicated insolvent, and that 
Ht does not vest in tho Ofiicial Receiver 
l(aa8uming that tho debt was one which 
the son was under a pious obligation to 

-discharge). 


Now I take up point 2. There is noth¬ 
ing in the Provincial Insolvency Act 
which authorizes the receiver to seize 
the son’s share in order to satisfy tho 
debt payable by tho father. The follow¬ 
ing points are worthy of consideration : 


(l) Under S. 28 (2) tho property which 
vasts in the receiver is the property of 
tire insolvent and not of tlio sons’. 


(2) The sons are under a pious obliga¬ 
tion to discharge tho father’s debt. The 
creditor is debarred from Jiaving any 
remedy against the property of the insol¬ 
vent in respect of tho debt but ho is not 
precluded from recovering liis money by 
a suit against the sons wlio arc strangers 
to tho bankruptcy, 

(3) The sons’ interest in tiio joint 
family property is not {iropcity over 
which the insolvent father has an abso¬ 
lute and unconditional power of disposi- 
tion within tho moaning of “property” 
defined in S. 2 (cl) and as explained by 
the Privy Council. It is therefore not 
“the property of tlie insolvent” under 
S. 28 (2). 


(a) It is pregnant with some signifi¬ 
cance that there is no section in liie l‘ro- 
vincial Insolvency Act corro'Pon'Hng tcj 
S. 52 (2) (h) according to which the jiro- 
perty of tlio insolvent shall coini'i'i'O : 


“tho cAtuci'y c icV' i'O Ajul lil.i* 
iu^s for o:^oruisiug ;\11 S'i<:h in in* ijvcr 

or in rosi>oct nf hivo l.oon 

exercise 1 tho insolvent for liis i ^nofit 

ut tlie coJiujD.niccnient ('f li^s iii?oIveiicy or 
hoforc hjH Ois<.*lKirgc.“ 


(5) Under 8. 59. Provl. Tnsol, Act. 
tho powers and duties of the rocoivor 
have been enumerated, which include 
amongst others the power to sell all or 
any jiart of tiie property of tlio in-ioh’ont 
and to Institute, defend or continue any 
suit or other legal ]>roceedings relating 
to tho property of tho insolvent. 

It is patent from tlio above that tho 
receiver lias not been clothed with any 
power to seize and sell the proi'erty of 
the son. Butin Sat Xarnlii . ci-o_fd) 
the Privy Council made tlio following 
observation : 

“ir.viiig i-c^^.xrd t > 

to tlio scope ‘-'f th'j .^" 1 , '.I 'n- i 
satisfied Ih 'I it -.vas ii-• ’’i ■ "I'"''..'- 1 . 

Act tb.it oil the • , •• • ; ; ;‘y 

joint pi-opcrty .■[ j,;.,,- 

vi-si.nis of S. .,2 -n M f, r 

n.ivmcntof the *- 
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fiuite a diflorent thing to say that by virtue of 
Ms insolvency alone it vests m the assignee, 
and no such provision should be read into 

it has not been ■ indicated what is the 
way in which the property of the son 
mav be available to the receiver for the 
payment of the fathers just debts. Tho 

Indian High Courts however have in a 
very large number of cases recognized 
the power of the receiver to attach and 
sell the interest of tho son in joint 
family property. Although these deci¬ 
sions receive no support from the lang- 
page of the statute they have held the 
field for over half a century. There 
is the further fact that there are no deci¬ 
sions to the contrary. Upon the princi¬ 
ples of stare decisis it is not desirable 
to run against the current of these deci- 

^^Tt^ cannot be lost sight of that the 

receiver in insolvency 
general body of credi^tors. The 
of the sons to discharge their father s 
debt, where it is nob tainted with im¬ 
morality, is not open to cavil or ques- 
tion The Courts in India have uni- 
L'mly allowed the receiver to enforce 

apainJt the sons their 

to nav by attachment and sale of thou 

h“tl. Jst I tho Aot’''Tnve ts 

c; 4 (I) Prov. Tnsol. Act invests 

rho Tnsolvoncv Court with very extensive 

owc -s to decide all questions which 

rv aviso in any case of .nso vency to 

MsIa the Court to do complete justice 

"" mike a complete distribution of 


or 


’’Wio position therefore is that although 
the nower of the receiver to attach and 
sell the son’s property is not supported 
bv the express text of the Provincial 
Insolvency Act, yet having regard to the 
general principles indicated above and 
The unbroken current of authority, I am 
of opinion that the answer to question 
Iq, must bo returned in tho alhrmative. 
Question 3 does not call for a 

seiiarate treatment. 

Banerji, J- Tho first (jnestion which 

has been refovred lo the Pull Bench for 

Ipcision is that when a joint Hindu 

father governed by tho Mitakshara law 

is adjudicated an insolvent, whether his 
oint son’s share vests in the receiver 
(Lsuming that the debt payable by the 
father is one which it is the pious duty 

^Instver tho question in the 


negative and my reasons are that in the 
case of Sat Narain v. Behari Lai (6) 
their Lordships of the Privy Council in 
interpreting the definition of property 
in the Presidency Towns Insolvency Act 
(1909), which is word for word the same 
as the Provincial Insolvency Act said as 

follows : .., 03 - 

“And that by S. 2 ‘property is denned as in¬ 
cluding any property over which any person 
has a disposing power which he rnny exercise 
for his own benedt ; and it may be said that a 
Hindu father’s power to sell the joint property 
and apply the proceeds to the payment of his 
debts is such a power,’’ 

But the definitions in S. 2 are only to - 
apply "unless there is something repug¬ 
nant in the subject or context”, and it is 
necessary therefore to consider the effect 
of the definition of “property" contained 
in that section in relation to the subject 
matter which is being dealt with and the 
other sections of the Act. Now, as to 

the subject matter, namely: , 

“the joint property of an undivided Hindu 
famiivit is certainly a startling proposition 
that the insolvency of ono member of the 
tainilv should of itself and immediately take 
from the other male members of the family 
their interest^ in the joint property and from . 
the female members their right to maintenance 
and transfer tho whole estate to an assignee 
of the insolvent for the benefit of his creditors. 
The father’s power lo dispose of tho joint pro¬ 
perty is not absolute, hut conditional on his 
having debts which are liable to bo satisfied 
out of that property ; and S. 2 seems to con¬ 
template an absolute and uoconditional power 

of disposal.’’ . 

The second question is whether it is 

open to the receiver in insolvency to 
seize the son’s share and sell it in order 
to satisfy the debts payable by the 
father (assuming that the debt payable 
by the father is one which it is the pious 
duty of the son to pay). 

I would answer this question in the 
afl’irmativo. The question arises upon, 
the particular facts of the case, namely, 
that tho debts are such that it is the 
pious duty of the son to pay them. Underl 
S. 28 (2), Piov. Insol. Act, itis pi'O'i 

vided that . 

“On the making of an order of adjudicatioi 
the whole properly of the insolvent shall vest 
in tbo Court.*' 

The expression “the whole property of 
the insolvent’’ has in ray opinion been 
verv widely used, as appears from 
Cl. (3). S. 28. Although the joint sons 
share does not vest in the receiver the 
rigiits of every kind, which an insolven 
has and which can be turned into money 
for paying off the debts of the insolven 
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must, in my opinion, be deemed to vest 
in the receiver by reason of the words 
used in S. 28 (1). It is not denied that 
a father in a case where the debt is such 
which it is the pious duty of his 
sons to pay, can dispose of the whole 
of the joint family property. What¬ 
ever may be the rights of the father 
to otherwise transfer the property is 
not before us and I confine myself to 
answering the question as referred to 
this Bench for decision. 

The third question is if the receiver in 
insolvency cannot proceed against the 
son’s share (in the aforesaid circum¬ 
stances) has the receiver any and what 
remedy against the son’s share in the 
joint family nroperty ? 

Tac answer that I would give to this 
question is that in view of what my con¬ 
clusion is as to question No. 2, this ques¬ 
tion does not arise. If the answer to 
question No. 2 is in the negative, then I 
would answer this question also in the 
negative. 

King, J. —In considering the questions 
referred for our decision we have to bear 
in mind that we are dealing .vith a joint 
Hindu family consisting of a father (as 
manager) and his sons, and that tho 
debts incurred by tho father arountainted 
debts, such as the sons are under a pious 
obligation to pay ; and that the father 
alone lias been adjudicated an insolvent. 
Although tlie appeal arises from tho ad¬ 
judication of certain firms as insolvents, 
the order of reference makes no mention 
of firms. We are not calle 1 upon to con¬ 
sider the effect of the order of adjudica¬ 
tion upon the interests of the minor sons 
in the firms with reference to &. 217, 
Contract Act, or to any other rule of law 
relating to firms or partners. Wo only 
Jiave to consider the effect of the order 
upon tho joint family property and es¬ 
pecially upon the son's interests in that 
property. 

The first question is in my opinion 
concluded by the authority of Sat 
•Varata v. Behari Lai (6). Tlioir Lord¬ 
ships held that the adjudication of tho 
father of a joint Hindu family as an 
insolvent under the Presidency Towns 
Insolvency Act, 1909, did not have the 
| 0 ff 0 ot of vesting the property of the 
joint family, consisting of the fatlier and 
Ihis sons, in the Official Assignee. The 
Tights and interssts of the sons in tho 
joint family property did not vest in the 


assignee by virtue of the adjudication 
alone. Tho sons retained their proprie¬ 
tary interests in the property, so as to 
enahlo them to maintain a suit for pre¬ 
emption on the strength of their proprie¬ 
tary rights. It is true that this ruling 
was based, as their Lordships were care¬ 
ful to observe, strictly upon an inter¬ 
pretation of the Presidency Towns Insol¬ 
vency .\ct, 1909, and mainly upon tho 
interpretation of Ss. 2 (e), 17 and 52 of 
that Act. We have to interpret the 
Provincial Insolvency Act, 1920 ; but the 
language of tlie relevant sections of the 
two Acts is so similar that the reasons 
for the decision seem to apply wiLli efiual 
force to the latter Act. The definition of 

property ” in S. 2 (l) (d) of the latter 
Act is word for word the same as in 
S. 2 (e) of the former .\ct. R. 28 (2) of tlie 
latter Act is practically identical svith 
R 17 of the former. It must ho noted that 
there is nothing in the latter Act corres¬ 
ponding to S. 52 (2) (b), Presidency 
Towns Act hut I cannot see that tliis 
omission furnislios any ground for hold¬ 
ing that th-' ruling does not apply to tho 
Provincial .\ct. Tliis view lias been 
taken in numerous decisions referred lo 
by my learned luolhors. I need onl\ 
refer to the Full l^ench ruling of the 
Madras High Court in Srrlhinnna 
Chettiar v. Offi'-in! Jici-circr. 'I'any’ic (13) 
and think it unnecessary to laljour tlie 
jioint any further. I liold theroloro tliat 
the shares of tho sons (i. e. tho proprie¬ 
tary rights of tho sons) do not vest in the 
receiver under R. 28 (2) as being the 
proiierty of tlic insolvent. 

The second question is whetlier it is 
open to tho receiver to seize the sons 
share and sell it in order to satisfy tlio 
debts payable by tho father This is a 
(juestion which has expressly lioou left 
undecided in Sal Narain'^ case (O) and it 
is more difficult to determine. Their 
Lordships suggested that “ under the 
provisions of S. 52 or in some other in ay 
the property of the sons might l)C .uado 
available for payment of the fathor'e inst 
debts. Tho reference to S. 52 Nva^ 
parently intended to refer more p .rccu- 
larly to S. 52 (2) (b) which I doun 
that the property of tlio ’osoL cn 
ble amongst his creditors slmll 

priS0 . i \ lice nr<)<'cc>l' 

ings for cxcrcisiPJg sne 1 [ 

or in respect of property as 
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exercised by the insolvent for his own benefit 
at the commencement of his insolvency or be- 
fore his discharge.” 

The father has power to alienate the 
joint family property, so as to bind the 
sons, if the alienation is for the discharge 
of an antecedent untainted debt. This 
power seems to be covered by the terms 
of S. 52 (2) (b), but there is nothing 
corresponding to this provision in the 
Provincial Act. 

The question then is whether the 
father’s power of disposal of the joint 
family property can be held to be in¬ 
cluded in “ the property, of the insol¬ 
vent ” which vests in the receiver under 

S. 23 (2). 

The term “property” has, or may 
have, a very wide meaning. In constru¬ 
ing the words “ the whole of the pro¬ 
perly of the insolvent,” I think we 
should be justified in including any valu¬ 
able right belonging to the insolvent, 
i. e. any right which the insolvent could 
exercise so as to raise money for his own 
benefit. This would include the father s 
right to sell the joint family proporty 
for the discliarge of his personal debts if 
antecedent and untainted as in the case 
before us. The notion that the “ pro¬ 
perty ” of a person includes a power of 
disposal of property which does not be¬ 
long to him. or which docs not wholly 
belong to him, is nothing new or strange. 
In S. GO (1), Civil P. C. of 1908, the pro- 
porty of a judgment-debtor, which is 
liai>le to attachment and sale, is defined 

as including in'operty: 

ovi'i- \vliii'}i, or the profits cl which, he has a 
|'■•.^I■r w’li'-h ho may exorcise for his 
own I'fiU'Mt.’' 

This sliows that a certain kind of dis¬ 
posing power over proporty is regarded 
as a sort of proprietary riglit. In 
S. 2 (l) (d). Provl. Insol. Act, 1920 “ pro¬ 
perty ” is defined as including : 

■' .iiiv pr<-!)cr(v tiver which or tlio profits cf 
whi'll any persi.m lias a disposiny po.vcr which 
ho may cxercL=c fc.r his own benefit.” 

The same definition is given in the 
Presidency Towns Insolvency Act. 

Ill Sat Nfiritiii's (G) their Lord- 

ships have hold tliat. tliis definition con¬ 
templates an absolute and ‘unconditional 
posver of disposal and therefore does not 
cover a Hindu father’s power of disposal 
which is conditional. 

It is true that in the case propounded 
to us the conditions necessary for an 
absolute power of disposal are fulfilled. 
The debts are antecedent and untainted 
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and the father has therefore an absolute 
power to sell the joint family property 
for the purpose of discharging them. We 
cannot however hold that, as the 
father’s power of disposal is ‘ absolute ” 
in the present case, therefore, the pro¬ 
perty over which he exercised that power 
is his property 'under the definition of 
property ” in S. 2 (l) (d). The result 
of holding this would be that the pro¬ 
perty itself (i. e. the whole joint family 
property including the interests of the 
sons) must vest in the receiver under 
S. 28 (2). I have already held that this 
view is untenable in the face of the rul¬ 
ing in Sat Nara,ins case (6). We cannot 
therefore invoke the aid of the defini- 
nition in S. 2 (l) (d) as applying in 
terms to the father’s power of disposal. 
The definition is only helpful to this 
extent, that it shows that a certain kind 
of power of disposal of property is 
regarded as a species of a proprietary 
right. 

Section 52 (2) (b). Presidency Towns 
Insolvency Act, goes further and shows 
that a certain kind of power of disposal 
to property may be regarded not merely 
as a kind of proprietary right but as 
“ property.” 

In the law of England also a bank¬ 
rupt's “property” is described as including 
the capacity to exercise all such powers 
over property as might have been ex¬ 
ercised by the bankrupt for his own be¬ 
nefit : Bankruptcy Act 1914, S. 38 
(2)(b). 

I see no reason why the term pi’O- 
perty,” when applied to .the property of 
the father of a Hindu joint family 
should not be wide enough to cover the 
father's power of disposal of the .family 
property for discharge of his antecedent 
untainted debts. It must be remembered 
that the father’s power of disposal of his 
own undivided share is no greater than 
liis power of disposing of the entire 
coparcernary property. His undivided 
share only belongs ’to him in the sense 
that it would fall to his share in the 
event of a partition. I doubt whether 
his undivided share can properly be said 
to be “vested” in him. The share is in¬ 
definite and fluctuating in extent. The 
ownership of the coparcenary property 
is vested in the whole body of copar- 
cerners. No individual member can 
claim that he has a definite share. The 
father’s power of disposal of his undivided 
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share is conspicuous by its absence. 
He cannot dispose o£ it by gift or by 
will. On his death intestate it does not 
pass to his heirs. Ho cannot even alien¬ 
ate it for value without the consent of 
his coparcorners. In short, his power of 
dealing with his undivided share is no 
greater than his power of dealing with 
the coparcenary property as a whole. 
Considering that the father can only bo 
said to “own” his undivided share in a 
very limited sense, and that he has no 
special power of disposing of that share, 

I think it would be very anomalous if 
only his undivided share vests in 
the receiver while his very valuable 
right and power of disposing of the 
joint family property for discharging his 
personal debts, does not so vest. I 
think we are fully justified in holding 
that his “property” includes his power of 
disposal of the joint family property and 
that power therefore vests in the re¬ 
ceiver under S. 28 (2). Several rulings 
support this view and I would follow and 
endorse the reasoning in SiLhramani(.i 
Aiyar v. T. V. Krish)ia, Aiyar, -1. I. B. 
1927 Mad. 701. i 

On the other grounds too I think this 
must have been the intention of the 
legislature. The receiver represents the 
insolvent. Any valuable right which the 
insolvent could have exorcised for dis- 
cliarging his debts should be oxorcisablo 
by the receiver as the insolvents repro- 
sontative. 

Then again the receiver represents the 
interests of the creditors and stands in 
much the same position as a judgment- 
creditor. Now the holder of a simple 
money decree against the father, foi an 
untainted debt, can (ai)art from insol¬ 
vency) attach and sell the joint family 
property so as to bind the sons. The 
receiver should not be in a worse position 
than a decree-holder of a money decree; 
and it would be unjust if the creditors 
were deprived, by the operation of the 
law of insolvency, of recourse to tlie 
family property which would otherwise 
have been available for the satisfaction 
of their claims. 

Owing to the absence of anything cor¬ 
responding to S. 52 (2) (b), Presidency 
Towns Act, it is argued that the legis¬ 
lature did not intend that the fathers 
power of disposal should under the Pro¬ 


vincial Insolvency Act be included in the 
property divisible amongst the creditors. 
I must frankly confess that I do not 
understand why that provision should 
be considered necessary in Presidency 
towns an.l not in felie provinces, but I 
cannot believe that the legislature in¬ 
tended that the OlVicial Assignee might 
sell the joint family property in Pre¬ 
sidency towns, while the receiver could 
not do so in the provinces. It may be that 
any provision correspondiug to S. 52 (2) 
(b) was considered superfluous as the 
term “property ’ was suHiciontly wide to 
include such a power of disposal. 

Putting the case at its very lowest 
there is at least a doubt wlietlier the 
term “property” in S. 28 (2) does not 
include the father’s power of disposal of 
the joint family property. If there is a 
doubt we are entitled to act upon the 
maxim stare decisis and follow the 
long-established carrent of decisions 
which lay down that the receiver is en¬ 
titled to sell the joint family property for 
discharging the insolvent father s debts. 
I answer the second fjucstion in tlio 
aiVirmative. In view my of answer to 
the second question, the third (luestion 

does not arise. 

Kendall, J.—I agree. 

u.M./u.ii. n-ivrcr.A. 
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Bam Mohaa La’, aii'l another -Defen- 
ants—Opposite Party. 

Civil Hevn. No. 151 of 1927, 0 
n 3ra July 1930. against deoicj 
auso Court Judge, Allali 
Line 1927. 
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158=^'8 T. C. 138 G I. C. 123; aul 23 
AU. 293, Overruled. 

Wher© money is lent on terms contained in a 
promissory note given at the time ol loan, both 
the promissory note and the lending being part 
and parcel of the same transaction, the lender 
suing to recover money so lent must prove 
those terms of the promissory note. If for any 
reason such as the absence of a proper stamp, 
the*pron)issory note is not admissible in evi¬ 
dence, the plaintiff is not entitled to set up a 
caso independent of the note in view of the pro¬ 
visions of S, 91. He cannot recover the money 
bv proving orally the terms of the contract : 26 
All 178, Poll ; 7 CaL 256. Disc. ; A. I. R 1924 
P. C. 50, Ref. ; 6 I. C. 126: 13 I. C. 138=34 
AIL 158 and 28 All. 293 Overruled : 

1928 All 371, Dist. ; A. I. R. 1922 hah. 307, 
Appr. : A. I. R. 1928 Pat. 426, Expl and not 
Poll ; (Case laio discussed). [P 18G C 2] 

'b) Paper Currency Act fl923), S, 25—Act 
does not forbid admissibility of promissory 
note, in form condemned by S. 25. 

There is no provision in the Paper Currency 
Act whicli forbids tho admissibility into evi¬ 
dence of a promissory note which has been 
drawn up in a form condemned bv S. 25 of Iho 
Act. * fP C 2] 

5ft fc) Evidence Act (^892), S. 91—Verbal 
negotiations leading to express contract in 
writing cannot be set up as independent con¬ 
tract. 

Verbal negotiations Icxding up to an express 
coi^tract in wricini? cannot l)e sot no as an in¬ 
dependent contract and are not adinfssiblo in 
evidence as provided by S. 91. Moreover where 
lliere is an express promise, an implied promise 
will not be inferred : /I. J. 1921- Cal 452, 
Poll fPlHQCl] 

Tfjhnl Ahmad and S. D. Johnri—(ov 
Applicants. 

N. C. Vainh, K. C. MItnl and P. M. L. 
Vennri —{ov Opposite Party. 

Order of Reference.—This revision 
arises out of a suit for recovery of money 
on foot of a promissory note instituted 
in tho Court of tho .Tndijo, Small Cause 
Court at Allahabad. Tho promissory 
note is allesod to have been executed hy 
the defendants for a sura of Rs. 500 and 
provides for tiio repayment of tlie loan, 
on demand, with interest at 4 per cent 
lier mensem. Tlie defence was that the 
execution of tho promissory note was 
admittorl by tlie defendant not subject to 
additional pleas. Tlio further pleas were 
to the effect that defendant 2 never 
l)orrowed any money, nor did she execute 
any promissory note, lhat the promissory 
note was inadmissible in evidence, for 
want, of proper stamp dntv, that defen¬ 
dant 1 borrowed Rs. 50 only and that 
tlial was tlio only cousideralion that 
jiassed. 

The learned Judge. Small Cause Court, 
tried only one issue, namely the one as 


to the admissibility of the document in 
suit in evidence and holding that it was 
inadmissible, dismissed the suit. 

It appears that the suit was once heard 
and decreed ex parte. At the defendants 
instance, tho ex parte decree was set 
aside and the suit was restored to its - 
original number in the register and was 
tried da novo. When the suit was heard 
ex parte, the then learned Judge, over¬ 
looking the fact that the promissory note 
in suit required a' stamp duty of two 
annas admitted the document into evi¬ 
dence. It bore a stamp duty of one anna 
only. It was contended on behalf of tho 
plaintiff that as the document had once 
been admitted into evidence, it was not 
open to either party to question the 
sufficiency of tho stamp duty at subse¬ 
quent stages of the suit, in view’ of the 
provisions of S. 36, Stamp Act. On this 
point, the learned Judge. Small Cause 
Court held and in our opinion rightly, 
that with the setting aside of the ex 
parte decree, the order admitting tho 
documen't into evidence, on the basis of 
the ex pavto evidence, also fell and the 
Court bad to adjudicate on the case, in¬ 
cluding the question of the admissibility 
or otherwise of the document as if it had 
never been admitted into evidence at all. 
The view of the learned Judge is in agree¬ 
ment with the case of Webster v. Bosari’ 
quet (l). 

The main question however in tho case 
is w'hether tho promissory note being 
inadmissible in evidence, the plaintiff 
could rely on the factum of the loan and 
prove tho loan, independently of the 
document in suit. 

On this point there is a number of 
conliicting cases decided by different High 
Courts. It appears that while all the 
Courts are agreed that where a plaintiff 
has a cause of action, independently of a 
promissory note, which is found inadmis¬ 
sible in evidence, he can sue on the 
cause of action which he had before the 
promissory note was given and recover. 
Opinion is divided as to what should be 
the case where tliere was no loan, in¬ 
dependently of the promissory note, that 
is to s:iy, where the entire contract bet¬ 
ween tlic parties is embodied in the pro¬ 
missory note. As at present advised, we 
are of opinion, that S. 91, Evidence Act, 
would prevent the admission of any oral 

(1) [lOl-iy aTC."“ 3^=91 L. J. P. C. ‘205=106 
L.T. 3j7=:-2S T.L.R. 271. 
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evidence to prove the loan, the promis¬ 
sory note being inadmissible in evidence 
Some of the cases, whether decided in 
this Court or in other Courts, do not, in 
our opinion, with all respect, take sufh- 
oient note of the provisions of S. 91, 
Evidence Act, and follow the English au¬ 
thorities : see Farr v. Price {'2). Our 
law being codified, in our opinion, it is 
not open to the Courts in India to ignore 
the enacted law and follow the English 
law, simply because in certain cases the 
enforcement of the law might appear to 
create a hard case. 

Being in disagreement with the cases 
decided in this Court, wo are of opinion 
that tlie case sliouUl be referred to a 
larger Bench. We do not propose to 
discuss the case law in our order, it 
will be sunicieut to say that tlie case of 
Miyan Jjux y. Mt. Jini1hiya{)) has no 
bearing on the case. The latest case of 
this Court is that of Ham 'i^Sarup v. 
Jasodha Kunwar (4). The earlier ca=e of 
Parsotam Naraiii v. 'laley Siugh (o) 
seems to us as laying down the right 
law. In Madras, the case of Muthu 
Sa^trigal v. Vishvanatha (0) and in 
Lahore, the case of Chandra Singh v. 
Amritsar Banking Co. (7) appear to sup¬ 
port our view. We would especially 
draw the attention of the learned .Judges 
before whom this case may go to the 
opinion of the Madras Judges to be found 
reported at p. 603 of the case m MiUha 
Sastrif/al v. Vishvanatha (6). 

In order to settle the law for this 
Court we direct that the record of this 
case be submitted to the Mon ble the 
Chief Justice for the constitution of a 
larger Bench for the decision of the ques¬ 
tion indicated above, namely : 

“ Whether it is open to the lurty, who has 
lent money on terms recorded in a proimssory 
note, which turns out to be inaninissiblc in 
evidence for w.ant of proper slvmp dnt} , to re 
rover his money, by proving orally the terms of 
the contract, in the teeth of the provisions of 
S. 91, Evidence Act.” 


Opinion 

Mukerji, J.— The following point of 
law has been referred to a Full Bencli, 
namely ; 

“ Whether it is open to the pirty who has 
lent money on terms recorded in_aj^r^in 2 £sm' 

(21 1 Ei,8t 5.5=5 R. lC’51.5. , _ , 

(3) A.I.R. 1928 -All. 37l=o0 -Ml. 339 (5.B.). 

(4) [1912] .31 All. 158-13 I.C. 133 

(5) [1903] 23 All. 178 = 11903) A.W.N. 21«. 

(R) [1914] 39 Mad. 650=21 I C-^ ^ , 

(7) A.I.R. 1922 Lab. 307=06 I.C. 201—2 Eah. 

830. 


note, which turns out to bo inadmissible in 
evidence for want of proper stamp duty, to re¬ 
cover his money by proving orally the terms of 
the contract in the teeth of the provisions of 
S. 91, Evidence Act.” 

Tlie facts which have led to the refer¬ 
ence are these. The applicants, Nazir 
Khan and Ismail Shah Khan, brought 
a suit for recovery of money in the 
Court of Small Causes at Allahabad, 
alleging that on foot of a promis¬ 
sory note filed with the plaint, they 
lent to the two defendants to the suit, 
who were husband and wife, namely 
Ram Mohan Lai and Mt. Girindra Kuari 
a sum of Rs. oOO which was to be repaid 
with interest at 4 per cent per mensem, 
on demand. Tlie promissory note boars a 
stamp duty of one anna only, while 
under the law for the time being in force, 
it ought to have borne a stamp duly of 
two annas. 

The defence of defendant 1, who alone 
appeared was that his wife never execu¬ 
ted the promissory note, that ho bor¬ 
rowed a sum of Rs. 50 only and that 
being under pressure for money lie ex¬ 
ecuted the promissory note relying on 
the assurance of 1 he ])laintifis that tliey 
would not claim more than Rs. 50 and 
interest thereon. Me further pleaded 
that he had repaid the money winch ho 
had borrowed witl^ intevost. 

AVhen it was discovered thil tlm pro¬ 
missory note bore insullicient stamp dut> 
the plaintill souglit to prove by oral evi¬ 
dence that ho had lent a sum of Ks oOO. 

The learned .Judge of the Hmall Cause 
Court held that to ostahlish the loan al¬ 
leged by the plaintilTs. the promissory note 
was tlie only evidence that could he ad¬ 
duced to prove the transaction, hasdng 
regard to the provisions of S. 91. Evi¬ 
dence Act. In the result, the learned 
Judge dismissed the suit in its entiret y. 

The plaintiffs filed an application in 
revision under 2.5. Provincial Small 
Cause Courts Act and the contention ot 
learned counsel for the applicants was 
that the applicants wore entitled to 
prove the factum of the loan. TIim pomt 
was not specifically taken among 
grounds of revision but as 
supported by cases decided in ' • 

was aU0W3.1 to l,e and 

consitlorod. ,,,3 ,.ovision 

Tl,o Banoh before - 

soma of theoases . o .W 
were good law and as 
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^ve ^0 decisions of a Full Bench, they re¬ 
ferred the matter to a larger Bench. 

Before we proceed to consider autho¬ 
rities, it would be desirable to consider 
the state of the statutory law. As al¬ 
ready stated the plaintiffs lent money in 
consideration of the promissory note 
and the note alone. Gul Mohammad 
Khan who appeared as a witness for the 

plaintiffs and is their relation said: 

"I Icut Rs. 500 to the defendant and not 

Rs. 50.I would not have lent money 

withoui the pro-note.” 

It is clear therefore that this is not a 
case in which there was already a com¬ 
pleted cause of action for recovery of 
money on foot of a distinct and separate 
transaction and a promissory note was 
given as a collateral security. To illus- 
trate what we mean, we would give an 
exami)le: Suppose^a trader sells a motor 
bicycle to a purchaser on credit. Later 
to secure the payment, the purchaser 
gives a promissory note. The trader and 
tiie purchaser have a completed transac¬ 
tion, namely the sale of a motor bicycle, 
as soon astlie delivery is made, with the 
stipulation that the price would bo paid 
later on, by the purchaser. On this 
transaction, tlie trader is entitled to sue 
for tlie i;rico of the article sold by him. 
The promissory note here is only a colla¬ 
teral security. In these circumstances, 
it is agreed on all liands, that the trader 
will be entitled to sue for the price of 
the motor bicycle, even if, for some Haw 
in the promissory note, the promissory 
note itself may not be sued upon, being 
.inadmissible in evidence under tlie law. 
.fn the ease 1 cforo us lliero is no such 
coiniilelcd tr.insaction as wo have des¬ 
cribed al ove. On tlie other hand, the 
promissory note and the handing over of 
tiio money are part and parcel of tlie 
same Iran^aclion an.l the terms of the 
loan are t!io veiy terms of llio i>romissory 
note. There is no room lor tlie argument 
ihab there was a completed loan and by 
way of collateral security a promissory 
note was gi\'en. To <|uoto again the 
words of the witness (lul Mohammad, the 
plaintiffs would not have lent tlie money 
without tlie jiromissory note. Tlie mak¬ 
ing and handing over of the note and the 
payment of the money arc “concunont 
conditions.” 

The question then is: 

■‘Wbetlici-ib<‘ promissory noto coni.ii-.is the 
ctuire terms of the transaction between the 
and if so can any oral evuU-nce be ad- 
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duced where the document itself is not admis- 
sible into evidence/* 

Our olesir answer is that oral evidenco 
is not admissible, S, 91, Evidence Act, 
being a bar to such a procedure. S. 91 
reads as follows: 

‘^When the terms of a contract.have 

been reduced to the form of a document • • • • 
no evidence shall be given in proof of the terms 
of such contract, . . ♦ . . except the document 
itself or secondary evidence of its contents in 
cases in which secondary evidence is admissible^ 

9 9 

The question which we have to decide 
is whether it is or is not the case that 
the terms of the contract between the 
parties have been reduced to the form of 
a document. If they have been reduced 
to the form of a document then, by the 
express language of the law, the docu¬ 
ment itself is the only proof admissible 
into evidence, it being common ground 
that there is no case made out for admis¬ 
sion of secondary evidence. Oral evi¬ 
dence is in the nature of secondary evi- 
dence, where the terms of a contract have- 
been reduced to the form of a document. 
On the statute therefore there seems to 
bo no reason to doubt that oral evidence 
was not admissible into evidence. 

Now we propose to consider some of 
the important cases decided in this and 
other Courts. In Pamsotam Narain v. 
Talcij Singh (5), the facts were very 
similar to the facts of this case. The 
headnote runs as follows: 

“When money is lent on teems contained in 
a promissory note given at the time of the loan, 
the lender suing to recover money so lent must 
prove those terms of the promissory note. If 
for any reason, such as the absence of a proper 
sl.am,’, the piomissory note is not admissible in 
evidence, the pi lintin is not entitled to sot up a 
e\so independent of the note.” 

The case was heard by a learned single 
Judge of this Court, .\iknian. J., and he 
following certain cases decided in the 
Calcutta High Court disallowed the 
plaint ill s content ion to prove his case 
indoi*ondently of the promissory note. 
The learned Judge quoted S. 91, Evi¬ 
dence .\ct and s.\id: 

‘‘It appears to rno that the decision which 
have held otherwise ignore the provisions of 
Ss. 91. r>-') '.lid 22, Idvidcnce .tct; and I do not 
think thtt it can bo denied that these decisions 
fondone an-l encourage ev.asious of the Stamp 
.Vet.” 

We are of the same opinion as the 
learned Judge. 

Tills case of Pursotam yarain {o) was 
not considereJ in the case of Banarsi 
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Prasad v. Fast Ahmad (8) ami a con¬ 
trary decision was givon by a Bench of 
two Judges. It is rather significant that 
the learned Judges professed to follow 
the very case of Sheikh Akhar v. SJieikh 
Khan (9), on which Aikman, J. had foun¬ 
ded his decision in Pursoldfn Artru/us 
case (5). In the Calcutta case Garth, 

G. J., said .at p. 259 of the report, as 
follows: 

“When a cause o! action foi- nioncv is once 
complete in itself wbethor for goo.is sold or foe 
monev lent or for auv other chum and the 
debtor thoi gives a bill or nolo to the creaitor 
foe pavmont of the money at a future tune the 
creditor, if the bill or note is not P-ud -at matu- 
ritv, inav alwavs as a rule sue for the origin u 
consideration provided that ho has not endorsed 
or lost or parted with the bill or note nm er 
such circunistxncos as to make the deotor 
liable upon it to some third person. 

Tho learned Judges of this Court in 
Banarsi Pra-ial v. Fa/A Ahmad 
quoted the language quote 1 above and 

SttlcH * 

“Now here the plaintiff did state the con¬ 
sideration for the note, namely money borrowe l 
from him by tho defend;int.* 

The facts of the case sho.v that the 
loan and the prooaissory note were ^rt 
and parcel of the same transaction, iho 
learned Subordinate Judge, who heard the 
appeal from the Court of the Miuisif said. 

“The defendant took a loin of Ks. 572 an I 
execiitci a ycotuissory note/* 

This finding was binding in second ap¬ 
peal to the High Court, but tho learned 
Judges of this Court said after quoting 
from the judgment of the Subordinate 
Judge the sentence quoted above; 

“It seems to us therefore th.it the Court of 
first instance ought not to have suinmu ily chs- 
missed the plaint, but ouglit to h ive giien t lo 
plaintiff an opportunity of proving the consi¬ 
deration of the note if there wis su'-n 
deration. The law on the sabje:t is clexr i 
stated by Girth, C. ■!. in the case of .bti-t/c-i 
Akb'ir V. Sheikh Khi'i (0).’’ 

In our opinion tlie learned Judges of 
this Court overlooked tlio use of the word 
"then” by Garth, C. J.. which wo have 
underlined (Italicized) above. T)ie whole 
point of Garth, C. J.. was that evidence 
aliunde could bo givon only if tlio trans¬ 
action of the promissory note could bo 
separated from a previously completed 
transaction. 

We are of opinion therefore that this 
case of Banarsi Prasad (8) which is 
based on the authority of the Calcutta 

(8) [1903] 2S7aIi. 2U3=3 A. T. J. 25 = (l‘dUG) 
A. W. N. 9. 

01882] 7 Cal. 25G=3 C. L. R. 528. 


cases was decided on a misreading of/ 
that case. 

Hoforring to the opinion of Garth, O. l. 
quoted from tlie case of Sheikh Akbar v. 
Sheikh JChan. (9). Mr. Iqbal Ahmad argued 
that it would always be difficult to de¬ 
termine in the case of a loan wliothor the 
loan was a previous transaction or whe¬ 
ther it was a transaction which occurred 
simultaneously with the execution ot the 

promissory note. He saidj ^ 

•‘If the loin was -.i.svanco.l nve miunte= 
fen-o the exceniion nf the pvomissoi-y wiM 

the phiintill ho ontiiled to prove the loin if thu- 
pcomissorv note is ruled out of evidence. 

Tills argument is entirely based on a 
misapprehension. It would always be a 
question of fact whether there was or 
was not a completed transaction bsi.- 
woen the parties whether in the shipe 
of a sale or other transaction or wliotnei 
it bo in the shape of a loan. As an 

illustration, we can cite the case of an 
“antecedent debt” of the father under 
the Hindu law. Under that law a iathoi 
is entitled to transfer joint family pio- 
perty belonging to himself and _ his sons 
to pay his ‘ antecedent debt. In the 
case of a mortgage executed by 
the father it was urged liofore tlio 1 nvy 

Council that the money 

betaken as an ‘-antecedont debt a I 
tho mortgage might l-o w 

givon in consideralion of 

debt.”Their f.ordships ot 1 ho I in > , 

cil in the civ; of P-r'j hlanna - 

7W;./(lO)at p. l'»:i(of 10 remarked 

as follows: 


as^toLUV,.>. . „[ ihedciaw.i.^lho 

..cation of the mnrtgi.a Usolf mid tlmrc w,i. 

/cantc-olcucvcilhof m tuno ot m f.i.t 

\gun. in laying down the several - 
noshions of Hindu law, where Gion 
Lordships dealt with the 
antecelent debts, they said (at p. U- o 

'^‘“Anticlcn' 'K.t ni.uis m.'r-c nm m L - 

well as in time. Ih v. ‘l ^ '...V.' - 

tau.lho trul,- ml P •• 

In tho Unsuaso ot thou- l.ooUInp. .. 

tho l>rivyCo.mo!l wo rn 

•The "f sU- oi , ^ 

must be .1 mUlcr ante •ole.>- ' ' 


'• . I 


iu liinc. thiti-tosiv 

traly :ui 1 nos a l 

tion*a( iho iG-missorv iwtc 


I I • ' 

. 1 lx,' ’ I t'J 
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learned single Judge of this Court who 
bad dismissed the suit of the plaintiff. 
The learned Judges who heard the appeal 
professed to follow the dictum of Garth, 
O. J., in Sheikh Akbar v. Sheikh Khan 
(9) and the case in this Court in Banarsi 
Prasad v. Fazl Ahmad (8), which itself 
professed to be based on Sheikh 
Akbar v. Sheikh Khan (9). We have 
shown that the actual decision of 
Sheikh Akbar v. Sheikh Khan (9), was 
just the other way. But this was again 
•overlooked and on the basis of a pre¬ 
viously decided case, the judgment of 
the learned single Judge was set aside 
and the plaintiff s suit was decreed. In 
this judgment there is no discussion 
whatsoever of S. 91, Evidence Act. 

The next case in this Court is Bam 
Sarnpv. Jasoda Kunuar (4). In this 
•case, their Lordships deffnitely pro¬ 
nounced tlieir opinion against the case 
of Sheikh Akbar v. 'Sheikh Khan (9), 
decided by Garth, C. 3., and basing their 
judgment on tlio dictum of Loi'd Kenyon 
in the well known case of Farr v. 
Price (2) held in effect that even where 
the debt is inseparable from the promis¬ 
sory note, tlie debt could be proved al¬ 
though the promissory note was not 
admissible in evidence. It is interesting 
to noto tliat Garth, C. J., himself had 
referred to the case of Farr v. Price (2) 
and had distinguished the dictum of Lord 
Kenyon (at p. 2G0y. In the last men¬ 
tioned .•\llahal>ad case Bam Sarup v. 
Jasoda Kunuar (4). which corresponds 
lo Bam Sarup v. Jasodha Jsiununr (4) 
there is no consideration of S. 91. Evi¬ 
dence Act. 

Tfihal Ahmad places his reliance 
on the case of Mia Tiakhsh v -V/. Bndhia 
(3), Tliat ca-^o lias no relevance whatso¬ 
ever to the case l)efore us. The question 
that had been referred there to the High 
Court by a learned Munsif was whether 
a certain jiromissory note wliich pur- 
jiorted to ho in favour of the bearer was 
void and inadmissible in evidence and 
could not be the basis of a claim in any 
Court of law. Two of the learned .Tudges 
(Boys and Kendall, JJ.,) held that the 
inomissory note was in a form forhidilen 
by law, that the promissory note could 
not form the basis of a suit. They 
however further wont on to state that 
the plaintiff could sue on the basis of 
any obligation whether antecedent to or 
arising sinmltaneouslv with the execu¬ 


tion of the promissory note, indepen¬ 
dently of the execution of the promissory 
note. Sen, J., refused to express any 

opinion and said (at p. 745 of 26 A.L.J .): 

“It is outside the scope of the present re* 
ference to determine whether the plaintiff can 
maintain a claim against the debtor founded 
upon an obligation independent of a promissory 
note. He further held that although the pro¬ 
missory note was in a form forbidden by law, 
it was .admissible in evidence under S. 91, Evi¬ 
dence Act; see the same page 

It will be noticed in connexion with| 
this case that there is no provision ini 
the Paper Currency Act, which forbids 
the admissibility into evidence of a 
promissory note which has been drawn 
up in a form condemned by S. 25 of the 
Act. In the circumstances, the very 
document itself could prove the obligation 
created by it. 

The answer of the two learned Judges 
Boys and Kendall, namely the plaintiff 
could sue on the basis of an obligation 
whether antecedent to or arising simul¬ 
taneously with the execution of the pro¬ 
missory note etc., was not called for. The 
case was decided without any counsel 
appearing on either side. These circum¬ 
stances entirely differentiate the case in 
Mia Bakhsh v. Dodhia (3) from the pre¬ 
sent case. 

This exhausts the cases decided in 
the Allahabad High Court. We need not 
examine at length the cases decided in 
other High Courts. We may however 
make one remark, that in Calcutta there 
is a conflict of opinion. The case in 
Sheikh Akbar v. Sheikh Khan (9) was 
followed by Badha Kant Shaha v. Abhay 
Charan Mitter (12). Bub the case in 
Sheikh Akbar v. Sheikh Khan W was 
sought to be explained away in a later 
case in the same Court in Promotho Nath 
V, Dwarka Nath (13). In this case of Pro- 
motho Nath v. Dwarka Nath (13), there 
is no consideration of S. 91, Evidence 
Act. In Madras it appears that the view 
has been consistently taken that where 
there is no independent and separate 
cause of action, the suit based on a 
promissory note which is not admis¬ 
sible in evidence should fail. This was 
held following the case in Sheikh Akbar 
v. Sheikh Khmi (9). In Yarlagadda 
V. Gorautala (14) and in Muthu v. Vish- 
wanatha (b). S. 91, Evidence Act was re¬ 
lied upon and it was held that in circum- 

(1-2) [l'-82l S U:\l. 721=11 0. L. R. 310. 

na) [isnr.i -23 Cai. ssi. 

(1-i) tlOOGJ 20 Mad. 111=15 M. L. .1. 4S4. 
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stances similar to this case before us, 
oral evidence could not be given in proof 
of the loan. At p. 663 in Mnthn v. Visii- 
wanatha (6), the learned Judge Sadasiva 
Tver observes as follows; 

" To import the doctrines laid down iu Eng¬ 
lish cases about vague obligations to repay ar.s- 
iug out of equity and not out of contract or 
about cbligitions which can be enforced if the 
plaintiff stilfully draws up his plaint as one on 
account for money had and received concealing 
the real contract of loan which had been redu¬ 
ced to the form of a document is, it seems to 
me, merely trving to nullify 3.91, Evidence 
Act.” 

The learned Judges who heard this 
case differed from certain Bombay cases 
and followed the cases decided in their 
own Court. 

In Lahore the same view has been 
taken as we are disposed to take in the 
case before us. In Chandra Sin<ih v. 
Amritsar Banking Co. (7), S. 91. Evidence 
Act was applied, as we are disposed to 
apply it. 

We asked the learned counsel for the 
applicant to cite a case decided by any 
High Court that may have been decided 
in his favour in spite of a consideration 
of S. 91. Evidence .\ct. He cited the 
case of Dhaneshar Sahu v. Ram Rapgir 
(15). In that caso one of the learned 
Judges did consider the applicability or 
otherwise of S. 91, Evidence .\ct, but 
his learned colleague expressed his doubts. 

Lastly it was argue 1 by I'lhil Ahmid, 
the learned counsel for the applic:int. 
that the plaintitTs wore not precluded 
from proving an oral agreement to p.iy. 
On this point we cannot do Ijetter 
than quote the following remarks made 
by Rankin, C. J.. of the Calcutta iligli 
Court. In Dula Menh v. Abdul Jiahvian 
(17) at p. 72 (of 2H C. IK. iV.) his Lord- 

ship observed as follows; 

“ Verbal negotiations loading np to an g:c- 
press contract in writing c luiiot bo set up as an 
indopendont contract and aro not admissible in 
evidence (lilvidonce Act, S* 91). ^torcovor where 
there is an express promise an implied promise 
will not be inferred.*’ 

We entirely agree with these obsevva* 
tions. 

In the result our answer to the ques¬ 
tion referred to us hy the Division IJench 
is in the negative, namely in the circum¬ 
stances set forth in the question referred 
to U9, the plaintiff cannot recover. We 
direct that the record with our answer 

(15) A. l R. 1928 Pat. d2G=lU I. C, 192=7 
Pat. 845. 

(16) A. I. R. 1924 Cal. 452=81 I. 0. Gil. 


and a copy of this judgment be sent to 
the Bench making the reference. 

11 .M./R.K. Order accordinglij. 
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Kendall, Young and King, J.T. 

Stamp Reference {Jangilal), In re 

Misc, Ref. No. 160 of 1929, Decided on 
20th March 1929, made by Junior Secre¬ 
tary Board of Revenue, Allahabad, on 8th 
February 1929. 

^ (a) Stamp Act (1899}, Arts. 40 and 57 
— Security bond under O. 41, R, 5, Civil P. 
C., executed by surety for judgment debtor 
hypothecating property as security for loss 
decree*holdcr mav sustain due to default on 
judgment'debtor's'part, is chargeable under 
Art. 40 and not under Stamp Act, Art. 57. 

A suvety bond cjceciiled inuler O. 41, H. 7^ by 
a surety for the judginent-cleutor hypothecating 
his property in favour of the Court executing 
the decree for the benefit of the clecreo-holdcr 
as security for the loss thxt the latter might 
sustain up to a certain amount owing to any 
default or misconduct on the part of tlic judg- 
ment*deblor, is chargeible with duty under .\.rt. 
•10 aud not .Art. 57, it being not executed to 
secure the diie perform inco of a contract: 
.4. /. R. Oiolh lid, Dis6'. from, 

iV 102 C 1] 

(b) Stamp Act (1899), .Art. 
tract,' meaning explained 

The word ‘'contr ict’* iu Ait. 57 
sense of ronlri«:t i- 'h'Oin'l in 
tract . 


57 


Co 


n- 


1 i 

S. J ' \ K 


LI' 


f !i'5 

< II' 

IJI C-i.' 
s “per* 


fc) Contract -Subordinate Judge 
son ’ and Can enter into contract. 

A Riru )rdiII He luh-’ •'lu i - j-i'. ird* \ a 
“person'* i:id ** ip ibb* •'ni<‘ri)ie into a ron- 
. *[ 1 ^ 0 1 ] 
(d» Judicial Officers Protection Act (ISoO), 
Scope — Language of Act is wide enough to 
grant protection from suit for damages for 
breach of contract. 

The Aft does not probibly conteinpi Uo t!i 
protection of a Ja*lgc from a suit for d im i ; 
for bre icU of contr ict, but tlio 1 1 n/o•'[ t b’ 
Act is siUlicionlly wide to ^rint ‘fi i';;i 
uglinst a suit of th it n Uuro. [ 1' T I H 2^ 

(e) Contract—Courts have no power to en¬ 
ter into contracts -Judicial Officer. 

'riiorc i.s no provisioii iu lh <2 thvil • I u ' 

Code or .luv otljcM* si itulc cm JDWfriim i ) f h 
to enter into a coulr;i'*t r;n oiMi" <•: v*” 

ixvy of SI ito. 'rhe Courl.« arc givi.*u si h n 
power to piss <lccrocs aud orders ati l in }'• - 
form ccrt.lin acts Ijutnot to fiiU r iir*. 
tracts. 1''- 'J 

IT. S. Bnjpai —fof tlio Crown. 

Order. —Tliis is a referonui! n.a'Io fo 
the High Court hy the Boiv'I d' Kovotu.o 
itnder S. 57, Stamp AcjL a^iug for 

a decision as lo the dniy cl.a.geabin on a 

security hoiifl given undoi <.>. il.J- •>. 
Civil P.G. 

It appears that prococlings for tlie 
execution of a decree U>v ll.o recovery ol 
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-iiossession oE immovable property were 
r^naTne in the Court of the Subordmate 
Tudgrot Mnttra. The judgment-debtor 

sub-B 2. upon the condition that the 

UKVment-debtor should furnish security 

or tC due perEormance of such decree oi 

nvrlpr as mi'^ht ultimately be binding 
Older as o • ^ ^j^t-debtor accord- 

—d a Sy who executed the 

;"S, £ ,rS“« 

holder, as security for any loss 
that the latter might sustain. .“I 

i^miscoS;rc^ on the part of the 3udg- 

“ The'Ccstiou .S what stamp duty is 
chargeable on this instrument. ^ 

As the instrument is clearly a 

«T.rte deed" as defined m 

^tainn \ct. it must he chargeable eithei 

;,:^ritSo. feh 1 as a ‘ mortgage. 

deed” or else under Art. a 

■•,nortp=igo-clec.l c^ftciited a smeji 

•'“S-^'Ci^^^M’tvmrue aro^opin^ 

^V^'LofUrClhefCourfofOudh 
hi that ^sUnUa. s.un^ 

bond Art°57' ilaiihar Partab 

chargoab e f f;,.- as liabi- 

y. A concomea tlrero 

llty to stai 1 .lictinotion between a 

ronrmllerO.il.lhS--' 

^^sliun^ U, -f r 

a'h w« no doul.t execute 1 to discharge 
Sr^l^aultfi-Aho -^-sUonis whether 

it can ho hold to have boon ONecuted to 

.ccuro tho due performance o a contr.acl 
within the meaning of Art. o/. . 

Tho “contract'’ uiont.oned in A^t. o7 

1 • .«lv cannot mom llio contract of 

' '' 'rrhimsolf. but must refer to the con- 
smely t ... ,,er^on. Tiio loarncd 

T or iho Chief Court held (in tho 

m^ntioli^d at ove) iha, th^^ 
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ment was executed to secure the due per¬ 
formance of a contract between the Cou^, 
wbich passed the order under O. 41, B. 

6. and the decree-holder. On that view 
the contract, to secure the due perfor¬ 
mance of which the instrument was exe- 
cuted in the present case, was a contract 
between the Subordinate Judge of Muttra 
and the judgment-debtor. With due de¬ 
ference to the learned Judges of the 
Chief Court of Oudb we are unable to ac¬ 
cept their view. 

In the first place, we are unable to 
hold that there was any such agreement 
between the Subordinate Judge and the 
judgment.debtor as could amount to a 
contract. No agreement was expressed. 
The Subordinate Judge merely passed an 
order that execution be stayed upon seou- 
rity being furnished. The transaction 
purported to be an order, and 

reement or contract. In ® 

Wazir Hasan. J.. admitted that theie 
was no contract floating on the surface 

but held that 

“there is always aii implied contract in c.-ises of 
this nature.’* 

He considered that as the decree-holder 
renuested tho Court to deliver possession, 
and the Court agreed to :deliver posses¬ 
sion. provided that the decree-holder ag¬ 
reed to do certain things m certain 
events, and provided further that he fur¬ 
nished security for the due performance 
of the same, and as the decree-holder ac- 
cepted the conditions and did what was 
required of him. therefore there was an 
implied contract between the Couru and 

the decree-holder. . 

It may be conceded that there was in 

substance, although not in form, an 
agreement in the present case between 
tho Subordinate Judge and the judgment- 
debtor or that execution should be stayed 
upon security being furnished but in our 
opinion the agreement does not amount 
to a contract. An agreement amounting 
to a contract must bo entered into by the 
parties with tho object of creating a con¬ 
tractual relation between themselves. 
In the present case wo think it can safa- 
ly bo held that neither tho Subordinate 
Judge nor tho judgment-debtor contem¬ 
plated that their negotiations should re¬ 
sult in a contract between themselves. 
Tho object which tho judgment-debtor 
had in view was to secure an order from 
the Court staying execution of the decree. 
Tho Court in the exercise of its discretion 
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though fit to grant the application for 
stay upon being satislieil that the inter¬ 
ests of the decree-holder would bo ad¬ 
equately safeguarded by the instrument 
of security. The parties certainly did 
not inirport to enter into a contract with 
each other and in our opinion they never 
contemplated the creation of any con¬ 
tractual relation between themselves. 
T^Ioreover in our opinion they did 'not 
in fact enter into any contract either ex¬ 


press or implied. 

It has been argued by tlio learned 
Government Advocate that there could 
bo no contract between the Court and 
the judgment-debtor on the ground that 
contracts can only bo entered into bet¬ 
ween two or more “persons,” and tlie 
Court is not a juridical “person” and 
cannot be sued and is therefore incapa¬ 
ble of entering into a contract. He 
relies upon certain observations of their 
Lordships of the Privy Council in the 
case of Jlaj liarjhbar Singh v. Jai Indra 
Bahadur Singh (2) (at p. 1G7 of 42 
This argument does not appeal to us ; 
in the present case tlie Court passing 
;t!i6 order was the Subordinate Judge 
of r^Iuttra. There would no doubt be 
obstacle to suing him upon the alleged 
contract but we see no reason to suppose 
that the Subordinate Judge of Muttra 
would 1)6 incapable of entering into a 
contract on the ground that he is not a 
“person”. If lie is not a “person” tlicn 
wo would bo observe, in passing, that 
the instrument whicli forms the sulqect- 
matter of the present reference would be 
inoperative because it purports to hypo¬ 
thecate property in favour of the Sub¬ 
ordinate Judge of Muttra. Property can 
only be transferred to a ’‘person"; so if 
the Subordinate Judge of ^luttra is not a 
person the instrument would bo inopera¬ 
tive. Wo see nothing in the ruling re¬ 
ferred to which lays down the proposition 
tliat a Subordinate Judge is not a “per¬ 
son” since their Lordshiits of the Privy 
Council do not suggest that a security 
bond hypothecating property in favour 
of a specified olVicor of tlie Court would 
be invalid. 

The main ground upon which wc hold 
that the transaction hot ween tlie Sul)- 
ordinato Judge and the judgniont-dchtor 
did not amount to a contract is that an 
agreement is not a contract unless it is 

U) A.I.R, 1919 P.C. 1A-. I.A. 
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enforceable by law. Wo pro.sume that 
the word “contract” in Art. 57 is used 
in the sense of a contract as defined in 
S. 2 (h), Contract Act, 1872. Wo think 
it is clear that the alleged agreement 
between the Subordinate Judge and the 
judgment-debtor would not he enforce¬ 
able by law. 

Supposing the Court passes an order 
for stay of execution upon fiunishing 
security under O. 41, R. 5, ex parte and 
supposing the judgment-debtor furnislics 
the security required; if the decree- 
holder subsequently appears and induces 
the Court to set aside its ex parte order, 
and to refiwo stay of execution after 
hearing tlie dGcroo-hol<lei'’s olijoctions, 
would it then bo possible for the judg- 
mont-debtor to institute a suit against 
the Subordinate Judge claming specific 
performance of tlie “contract” entered 
into between the Subordinate Judge and 
himself or claiming damages for broach 
of the said contract’.^ In our opinion 
such a suggestion would be jireposterous. 

Then again it is open to a Court whicii 
lias passed an order for stay of oxocntion 
under O. 41, U. 5, to set aside or modify 
its own order by way of review. This is 
another indication t hat the Coni'i is not 
bound by anv contract, since contr.icting 
I'-arty cannot rescind or moil ily a contract 
at his own discretion ued wiilioiit 1 r.e 
consent of the other contracliru; p.irty. 

Evon assumin'-; that there was a cun- 


tiMct Ijetween the Siiliordinato .Iiid.i^e and 
the jiulginent-dol.itor the question ari^os 
in what manner and against wlioin the 
judgment-debtor could enforce the con¬ 
tract by law. 

No suit would l;o maintainalde for 
breach of contract against the Stil orli- 
nato Judge personally. ] fe wouM b" 
protected by the Judicial Oiilcers' I'iu- 
tection Act, 1^50, whi(;!i enact s t b.i' no 
Judge shall be liable to bo mi'mI in 
civil Court foranyact done, or (iifi-)'"! 
to be done, l>y liim in the d isidni rc'! > 
his judicial duty. This Act j ro! ib';- 
does not contemplate tl'.o piui t.-r'di- i i.i ;i 
Judge Irom u suit ten* damag‘;-> n r 
of contract Init the bin-.;'! o ■ <-i 
appears tons siifiicion! !y i -> r' - ■ ' u 
Iirotection evon agaiii-,t i 
nature. 

If the -lie' o r ■ 

suit against I ic; • ’ > 

Council on tin.* gioie.'i 
ualo Judge cmiM- ' 


I 


r I 11 

b .:.l b - 

r.-t 1 .' n 
b*- .'^'d '-rdi- 
biii tbo 
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Secretary of State in Council, he ^yould 
be met with the objection not merely 
that the Subordinate Judge did not pur- 
iport to enter into any contract on behalf 
'of the Secretary of State, but also with 
'the objection that a Judge acting judici¬ 
ally has not authority to enter into a 
contract enforceable against the Secre¬ 
tary of State. The powers and duties 
conferred or imposed upon civil Courts 
are set forth in great detail in the Code 
of Civil Procedure. We find no provision 
in that Code, or in any other Statute, 
empowering a Judge to enter into a con¬ 
tract with a litigant on behalf of the 
Secretary of State. The Courts are given 
statutory powers to pass decrees and 
orders and to perform certain acts but 
not to enter into contracts. 

The Subordinate Judge on his part can 
no doubt enforce his order against the 
judgment-debtor as an order but he could 
not enforce perfoimance against the 

judgment-debtor in the manner prescribed 

by law for enforcing a contractual obli¬ 
gation. . 

We conclude therefore that the Sub¬ 
ordinate Judge and the judginent dehtor 
did nob in fact enter into any contract 
and did not purport to enter into any 
contract. Even if it be assumed that 
they entered into an implied agreement 
it was not such -an agree i.ent as would 
bo onrovccable by law therefore it would 
not amount to a contract. 

We hold that the instrument in ques¬ 
tion was not executed “to secure the duo 
performance of a contract' and therefore 
Art. 57 will not apply. It follows that 
duty will lat chaigcalilo under Art 40 
'which is tlin only other article that 
could 1)0 applicable. 

No rulings on the riiicstion at issue 
liavo been referred to us. other tlian the 
ruling of the Chief Court of Oudh men¬ 
tioned above, bub blio learned Govern- 
nient Advocate has referred to the opin¬ 
ion of two learned Judges of the Bombay 
High Court, Mnlla and I’ratt, JJ., in 
their Commentarv on the Indian Stamp 
Act (1924 edition at p. 376). They sub¬ 
mit their opinion that mortgage deeds 
executed by way of security umler O. 41, 

Ur. 5, 6 a.Hl 10, Civil P. O., being by 
,,01 sons not parties to tl.e suit would not 
bo liable to court-fee but would he liable 
to stamp duty under Art. 40. Tins ex- 
pression ol opinion is of course, (as has 
boon observed in the Oudli ruling) in no 


sense authoritative, but as expressing the 
opinion of two learned Judges of a High 
Court it is entitled to some consideration 
and it supports the view which we have- 

taken. 

Let a copy of this judgment be sub¬ 
mitted to the Board of Revenue. 

r.m./r.k. Order accordingly. 
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Mukerji and Bennet, JJ. 

Bhup Singh —Applicant. 

V. 

Fateh Singh and others — Opposite- 

Parties. ^ - 

Civil Revn. No. 271 of 1929, Decided 

on 14th November 1930, from decree of 
Dist. Judge, Agra, D/- 27th June 1929._ 
Civil P. C. (1908), O. 34, R. 6 — Jurwdic- 
tion—O. 34. R. 6, applies only to peraonal 
covenant .arUing from mortgage and hence 
existence of charge on mortgaged property 
at some other place does not give jurisdiction 

to Court at that place. 

Where iho mortgage suit and the mortgage 
come within the jurisdiction of the Court at A 
and not within the jurisdiction of the L-ourt at 
F the existence of a charge on the property at 
F does not give the Court at F jurisdiction to 
entertain an application under O. 34, R. o. 
beacuso that rule only applies to a personal 

covenant arising from a mortgage. ^ 

[P 192 C 2 ; P 193 0 1] 

(b Civil P. C. a908). O. 34, R. 6—Appeal 

—Application under O. 34, R. 6, is not plaint 

and hence returning same is not appeal^le. 

An application for a decree under O. 34, R. 0, 

cannot be considered to come under plaint 

and consequently an appeal does not lio under 

O. 43, R. 1 (IJ, from order returning such ap* 

plic.ition to be presented to the prop^ n'lT 

[P luo O iJ 

N P. Aslhana and Baij Nath Sahai 
—for .\pplicant. 

Bennet, J. —This is an application in 
revision against an order of the 
learned District Judge of Agra refusing 
to entertain an appeal against an order 
of the Munsif of Fatehabad returning an 
application for presentation to the pro¬ 
per Court. The application in question 
was under 0. 34, R. 6, to recover the 
balance due from the defendant to the 
plaintiff under a certain mortgage bond. 
That mortgage bond had formed the sub¬ 
ject matter in a suit before the Sub¬ 
ordinate Judge of .-Vgra. Subsequently, 
the plaintiff had brought a suit in the 
Court, of the klunsif of Fatehabad on the 
basis of a charge which ho alleged came 
into existence and obtained a decree lU; 
that Court against certain property.j 
But the existence of a charge on the pro¬ 
perty in Fatehabad does not give the 
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Munsif of Fatehabad jurisdiction to 
entertain an application under O. 31, 
R. 6, because that rule only applied to a 
personal covenant arising from a mort* 
gage. The mortgage suit and the mort¬ 
gage came Nvithin the jurisdiction of the 
Subordinate Judge of Agra and were nob 
within the jurisdiction of the Munsif of 
Fatehabad. The order therefore of the 
Munsif was a perfectly right order. 

A further objection was made that the 
District Judge was wrong in nob enter¬ 
taining an appeal because it is said that 
under S. 43 (l) (a) an appeal lies against 
an order under O. 7, R. 10, returning a 
plaint to be presented to the proper 
Court, and it is argued that the applica¬ 
tion is to be considered as a plaint. 
O. 7 deals definitely in R. 1 with plaints 
meaning regular plaints in regular suits. 

We consider that an application for a 
decree under 0. 31, R. 6. cannot be con¬ 
sidered to come under “plaint.” The 
order of the District Judge was correct 
and wo see no ground for revision. We 
therefore dismiss this appeal with costs. 
No one appearing for the respondents, 
we make no order as to costs. 

P.N./r.k. Appeal dismissed. 
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Sen and NIA^[ATaT;LAH, JJ. 

Qazi Skamim Ahmad and others “ 
Plaintiffs—Appellants. 

V. 

Sheikh Hesamul Haq and others— 
Defendants—Respondents. 

Second Appeal No. 2013 of 1927, De¬ 
cided on Bth May 1930, against decree of 
Sub-Judge, Ghazipur, D/- Gth May 1927. 

(a) Mahomedan Law—Co-he5rs—Posses¬ 
sion by one co-heir does not become adverse 
in absence of clear denial of title or ouster— 
More hostile feeling or granting of lease by 
heir in possession does not amount to denial 
of title or ouster. 

Where a ^Uvhoinclan dies leaving a number 
of co-hoira, and only one of the heirs remains 
in possession of the property, his possession is 
not adverse lo the other co-heirs in the absence 
of a cle\r denial of title, and an overt act 
amounting to ouster. Alora hostile feeling bet- 
woen the heir in possession and other co-licirs 
does not amount to adverse or to 

ouster. So also the mere granting of a lease of 
the property b>' the heir in possession (or the 
purposes of management and more careful hus- 
V)indry cannot in any wav amo'int to denial of 
title or ouster. [P 191 D 2; P lO."} G I, 2] 

(b) Mahomedan Law—Co-heirs —Adverse 
possession. 

Where the title of the heirs of a docoascl 
Mahomedan relates to a nmnhor of propertio-;, 

1931 A/25 & 20 


any assertion of adverse title, witli veferenco to 
any one of the properties wIicLhor they are 
inclvided in the plaint or not, might liave some 
bearing upon the question of adverse possession. 

' [P 195 C 1] 

(c) Transfer of Property Act, S. 3 — Scope. 

Registration per se does not amount to notice 
to all the world. [P 195 C 1] 

il/. Waliidlah, Alukhtar Ahmad and 
K. Verma —for Appellants. 

.4. M. Khwaja —for Respondents. 

Sen, J. —For the elucidation of the 
facts of the case it is necessary to refer 
to the following genealogical table: 

Sheikh Abdul Ilaq 


Mt. Rahinat Hibi, Jit. Khiidiija Bibi, 

1st wife 2nd wife; def. •! 

Jib. .Jinnat Bibi, 1 

def. 3 I 


( def. 1 ) 

Hcsainul llati= Mt. Ummat- 

Jlt. Akhtir- Said.i I3ibi= un-Nisa Bibi 
nn-Nisa Bibi, Shnniin .thinad alias Biinnan 
wife (def. 2;. Ijusband, pl(! 1. Bibi (def. 5). 


1 


Naim .\hmad 
( plfi. 2 ). 


Jit. Ji.K'hflii B;bi 
alias A/ii;-nn- 
Niss'i Bibi pllT ;j. 

Ono Shcikli Abdul Ilaq was possessed 
of an eight anna zainindari share in 
Taluqa Dhadoon iisH logether with the 
dakliU villages of Salarpiir and Ciiak 
Daud, an oiglit anna sliaio in Mauza 
Basahi and 12 highas hol<l in jMglia dam 
tenure in Maiiza Maklidumpur. lie died 
in 1901 leaving Mt. Jinnat Hibi, who 
was the daughter of a predeceased wife, 
Mt. Khudaija Bit)i, his widow ( his 
second wife ), Hesamul Maii, tlefoiiihint 
1, who is his son. and two daughhjr.s 
Saida Bihi and Mt. rmtiialunnissa 
alias Bunnan Hil)i. The (bivanic hharo 
of Saida Bil)i in the estate (jf her lather 
was 250 siliams out ol 11 IB Sihams. Ml. 
Saida Bibi died on Hth July I jiving 

as her heirs her liusharid Shanii'i' 
Ahmad, a son Kii n Ahma<l, a iu' 

Mt. B aehdii B'hi alias i 

Bihi, an I her moi her Mt. Khiii.ii;i I5ii)i. 

TIpon the doith of .Mxln! Ilaq i h' 
onl ire property was luut it<*d in I ii'* " mm 
of Hesa-iinl Haq, his only -'>•>. wnr. was 
then a minor. Siidi Bihi^ doi,‘s not 
appear to have elii'n..-’ shar,- 

of the pro[iorly d'lring 1' ' 
lB)on her d'*a'h 'ht [ i 
was institn‘j'1 on •I'lli .Inni' 1-* 
liy her hushan-1, Imt -on ail . jr 


! i fi'l i in 
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for recovery of their shares in the pro¬ 
perty, which amounted to 210 sihams 
out of 252 sihams, which had devolved 
upon Saida Bibi upon the death of her 
father. Mt. Khudaija Bibi. the mother, 
did not join in the suit, but she was 
impleaded as defendant 4 in the action. 

The suit was for recovery of 210 
sihams and for Es. 295 principal and 
interest on account of mesne profits 
for the years 1332 and 1333 FF. The 
suit was resisted upon the ground that 
Hesamul Haq was in adverse proprietary 
possession over the share in dispute for 
a period of more than 12 yoars bofox'o 
suit and that the claim was time barred. 

It was also contended that the suit was 
barred by S. 41. T. P. Act. The Court 
of first instance held that Hesamul Haq. 
defendant 1. had remained in adverse 
possession of this property for a period 
of more than 12 years before suit and 
that his possession had matured into 
title. Upon this ground the plaintiffs 
claim was dismissed. Tiio trial Court 
did not try the issue as regards the 
applicability of S. 41, !'■ F* Act. 

The lower appellate Court hold that 
the claim of I lie plaintiffs was barrel 
with reforenco to a portion of tho pro- 
povtv, namely, her shave in eight annas 
of f iluqa Bhadoon. together with the 
dakhli villages of Salirpur and Chak 
Baud. It held however that the defen¬ 
dants had failed to sustain the plea of 
adverse possession wibli reference to the 
shares in Mauzas Basahi and Makhdum- 
pur. In the result, tlio lower appellate 
Court inodilied the decree ol the trial 
Court, granted the nUintiffs a decree for 
her share in the last two mentionoJ vil¬ 
lages togotlier with lls. 50 as mesne i>ro- 
fiU. and dismissed lier claim with refer¬ 
ence to Mouza Bhadeon and the dakhli 
villages. 

Plaintiffs appeal from the decree of 
t!ie lower appellalo Court against the 
porlion of the docrea of the lower appel¬ 
late Court wliich disillowed her claim. 
It appeu-s that, on Oth .\pril 191B, 
Hesamul Iliq had sol-l a four anna 
share out of the ciglit anna shvro of 
TiUHiiA I'.haacon to Ml. Muitalw B.l.), Ins 
,„atolnal aunt. On 18th , uno 1918, he 
had e>;ccutcd a sale deed of the reuvaining 
proioily in dispute in favour o his wife. 
Mt Akhtarunnissi Bibi. in 
dower debt. Mt. Akhtarunnissa Bibi has 


filed a cross objeetion, and she pleads that 
the plaintiff’s claim with reference to the 
villages Basahi and Makhdumpur was 
time barred, and was obnoxious to the 
provisions of S. 41, T. P. Act. 

W6 €ir© concernod in this cass with 
the nature of the possession of Hesamul 
Haq upon the death of his father. *Fhe 
property devolved upon a number of heirs. 

It is settled law that where a Mahomedan 
dies leaving a number of co heirs and 
only one of the heirs remains in posses¬ 
sion of the property, his possession is not 
adverse to the other co-heirs in the ab¬ 
sence of a clear denial of title and an 
overt act amounting to ouster. 

In the normal conditions of things, the 
possession of one of the heirs is the 
virtual possession of all. The onus of 
proving adverse possession lies upon the 
party which urges that plea. The 
of first instance appears to have put itself 
upon the wrong track in dealing with the 
question of adverse possession by certain 
erroneous assumptions about the law 
relating to adverse possession and notice. 
In dealing with the question of adverse 
possession it has virtually cast the onus 
of proof upon the plaintiffs. It has fiu’- 
thev opined that registration was to be 
construed as notics to all the world. 
This proposition is clearly untenable and 
the Court of first instance appears to 
have pushed the doctrine of notice by 
registration to limits for which there is 
absolutely no justification. The Court 

observes: , . 

“Rcsistrvtioii is constviid to bo notice to aj 

the world, aud wo mast 

ancestor, Mt. Siida Bibi. along with the oth-t 
heirs o£ Sheikh .\blal Hup got notice oE the 
rogisterel documents e'ccvutel by llcsvmxU 
which are totvllv hostile to thoiv interest, ana 

which in dear an I nnamhignous terms dis 
claims the right and title of the other heirs 

tho property, and in which Hesamul Haq calls 
himself as the sole owner and transfers the pr 
perty as he likes.” 

We have examine 1 these documents 
and wc li ivo not been able to find a-yty 
tr.ice of the disclaimer set up by tho trial 
Court in any of ilisiu. 'llie case has boon 
elaborately argued before us by Mr. 
Khwaja for the respondents, and ho has 
nob boen able to point out a single docu¬ 
ment in which an adverse claim to th® 
property, or a denial of the titlo o 
Saida Bibi was put forward by Hesamul 
Ilaq. vi, nci clam, 7te: pre^a-rio. 

A numbor of docu nonbs could very 
conveniently have been ruled out o 
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the ease. The defendant-respondents liad 
to put the comuenoaiiont of an ad¬ 
verse title 12 years before the suit. 
So far as any documents were exe¬ 
cuted within the limitation period they 
cannot have any real value for the deter¬ 
mination of the question of advorsa pos¬ 
session excepting as evidence of a corrobo¬ 
rative character. Wo do not therefore 
feel disposed to attach much importance 
to the lease executed by Ilosamul ITaq in 
favour of Qizi Mahmud on 2bth Jan¬ 
uary 1915, to the usufructuary mortgage 
in favour of Ganesh Tewari ditod 2-3tli 
October 1915. to the simple mortgage in 
favour of Mihip Narain dated l2th Feb¬ 
ruary 1917, and to the simple mortgage 
deed in favour of Ganesh on 23th Novem¬ 
ber 1917. 

On 19th March 1912, ITesamul llaq 
executed a simple mortgage of the share 
in Mauza Basahi in favour of Hasan Ziid. 
The finding of the Court below with re¬ 
ference to this village is that the plain¬ 
tiff’s claim is not time barred. On 20tb 
November 1020, Hesamul Ha i appears 
to have sold a certain share in Taraf 
Bhitri whicii is outside the claim. This 
sale deed his no direct bearing upon the 
Iquestion in issue. It may however be 
conceded tint whore the title of th) 
Ihoirs relates to a number of properties, 
any assertion of,adverse t’.tlo with rofer- 
'onca to any one of the properties whether 
they are included in the plaint or not 
might have some bo.vring upon the ques¬ 
tion of adverse possession. 

Kegistration par so doas not amount to 
notice to all the world. With reference to 
‘the several documents executed by Hesa- 
iraul Haq no duty was cast upon Mt. Siidi 
Bibi or upon her heirs to seek the regis¬ 
tration records. These documents could 
not therefore be construed to a'nount to 
notice. It is worthy of remark tliat the 
usufructuary mortgage in favour of 
Ganesh Tewari was executed within 12 
yeirs of the suit. 

The finding of t!ie lower appellate 
Court which is adverse to tlie appellants 
rests upon a number of circumstances. 
It is said that years back there had boon 
hostile relations betsvean Hesamul Haq 
Jand his mother and there were some 
jstrainod fealings betwoan Saidi Bibi and 
her brother. More hostile fooling does 
not amount either to adversa iJossession 
or to ouster. Hesamal Ilaq might well 
have harboured secret foalings of animo¬ 


sity agiinst his mother or his sister in 
the innermost recass, of his hoirt. Bub 
there does not appeir to have happened 
any exchange of bitter words or any use 
of violence; and it is patent that tliis 
animosity of feeling did not give rise to 
any denial of title on the pvvb of Hesi- 
mul Haq. Kaliance has cliie'ly been 
placel upon a lease ol an entire eight 
anna share of Taluqa B'vadoon, which 
was granted by Hosimul Tliq to Moliam- 
mad .\li on 7th January 1911. Hesamul 
Hati was tha parson in possossion. Ho 
had the management and control of the 
property. His was the only name which 
was recorde<l in the Government papers. 
He was the owner of the ()roi)erLy jointly 
witti the other coslvarars. He i-ecites 
the facts in the leise that ho is tlio 
owner of the property and is in posses¬ 
sion thereof but ho does not deny the 
title of Said i Bibi or of tiia obhar oo- 
sbarers. This is a point which iiis been 
unfortunately missel by either of the 
Courts below. The dociment thorafore 
docs not amount to a <lenial of title on 
tlie part of Hesimul Ilaq. 

On tlie oMier h in 1. it is njrfectlv con¬ 
sistent with his position as in in iging co¬ 
sh irer of t !n prop jrt y. i'li i gr ml i n.; oF a 
leise is no more than the iinding of a ten¬ 
ant. Hesamul Hi] w is not in .i position 
to m mage tlie proper! y for himself an 1 
for piuqioses of ni mage neiil an l c ireful 
liusban'lry he exeented this lease in 
favour of Mohamniid .Vli. Tliis does not 
in any wiy amount to a <lenial of title 
or ouster. Considerable stress liisboen 
laid upon a petition of Mt. Saidi Bibi 
in the mutation depirtmanb. Tliis peti¬ 
tion was lodgel on 10th February iOll. 
In this petition ilt. Siiili Jlibi op[) 0 .sed 
the application mid-e by the iossea for 
mutation in liis favour. We are at a los.s 
to underst:ind liow tlie sta!cm jiits con¬ 
tained in this petition can ije coiisfrued 
to be any ovideiico of noticii a'ujiiL a 
denial of title ontlicpirt ofHjsimiil 
Ilaq or of an ouster by him. Tlio p.;ii- 
tion means no more than this liiit it 


was not open to only <>f (he co¬ 

sharers to gr.int a loisj o! tlu onliro 
property without the jousetii. and co¬ 
operation of tlio other co^li ir'U's, Wo 
are clearly of opinion that tno linding of 
the Court belo.v piocjods uion insulli- 

/>.;nnh i hl. rl.nd UllOll ll 111 isCOllCOpt iotl of 


the law relating to -a- 
Upon an analysis of 


ivorse possession, 
the tlucuiijontary 
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evidence in this case we come to the 
conclusion that neither a denial of title 
nor any overt act of ouster has been 
made out in this case. The plaintiffs 
therefore were entitled to a decree with 
reference to their share in Mauza Bha- 
deon together with the shares in the 
dakhli village of Salarpur and Chak 
Baud. We accept the finding of the lower 

appellate Court that , tt » 

“there ia no reliable evidence that Hesamul 
Haq had denied the title of Saida Bibi regard¬ 
ing the bisahi share and the haqiat m Makh- 
dumimr.” , 

We accept the reasoning upon which 
this finding proceeds. The learned coun¬ 
sel for the respondent has failed to 
satisfy us that this finding is vitiated by 
any misapplication of law or of any rule 
of procedure. 

As the last resort it has been argued 
for the respondents that the plaintiffs 
claim with reference to Bhadeon and the 
dakhli villages offends against the provi¬ 
sions of S. 41. T. P. Act. The plea has 
been pub forward by Mt. Akhtarunnisa 
Bibi who is the wife of the principal 
defendant Hesamul Ilaq. She is a mem¬ 
ber of the family. It was impossiblo 
(or her not to know that there were 
other claimants of the property by right 
of succession to the estate of Abdul Haq. 
She must be taken to have known about 
the pre-existing title of Saida Bibi to 
the property by right of succession to 
her father. The plea under this section 
is therefore not available to her. 

Wo allow the appeal and grant a 
decree to the plaintiffs for possession of 
2l0siliams out of 11 lO sihams in the 
eight anna share in Taluqa Bhadeon 
together with the dakhli villages of 
Salarpur and Cliak Diud. Having re¬ 
gard tn the materials before us we can¬ 
not determine the amount of mesne pro- 
fits which the plaintiffs are entitled to 
witli reference to this portmn of the 
clai.n. Un.lm O. 20, R. ^2, Cml P G. 
WO direct that an enquiry be held by the 

trial Court into the amount 

profits as may be due to the plain 

and a final decree bo passed m tlieu 

f u-our for such amount and as they may 
KUOUI i I disallow the cross- 

obi"^th costs. Plaintiffs are on- 
t \eTto their costs thronghoab which 
^vill include fees in this Court on the 

s.N./u.iv. AppeUallon-eL 
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Mgkerji and Bbnnet, JJ. 

Mt. Micmtaz Plaintiff—Appel¬ 

lants. 


v. 

Mt. La'ihhmi and oi/i^rs—Defendants 
—Respondents. 

Letters Patent Appeal No. 119 of 1929.. 
Decided on lObh April 1930, against 
judgraont of Boys, J., D/- 18bh De¬ 
cember 1928, reported in A. I. B. 1929 

Transfer of Properly Act (1882), S. 58(c) 
Mortgagor executing sale deed in favour of 
simple mortgagee in consideration of loan 
due on mortgage with reservation to obtain 
release of property within limited period of 
ti^e—Transaction held to be mortgage under 

S. 58 (c). .. , . , . 

Where a mortgagor, in a transaction which 
purporls to be a simple mortgage, esocutes a 
document subsequently to such mortgagee, 
which ostensibly purports bo be a sale of the 
property mortgaged to the mortgagee tor the 
loan duo from the morlg.igot with a condition 
that in ca:«« the mortgagor p.iid the money 
within a certain specified limit the moctg.agee 
would release ilic property, the transaction does 
not amount to an oat and out sale bub is a 
mortgage within the meaning of S. fS (c): 
A.!.R 1929 All. 174, Reversed. [P 197 P 2) 

N. P. Asthana and B. N. Sakai—lor 
Appellant. 

(7. Affarwala—lov Respondents. 

MuWji. J,—The only question in 
this Letters Patent Appeal is whether 
the document in questipn dated 14th 
February 1910, eyidenoes an out and out 
s.ale or whether a mortgage by condi¬ 
tional sale. 

It' appears that the appellant Rlt. 
Mumtaz Begam borrowed a sum of rupees 
400 on 2nd October 1905 from two 
persons Narwar Mai and Kishan Lih 
Tho mortgage was a simple one and 
ciniel intor.5st. Five years later the 
appellant executed the document in ques¬ 
tion and purported to sell the property 
in consideration of the loin that was 
owing by her. It wis agreed that if 
Mumtaz Begam paid tho money within 
three years tlie property would l)e fo* 
leased” {wa guzasht kara leiujen). The 
plaintiff's suit his been dismissed by the 
Courts below and a learned single Judge- 
of this Court. The first two Courts 
came to the conclusion that on the true 
interpretation of the document it was an 
out and out sale and the condition as to 
the “veloase” of the property on payment 
within three years did not bring the 
transaction down to one of a niorbgags 
by conditional sale. In second appeal 
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the learnel single Judge of this Court 
did nob consider the document itself, on 
the ground thit no transaction of the 
document had bean placed before him. 
The learned Judge however considered 
the law on t!ie point, and after a careful 
consideration of the law cimo to the 
conclusion that he had no reason to 
differ from the finding of the Courts 
below. 

The document has been ra.ad out to us, 
and we have carefully gone into tlie 
language of the document ourselves. The 
whole question before the learned single 
Judge was whether the document ex¬ 
pressed a transaction of sale or a trans¬ 
action of a mortgage. The answer to 
the question can properly be given by a 
consideration of the language alone and 
possibly in conjunction with certain 
circumstances. But if the document was 
not to be looked into, the only conse¬ 
quence that should have followed was a 
dismissal of the appeal on the sole 
ground that the transaction of the docu¬ 
ment had not bean placed before the 
learned single Judge; hut as the learned 
single Judge lias gone into the case, we 
feel that we are justifiad in looking at 
the document itself. If the learned 
Judge had dismissed the appeal on the 
solo ground that a translation of the 
floeumonb had not boen placed l^oforo 
liirn, as ro juired by tlie rule, probably 
wo would not havo bean in a position to 
say that the learned Judge was wrong 
and that we should be prepared to hoar 
an appeal against his judgment. Bub, as 
already stated, the case has been hoard 
on the merits, we feel we are bound to 
look into the document itself. 

We find that the vendor and the 
jvendee were already in the position of a 
borrower and a lender. A mortgage was 
created on the security of the property 
itself, and at the date of the ostensible 
gale deed there was a loan due from 
jMumtaz Begam to the vendee Nawar Mai 
and Kishan Lai. This was a oircum- 
sbanoe which strongly pointed to a further 
mortgage being made on the property, to 
secure the interest payable to the lenders 
Ion the one hand, and a right of redemp¬ 
tion on the other. The fact that Narwar 
Mai and Kishan Lil agreed to allow a 
'release (ira [lazaslit) if they were paid 
within three years, would go to indicate 
that the transaction was meant to bo a 
•seourityfor the money due to Narwar 


Mai and Kishan Lai. The use of the 
word '‘release” indicates that the pro¬ 
perty was regarded as being under a sort 
of restraint tliat is to say was a security. 
The transaction falls within tlio language 
S. 53 (c) T. P. Act. The new amondincnt 
which has come into force since 1st 
.\pril 1930 does not stand in the way of 
the appellants' success. The term of 
re-sale ' or “release” is to i)e found in 
the docinnent itself, and t herefore tlie 
right of redemption, if there he any, is 
not lost. On a consideration of the 
entire document we are of opinion tliat 
it was a case of mortgage and not of an 
out and out sale. 

In tlie result, we allow the appeal, set 
aside the judgment of this Court and the 
decrees of the Courts below and make a 
decree for redemption in favour of the 
appellant on .condition of payment of 
Rs. 500 within six months of this date. 
A decree under O. 34, R. 7, Civil P. C., 
will be prepared with six months’ time 
for redemption. In the circumstances of 
the case we direct that tlio i^arties shall 
l)ay their own costs tliroiighout. 

v.R/n.K. nllo:re/J. 
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V'lPN',. J. 

Kmih'ii.n —P! li iiU I - A]'p"!l uit. 

Tiihi /'.■/•;/: /— Kespou- 
dciit. 

Second Apj.eil No. I'.Sl of deci¬ 
ded on November 1930, from deci- 

sion of Addl. List. Judge, Aligarh. D/- 
23rd January 1929. 

Transfer of Property Act (1832), S. 61 
Consolidation of mortgages - Simple mort¬ 
gage esn be tacked on usufructuary mortgage. 

Where the words used iu a second iiiorL^aRO 
deed are thIt the amount due on itwo ildbe 
paid along with the sum of the first mortgage, 
and further the document provide! that the 
second mortgage is tacked on the firsl, the 
parties having chosen these terms must he 
bound by them, and so the first mortgage could 
not be cedeeme! without redeeming Iho sc-ond 
mortgige. It is possible to tack a simple mod- 
cage upon a usufructuary mortgige : 

192G AIL 171 and 37 AIL 614. Disl. [(’ 1'^ G 

Panna Lal—ior A]>pel!ant. 

G. Afiarwala and Kitrl'ir No'-<un 

ita'a —for U35pondQnf. 

Judg-nent.-TIiis is a sccon-l upiml 

from tho decision of the 

tionxl District .Iml c of Ahgu'h. rho 

facts of the case are comphcdel. Lhei 
deal with tho ir.insfev hotweon a 

iiu’nbsr of i)irties of i he 11 g it?* at i 
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out of a mortgage, the date of which is 
unknown, but which mortgage is admit¬ 
ted by the parties. It is unnecessary for 
me to detail at length the various deal¬ 
ings in this matter. Eventually however 
one Kanhaya, the plaintiff, became sole 
possessor of the mortgagor rights in this 
old mortgage and be became the owner 
of three-fourths of the mortgagee rights as 
well. 

The one-fcurth of the mortgagee 
rights outstanding was held by one Tulsi 
Ram, who is the defendant. Kanhaya 
Lai brought a suit for redemption of the 
one-fourth share hold by Tulsi Ram. 
The plaintiff was met with the defence 
that he could not redeem this one-fourth 
share without redeeming also one-fourth 
share of a mortgage dated 1874 entered 
into between the same parties. The 
defendant jiroduced the second mortgage, 
and the learned Judge of the trial Court 
came to the conclusion that the defence 
must succeed, and that the plaintiff must 
redeem both the mortgages. The learned 
additional District Judge dismissed the 
appeal with a slight variation. The 
second mortgage included a small por¬ 
tion of extra land as security, and ho 
therefore ordered that the ])laintiff should 
])ay soinewliat less, basing the amount 
upon a rateable value of the two projicr- 
ties mortgaged. Mr. Raima Lai, on be¬ 
half of tlie appellant, says t hat a wrong 
construction lias been i-laced upon the 
mortgage deed of 1874. He says there is 
no tacking of the one mortgage upon the 
other, nor is it correct to road tlie con¬ 
tract as being an undertaking by the 
mortgagor to repay both tho sums of 
money at one and tho same time. 
Mr. Panna Lai lias directed my attention 
to tho case of Kesar Kumvar Kashi 
Ram (1). He says that that case is in 
his favour and that according to it he 
ought to bo allowed to redeem the first 
mortgage without redeeming the second. 
In my view however that case is distin¬ 
guishable, for nowhere in that case was 
there a contract between the parties that 
the mortgage money on both mortgages 
should be paid at one and tlie same time. 
It only provided that tho amount of the 
second mortgage should be paid first, and 
it would have been open to the mortgagor 
to redeem the first mortgage at any time 
he liked thereafter. In this case the 
words used in the contract arc tlieso : 
fi; [lyio] 37 A11.'G34 =cO I. C. 777. 


“We shall repay this money along with 
the amount of the (previous) mortgage." 
Further, the document goes on to say 
that the second mortgage is tacked up6r> 
the first. It expressly uses the appro¬ 
priate words to constitute tacking. Mr. 
Girdhari Lai Agarwala, on behalf of the 
respondent, relies upon S. 61, T. P. Act, 
and a decision of this High Court reported 
in A. I. R. 1926 All. 171. As regards 
S. 61, T. P. Act, it enacts that a mort¬ 
gagor may redeem any one mortgage 
without paying money due under a [sepa¬ 
rate mortgage in the absence of a con¬ 
tract to the contrary. Here, in my 
opinion, there is a clear contract to the 
contrary. As regards the case quoted by 
Mr. Agarwala, I do not think thit it is 
in point. Mr. Panna Lai argued that it 
was impossible to tack a simple mortgage! 
on to a usufructuary mortgage. In this 
case the first mortgage was a usufructuary 
one, and there is no doubt that the 
second loan was advanced, not on the 
basis of a usufructuary mortgage, but as 
a simple mortgage. Mr. Panna Lai how¬ 
ever is unable to show me any autho¬ 
rity to support his view, and apart from 
authority I can see no reason to assent 
to his contention that it is impossible to 
tack a simple mortgage upon a usufruc¬ 
tuary mortgage. If the parties w'ish so 
to contract, I do not see any reason W’hy 
they should not do so. I am satisfied that 
it ^Yas an absolute condition of the con¬ 
tract that the two princijial amounts 
should be paid together, and tliat one 
should not be paid without payment of 
the other. The parties having chosen to 
enter into that contract tliey ought to be 
bound by its terms. I agree with the 
judgment of the learned Judge of the 
Court below and dismiss this appeal with 
costs. 

Leave to take this matter to Letters 
Patent appeal is refused.’ 

k.n./r.k. Appeal dismissed. 
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Dalai. J. 

liha Urn Chama) —Defendant—Appel¬ 
lant. 

V. 

Sri Xalh Pande and others —Plaintiffs 
—Respondents, 

Second Ajipeal No. 35 of 1929, Decided 
on 3rd December 1930, from decision of 
Dist. Judge, Gorakhpur, D/- 17th Sep¬ 
tember 1928. 
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(a) Gorakhpur Goraits Acl (1919), S. 4 (3) 
—Meaning of the tection explained. 

The moaning of the section is that the uoa- 
occnpincy tonaut was to bo treated as a lessee 
aud would not acquire occupvney rights by the 
Ilux of the time of seven years. [1* ^ 

(b) Agra Tenancy Act (1901), Ss. 77, 35 
and 273—A tenant does not automatically 
become a trespasser on the day when the 
period of bis lease expires. 


When once a tenancy has commenced the 
tenant cannot be ejected otherwise than in 
accordance with the provisions of S. 77. A 
tenant does not automaticilly become a tres¬ 
passer on the day when the period of his lease 
expires. 

Whore under the Local .^ct 1 of 1919 the 
defendant was admitted to the tenanev as a 
non*occnpancy tenant, for the period of seven 
years, for which be was to bold the land at the 
same rent and daring which ho could not ac¬ 
quire ocoupuicy rights: 

Held : that on the expiry of the sild period of 
seven years the defendant could not lose the 
cliaractcr of a non-occupancy tenant with 
which ho was invested at the commence¬ 
ment of his occupation of the land, on payment 
of rent and that he was a tenant of the land 
and hence the civil Court had no jurisdiction 
to entertain suit for his ejectment : 10 .di. 

13, Ref. tr* 200 C \] 

(c) Agra Tenancy Act (1901), S. 273 Civil 

Court should only see that its jurisdiction is 
barred, when the defendant is a tenant in 
suit for his ejectment—Class of tenancy is 
to be determined by revenue Court. 

Under S. 27:d the oily question that should 
he referred to the revenue Court by the civil 
Courtis that of tcnincy and not of the cliss 
of tenancy to whicli the defendant in a suit for 
his ojectiiiGiU belong-;. It issntlirient for the 
purposes of the civil Court to discover Ihit a 
defendant is a tenant of an agri niHur.il J'nd 
and that the j'lrisdic-Lion of llic civil Court 
does not exist. It m ly he left to fuluro 1 i‘dg i- 
tion in revenue Court to dclcrmine the 
tenancy. 200 C 1] 

Haribfiyis Sahai —for Appellant. 

A. M. Kliivaja —for Besponclents. 


Judgment. —Both parties appear to 
have come to Court with wrong allega¬ 
tions. The defendant was holding 
post of a Gorait in the Gorakhpur Dis¬ 
trict. The landholders of that district 
were at a certain period not required to 
maintain Goraits, so an Act, No, 1 of 
1919, Local, was passed by the Local 
Government to make provision for the 
rent-free holdings possessed at the time 
by Goraits in lieu of service. Under 
the provisions of S. 4 (3) of that Act the 
defendant was declared to ho a non- 
occupancy tenant on a certain rent for a 
period of seven years from 1327 Fasli. 
The period expired in 1333 Fasli corres¬ 
ponding to April 1026. The case of the 
plaintiff zamindar was that in April 102G 
he took possession of the land and subse¬ 


quently the defendant forcibly ejected 
him and trespassed on the land. On this 
allegation the plaintiff came to the civil 
Court to eject the defendant. The 
defence was that on the expiry of tlie 
period of seven years all the zamindars 
gave a fresh tenancy to the defendant 
and that therefore the defendant was a 
tenant. 

The land in suit being agricul¬ 
tural land and the defence being 
one of tenancy of that land the civil 
Court remitted an issue to the revenue 
Court which decided that tlie defendant 
was the tenant of tiro plaintiff. Tliat 
Court went further and held that the 
defendant was a statutory tenant under 
S. 19 of the ijre^ent Tenancy .\ct. T!io 
learned Miinsif dismissed the suit. The 
lower appellate Court reconsidered tlie 
question of tenancy. Ho held that the 
details given by both parties wore in¬ 
correct and that the defendant was hold¬ 
ing over at the expiry of his term of 
seven years. It is laid down in S. 4 (3) 
of the Local Act referred to above that 
the non-occupancy tenant whose rent has 
been fixe 1 sh.rll ho entitled to liold the 
land at tliat rate for a ]»oriod of seven 
years and an order un'h r ‘^iih-S, 1 shall 
liavo tlie same forco and o'Teet as a r(*gis- 
lorod loxso un<ler tho prcn-i'ions of S. 11, 


Agra. Tenancy .Vet. F*')!. 'L’ho inoaning 
of Ihi.s i.s that tho no:i oec-ijiatUJV (enint 
will I'O trea!-.’l a-; a les-NS ; and would n(>i 
ac piiro oeC'tj)i.n( y riyjils liy tlie i-nx of 
tho time of sevnn years. The ciso is 
therefore treateil l>y the lower appellate 
Court as ono of a lessee holding over on 
tho expiry of his lease. The question 
is wliethor such a person is a tenant or a 
trespasser. Fnder the old Act of 1881 
(Kent Act 12 of 1881) the tenancy of 
a lessee did not cease upon the determi¬ 
nation of the term of the lease without 
his ejectment under 8. 36, Kent .\ct, 
1881 : Shitab Dei v. Aju'lhia Prann'l 
(l). In tho subsequent Tenancy .Vefc 
there was no provision to discount tlie 
reasoning of this decision. Wlien onc-e a 
tenancy has commencol tho teninl can¬ 
not be ejected olliorwise than m atcoi' l-, 
ance with the provisions of 1h > runaticyj 
Act as laid down in S. 77 of *he jao^cn , 
Act. The same provi-i-m i' made in 
S 35 which narrates < he di:f Tcnt condi- 
tions under which the 
tenant shall he oxtin-’m-h" 1. I 

Jl .\. NV. N. ' 


(lybT] 10 All. 1 ' dl 
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of the period of a lease is not one of 
those conditions. A tenant does not 
automatically become a trespasser on 
the day when the period of his lease ex¬ 
pires. The present case is even stronger 
than the case of an ordinary lessee be- 
]cause under the Local Act the defendant 
iwas admitted to the tenancy as a non- 
lOcoupancy tenant and on the cessation 
of the petdod of seven years for which he 
was to hold the land at the same rent 
and during which lie could not acquire 
occupancy rights he cannot lose the 
character of a non-occupancy tenant 
with which he was invested at the com¬ 
mencement of his occupation of the land 
on payment of rent. I disagree with the 
lower appellate Court and hold that the 
defendant is the tenant of the land, and 
the civil Court has no jurisdiction to 
entertain the present suit for ejectment. 

I do not think that the order of the 
Munsif was correct in dismissing the 
suit. Under S. 273 the only question 
referred to the revenue Court by the civil 
Court is that of tenancy and not of the 
class of tenancy to which the defendant 
belonged. IIo was really a tenant. It 
is suHicient for the i)urpos3s of the civil 
Court I o discover that a defendant is a 
(■enant of an agriciiUnr.il band and that 
tlie jui isd iot ion of (ho civil Court does 
not exist. It rniy he lol’b to future liti 
gation in revenue Court to determine the 
< lass of ton xncy. 

I set aside the decrees of both the sub¬ 
ordinate Courts and direct the Munsif to 
return the plaint to the plaintiff for 
l)rosentation to the proper Court. Par¬ 
ties shall hoar tlieir own costs. The 
appellant’s counsel expressed a fear that 
ray order may 1)0 interpreted by a reve¬ 
nue Court as an injunction on them to 
entertain tlio suit and to eject the defen¬ 
dant without the necessary procedure of 
a previous notico. My order does not 
bear any such interpretation. 

R.v./r.k. Appeal alloiceJ. 
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Dalat, .1. 

Ami/' —Defendant — Appellant. 

V. 

Mnh'l. Zahiru'Jl'n —Plaintiff — Res- 
I'onden t. 

Second Appeal No. 2102 of 192S, De¬ 
cide 1 on 2'^lh Novend'or 1930. from deci¬ 
sion of Addl. Dist. Tiidge, Mor.idahad, D/- 
IdM* S.>i>tenil.»cr 192S. 


Civil P. C. (1905), S. 11 — Heard and de¬ 
cided — Court refusing plaint for want of 
jurisdiction — After Court vested with juris¬ 
diction suit again filed on same cause of ac¬ 
tion—^There can be no bar of res judicata. 

Where a Court refused to take cognizance of 
a plaint on the ground that it bad no jurisdic¬ 
tion to try a suit of that nature and where after 
the Court w.is vested with jurisdiction to try 
suits of that kind, the plaintiff again filed his 
suit on the same cause of action ; 

Held : that the matter in issue between the 
parties had never been heard and finally de¬ 
cided in any suit. IMcre dismissal of a suit for 
wint of jurisdiction of a Court c.innot be a bar 
of res judicata in another suit on the same 
cause of action : 33 Bom. 617 and Jnhn Tjetnm 

V. Thoims Alexander , (1812) A. C. 400, Dist. 

[P 201 C 2] 

A. P. Bagohi—ior Appellant. 

A. M. Khxvaja-'iov Respondent. 
Judgment. —I am of opinion that the 
subordinate Courts were correct in hold¬ 
ing that the present suit was not barred 
by res judicata. The plaintiff, who is 
obviously a persistent claimant, sued in 
1912 in the revenue Court for the eject¬ 
ment of the defendant from pasture land. 
The revenue Court refused to take cog¬ 
nizance on the ground that the revenue 
Court had no jurisdiction. For that rea¬ 
son the plaintiff’s suit was dismissed. It 
is true that the plaint ought to have 
been returnol. This was a defect of pro- 
ce.lure, but did not amount to any deci¬ 
sion on the matter in issue. There was 
again litigation in 1922 in the revenue 
Court, which again denied jurisdiction. 
Subsequently the present Tenancy Act 
(3 of 192G) was passed and the re¬ 
venue Court was definitely given juris¬ 
diction to deal with ejectment suits re¬ 
lating to pasture land. The plaintiff 
again wont to the revenue Court for 
ejectment of the defendant and succeeded 
this time. The defence of res judicata 
was not accepted, and I think rightly. 

The learned counsel for the defendant- 
appellant quoted two rulings, Lakshman- 
rao V. Ballcrishan (1) and Johii Lemm 
Thom'is Alexander Mitchell {^). In both 
those cases the previous litigation had 
decided the matter on the merits and the 
Court had not refused jurisdiction. The 
observations of their Lordships of the 
Privy Council at p. 40o in Appeal Cases 
are very pertinent. .The contention was 
raised on behalf of the idaintilT that the 
previous judgment only decided a preli¬ 
minary point as to the jurisdiction of the 
Court. Their Lordsjiips disagreed with 
(li' [liu »1‘:i ) 15oi-n. Gl7 = l6 liC. io5T" 

(2) [1U12] A.C. 400. 
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this view of the previous processings and 
held that the substance of the matter 
was decided in the previous litigation. It 
appears to be apparent from these words 
that if in the former litigation tiie Court 
had denied jurisdiction there would not 
have been a bar of res judicata. Tlie 
same was the case in the Bombay ruling, 
where in the previous litigation the 

g sr was heard and finally decided, 
rding to the provisions of S. 11. 

P. C., a Court is forbidden from 
g any suit or issue if the matter 
tly and substantially in issue has 
bean directly and substantially in issue 
in a former suit between the same par¬ 
ties.and has been heard and finally 

decided by such Court. The matter in 
issue between the parties here has never 
been heard and finally decided in any 
suit. 

As regards ground of appeal No. 3, the 
lower appellate Court has duly dealt 
with the matter and held against the de¬ 
fendant as a finding of fact. I dismiss 
the appeal with costs. 

B.V./r.K. dismissed. 
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Sen and N[\M.\.TaLL vti, 3.T. 

Tiechii —Appellant. 

V. 

UhahiCti Prasid and —llospon- 

dents. 

Second Appeal No. 1294 of 1927, Deci¬ 
ded on 12th March 1930, against decision 
of Addl. Sub-Judge, Benares, D/- 14th 
April 1927. , 

(a) Transfer of Properly Act (1882), S. 51 
—Improvements by mortgagee —S. 51 does 
not apply. 

Section 51 cannot bo appliei to a case where 
the party invoking its aid claimed to be in pos¬ 
session as mortgagee and could not have be¬ 
lieved “ in good faith that he is absolutely en¬ 
titled thereto.” 202 C 2] 

(b) Contract Act{1872), S. 64—“Benefit re¬ 
ceived under contract ”—Meaning explained. 

Benefit received under the voidable contract 
is what the party rescinding it actually received 
under the contract. [P 203 C 1] 

(c) Contract Act (1872), S. 64 — Voidable 
transfer—Person seeking to recover posses¬ 
sion by avoidance of transfer can be made to 
do so on equitable terms. 

Where a transfer is voidable, although the 
person seeking to recover possession of property 
by avoidance of the transfer may be put on 
terms by the Court whose aid he seeks, the 
Court can ouly impose couclitions of an equit¬ 
able nature. [P 202 C 2] 


K. N. Katju and Gadadhar Prasad — 
for Appellant. 

73. J'l O’Comr, P. L. Panerji, IL P. 
Sen, iiniX Kedar Nath Sinha—iov Eos- 
I)ond0nts. 

Niamatullah. J. —This is an appeal 
by defendant 1 from the decree passed 
by tlie learnol Additional Subordinate 
Judge of llenares on appeal from that of 
a Mnnsif of that district in a suit brought 
by the plaintil'f-respondent for recovery 
of possession of a bungalow situate in 
^loghal Sarai, ollering Lo pay any sum 
of money which defendant 1 may be 
found equitably entitled to. The defen¬ 
dant-appellant obtained possession of 
the bungalow in dispute under a mortgage 
deed, dated 26th March 1912, executed 
by Mt. Ram Dulari, defendant 3, mother 
of the plaintiff, who was then a minor, 
for a sum of Rs. 1,400. It is not disputed 
that Mt. Ram Dulari was the certificated 
guardian of the plaintiff's person and 
property and that she executed the afore¬ 
said usufructuary mortgage-deed without 
previously obtaining the permission of 
the District Indge under S. 29, Guardians 
and Wards Act. The result is tliat the 
iDorl.gx.gc is vuidaldii al llio option c>f flic 
plaintil'f-ros['ond'‘n( ; vide S. 3 ), tiunr.U- 
ans anti V.'.li' 1-^ Act. 

TI\o defou'l xn'.PI-d 1 1 'D hi' lum in 
liosses-^ion ever sii.f! llio flilo of the 
mortgage aii'i !i i' <-r<' 0 '.e(l a numher of 
new Imililini' in tlm oomjioimd of the 
bungalow as it was at Iho time of the 
mortgage. The total cost of tlaese con¬ 
structions is alleged by the defendant to 
be Hs. 11,021, which he claims over and 
above the principal sum due under the 
mortgage deed. He also claims Rs. 13,836 
interest on the outlay at the rate of 2 per 
cent per mensem in terms of a stipula¬ 
tion entered in the mortgage deed which 
permits the mortgagee to etiect repairs of 
the mortgaged premises and to make such 
now constructions as ho liked at liis own 
expense, and entitles tlio mortgagee to 
recover all the sums thus spent l-y hun 
with interest at that rate at t’no time of 
redemption. Another snail mnoun 
claimed by the mortgagee is a 
Rs lGS-7-0. being the rovonn- 1'“'' 

respect of the site. The total sum wli ch 
according to tlio delend iut. i--> ^ ' 

bythopUinlil-f for recmuu v o. lo^..'- 
si’on of the jropeily 
K-;. 27,025->^-0. 
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The Court of first instance decreed 
possession to the plaintiff-respondent on 
condition of payment by him of the 
round sum of Es. 12,000 which represents 
Rs. 1,138 out of the principal sum of 
Es. 1,400 advanced under the mortgage 
deed, being the amount spent in dis¬ 
charge of a debt due from the plaintiff’s 
father, and Rs. 11,021. the cost of new 
constructions made by the mortgagee. 
The view of the trial Court is based on 
S. 63, T. P. Act, under which a mortgagee 
is entitled to costs of such improvements 
as are not separable from the property 
originally mortgaged. The lower appel¬ 
late Court has differed from that view 
and held that the mortgage being void¬ 
able at the option of the plaintiff-respon- 
dent, the defendant-appellant is entitled 
to no n)ore than the sum of Rs. 1,138-9-0 
out of the consideration of Rs. 1,400, to¬ 
gether witli Rs. 237 spent by the mort¬ 
gagee on necessary repairs of the bunga¬ 
low mortgaged. As regards newly added 
buildings, the learned Additional Sub¬ 
ordinate Judge is of opinion that the 
mortgagee cannot insist on payment of 
what he has spent on those constructions 
under any rule of law. Accordingly he 
passed a decree in favour of llie plaintiff- 
respondent on jiayment of Rs. 1.375-9 0 
giving liberty to the defendant-appellant 
to removn the material.s of the buildings 
made by him in iho compound of the 
luingalow in dispute. 

It has 1‘Oen argued by the learned 
advocate h-'V the ajipellant that lie is en¬ 


titled to recover what he has sj»ent on 
erecting now l>iiildings in the compound 
of llio i)ungah>\v, wliicli has been consi¬ 
derably improved Ijy tliat outlay and 
tho plaintiff-rospondont will liavo the 
benefit of such new buildings. Various 
sections wore referred to in course of the 
argument which, according to the appel¬ 
lant’s contention, entitled him to that 
relief. ^Ve are however of opinion that 
none of those sections is in terms appli- 
ea\)le. Ss. 03 and 72, T. P. Act, were 
rightly held by tho lower appellate 
Court to bo inapplicable, and reliance 

lias not been placed on lliom before us 
for tho obvious reason tliat the plaintiff- 

rospondont being absolutely ontitlod to 

avoid Iho mortgage dead in gucslion and 
the deed having been decl.uod to ho void 
as against him, Iho caso cannot ho ap¬ 
proached on the supposition that tho 
relationship of mortgagor and moiigageo 


ever existed between the parties. S. 61 
of the same Act has been founded on in 
support of the argument that the im¬ 
provements have been made by tho 
defendant-appellant in good faith, and 
that he is entitled to compensation for 
such improvements before ho is evicted 
from the property in dispute. We are 
clearly of opinion that that section can¬ 
not be applied to a case where the party 
invoking its aid claimed to be in posses¬ 
sion as mortgagee and could not have be¬ 
lieved “ in good faith that he is abso¬ 
lutely entitled thereto." This require¬ 
ment of the section having been pointed 
out to the learned advocate for the ap- 
liellant he rested his contention on the 
ground that that section is only illustra¬ 
tive and is not exhaustive. On that 
supposition he pressed for the extension 
of the principle underlying that section 
to the case of a mortgagee. We are un- 
ble to give effect to this contention. It 
is tiue a plaintiff seeking to recover pos¬ 
session of property by avoidance of a 
transfer may be put on terms by the 
Court whose aid he seeks ; but the Court 
can only impose conditions of an equit¬ 
able nature. 

We are not satisfied that in mak¬ 
ing valuable constructions, which 
the defendant-appellant did, he w'as 
actuated by good faith. The terms of 
the mortgage deed which he obtained 
from the plaintiff s guardian, who is a 
pardanasliin lady, are of a very onerous 
character. The value of the bungalow is 
estimated to be Es. 1,659, and having 
regard to tho means of the plaintiff ho 
could not have expected him to be able to 
pay on redemption all that he chose to 
spend on it. The rate of interest to 
which he obtained the assent of the 
plaintiff’s guardian, viz. 2 per cent per 
mensem, payable on the outlay at the 
time of redemption, clearly indicates his 
desire to make redemption absolutely 
prohibitive. It was in furtherance of 
the desire to make redemption impossible 
that he erected buildings at an expense 
quite bojond the means of tlie plaintiff- 
respondent. binder these circumstances 
it will he wholly inequitable to compel 
the plaintiff-respondent to pay the newly 
added IniiKlings as a condition precedent 
to his recovering possessioii of the bunga¬ 
low which unquestionably belongs to 
him. Tho order of the lower appellate 
Court with regard to the sum of Rs. 237 
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spent by the defendant on necessary 
improvements is equitable and limits the 
extent to which the pUintiff-respondent 
should be put on terms besides being 
made liable for the sum of Rs. 1,138-9-0 
spent to satisfy his father s debt. 

Section 61, Contract Act, was relied on 
to support the argument that the plain¬ 
tiff-respondent should restore such bene¬ 
fits as he received under the voidable con¬ 
tract, viz., the mortgage in question. It 
is said the extent of benefit derived by 
the’plaintiff-respondent is the present 
value of the buildings in the coniiiound 
of the bungalow originally mortgaged. 
We do not think this contention can he 
supported by the language of S. 64. It 
provides that the 

“ pirty rescinding a voidable contr.\ct shill, if 
ho received any benefit therc indcr (roin ain'thcc 
p\rty to such contiict, rostorc such boncTt, so 
far as may be, to the person from whom it was 
received.” 

Benefit received under the voidable 
contract is what the party rescinding it 
actually received under tlie contract. 
The sum of Bs. 138-0-0 may be consi¬ 
dered to 1)6 such benefit. The plaintiff- 
respondent cannot bo said to havo le- 
ceived any benefit with reference lo tlie 
newly added buildings. In fact, the 
appellant now offers the benefit of im¬ 
provements made by him, claiming from 
the defendant the cost of such improvo- 
ments. The plaintiff has so far received 
no benefit under the contract, hut will 
rocoivo it if he accepts _ the dofendant’s 
offer. We have no hesitation in liolding 
that S. 64, Contract .^ct. does not sup¬ 
port the contention sought ‘to be based 

on it. ,, , 1 

The result is that we uphold the decree 

of the lower appellate Court and dismiss 
this appeal with costs. It has been re¬ 
presented to us on behalf of the appel¬ 
lant that the three months time granted 
by the lower appellate Court for the 
removal of the new constructions ex¬ 
pired but that an order of stay of 
execution was granted by this Court 
pending this appeal. It is prayed that 
we may grant six months further time 
for removal of the materials. We grant 
three months time, which we think is 
ample, from today, lo the appellant to 
arrange for the demolition and removal 
of the materials of his buildings. 

v.b./r.k. Appeal dismissed. 
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limn Da ijal And others 
Appellants. 


—Defendants— 


Aminuddin and another — riaintiffs 
—Respondonts. 

First Appeal No. 500 of 1926, Decided 
on 14th May 1930, from decision of 
Suh-.Iudgo, Mainpuri.D/- 17th May 1926. 

(a) Limilation Act {1908h,Arl. 132-Bond 
hypothreating properties stipulating repay 
ment of money within a year Interest to 
be paid every six months and on de-taull 
amount due with compound interest 
roafized-Cause of action held to arise after 

one year from dale of bond Suit for sale of 
properties within 12 years from that dale 
held not barred. 

The bond in suit livpolhee.iting immovable 
nrooorties stipulated tbU the money was lo l.e 
repaid in the rourso of one year. Ihe moit- 
gagors agreed that they would pay mlcrcsv 
^-^v six months and on default at the cud of 
six months, interest would iio added to the 
principal. Interest w.as lo be paid foi the 

principal and also added interest. Iherc w.as 

a default in pr\vincut of intcvcsl al tlio eiK of 
the first six months. Suit for s-ilc of i>rui-caiofi 
was filed l»y \mUhu !•> yoais Iioiu 

date of bond. 

Held: tliitcuiscof aciion arose after t-m 

vcir from dite of bond and ilic suit was m.-t 

Unic hured: ,1. I. H- I'-'-!-' 

(b) Hindu Law—Alien = sion -Legal nec^es- 
slty-Onus of proving lega nccesr.i y for 
bD^rowing money and legal necessity for 
borrowing money at stipulated rale o 
terest lies on creditor. 

The burden of proof that there was not onlv 
legal necessity for borrowing money but Uimt 
also existed legal necessity for ^ 

money at the stipulated rate of V] 

the creditor, ^ 

U. S. Bajpai and liaj Bahadur Fa^idoj 
—for Appellants. 

iff. A. Aziz—ior Respondents. 

Mukerji J.— This appeal arises out 

of a suit for sale instituted by the lOo- 
pondents against tlte appellants and 

S 0 V 6 ral others. 

So tar l)ack as on ITtl, j-ml- 

personaJlanobar an,l MK^j_^ ll,o l.o.ul 

war. Since deceai^od, c .o 

in suit hyroll.ocat.us 

party for tho "‘j;;.' (otha „„it in 
is ahve anJ wa. a pa ^ 

the Court below. 
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dan Kunwar the plaintiffs’ case was that 
defendant 1 was her daughter bub as it 
was contested by certain people that she 
was not Mb. Chandan Kunwar’s daughter 
the plaintiffs impleaded the defendants 
other than defendants 1 and 2 'as 
reversioners to the estate of Mt. Chan¬ 
dan Kunwar's husband Beohi Lai. 


Several issues were raised in the case 
including whether Manoliar had any 
interest in the property mortgaged.' The 
reversioners denied that there was any 
legal necessity for the loan. They 
pleaded that the suit was .barred by 
limitation and they also pleaded that 
the interest was excessive. 


The learned Subordinate Judge found 
that Manohar was not entitled to the 
property and was nob really a member 
of the family to which Mt. Chandan 
Kunwar’s husband belonged, that there 
was legal necessity only to the extent 
of Rs. 112-4-0 and that the rate of 
interest stipulated for was payable. He 
also held that the suit was nob time 
barred. In the result, the claim was 
decreed for recovery of Rs. 112-4-0 with 
the stipulated rate of interest. 

In appeal whicli is on behalf of tlie 
deien lants, who wore impleaded as 
reversioners to (he estate of J^sch.i Lai, 
throe poifits havo been urge I, namely, 
the suit was really time harrod, that 
tlierc was no evidence of legal neces¬ 
sity for the loan and that there is no 
?.uHicient justification for 'allowing the 
interest stipulated as it was not sup- 
])orbecl by legal necessity. 


The point of limitation arises in this 
way. The bond in suit which will bo 
found printed at p. 49, stipulates that 
the money was to be repaid in the 
course of one year, then the mortgagors 
agreed that they would pay interest 
every six montlis, and if they failed to 
j)av interest at the end of six months 
tlie interest would be added to the 
principal and interest sliould be paid 
not only for the iirincipal hut also the 
added interest, The actual words used 
in the bond on this point are as fol¬ 


lows: ., , 

>ifh hai m ibUjhin in'll 

Cl ! li'i. 2 in'ih'r.xtu fh sii m-n 

har dfnif. Anr <i>iu mitbhi-in 

in'i'I.nr ha shashmahiioaf rahfiiji'. Aj'ii- 

w, I sh.iiiUmahiinar ada n-i karan t I'l iiuih sud 

uA nha^hmahi par shamil zar acl kr hoktr 


iispar hhi sud besarah adar to, yom bebaqui hai 
rawan rahcQfi. Basarat wadi khilafi dayiman 
ko ikhtiar hai ki kul riiptya apna mai sud 
darsud zat toa js-idad makhfula . , , kasb zabta 
wasul kar lenge.*' 

It is argued that the stipulation meant 
that although the stipulated period for 
payment was one year, that stipulated 
period would be cut short to six months 
if there was a default in payment of 
interest at the end of the first 
six months. We find it difficult to read 
the document as meaning what the 
learned counsel for the appellants con¬ 
tends for. The document provides that 
in case of default the creditor shall have 
power to realize the amount due not 
only with interest but also with com¬ 
pound interest. The compound interest 
could nob be due at the end of the 
first six months. It would be due, at the 
earliest at the end of one year from the 
date of the execution of the bond. In 
this view the language does not support 
the learned counsel’s contention. We 
were referred to two unreported decisions 
by the leaimed counsel, namely decisions 
in S. A. No. 316 of 1925 decided on 21st 
April 1927, and S. A. No, 1178 o/1921 
decided on Gth Juno 1922. In none of 
these cases it was considered what was 
the effect of tlie words *' and compound 
interest.” On the other hand, there is a 
decision in Uama'lharv. R'lj Narain (l) 
in which these words ware examined, 
and it was held that the words^ ‘ with 
interest and compound interest ” neces¬ 
sarily meant that the money could not 
bo realized till at least two six months 
had expired. This was the view taken 
by one of the learned Judges. The other 
learned Judge was of opinion that as the 
defendants had failed to show that there 
was a clear stipulation that money 
would be paid earlier under certain cir¬ 
cumstances than the clearly stipulated 
period, it had not been shown that the 
suit was time barred. Whichever view 
we take of this case, the arguments ad¬ 
vanced by the learned Judges in that 
judgment ei^U'^ily appl^. We are there¬ 
fore of opinion that the suit is governed 
more by the case of liamcidhar v. RdJ 
Xarain (l) with which we agree than by 
the two unreported cases in which tb 0 j 
linvguage used was not considered in all 
its hearing. We hold therefore that the 
suit is not ti ne barred. 


(l) A. I. U. 101) All. 903 = 120 I. C. .552. 
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The second point is the legal necessity 
for tlie loan itself. It appears that 
Thakur Das and Sukhlal wore two bro¬ 
thers. Sukhlal’s son, it was said, was 
defendant 2 Manohar. It has been 
found that Manohar, defendant 2, was 
not the son of Sukhlal. Thakur Dass 
son was Beche Lil. and BecheLals 
widow was Mt. Chandan Kunwar. 
Thakur Dass and Sukhlal, it was alleged 
borrowed money from Khubchand on 
4th February 1923 by execution of a 
mortgage by conditional sale printed at 
p. 25. When Khubchand wanted to en- 
force this document, a suit was institu¬ 
ted by Sukhlal and Thakur Das to have 
it declared that the mortgage deed was a 
forgery, and no money had been bor¬ 
rowed on foot of it by the j^laintiffs. 
That suit was decreed by the ^lunsif on 
24th May 1874, and that judgment was 
upheld on appeal. It appears however 
that in spite of that decree a suit was 
instituted later on by a successor-in-title 
of Khubchand against one Manohar as 
the heir of Sukhlal and against Mt. 
Chandan .Kunwar alias Mt. Gomti. It 
appears that advantage was taken of the 
enlargement of the law of limitation in 
1908, and a suit was brought to enforce 
an old bond which had been declared to 
be a forgery by Courts. The defendants 
were in ignorance of the true facts and a 
decree was actually jiassed for foreclo¬ 
sure. The decree liaving been passed 
was no doubt a binding decree, and Mt. 
Chandan Kunwar stood in danger of 
losing her property. She had accord¬ 
ingly to borrow money from plainbilT 1 
and the predecessor of plaintiff 2. It 
must therefore bo taken that the loan 
was justified to the extent it was re¬ 
quired to pay the decree obtained by 
Dwarka Parsad on 20th February 1912 ; 
(vide p. 37). The tender of deposit at 
p. 39 shows that the money was actually 
deposited in Court. We agree there- 
foie with the Court below that to this 
extent tiie mortgage was supported by 
legal necessity. 

The third point is one of interest, 
The burden of proof was on the creditor 
to show that not only was there a legal 
necessity for borrowing the money but 
there also existed legal necessity for bor¬ 
rowing the money at the stipulated rate 
of interest. The only evidence on that 
Ipoint is that of Baldeo Sahai a witness 
for the plaintiff. Ilis evidence has not 


been printed, but we have been referred 
to the original record for his evidence. 
All that ho says is that tlio usual rate of 
interest was between 8 annas per cent 
to Rs. 2 per cent i^or mensem. He does 
not say that compound interest at Es. 2 
per annum was also the usual rate of 
interest. No doubt, taken by itself a 
stipulation as regards compound interest 
is a fair transaction, but when the evi¬ 
dence is simply this that from 8 annas to 
2 pet cent is the usual rate of interest, 
we cannot read it - meaning that 2 per 
cent per annum compoundable every six 
months was also a fair rate of interest. 
Wq accordingly think that on the evi¬ 
dence we must reduce the rate of inter¬ 
est 2 to i^er cent per annum simple in¬ 
terest. 

In the result the appeal succeeds only 
to the reduction of interest as indicated 
above. The rest of the appeal is dis¬ 
missed. Parties will receive and pay 
costs in proportion to their respective 
success and failure. 

The respondents owe Rs. 43 to tlie 
office as arrears of translation and prin¬ 
ting charges. Mr. A-zaz, the learned 
counsel for the respondents, has agreed 
to pay it up quickly, bul if llie moncy 
remains unpaid, no copy of the decree 
will bo issued to tlie resiiondonts, and 
the decree will not bo exoonlable hy tlie 
respondents till the money has been 
paid. The non-payment will he en¬ 
dorsed on the decree, and information 
to tliat effect will be given to the Court 
below. 

A fresh decree under O. 34, R. 4, Civil 
P. C., will be prepared, Six months are 

allowed to pay up. 

O.P./r.K. Order accordinglu. 
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Dalal, J. 

Mt. linjwanta Defendant—Ap¬ 

plicant. 

v. 

Mahabir liai — Plaintiff — Opposite 

Civil Revn. No. 348 of 1930. Dcci.le.l 
Dn 19th November 1930. from 'bjcico ol 
Addl. Munsif, Azamgarli, IV- 1 Hh 

June 1930. ,, 0 . 77 , s a- ‘ Due 

Specific Relief Act. (187 7). b J 

course of .“I" 'i,ie;Lns ll - 

The phrase .,f the Uv. 

rcKul.r normal proves-. aM. 

o-icr,\lin» on • Wli-n; a Jii ni i.^ 

bjforc ii for a-ljmli-MU'’". 
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disoossessei through % law Court, that Court 
having jurisdiction to adjudicate upon the 
n'atter such a dispossession would be in due 
course’ of law, even if the process employed 
was one that ought not to have been followed : 

29 Boni. 213: 18 1- 0. 727, Bel. on. ; 39 All. 
331 and 33 All. 617, Dist. Cl* 20o C 2] 

Ambika Prasad —for Applicant. 

A. P. Pandeu —for Opposite Party. 

Judgment. — An objection was 
raised by Mr. Pandey on behalf of the 
opposite party that no revision ^ lay. 
This was a suit brought by the plaintiff 
Mahabir Rai under S. 9, Specific Relief 
Act, for recovery of possession on the 
ground that he was dispossessed without 
his consent from immovable property 
within the period of limitation permitted 
under that section. The plaintiff's suit 
was decreed. No appeal can lie from a 
decree in such a suit and therefore the 
defendant applied by way of revision. 
Two rulings were cited by learned coun¬ 
sel ; -Ticala v. Gan'jn Prasad (1) and 
Ram Kishan Das v. Jai Kishan Dis (2). 
In neither case the question of jurisdic¬ 
tion was raised. Both cases were deci¬ 
ded on the ground that it was open to 
the defendant to sue to establish his title 
to such property and to recover posses¬ 
sion thoreot. In the present case there 
is no such remedy open to the defendant. 
The plaintiffs alleged tliat he was the 
mortgagee of occupancy land. The mort¬ 
gages wore subsequent to 1901 and so 
prohibited by law. The defendant al¬ 
leged that the plaintitT was a sub-tenant. 
On the basis of this allegation she sued 
in the revenue Court for the ejectment 
of the plainbitf, and it wrs in pursuance 
of a decree obtainel in that suit that the 
])liinti!Y w-rs cjoctod. The title of the 
• lofondant to he a tonatit as against the 
plaintilT sub-tenant lias already been esta- 
Idislrod by a ]>ropor suit in the revenue 
Court, and there is no further remedy 
open to lior in pur.suanee of tire present 
docreo of the trial Court of civil jurisdic¬ 
tion. In my oiuiiion tliis application 

does lie. 

The secou'l question is whether the 
civil Court has jurisdiition. The civil 
Court has jurisdiction to try a sirtt whore 
any person is dispossessed without his 
consent from immovaido property other¬ 
wise than in due course of luv, iho 
contention of the delenda nt is tha t th e 

(1) 80 .VII. 331=5 A. L. J. 207=(100S) 
A W. N, 11*2. 

(2) flOtli 33 .Vll. 047=11 I. C. 814. 


plaintiff was not dispossessed otherwise 
than in due 'course of law, but that ho 
was dispossessed in due course of law by 
a revenue Court which held as that Court 
had jurisdiction to do as regards agri¬ 
cultural land, that the plaintiff was the 
defendants’ sub-tenant. The learned Judge 
of the trial Court has quoted certain 
rulings: Ritdrappa v. Naningrao (3) and 
RoshanuUah v. Hajir Mahomed (4). 
What he has said on the authority of 

these two rulings is ; 

“ Tbe phrase means the regular normal pro¬ 
cess and efiect o! tbe law operating on a matter 
which his been laid before it for adjudication. 
Thus it appears that even if a miu is dispos- 
sessol through a law Court, still that disposses¬ 
sion would not be in due course of law if the 
process em doyei was one that ought not bo 
have been followed. ” 

Following up these observations the 
ejectment of the plaintiff must be held 
to have been in due course of law. The 
process ©tnployed by tlie defendant was a 
correct one of suing in the revenue Court 
for tbe ejectment of a sub.ten\nt. It was 
a regular normal process of a revenue 
Court to order the ejectment of a sub¬ 
tenant from agricultural land. The re- 
venue Court had jurisdiction to adjudi¬ 
cate upon the matter. It was pointed) 
out that when both the defendant and. 
the plaintiff equally broke the law for-^ 
bidding mortgage of an occupancy hold¬ 
ing the defendant could not obtain pos¬ 
session without paying the mortgage 
charges of the plaintiff. That however^ 
is a point for the consideration of thej 
revenue Court. The authority of th0| 
revenue Court thereby is not shaken inj 
ejecting a sub-tenant. It is not as if thOj 
mortgago-j were valid ones and the re-j 
venue Court would have no autliority tO; 
brush aside valid mortgage transactions.j 

In the result I am of opinion that no 
suit under S. 9. Specific Relief Act, layj 
to the Munsif’s Court, and he liad exer¬ 
cised jurisdiction not vested in him. Tho| 
application is decreed witlx costs and the 
plaintiff's suit is dismissed with costs in 
all Courts. 

B.v./n.K. Application accepted. 


(3) 29 Bom. 213^7 fom. L. K. 12. 

(4) U015J 13 T. 0. 727. 
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Brij Mohm 0.i5 —Dafendant— Appel¬ 
ant . 
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V. 

Bhikhuji —Plaintltf —Tlespondont. 

Second Appeal No. 27 of 1929, Docidel 
on Ith Deoenbev 1930, from decision of 
Addl. Sub-.Tuige, Benares, D/- 29tli No- 
vomber 192S. 

(a) Practice—Appeal — Second appellate 
Court constituted by single Judge — Matter 
difficult for decision — Yet reference to 
Bench of two Judges is not necessary — Let¬ 
ters Patent fAllahabad), Cl. 27. 

Where iu a soionJ apie>l the ap,)ellate Court 
is constituted by a single Judge and the mittor 
is o{ soma ditficuHy for decision, yet it is not 
necossvcy thxt it should b 2 reierrei to x P.onch 
of t'.vo judges, tbo docisiDU of a single Judge, 
if 80 pei'iuiite l, is open to appexl to such a 
Bench, and unless tiicre is a special rea.son, the 
ordinary rule of procel'ire should l»J followo I 
in every case. CP d07 C 1] 

(b) Easements Act (1832), S. 4 — Right of 
“lagan” attached to ghat is eaiemsnt. 

The tight of “ligvn” attichol to the o-.vucc- 
ship of the front pirt of the “ghit” to use the 
bxck nvrt un lec ceft,xin conditions is a right of 
e.x5Ginoiit. CP 203 0 l] 

K. iV. Katju and .1/. -V. K'^al —for .\.p- 
poUant. 

P. fj. Binii>rji, Pi. MaPfk, Him Narain 

Pru.'iad and 11. P. Sru-lov 

Judgment.—It was suggcstol by Dr. 
ICatjn wlto appeared on behalf of the ap¬ 
pellant that the appeil intv be roferrol 
to a Bench of two Julgos. I am not in ag¬ 
reement with suc!i a re'iuest. fl a mitter 
'is of so ne didiculty for decision it does 
;not necessarily follow that it slioull bo 
referred to a Bench of two .Judges. The 
decision of a single Judge, if so permitted, 
is open to appeal to such a Bench and no 
reason is apparent why the ordiniry rule 
of procedure should not bo followed in 
every case. 

The dispute in this case relates to a 
right of what is known as ’‘lagan.” It 
is a right peculiar to religious places 
situated on the banks of a river. .A river 
in India which in its course is generally 
as unstable as a maiden often leaves its 
course or overlaps tlie neighbouring lan'l. 
Priests provide for religious necessities of 
Hindus, sitting on the bank of the river 
over a certain plot of land known as 
“ghat.” The proprietorship rests with 
certain men of substance who are non¬ 
resident and they allot this ghat ’ to 
Brahmins. This allotment is sometimes 
sold. When the front portion of the al¬ 
lotment is sold a situation arises that 


may be expected by the rising of the 
water and the priest carrying on his 
trade very close to the river finds his al¬ 
lotment covered by water. In such a 
situation ho arranges for a riglit to oc¬ 
cupy the back portion of the ghat.” At 
the time of purchase ho makes an arrange¬ 
ment with the vendor who is in posses¬ 
sion of the rest of the ghat” to permit 
him to carry on his business further back. 
No dirticnlty arises so long as the original 
holder of the allotment continues in pos¬ 
session of the back portion of the gl'vat 
because whatever tlio nature of the riglit 
may be, the vendor is contractually 
bound to accommodate the purcliaser of 
the front portion of the ’ ghat.” Ti'oublo 
arises when tlie back portion is also sold, 
and the question for decision then would 
be whether the purchaser of the hack 
portion wouhl he hound to accommolate 
the purchaser of the front portion on tlio 
rising of the river in any cise or only if 
ho had notics of the previous contract 
between the purcliasor of the front por¬ 
tion of the ' 'ghat” an 1 the original owner. 
Such a dispute arises here. 

The plainti'.f Bhikhuii whci washed 
out of liis front portion c-l aimed to oirry 

on his business in the liic’: portion pur- 
cliised by tho minor Brijinohin Dis do- 
fondant and not- being permitted to .1(j so 
l)ronght this suit for a declaration^that 
he was entitled to a right of lagan on 
tho northern half of Ihe ’■ghat” during 
the v.iiny so ison when Iio is washed out 
of the s\ estorn portion of iiis two ghats. 
Tho dofenoe was that tho riglit claiinod 
by the plaintitl was of the nature of a 
right enunciated in para. 2, S. 10, T. I*. 
Act. and that the plaintiff cannot enforco 
it as against tlio defendant without prov¬ 
ing notice of this contract to Bri jmolian 
Das at tho time tho latter made bis pur¬ 
chase. This defence was not accepted b\ 
either of the two subordinate Courts 
Tho defendant has therefore come here in 
second appeal. Neitlier Court liowevm 
has considered the case in its broad out¬ 
line because. as is usual witli litig uil.s 
other false defences were incb.ii.'d and 
an attempt was made to ]uu\ o 


I h It 


favour of the pUiul id 


l lio 

W-LS 


transfer in 

fraudulent. ,, , i 

On behalf of tlio defence a J^mich . eci- 

sion of this Court dale.l l l Mi duly l.-^l 

was produced. Presumaldy it js unro- 
ported. The learned .fu Iges hold '.'luicin 
that there can bo no prosciuptive iiglit of 
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"lagan.” In that case however, as 
pointed out by the trial Court, no specific 
plot was marked out on which the right 
of "lagan” may be exercised. In the pre¬ 
sent case the matter was left vague in 
the sale-deed itself in favour of the plain¬ 
tiff, but subsequently a correction was 
made by a second document which was 
also registered. The matter which was 
left vague in the map attached to the first 
sale-deed was specified accurately in the 
second deed. Mr. Malik argued on behalf 
of the plaintiff-respondent that this 
"lagan” amounted to an interest in land 
or an easement thereon. He referred to 
the definition of easement in S. 4. An 
easement is a right which the owner or 
occupier of certain land possesses, as 
such, for the beneficial enjoyment of that 
land, to do and continue to do something 
or to prevent and continue to prevent 
something being done, in or upon, or in 
respect of, certain other land not his 
'own. To me the right of lagan” at- 
'tachod to tlie ownership of the front part 
of the "ghat” to use the back part under 
Icortain conditions appears to he a right 
jof easement. In S. 5 it is provided that 
an easement may be discontinuous and 
non-apparent. Furtlior, S. 8 lays down 
that an easement may be imposed by any 
one in the circumstances, and to the ex¬ 
tent, in and to which he may transfer his 
interest in the heritage on which the lia¬ 
bility is to 1)6 imposed. 

I tliink that tiie trial Court was right 
in pointing out that tlie original owner 
had the power to divest himself of a cer¬ 
tain portion of hisaljsolule right and 
create an easement on the hack portion of 
tho "ghat” in favour of tlic person to 
whom tho front portion was soil. A pro¬ 
per inquiry has not been made in the 
registration ollice, so 1 am not [)repared 
to°inoto in support of my argument Mr. 
MaUiU’s submission that tho "ghat” is all 
one "ghat” entered as one in the regis¬ 
tration hook'^, and tho defend.iiit when 
purchasing liis p^ortion could easily have 
obtained notico of this right attached to 
the back portion undev the sale-deed in 
favour of the plaintiff. Possibly this is 
true, bub there is no evidence on the sub¬ 
ject • nor have I any personal informa¬ 
tion as to how the index to registration 
hooks is prepared witl, respect to a 
■‘•'hat” wliebher tho ontiro glut is 
trolled as one and a portmn thereof 
^hown in the index as sold, or Hie ditfer- 
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ent portions entered in separate places in 
the index so that the purchaser of one 
portion may not know what has happened 
as regards the previous transfers of an¬ 
other portion. 

In my opinion the provisions of S. 40, 

T. P. Act, do not apply. The appeal fails 
and is dismissed with costs. 

B.v./r.IC. Appeal dismissed. 
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Sen, J. 

Sheolahal Dale —Appellant. 

v. 

Lai Narain Prasad Chand and others^ 

Plaintiff and Defendants—Respondents. 

Second Appeal No. 1019 of 1928, De¬ 
cided on 27th January 1930, from decree 
of Addl. Disb. Judge, Gorakhpur, D/- 9bh 
March 1928. 

Co-owner — Ejectment suit — Other co¬ 
sharers need not be joined as co-plainliffs to 

suit. , . _ . 

Where property is held in co-ownorship it is 
open to a co-owner to maintain a suit for 
ejectment against a trespasser. It is not noces- 
s.ary that the other cosharers should be ]oinetl 
with him as co-pi lintiffs in the suit. [P 208 0 2] 

Baribans Sahai —for Appellant. 

K. N. Kaljii and S. P. SiJiha—ior 
Respondents. 

Judgment. —The facts of the case 
which have given rise to this appeal are 
set out in the judgment of the connected'*' 
appeal and need not be recapitulated. 
The points raised in this appeal do nob 
call for any separate treatment. They 
have been disposed of in the connected 
appeal. 

Plaintiff claimed for possession of the 
plots in dispute from the defendant. 
The plaintiff was one out of three co¬ 
sharers. Tho position of the defendant 
was merely that of a trespasser. Where, 
property is held in co ownership, it isj 
open to a co-owner to maintain a suit for 
ejectment against a trespasser. It is not! 
necessary that tho other cosharers should; 
be joined with him as co-plaintiffs in the 
suit. The right of the plaintiff is co-[ 
extensive with tho right of the other co¬ 
owners. The object of the suit is to 
recover the property for the benefit of 
himself an.l the other co owners. The 
lower appellate Court was therefore right 
in granting the plaintiff a decree for the 
entire claim. 

This appeal is dismissed with costs. 
iv.N./u.K. Appeal dismissed. 


Sheotahal v. Lal Narain (Sen, J.) 


•cicc A. 1. H. l‘J;30 All. 122 —lid. 
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Dalaij, J. 

Brijitea n Das —AppIioan. 

V. 

Dvipcroi —Opposite Paity. 

Ci'iininal Revn. No. 500 of 10:10, Deci¬ 
ded on 17tli November lOdO, from order 
of Addl. Soss. Judge, Benares, D,'- 8th 
July 1030. 

Criminal P. C,. S«. 222 (2) and 233 Cri¬ 
minal breach of trust—Previous acquittal in 
respect of gross sum between specified dates 
does not bar second trial —Criminal P. C., 

S. 403. 

A trial in respect of a gross sum for which .a 
brovclv of trust w.\s allegel l'> h.wo hcoii coin- 
nililed hotwoen two specific.l dues do.‘S not lur 
a second triil in respect of au otTcnec alh'go.l to 
have Ivon committed on iiilormedi.ito d:u s but 
not inelnde:! in the gross sum.. The chargo of 
a gross sum embezzled between two dilc.sis 
onlvoue cli.u'ge and there in »y be a sep.iralo 
trial under the provisions of S. 2:1:1 of emi o/./le- 
meat of another item net included in the gross 
BUm for which an earlier charge was framed 
under S 222 (2) : A.I.H. 102:1 L'al. 0>1 ; j I. C. 
1>70, Ref ; 32 I.C. 158, not Foil. [P 200 O 2] 

Kumuda Prasad —for Applicant. 

/V. WaUuIlali —for the Crown. 

it. K. Malacii/a, for Opposite Party. 

Order. —Brijiwan Das was a treasurer 
of a Tiatnindar of Benares and was con¬ 
victed in 1929 of an olienco under S. 

J. P. C., of omhezzlemont with respect to 
a sum of Rs. 4-1G-8-3 rcceivod hy him in 
liis capacity of servant of Balm Shiva 
Prasad Gupta and misappropriated by 
him between tlie d.ates 1st February 1928 
and 2()tli September 1928. Ho was sen¬ 
tenced to a day’s imprisonment and a 
fine of Rs. 600. In tlic rnonlli ol Decem¬ 
ber last year tlio applicatit’s master, 
through another servant, instituted a fresh 
complaint for the prosecution of Brijiwan 
Das on three charges of embe;:'.zling throe 
sums of money on 21sb June, 2nd August 
and 21st August 1928. It will ho noticed 
that those dates fell within the dates of 
the previous charge, 1st February and 
26th Roptomber, but I have satisfied my¬ 
self that these three items were not in¬ 
cluded in tho gross sum for whicli the 
applicant was prosecuted, charged and 
convicted at the former trial. There is 
a certain divergence of judicial ojiinion 
as to whether after a trial in respect of 
a gross sum for wliich a breach of trust 
was alleged to have been committed bet¬ 
ween two specified dates, a second trial 
in respect of an offence alleged to have 
been committed on intermediate days 
but nob included in the gross sum is 
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permissible or not. Dr. Waliulla has 
placed hnforo me tlie ease law on the 
subject with great clearness. In In n; .Ip- 
padnrai Amiar (l) tlie Madras Iligli Court 
lield that under siich circninstaiiccs tho 
cliarges in tlie Itrst trial liiusb be taUon 
to have included all the items ombe/xlcd 
during the period entered in the charge. 
Ill X<iiiL‘iidi-a Jjosi! V. Enipi’ior (2) 

tiiore was a dil'l'ovence of opinion between 
throe learnel Judges. Tho view of one 
of tliem was in conformity with tlie view 
taken by the ^^ladras High Court. The 
majority of tlio Tudges took a view con- 
Ir.iry to that of tho Madras High Court. 
The view of llic I’oviibay High Court in 
Knipci'ir V. Ka.diiiiiifh Jhitjiiji Sal? (3). 
was followed hy the niajoriiy of tho 
learned .ludgos in tho Calcutta case. 
Looking at the in-ovisions of R. 103, Cri-, 
minal P. C., tliere is nothing in tliosej 
provisions to bar a trial on the in-esent, 
complaint. The first three suliscotions' 
deal with olTances falling within Ss. 236, 
237 and 235 (L) of tho Code and do not 
deal with separate and distinct oi'i’encos. 
The provisions of S. 23:1 of a separate 
trial of evorv otVence arc in no way 
modified hy the new ]'rovisions of R. 222 
v2). Tlio provision': of S. 222 are 
enabling and enable a Couid to have a 
joint trial of w'naf. may apparently be 
several o'Tenees of braiebnf trii-Nt. The 
chargti of a .'■ross sum e:iilH!//le l betwe’on. 
t\v*> itiiles is only «)ne charge atnl I Imre 
may bo aroparate I rial uiidor the I'l'o- 
visioiii of S. 2:i:l of cnibezglomont of' 
another item not included in tho gross 
sum for which an earlier charge was, 
trained under S. 222 (2). It oannoi boi 
denied that two of tho present olYencos 
could have been tried joinlly with the 
former olTence for embexjding a gross 
Slim, and there i.s no reason wliy (liere 
could not bo asoparalo (rial liuanse 
S. 235 is only porinissivo ami jjormits tlu' 
trial of tliree offences of tho same Idnd 
witliin a year hy one trial, tub docs 
not bar three separate trials for I'm-c 
olTonces. 

In certain cases tlic Hig'i Comf cin 
exercise its j ower nruler R. l'-9, ('laluoi i 1 
P. C., and prevent a second trial P r It'o 
onds of justice. Riich a vicv v.a'^ taken 
in the c.ase of Sl'/h Xa/l! 1.7)1- 

(•>) A-l.K. ( >1. '’,1 l.t-. -no- .. 

Cr J. T <:>). i -ii- 

[■-■.) [imoiiirv. i. .r. i.d.-JTO. 
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peror (4) on the analogy o£ a case o£ this 
Court, InaimillcL v. Emperor (5). This 
Court in 1916 exercised its ravisional 
jurisdiction in countermanding a trial in 
the case of T.N. Chaddha v. Emperor (6). 
In the present case I am not prepared to 
exercise that power. At the former trial 
the applicant was sentenced only to a 
day’s imprisonment and fine. If he is 
really guilty of the orabezzleraent as 
alleged by his master he certainly de¬ 
serves a heavier sentence. 

I dismiss this application. 

K.N./b.K. Application dismissed. 

“(4) .U.'R. 1029 Cal.’ 457=19’29 Cr.C. 91 = .57 
Cal. 17. 

(5) [1905] -2 L.-J. 673=(1905) A.W.N. 233=2 

Cr.L..J. 700. 

(G) [191G] 13 Cr.L.J. 4G=3S I.C. 87S. 
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Mears, C. J. and Sen, J. 

Abdul Qadii —Defendant—Appellant. 

V. 

* Narendra Moh(i7i Ghose Chowdhrt/ and 
another —Plaintiffs—Opposite Parties. 

Civil Revn. No. 290 of 1929. Decided 
on 9th Decoinher 1930, from decision of 
Small Cause Court Judge, D/- 6th April 
1929 

(a) Civil P. C. ( 1908 ). O. 20, R. 4— Judge 
is not bound lo ref«?r in his judgment to each 
and t-very item of evidence rehed on by 

parlies. , , . . 

It. c.xnnot. bs a'XRUinol from the mere f xet Ui \l 
flu-Conit holow has not lofoire:! in detail to 
:ill the iieiiis of liio dofuiueiitavy evidciK-e pio- 
diicei hv Uic unties, that the said evidence has 
hoeii iy.iorel dr disDanle.l. If the dcfcnduit did 
Jioi, fbuing the proctrcss of (he suit, bnn-' cov- 
taiii do'’iitiicnts to the uotivc of tlie Court, the 
blaiNC rests with him. If any do-umont is 
vefenedto the Court, it. nn be sxi-l that the 
Coiii't h'lvc llu' iiit'U'C iin<l 

s.'opo of the doc-umrut before forming a eoii- 
clitsion on the <jueslious in issue. .A. JndReis 
not bniind to refer in his j.-denmnl to cxeh and 
..vervitemof evidem e, which is ‘c’f 

tlmi-ntics. ^ A 3 

(b) Provincial Small Cause Courts Aci 

(1887), S. 25 -Clear finding of Small Cause 
Court cannot be reversed or modified by 
High Court on sole ground that baiance ot 
evidence was in favour of applicant. 

lai-f’cr scope thin one under S. 115, <. im1 I . 
bnt it cannot be ^.id that therefore a elcar find- 
in- of Iho Small C.uisc Court cm bo rpersed 
or"m.difiocl bv the High Court upon tlvo sole 
..round that the b Hanoe of cv.dcnce w xs ■ n 
favnnr of the applicant. It is not w.lh.n the 
provimo of the High Court to make an ap- 
l-aiscmua of the value or weigut of the dm >ng 

of the Court below. 

M. Mohmudnllah—lor Appellant. 


Mears, C. J. —The aim of the appli¬ 
cant in this case has been that this Court 
should treat an application for revision 
under S. 25,. Provincial Small Causa 
Courts Act, cn the same footing as a 
regular first appeal. We do not approve 
of this. The applicant was a defendant 
in the action. A suit was instituted 
against him for recovery of Rs. 615 
together with interest on the allegation 
that the plaintiff had paid that sum of 
money to the defendant on the under¬ 
standing that the amount represented the 
price of certain python skins to be sup¬ 
plied by the defendant to the plaintiff. 
The transaction was by the plaintiff on 
his own account and not on account of 
any third party. The defendant received 
the money, refused to deliver the python 
skins and also refused to refund the 
amount received by him. Hence the suit 
for the recovery of the principal sum 
together with interest. The suit was 
resisted up'Ui the ground that the plain¬ 
tiff owed the defendant a certain sum of 
money and that the defendant was, under 
the circumstances, entitled to retain the 
money which was i)avd before handing 
over to liim any python skins. The Court 
))elow considered that the case of the 
plaintiff was proved and that the case of 
the defendant was not established. It 
therefore gave the plaintiff a decree. 

It lias been contended on behalf of the 
applicant that the finding of the Court 
below is bad in law because the Court 
below has ignored very material evidence 
produced by the defendant. It cannot be 
asumod from tlie muro fact tliat the Court 
below has not referred in detail to all 
the items of documentary evidence pro¬ 
duced by the parties, that the said evi¬ 
dence has been ignored or discarded. If 
the defendant did not, during the pro¬ 
gress of the suit, bring certain documents 
to the notice of the Court the blame 
rests with tlio defendant. If any docu¬ 
ments were referred to the Court wo are 
entitled to liold tliat the Court must have 
considered the nature and scope of these 
documents before forming a conclusion 
on the questions in issue. A Judge is not; 
bound to refer in his judgment to each 
and every item of evidence which is 
relied on by the parties. The finding 
which is now assailed does not appear to 
us to ho open to challenge upon any legal 
ground. Tt cinnot be doubted that an 
application for revision under S. 25,' 
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.Small C.IUS9 Courts Act. has a much 
;larger scope t)ian one untler S. 115, Civil 
,P. C.. but 've are unable to accept the 
'contention that a olevr finlin 3 of the 
'Small Cause Court can be reversed or 
modiliel by this Court upon tlie solo 
ground that the balance of evidence was 
^in favour of the applicant. Tt is not 
within the province of this Court to make 
an appraisement of the a’alue or weight 
of the finding of the Court below. We 
accordingly refuse to entertain the sub¬ 
mission. The result is that the appli¬ 
cation fails and is dismissed with costs, 
B.v./r.Iv. Eevifiioii iUsiI!oicl\1. 
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B.vner.m, .1. 

Pa^hpdtl Virin, .Vuud TixhdJai 
PlaintitT—Appellant. 

V. 

Tlargovixi'l Ttfii and (mother Defen¬ 
dant and Piaintih —Respondents. 

Second Appeal No. L091 of lOdS. De¬ 
cided on 19th December lv>29, from de- 
croe of Bub-Judge,'Gln;:ipnr, D/- 20th 
April 19-2S. ^ ^ 

Agra Tenancy Act (3 of 1926), S. 273 

Suit for possession—Defendant pleading that 
he is occupancy tenant—Question raised is 
one within purview of S. 273 and civil 
Court should submit record to revenue 
Court for decision. 

Where ill v s.iil [or posse'^^'o.i of f<’V.\ni 
plots of 1 m l the defend mt i>le i l' t i »t h-' is 
;in o-oupnicy teivinl tlieroo' mi.ler Uie plmi- 
iitf who is onlv ;i /.miinlir o( the vill is:'', ihii 
■thonloU hwe been tienoration aflcr oenerUioimi 
lhe‘possession of his .m.-es!nrs and after the.n 
in his possession Iho <j'iefli‘>n so r.i;se. is 
floirlv within the purview 01 S. JTd ;md Ihe 

civil Court sho ill Ermine .\ii iRSMO on tlie plea 
-of tenancy and submit the leeord for ‘^e-usion 

vO Iho prosier rovonuo GoufU [r *211 L 2J 

A. P. PanrIe!/—iov Appellant. 

Janakl Prasad —for llespondcnts. 

Judgment. —This is a plaintilfs ap- 
-poal in a suit for possession over certain 
plots of land. The defence was that the 
]>lot was the ancestral bolding of the 
defendant. The (ptestion which ai'peirs 
.clearly from the judgment of the lovs'cr 
•appellate Court according to it was 
whether the appellant is or is not a 
■tenant of the land in suit. ’ How tlic 
learned Subordinate Judge in ai)poal 
went on to discuss the question whetlier 
•the defendant was an occupancy tenant 
•or not in a suit relating to an agricul- 
■tural holding, I am unable to understand. 

273, Act 3 of 19‘2G, clearly lays down 
Ahat if in a civil Court the defendant 


pleads that lie holds such land as the 
tenant of the plaintilT .... the 
civil Court shall frame an issue on the 
pl 0 ,a of tenancy and suimrjit tlie record to 
the proper revoiuie Court for tlie decision 
of the issue. Para, fi of the written 
statement “additional pleas” is as fol¬ 
lows: 

"The land in dispute is the ocenpmey hold- 
iiiji of this defendmt which has been •■enera- 
tioii after generation in Ihe po'^scssion cf his 
aneesLor and .after them in this defendant’s 
possession. Plaintiff 1 is onlv a /-imiii lar of. 
t-he vi llige and the land iu dispiKe is situate' 
within b i.s zamindari.” 

This in my opinion clearly is a ijnes- 
tion within the purview of S. 273, Agra 
Tenancy -Vet, 192G. I therefore set aside 
the decrees of both Ltio lower Courts aiidl 
sand the case buck to the first Court, 
namely the Munsif of Dtllia under 0. 
11, R. 23 and direct that he should ]no- 
ceed to decide the case according to law. 
Costs so fir will abide the result.. 

X.N./R.'K. Order a::r>rdiiujlu. 
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Sl’T.AIM-VN ANO KeXD.'jIJ-, J h 
Tlavi Uijrah llai and Ot/ic/':;—Defen¬ 
dants —.Vp[)'jllants. 


Ji nn Ji’ai anil 'i.i.iilwi —ri.iin- 

ti'Y an I Defend.int - l-tesjioudc 

Second .\pi.eil No. of I'dJ''. De¬ 

cide I on 2:)tli Mircii P.JJi'. iron decree 
of 2nil .\ddl. Sub ludge, Dur ikiii-iir, 
D,'- 01 li Junuarv 10-.N. 

Agra Prs-em f.tion Act il02?.), S. 20 — Deed 
of exchange executed by manager Is dcicasi- 
ble only In special circumstances. 

1 *.vory fiCGa of by n 

iiiRnagcc of A joiut Hindu (;unily is not uoi o-;- 
fiaril%' defeasibif.*. Whctlicr il c:in or cuiumL Ijc 
avoided l>v tlie ofher members o{ tlm f.iDiilv 
will depend on its .special ciriDd 
even if the Ollier mcinbers of llic 
not [urtics to the soi?, if is to IId’ 

defendant vemlcfs to li id C'Vhleme in i i !<*r bi 
fiatisfv the Court thriL lurt's 

which matvo llieir d<K*un3nnt biudinf! ou 
faiuilv and iherefnro mnfors an imbde i mI d*’ 
iiile-est ON them and thus show i:j a »he [d m>c 
tifi hiis no nrcforciiti;! 1 rkdit a-aiahi n 'InMn. 

[P ni r 1 ] 


P. L. Bnneni —for Apjollints. 

WaBnUnh —lor Respondents. 

Judgment.—This is rl-. iondanl 
appoxl ari'^ini^ out v\' 

emption. On the <bilc -whon Hiu dofen- 
dants filed tlioir wriften tlioy 

filed the orii^inal of c-.cha’if^e iiniPn 

which ti.ev l.c.l hcoin.5 ...-.Icinc-. "1 

loth tho kh.it.... Xo^. '■••'"y'' 

the property sold w.is situate, ilie plea 
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taken in the written statement was that 
the plaintiff had not a preferential right 
of pre e?nption as against the defendants. 
One of the issues framed by the first 
Court also was: 

“Wliethor the plaintiH has a preterentivl 
ri"ht of pvirchase.” 

The Munsif held that the plaintiff was 
a cosharer in khata No. 5, but not in 
kliaf.a No. 2. lie decreed the claim as 
regards khata No. 5 and dismissed it as 
regards khata No. 2. Both parties 
ai'pealed. The lower appellate Court 
has decreed the claim in respect of both 
these khita?. One of the grounds of 
appeal taken before the lower appellate 
Court by the defendants was that the 
plaintiff hid no preferential right in 
khata No. 0 and could not pre empt 
(he defendants-appellants. Wlien the 
counsel for tlie defendants wanted to 
rely upon the deed of exchange, the 
loarnod .Tudgo did not allow him to urge 
that plea on the ground that* no such 
plea had been raise 1 in tlie Court below 
or in the memorandum of appeal before 
liiin. We think that the learned Judge 
look a too strict and technical view of 
Mie pleadings. The deed of exchange 
was J'ot only filed by the defendants, 
hut was formally proved and was ac¬ 
cepted by the trial Court. There is no 
roaso 1 to imagine that the plea based 
on it was not included witliin the scope 
of 1 ho issue and the grounds of appeal 
mentioned above. We tliereforo tiiink 
I hat. t ho lower api)ellate Court ought to 
have allowed llio defendants to urge 
this plea. 

Tlie b.virnod advocate for tlio respon¬ 
dents liow ever urges tint this deed of 
exchange is of joint family property 
oxoouled liy only a few members of a 
joint Hindu family and therefore does 
not confer an indefeasible right on the 

defendants. 

It suonis to us that it is impressible to 
say that every doel of exchange oxoculod 
by a manager of a joint IliiKlii family is 
necessarily defeasible. WhcOier it 
can or cannot bo avoided by tiio other 
'member.^ ol tlio family \vill depend on 
its special circumstances. Even if 
il.o othe)' inemijcrs of the family are not 
parties to the suit, it is open to the 
defendant vondoos to lead evidence in 
order to sitisfy the Court tiiat circum- 
sla!iccs exist which make this document 
binding on the fa'.nily, and it tliorefore 


confers an indefeasible interest on them.. 
That finding would bind the parties to- 
the suit and would be sufficient for the: 
purpose of disposing of this appeal. Wo: 
accordingly send down the following; 
throe issues for determination by the’ 
Court below: 

1. Whether the property transferred 
under the deed of exchange was tho 
joint or separate property of Kamta Rai. 

2. If the property is joint family 
property, w'hether Kamta Rao has other- 
members of his joint family alive who- 
have not consented to tliis transfer. 

3. Whether in view of all the circum¬ 
stances this deed of exchange is binding: 
on the family? 

As the case has not been approacheti 
from the right standpoint we would 
allo-vv tho parties to produce further- 
evidence on the issues remitted. 

We allow two months time for the: 
return of the findings and the usual tel^ 
days will be allowed for objections. 

v.b./r.k. Case remanded. 
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MUKERJt AND BENNET, JJ. 

In the matter of The Estate of Tndrani- 
First Appeal No. 155 of 1930, Decided 
on 20th November 1930, from order of 
Dist. Judge, Allahabad, D/- 31st May 

(a) Succession Act (1925), S. 307 (2) ( 11 ) 
Object of S. 307 (2) (ii) is to enable District 
Judge as Court of testamentary jurisdiction 
to see that transfer applied for is necessary 
in the interc'Sts of administration of estate-— 
Society to whom property is bequeathed if 
desirous of converting it into money, proper 
course is not under S. 307 but a suit under 
Civil P. C., S. 92. 

The object ol S. 337 (2) (ii) is to enable the 
District Judge tlic Oonrt of tesfcinieutary 
jurisdiction to see th iL the tiMusfor applied for 
is nojessiry in tho intorosts of the administra¬ 
tion of the ost.iio* WJierc a [lorsoii bequeaths* 
certain pro;;erty to a society and the estate, 
without any cneunibraucc and no other legatee* 
55 also to ho paid, there is nothing to adminis¬ 
ter anl the propertv in the hind of the ad- 
jniuistnitor should he bmule 1 over to the- 
legatee and (ho adniinistr.U ion should end. 
the society tliinlvs that it is in the interests of 
the society Diat the property should be con¬ 
verted into money and invested in Govern¬ 
ment i'romi'^sory Notes, it may institute a suit 
under S. 02, Civil P, C., or take such other 
as they ini'dit ho advised* But an appH* 
cation lo (he District Judge in his testauicii- 
lary juried id ion for permission to sell the prO' 
perty hcqueat!ied Is entirely a wrong method, 
and the Judg * h «6 no pirisdiction to i)ass orders 
forsnle; S C. W. N.C-^9, Rfl. on. CF‘2UG*2l 
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(b) Praclice--Duly of Court—Order passed 
ty Judge without jurisdiction—His successor 
may undo it so far as it may lie in his power. 

Whore n-Tudge for tho tinio h-'in^ discovers 
that an otvlor has been pxssed without jurisdic- 
lion either bv hinxsolf or by liis predceosaor-in- 
othce, it is his duty to undo thit ordersnfir 
its it may lio in his power. [F 214 C 2] 

.Y. (fparjkaya—lov Appellants. 

C, S. —for Respondents. 

Mukerji, J. —The principal appeal i.s 
Appeal No. 155 of 1930 and is on hehalf 
of an association formed for the jHirpose 
of imparting oducation to a community 
of Sarjuparin Barhmans and known as 
Sarjuparin Path ash a la Samit i. Strictly 
•speaking the appeal should have been on 
hehalf of Pandit Manni Eal P.indey, the 
administrator to the estate of a certain 
lady, Mt. Indrani. hut we overlook tliis 
•defect in tho form of tho appeal as 
Pandit Manni Tj-al’s name is also siiown 
among the appellants. 

It appears that a lady charitably dis- 
‘posed, Mt. Indrani. executed a document 
•on 2nd September lOlfi. which was 
■treated as her last svill and testaniout. 
By this doouinont she bequeatliod her 
■entire property to tlie society descril^ed 
above. The Secretary of tiie Society, 
Pandit Manni Cial, applied fer ami oh- 
•tained letters of adtninistv.abion with a 
•copy of tho will annexe I by the order 
dated 2drd August 1921. Tho estate was 
witliout any encumbrances. No <l-3bts 
had to bo paid. There was no other 
legatee either to bo paid. Indool for 
•the aduiinistrator it was a simple alTair 
.and involved no onerous duties. 

It appears that tho members of the 
•samiti or society fourid that it would be 
!nore to the convenience of thomsolvos 
and to the benefit of tlio school they were 
running to hive the property betpae.xthel 
in the form of cash invested in (lovern- 
tnenb Promissory Notes. Tiio idea sug- 
Tgosted itself to tho;n tliat tliey sliould 
make an application to the learned Dis¬ 
trict Judge, who had granted tlie letters 
•of administration, for permission to sell 
tho property be.iueathod. Tho adminis¬ 
trator accordingly made such applica¬ 
tions from time to lime, and witli the 
permission of the District Judge tlum 
presiding over the Court sold moveable 
properties and then immovable i>roper- 
ties, the sale proceeds being invested in 
Government Proinissory Notes through 
Jthe Imperial Bank of India. 

d^ow come some important facts. On 


2'ird May 1929 Pandit Manni Dil made 
an application to the District Judge for 
permission to sell the entire immov¬ 
able property then remaining in his hands 
as thf 3 a Iniinistrator. His aiipl ic ilioii 
will bo found at p. 1 of tlie typed pa|)or 
book lieforo us. Ho said: 

‘-‘I'bo f'oii’ji'vl ('o'miiitU'i? «.>{ tlio .siiJ. 

.svmiti AlUbabxd nxsscl a losohitioii 

Xo. <> ill the ineotiiM imld on 2l-stAn'il 19iS 
aiU’ioi'i/'.iiif'tho so.H’oexi'\ of tho slid svaiili to , 
sock pociiitssioii of this C uirt lo soli Ihcrc- 
mxiniiig imniovihlc pi-opertv n-x ivor flotnils 

given in I’m en •loso 1 t.vo sl Ucincnls. 

and lo invest tlio silo [jpoi’ocls "f this 
along with the sani '»! U-. ilreyu 

<b-;^)osilo I iII t he Ti 11 101'i i] 1 J uiof Tn 1 1 i w iIli 
the'i’roisuror <'f Cli icif ihlc Mn lowiiii'Ut'. 


Tlien f.he appUc'inl prooeo.lel to stale 
the reasons for the silo. Urioily the 
reasons give:i were th iL it was very 
desiraiile to avoid reixiiring of liouses and 
to avoid litigation and th ib it wis neces¬ 
sary tint Ihero should be cish income 
availalile for the i}one(it of the institu¬ 
tion. When tiio applicition was put up 
before tho Isirnel District J'ilg'3 he 
ordered that a notice should bj [lublislied 
so that tho people who miglb bo int-erested 
should come before liim and prefer ob¬ 
ject ions if t liey ii id a ,ly. Dn 2 fr 1 Angnsi. 
1920 tlie lounied .Tnlg.) sf.utl in bis 

order tho lollowing; 

“Xo ol.V-i:,,ii hi- I.-J.- i • • ■ ^ -I t ' bi.' !«•;. 

Dosel silc of tlie Dv.--I'li'-- ill ■ •"-•n-. ln'- 

„otifi-ai-.n i.P.Iish.'l in ih- b, 1 ’. 'li.-Ll- of 
2-Hli -fmic lUi'-i .'III bo- l-oil-r lu’syoi' of 
l,t fitlv ini.)." 

Then the leuniol Judge direcled the 
Honorarv Hicretary to notify in th<3 
public press I he tact that tho properties 
were to bo sold and furthor directed liitn 
to call for olTers. Tlie oSTors, tho loirned 
Judge fui'blier diroclol, wore to bo sul.. 

mitted to him for uocossir / or.lcr.s. ! n 
pursuance of tills order cert-iiii offers 
were reaeivcl aivl uUimifolv f uo leirnod 
District Judg -5 decide 1 I'li'- the proiiort lO-s 
should Ijo sold through;-, c-ommi-vaner 
who wis to get a c .-rtain ji-nount ol 
re nuner.ition. The O ilci il itjcjiiei oi 
Allah il).id was choso-.i for liv> ).eri'i>se. 

and he liold some silos. Alni" ' ib ■ 

iinmovaiile properties wer3 

respect of the propertv of ) '’''y.', '.'J , 

tho loivne-1 -In igo was "7 ' ' 

accept t’lo higho-t oher. • ^ ^,'ivf'"iv-j 

tho sales of all oLli-n' pri.pn ^ 

the adminislr.itm- t-o 


procure furtlior o'Jm s lov 
AsaduUahpur. 


I 5 i 
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The learned Judge ^vho had made these 
orders left the place and was succeeded by 
another officer. Before the successor, seve¬ 
ral applications ^Yere made. ,Some ten¬ 
ants of the village Asadullabpur proposed 
that isolated plots of land described by 
them might be sold to them on some 
high price offered^by them, and Zulfi- 
qaiullah, the man who had mado the 
highest offer at tlie public auction for 
Asadullahpur, applied to have the sale 
confirmed in his favcur. Thereupon the 
learned District Judge, who had succee¬ 
ded the former Judge, passed an order on 
31st May 1930, and this order is the 
subject-matter of appeal in both tho 
api-oals. 

The order passed is a long one, but the 
upshot of the whole judgment is this, 
that it was wrong on the part of the 
society and its secretary, the adminis¬ 
trator, to try to sell the property with 
the sanction of the District Judge under 
the giiiso of a])plying S. 307, Succession 
Act of 1925. lie held that the District 
Judge liad no jurisdiction to pass orders 
for sale and that the responsibility of 
selling i-roperties must rest with tho 
samiti or its rr.einhers. He accordingly 
concluded his judgment by saying as 
follc^Ys: 

'• UiiS Ijein.c nature of the transfer, so far 
ar- 1 can f^cc, and the jurisdiction and want of 
juri.^-dii lion o! tlie Court in (he matter, I think 
thv' tie wisest thinK to do is to drop tho 
wlirdo inoccodiijji ainl to Icivelho applicant 
and lliC'SC V. lio )iavc imichased the property to 
selilo it lictwecn tliciiisolvcs as to how to pet 
ij'.u of the possible lionblo wliicii the applicant 
has laid in stoic f-.r them. ’ 

III tiffs Court it lias l.ooii argued that 
the le.ivned District Judge had the juris- 
dieffon to order the sale of the property, 
and tliat at any rule tlic sales which 
have been confirmed l>y the late District 
Judge 'Mr. Kisch should not liave been 
sot aside, as it were, by Mr. Rup Krishna 
Aglia who was responsible for the judg¬ 
ment ol dist May 1931*. 

\\’o have coiisidoreJ tho wliole matter 
and are of opinion that S. 3l)7, sub-S. 2, 
Ci. (iij has Ijeon misapplied to this case. 

Tiiat &ul)section roads as iollows: 

idmin I S’kU or jii t\ iic:, wilhont the 
previous pcriiiissioii I'f ihe C mrt by whicli the 
iciler.s ol !idmiIIisi rulit’ll were j. milled, iiiort- 
charge or ti uisfer I-'. •<iiy immovable 

|iri’ ; 11 fur the time Ijciug vt yi.> \ ju him luidor 
S. 211." 

Tiie oi<jcci of this rule i.s to enable tlie 
L'lstrict judge, as the Court of teslamen- 
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tary jurisdiction to see that the transfer' 
applied for is necessary in the interests^ 
of the administration of the estate. Iti 
this case, there was nothing to adminster 
and the property in the hands of the 
administrator should have been handei 
over to tho legatee and the administra¬ 
tion should have ended. This is the 
view which was taken in the case, In re- 
N'ltrsingh Chunder Bysack (l). We found 
ourselves in entire agreement with whab 
was said by Sale, J., in the case quoted. 
If the society believed, as they indeed do,r 
that it was in tho interests of the society[ 
and the school that the property shouldj; 
be converted into money and invested in; 
Government Promissory Notes, it was 
their duty to institute a suit under S. 92 
Civil P. C., or to take such other steps asl; 
they might be advised. But certainly! 
the method that was adopted namely anj 
application to the Judge in his testamen-j 
tary jurisdiction under S. 307, sul.^-S. 2,^ 
Cl. (ii). Succession Act of 1925, was am 
entirely wrong method. We must there-; 
fore hold that all that was done by th©’' 
learned District Judge was withouK 
jurisdiction. 

This being onr conclusion, wo must’ 
bold that the order appealed against was 
a right order to pass. Appeal No. 155 
sought the relief that tho sales which had 
been confirmed should nob he set aside,, 
because tho Judge in tho Court below 
had no jurisdiction to revise the orders 
of his predecessor. It is wrong to regard: 
Mr. Agha as sitting as a Court of appeal 
over Mr. Kisch. The Court is the same- 
whosoever may preside over it. Where 
a Judge for tho time being discovers that 
an order has been passed without juris-‘ 
diction either by himself or by his pre- 
dccessor-in-oilice, it is his duty to undo 
that order so far as it may lie in his 
power. Mr. Agha has done this, and no 
(|uestion of want of jurisdiction arises. 
Then tho second point was that S. 307 
of Act 39 of 192.5 gave suflicient jurisdic¬ 
tion and legality to the proceedings. 
Wo have held that it did not. The 
third ground of appeal was that tho- 
learned Judge was not justified in casting, 
certain asiior.sions on the members of the 
society and the whole proceedings on 
their part wore bona fide. Wo have no 
douht, at least we have got no materials 
before us to lead ns to douht. that th© 
proceeding-, on the part o f file secretary 

(L) a c.W.N. 0J5. 


Ikdbani (Mnkerji, J.) 



1931 


Jangi V. Mewa Lal 


Allahabad 215 


or tho society were anything but bona 
fide. It might have been well for the 
learned District Judgo to have refrained 
from making any stricturot?, having suili- 
cient materials before him. So far as wo 
can see, no cunning or anxiety to take 
undue advantage of any rule of law was 
involved in the proceedings. W'e dis¬ 
miss Appeal No. 155 of 1930 and in the 
circumstances direct that tlie parties 
shall pay their own costs. 

P.N./r.k. A]‘peal disviisseJ. 
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MUKElUl AND DENNET, JJ. 

Janrji —Defendant—Appellant. 

V. 

Mewa Lal and anothet —Plaintiffs— 
Respondents. 

Ijetters Patent Appeal No. ISl of 192S, 
Decided on 11th .\pril 1030, against 
judgment of Son, J., D/- 5th November 
1928. 

(«k) Landlord and Tenant^—Custom—Proof 
—Custom as to payment by tenant to land¬ 
lord certain dues — Dues must be calculated 
on (ixed basis. 

A custom to piy zamimlu* certain dues, in 
order to bo enforcei5>lc shouKi he a cu?toni it) 
pay an amount calculated on sonic fi>ccd 
it may vary in tlic case of di He rent tcuaiils; ail 
that is noce.'G.iry is it should ho c ^!<uilaled on 
Bomo fixed lusis, • Cr C 1] 

(b) Landlord and Tenant — Custom * Al* 
customary payment of dues by tenant 
origin in voluntary subscription - Cessation 
of voluntary nalurc must be proved — 
Custom. 

Where the origin of :i r* om:!ry jnymcnl to 
ziminclir is voluntary siihs-riplif>u, il ne^*c<- 
sarv boiore such [Kiyincnt can ho enforced 
prove that at some period of time tho piyment 
ceased to ho voluntary and tho ziinindar be-Mii 
to enforce tho subscription. [1^ 210 U 1] 

^ahur Ahmad, S. Z. -1. iV«(yni and 
M. A. Aziz —{or Appellant. 

B. K. O'Conor, Ram Navia Vramd and 
Kanhaiya Lal —for Respondents. 

Judgment. —These are five Letters 
Patent appeals by various Mahomedan 
.Tulahas, defendants, residing in tho vil¬ 
lage of Sheopur alias Saidraja in tlio 
district of Benares against tho judgment 
of a learned single Judge of this Court in 
favour of the claim of tlie plaintiff /amin- 
dars of that village to enforce against 
tho defendants certain payments alleged 
to be customary. Tlie plaint sets forth 
that from of old it has been a custom in 
the said village that zaminclari dues at 
Marwana, Holi, Disehra, etc. have all 
along been paid by tho inhabitants of 
particular castes on wliom tho dues were 


imposed according to their means; and 
that for example the defendant Jangi is 
liable to pay to tho zainindars Ro. 1 at 
Holi and one fourth of a seer of supari 
nuts of tho value of four annas at Dasohra 
and other dues on marriages. The suit 
was brought to enforce the dues at Holi 
and Dasehra.* Tho written statement 
pleaded tliat there was no such custom 
in the village in ciucstion and that the 
claim of tho plaintiffs was not a legal 
claim which the plaintiffs could enforce. 
Both parties gave evidence, and tho de¬ 
fendants alleged that they had not made 
any payment to the zaniinclars, and they 
stated that in tho time of tlicir fore¬ 
fathers they were cxcuscil from mo,king 
subscriptions. Tho plaintiffs on the otiier 
hand, brought a considerable amount of 
oral evidence to tlie effect that tlie plain¬ 
tiff did receive payments from both 
Hindus and Mahoinedans at the time of 
Holi and Dasehra. The Court of first 
instance found that the custom was 
proved, although it came to a finding to 

the following effect; 

•‘U ituiy )-e a fact that in its inception the. 
Tr->li cc ='3 woiiitl have coinmeni''''! in tlio shape 
of snhs'-riplioii, hnt iiu-v it is riiciic Ui.lo a 
cn.=>loin." 

The lower up) ella'ie Court foun-l; 

"1 v.ith il'.e c'oiK']n-i"M of ilichuvct’ 

ill »i 111 '' III ij'iu it''1 ill ni'limry 


sM'i’-'i rii'i i -n 

and tliJit Court went, on to si Ue tli it 


\\ 


i.n I'l I ti i::i I'jic Ir til 11 tin; H' 1 


ai'Uii r.‘ I”. oi;>; 


/.! i-i ii.ii .1 r. 


lie 


[cn 


ii;. oil 


line IS an 
thi; V. him the 


... Jl,.^ ImiimU a'lmils that ! 'I'-CS 

no' i.nou how mnch o n h Na<Maf -'itaili 

with locaifl to the Ihisthru tho ainonnl of 
sipiari ilomaiificil varies fvoni half ti pao to two 
p.ios.” 

It then went on to stale that a custom 

must be certain and definite as laid down 

in Lachhvian Itai v. Akhar Khaa (!) and 

that tho evidence in tho irosont case 

failed to satisfy that critorion. and Ihere- 

foro the suit of the jdaintill-> failed. In 

second appeal the learned single Judgo oi 

this Court has reversed the finding ol the 

District Judge on the ground that hi.s 

findin.g was one which it was r.oi oi cn lo 

him to make, hecause ho mvieuuev.- 

case for tho defence on tlic pi • ^ hn:'~. 

tliat tho District Judge hnl ''‘'‘'y''' -'. 

failed to aiipreciatc tlie iiu ' ^ 

the custom set up an 1 l r,.'. ' ' - 'y- '' 

I t hat I'j 

.L-vO--; iho 

ai-c i :ig I <> 


ned single Judge cc>n.';"'.'ii.' 

open to tho zamindu's t.> 
fi.nf.iint. of cu-vioniavy dn • 


(1) 


.] 1 All. 1)0. 
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the means of the tenants, and this would 
not mean that tho custom was uncertain. 

; We consider that this view' is not correct, 
;becau30 a custom, although it might 
vary in the case of different tenants, 
should be a custom to pay an amount 
Icalculated on some fixed basis, that is it 
iShould be a payment of so much in pro¬ 
portion to the produce of these w'eavors 
or on some otlier fixed basis. But there 
is nothing on the record which shows 
“that the ainouhts are fixed on any other 
basis except what the zamindars think 
they can extract from the inhabitants of 
the village. 

Purther, as it lias been found by tho 
dower appellate Court that the origin of 
ithese payments was voluntary subscrip¬ 
tion, it follows that it is necessary for 
the plaintiffs to prove that at some period 
of time tlie plaintiffs began to enforce 
this subscription and that it became no 
longer voluntary. There does not appear 
1o 1)3 any evidence of enforcement of 
these payments prior to the year 191b 
eight years before tlie jn'esenl suit. In 
the year the zamindars brought two suits 
for (he cnforcoinenb of tlieso payments 
and tho suits were not decided on tho 
issue whether there was a custom in exis- 
lonoc. Tho only oilier documentary evi¬ 
dence of an earlier date to which refer- 
once lias lieon made is the wajibularz of 
tho year IS 17 and the wajibularz of the 
year 1S8:{. There is a clause in each of 
those Nvajibularaiz to the effect that 
wliatovcr ciisloni or usages such as 
'lia liana. etc., lia\e been prevalent for a 
long t ime woulil conlinao. There is no 
rol'orcnce at all to pvymonlsat Iloli or 
paynunts at Dasoiirv. Accordingly it 
cannot bo saicl (hat those wajibulavaiz 
alford ovidenco of t lu* existonco of customs 
al!ogo»l in the plaint at the dales in quej- 
(ion. We consider iliit tho liriding of 
she lower apiielialn Court \va •; one which 
was jii'tilioil by tiie os idunc; on tlio 
record and accordingly we allow these 
live iioftors Patent appoils and di-^miss 
the sails ol t!;o pla.inlilY- willi costs in 
all Court". 

Arpt'-if a'l.uie L 
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SULAIMAN AND YoUNG, JJ. 

Suraj Prasad —Dafeniant —Appellant. 

V. 

Oudh Behari and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1483 of 1928, De¬ 
cided on 19th December 1930, from 
decision of Addl, Dist. Judge, Cawnpore, 
D/- 15th June 1928. 

(a) Pre-emption—Refusal of manager^ of 
joint Hindu family to buy property binds 
coparceners — Hindu Law—Joint family — 
Manager. 

The refusal of the karta of joint Hindu 
family to purebaso the property sought to ho 
prc-ciuptcd binds the coparceners as well and 
thev cannot tlieu claim right of pre-emption. 

[P 217 U 2] 

(b) Agra Pre emption Act (1322), S». 15 
and 21— Co-pre-emptor’s acquiescence in 
sale before pre-emption suit estops him but 
not other pre-emptor — Estoppel bars suit, 
but doss not extitiguish right of pre-emption 
—Evidence Act (1872). S. 115. 

The mere fact that a co-pre-omptor is found 
to have acquiesced in a sale before the p’-o-einp- 
tioa suit and is consequently estopped from pre¬ 
empting docs not disiualify the other pre- 
emntor "ho has not acquiesced in the same 
wav. Such an estoppel under S. 115. Evi¬ 
dence .\ct, inorcly opcr.vtes as a bvr to the suit 
.and does not uc;es-«-ivily extinguish the right. 
The ri'dit of pre-omptiou exists but the remedy 

is barre l: .1. I. H. lOio ML 722. llel. on. 

[P 217 0 2] 

(c) Agra Pre-emption Act (1922), Ss. 15 
and 21—‘’Persons having right to pre-empt 
—Significance explained. 

The expression ‘’Persons having a tight to 
pre-empt” applies to lint cUss of proprietors 
who are referred to in Ss. It and 12 as being 
entitled to exercise tho right of pre-emption 
and would not noccssicily include a person 
who coul 1 not enforce his right on account of 
tho principle of estoppel: . 1 . /• 102-3 ML 

11>,F>>1L [P21iC2J 

it. iV. fov Appellant. 

S. K. Dar and Krisitna Murari Lai 
lor Rospondonts. 

Suliiman, J.—This is a defendant- 
vendee’s appeal arising out of a suit for 
pro oaiption brought by throe plaintiffs, 
Oiidb Behari Lai, Tapeshri Prasad and 
Mahadeo Pr.tsad. The first two are own 
b'vothers and i)re5umably members of a 
joint Hindu family. According to the 
allegations in tiio plaint i>laintiff 3 is a 
cosliavor with a distinct and separate 
share ol his o\a n. The sale deed was 
oxecutu'd on lith March 19’25. The con¬ 
nected appeal arises out of a suit to 
pre-empt a transaction which according 
to the plaintilfs, was evidenced by a 
«leod of gilt of 19th December 1925 and 
a sxle-dool of 2lst Deco nber 192'), both 
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ot which were registered on the same 
day. The claim was resisted on tlio 
ground that the defendant had become 
a oosharer by virtue ot tins deed of gift 
and also on the ground that the plain¬ 
tiffs had refused to purchase tl\e pro¬ 
perty. The lower appellate Court has 
overruled both those objections and de¬ 
creed the claim. 

It has held that the two deeds of 
December 1925 were part and I'aroel of 
one transaction viz., of sale and that 
one single consideration was paid for 
both these transfers. . This in our oi»in- 
ion is a finding of fact which must he 

accepted in second api'oal. 

In order to prove tl^e refusal on lha 
part of the plaintilTs the defendants pro¬ 
duced oral evidenca. as also a 
(Ex. D) written by Oudh Behan Lai. 
plaintiff 1, lo tho vendee Suvaj Irasad. 

As to the oral evidence tho lower appel¬ 
late Court has found it unsatis.aclovy 
and has agreed \vith tho Court of firs 
instance that it should bo rajecteu. As 
to Ex. D it is of the opinion that it cIkI 
not amount to a final refusal to pui- 
• chase tho property on tho part of tlie 
plaintiff. This finding is challenged in 
appeal before us. 

The letter makes it quite clear bh.at 
l.roviously tho vendor had offerod to 
<ieU his share to the plaintiff. Oudh 
Bohari T^al at Ks. t per cent hut the 
plaintiff refused to take it and told 
him that ho would lake Die property 
•j( sold at the rate of Rs. -l-S-O l»or cent, 
lie further informed tho vendee that it 
was utterly useless to take the property 
at any rate higher than Ks. -l-H-O pet 
cent and that if the vendor sold the pro¬ 
perty at Rs. 4-8.0 per cent ho the plain¬ 
tiff himself would take it. A perusal 
of this letter makes it quite clevr that 
there has been a refusal on tho p-art ot 

Oudh Behari Lai to take tlio 
Iroiii tho ventlor at tho rate oi Ks. 
pov cent and furthor that he clearly 
intimated to the vendee that he w'ouul 
not take the property at any price 
higher than that calculated at tlie rate 
■of Rs. 4-8-0 per cent. 

In the present case tho income of tho 
liroperty transferred according to the 
-sole testimony ot tho vendor comes to 
Rs. 63-2-7- which works out at an 
annual rate of less than Rs. 4 which 
would make the price higher than what 
was .offered by the plaintiff. We are 


therefore clearly of opinion fcliat Oudli 
Bohari fill is estopped from pre-empting 
this sale. 

Plaintiff 2 is ‘a member of a joint 
ilindu family and is his younger hrothor. 
Presutnahly the elder hroMisr was tho 
karta of tho family and wo t'link that 
botli tliose plaintiffs are eiiiially bound 
by tlio refusal of the manager to take 
the property. 

The case of plaintiff 3 stands on a 
differeub footing as according to tho 
allegation in the plaint ho holds a sepa¬ 
rate and distinct share. The loarnod 

advocate for tho respondents has relied 

on the c\^o of Lai Behari V/sra v. 
Eticea irajjtim (U for the 

proposition that -^thc mere 'fact that a 
co-pre- 0 iiiptor is found to have ac¬ 
quiesced in a sale before the suit and is 
conscquentlv estopped from pre-emi>ting 
does not disqualify the other pre-o nptor 
who has not acquiesced in the same way. 
On behalf of tho appellant it 
that on tho principle embodied in S. I n 
A^raPre-Ciuplion .\ct. tho right to pra- 

empt was extinguishod by J'""! 

refusal and that accoidingly Oudh Behan 
Lai had no right of pro-empMon a the 
time when tho suit was iilol wivh tni 
result that under S. hi of the \el pluu- 

tiff 3 had also lost liU riglil. , 

ft is not nece-sivy for ns tj consider 
the effect of the sU'.utory provision o 
S Ldoftfio \clasiu Iho OMiuction of 
the right oi pro-empiion on laihiro to 
reply to 'a notice sorvol under S. U. 
But as to estopp-ol under S. llo. J-vi- 
donce Act. it seems to us Lli it sueii an 
estoppel merely opevaies as a har lu tho 
suit and does not necessarily cKtinguihi 
tho right. The right of prc-omption 
existed but the remedy was barred. In 
tlia case ejaoteJ ahovo tho Jioi^cn loov 
the view that tin expression ‘poisons 
having a right to lue c upt” applies to 
that class of proprietors who are rei- 
erre-ltoinS. Hand S. 12 of flic -del 
as being entitled to exercise i nc r g d 
of pre-emption and would not nece-smiy 
include a person who could not ‘ 
his right on account of tlm ]'iin...|' J 

no reason to .ate 

view narticnlarlv « thU- 

tordanco witli ^ , -pi,., 

force previous Hsin- 

rd --07-1.^-no;-- 

ill A. 1. U. l-'io -Ul- ' — 
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tiffs Oudh Behari Lal and Tapeshri 
Prasad stands dismissed with costs in 
all Courts in favour of the defendant. 
But the claim of the plaintiff Mahadeo 
Prasad for the entire property stands 
decreed with costs in all Courts. In 
eitlier event the costs will include fees 
on the higher scale. 

In case there is any doubt as to any 
portion of the amount already deposited 
having belonged to the two plaintiffs 
whoso suit stands dismissed we allow 
one month’s time from this date to 
Wahadeo l^rasad to make the deficiency 
good by the deposit of the additional 
amount necessary. 

B.V./r.k. Order accordingly. 
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Mcker-ti and Bennet, JJ. 

Bit ukita )i Sn ra n —.ludgment-debtor— 
Apl cllant. 

V. 

Piare Lal — Decroo-holder— Respon¬ 
dent. 

Execution First Appeal No. 117 of 
19‘30, Decided on 18th December 1930, 
from decision of Sub-Iudge, Moradabad, 
!)/■ 8lst I^ecembev 1929. 

(a) Civil P, C., S. 11 —Execution—Order 
regarding nature of property is res judi* 
cata between the parties. 

Oi'icr of the execution Court by which it 
held th \ t cof t i in |'roi)crty son"in. to i>o pold in 
exe<nui<*n of inortmfjc dcoico \v;xs ancestral 
Oi'Otalcs as ics j’ldio.it i hct\V;-on tlio parlies. 

[P -21!^ C 2 P 219 C 1] 

(b) Civil P. C., O. 47. R. l -Time for re¬ 
view can bo extended only on showing suffi¬ 
cient cause — Application for execution held 
couid not be treated as one for review. 

.tu .i|i;dii'it I'll [i>r rrvicw of \ id-'inoni nui^t 
hr nridi* ' () <| lys cd tlie picd tlie 

judviuciit, :ii: 1 it i'-tiMlv \vh»;n S'llii''ieiit rxns.* 
is sliowu th.it llic time t.'.ui he exlcMidel iiii.ler 
S. 5, Lilli. .Vet. 

A ilcrrce-IioMoi' anidiel for o\C--iition on •27;h 
.\iigiist 1.'.it'and did not ask l!u; LO'irl tlmtit 
should revi'-'M- its I'tevimi'x order. iVxtod lUh 
Austust 192.'', ret; I rxl inK the cliaiaclor of tlio 
pioijcriy soujdit t»> i*e «old in exoeution. lie 
however appemicl tu t!io :i['[)li.'!li<-ii certain 
collies of s X le-d-'-.'willi i lie id'i (d sh owin'* 
that tlic jno'ier'y hoi hven acqnircl iy tiic 
iiudjitneuf-dehtor v.iihin roi-ent yexrs and it 
could not lie aiicesti.)! piM.icrty. 

Jlc-l'l: th.it as tliore w.ii; mx a t'plii at ion for 
rcvir.v of jxidgineiit :-d"ie the Court i.elow, 
inu'di lcsi4 was there anv sl itcincut of circixni- 
staiP 'S under wliieh tl;.- aiiidit-alion (it lyview 
coul l n-.f i I’ made bex-'iid the 90 dixs altuv.od 
1,\- 1 iw. ti.o ainilicatioa f-v execution ''oiild not 
be In-.ce.I an a ii.ilica'i. m for review and that 
the i.tcvio... eraet n.ust ^ ^ 


S. N. Seth —for Appellant. 

Panna Lal and Sliabd Saran —for Res¬ 
pondent. 

Judgment. — The question under 
appeal is a very short one and it is whe*- 
ther the order of the execution .Courb», 
by which it was held that the property 
sought to be sold was ancestral, operates 
as res judicata between the parties or 
not. 

It appears that in execution of a mort¬ 
gage decree the respondent applied for 
sale of the property mortgaged. The 
first question that had to be determined 
by the oxecating Court was the nature 
of the property sought to be sold, under 
R. 107, O. 21. Civil P. C. The Court 
had to fix a date for the trial of the ques¬ 
tion, namely wl)ether the property was 
ancestral or non-ancestral and to decide 
tho question on that date. To aid itself 
in deciding the question it was open to 
the Court to call for a report from the 
Collector. It appears tb.at a report was 
sent for from the Collector and he re¬ 
ported that the property was ancestral.|- 
In the absence of any evidence to the|' 
contrary, the executing Court declared;- 
on nth August 1923 that the property;: 
was ancestral and it directed that 
decree bo sent to the Collector for execu- ' 
tion. The execution before the Collector 
did continue up to 23rd August 1929, i.e., 
for more than one yexar. On the last- 
mentioned dato, tho decroo-liolder made 
an application to tho Collector asking 
him to strike off his execution applica¬ 
tion and intimated to him that he would 
get the property sold as non-ancestral. 
Then tlie decree-holder made the present? 
application out of wliich the appeal has, 
arisen. On 28th .August 1929 he roadel 
the second api'lic.ition for execution and 
did not ask the Court that it should ro-j 
view its jnevious order dated 11th; 
.August 192~. lie however appended, 
to the ajiplicirtion certain copies of sale- 
deeds with the idea of showing that thej 
proj'crty had boon acquired within re-i 
cent years by tlio iudgniont-debtor and!’ 
it could not 1-0 ancestr.il property. The 
jiulgmont debtor objected to the execu-- 
tion saying among other matters that| 
the order of 11th August 1928 operated! 
as res judicata between tlie parties. 

Tlio le.irned Subordinate Judge in his 
order dated 21st Decotnber 1929 appears 
to have expressed the idea that llie ques¬ 
tion as to the naturo of tho property 
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couW not be res juiBcata between the 
parties. lie thought that because the 
revenue Court raaclea contrary report on 
the second application, he was entitled 
to set bis previous judgment at naught. 
We are of opinion that the previous 
ljudgment should stand and must stand 
till it is set aside on appeal on review of 
judgment. 

It was urged before us by the learned 
counsel for the respondent that virtually 
his second application was for a review 
of judgni-nt of the order dated 11th 
August 192S. We are however unable to 
take that view. An application for re¬ 
view of judgment must he made v/ithin 90 
days of the passing of the judgment and 
,it is only when sullicient cause is shown 
Ithat the time can be extended under 
S. 5. Lim. Act. As already mentioned. 
|thoro was no application for a review of 
judgment before the Court below, niuch 
less was there any statomept of circum¬ 
stances under whicli the ai>pl!calion for 
review (if there was one) could not bo 
made beyond llio 90 days allowed by 
law. 

Wo allow tho appeal, sot a'>Klo the 
order ai'pealed ai^uinst and direct tlic 
Court below to treat tlio properly 
ordered to bo sold as ancestral audio 
have the decree duly executed l.y tlm 
Collectcv. The appellant will have Ins 
costs in this Court and in tim Court 

below from the respondent. 

k.n./r.k. ciKi iic'J. 
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Mukerji and Bennet, JJ. 

Joti Decree-holder — Apph- 

oant» 

V. 

Bartt Judgment-debtor —Op¬ 

posite Party. 

Execution First Appeal No. 2SGof 19*.d, 
Decided on I7th December 1930, from 
decision of Second Sub-Judge, Saharan- 
pur, D/. 16th March 1929. 

(a) Civil P. C.. O. 21, R. 2-No lirtutalion 
is fixed for decree-holder lo certify pay* 
ments. 

There is no period of liinit-xtioii fixed for 
decree-holder to certify p.»\menls to him. 
When a decree-holder has made certification he 
is entitled to prove the payments even if the 
payments were made more than 90 days prior to 
the certification. The certification therefore lets 
in evidence in proof of the pavment ; .1. I. U. 

1^28 All. (j 20, Foil. ' [P 221 Cl] 


(b) Pracltce—Appeal—Conclusion based on' 
nobody’s pleading cannot be accepted in 
second appeal—Civil P. C., S. 100. 

A coucUision of the lower appellate Court 
which is based on nobody's pleading and on 
nobody's responsibilitv for any such plcadiiif' 
cannot be accepted in second anpotl. [P 220 C 2] 

S. K. Dnr, Fanna La^- and K. C. 
Bluiiin. —for Appellant. 

P. L. Bancrji and 27. P. Sen for Op¬ 
posite Party. 

Mukerji, J. — This is an execution 
first appeal and arises under the follow¬ 
ing circumstances; 

One Chidda Singh, father of respon¬ 
dent 1 Baru Singh, mortgaged his pro¬ 
perty to the decree-holder appellant, Joti 
Prasad, on Sth July 1910. Six years 
later, on 3ist March 1917. a second mort- 
gago was made in respect of a ] ovtion 
of the property n crtgaged in 1910, in 
favour of the respondents Jagannath and 
Shamhhu Nath. Janeshar Das, anotlier 
respondent to this appeal, purchased 
most of the properly mortgaged, on 28th 
l\Iarch 1919 for a sum of Ps. 10,000. 
Baru Singh, who had since succeeded Ins 
lather to the property, had to pay olf 
certain debts including a promissory 
node executed I’V liimself in fa\oni of 


tlm (onsidcral ion u-oney in i lu 
of Janeshar Da- lor payu-nl 
crod'lcr-^ including Ji-li I’rasatl 
Jaganiiath.and Siuunl-hunath. A 
pa'anents were made toJoli I’rasad, ho 
i roni'lit a suit on loi^t of liio mortgage 
of I'.ilO arid ohtained a linal decree on 
22nd Docomher 1923. lie pul the decroo 
into execution and his ajiplicalion was 
dismi-sed on Hlh May 1921. The second 
application, namely the present one out 

of which tho appeal lias arisen, was 

^ ^ ^ 


' hj 

mils 

\o 

his 

arl 

ami 


no 


made on 20tii July 192.^, move than 
three years after tho dismissal of his 
first application. He was motwilli tho 
plea that the ajiplication was tune 
barred, and wo have to see whether this 
plea is correct. 

Before we can arrive at tho correct 
conclusion, certain additional fads have 

to ho considered. . 

Baru Singh brought a suit arrjn (• 

Janeshar Das. the purcha^ier ol ' 

gaged property in 192:!, l.om;^i» 

176 of that year for recovery 
sideraticn money of Ihn -a!c i.ec ar . 
intero-t and pms.Mv dama'.y ^; 
tained a decree for a lugo 
exceeding Ks. 17,0-tU on 11 ui Idiuiiy 
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1924. It was declared that the amount 
decreed was to be a charge on the pro¬ 
perty sold. In the month of May 1924 
Baru Singh certified payment of a sum 
■of Rs. 7,000 odd towards his decree 
bv Janeshar Das, and he also relin- 
riuished his rights as exproprietary 
tenant in tlie sir and khudliasht lands in 
favour of Janeshar Das. On 23rd April 
1927 Baru Singh obtained ‘a final decree 
for sale against Janeshar Das, Janeshar 
Das in satisfaction of the decree obtained 
by Baru Singh against himself resold 
the property to Baru Singh on 11th 
Febuary 1923. 

In support of his jilea that tho decree 
is within time, Joti Prasad relies on 
certain payments alleged to have been 
made to him from time to time by 
Janeshar Das and also on certain ac¬ 
knowledgments said to have been ad¬ 
dressed to liim by Janeshar Das and Baru 
Singh. Tlie learned Judge found that 
as a rnattor of fact payments were 
received bv Joti Prasad from time to 
time and his allegation of having received 
in all tlie sum of Rs. 1.33d odd was 
correct. Ho found that the acknowledg- 
ments written by Janeshar Das wore 
fabrications and were inade and written 
after Janeshar Das liad transferre'l the 
property to Baru Singti. rogaivls the 
acknowledgment said to have been 
written by Baru Singh the learned Judge 
held il'.at its writing by Baru ‘Singh had 
not been established. The learned Judge 
founil that tlie payments which Joti 
I'ra^ad received did not save limitation. 

The loaincd .ludge in the Court below 
canio lo the conclusion that Janoshar 
Das w:is not a real pttrehasor of the 
jiropevly of iWrn Singh under the sale 
deed of 2''tli March 19li), and that the 
real jnirclr.isur w.is .loti I'rasad himself. 
For this conclusion the learned Jmlgo 
relied on a statement once made b>- Joti 
Prasad himsell in tlie course of a de¬ 
position given on a diiVerent occasion 
uTul nndor certain oi her circumstances. 
This deposition was given on lS}h 
November 1925. 

It is important to note that nol'ouy 
has taken the responsildlity of making 
the allegation that .fanoshar D.is was 
not I lie true purchaser of the property 
of !’>arn Singh under the deed of 1919. 
In ibis jiarPcular case it is a very 
serious j'osition to take up to plead 
whether a particular person w.is cr was 


not the true owner of the property 
mortgaged. Baru Singh did nob take 
up that responsibility by saying in his 
petition of objection that Janeshar 
Das was not the true owner of the 
property but Joti Prasad was. If Ja¬ 
neshar Das was not the true owner of 
the property, Baru Singh himself would 
nob get any title from the sale deed 
executed in his favour by Janeshar Das 
on 11th February 1928. Baru Singh 
was likely to be the best person to know 
who was the real purchaser of the pro- 
lierfcy under the deel of 1919. As neither! 
the decree-holder nor Baru Singh nor 
even Janeshar Das took up the position 
that the sale deed of 1919 was .farzi, 
and was in reality in favour of Joti Pra* 
sad we think it was nob within the pro¬ 
vince of the learned Judge to come to the 
conclusion that Janeshar Das was a 
fictitious purchaser, the real purchaser 
being Joti Prasad. We have already 
pointed out tbiab this position could nob 
be very well taken up by Baru Singh 
himself. In the circumstances, we have 
lo brush aside the learned Judge’s con¬ 
clusion as being based on nobody’s 
pleading and on nobody’s responsibility 
for any such pleading. 

We need not consider whether the 
written acknowledgments by Janeshar 
Das dated respectively 6bh May 1924, 
27th July 1925 and 12th August 1926 
were real or collusive documents having 
been brought about after the sale by 
Janeshar Das to Baru Singh. The learned 
Judge has accepted as a fact that certain 
payments wore received by Joti Prasad. 
Idut the learned Judge says that these 
payments wore received by Joti Prasad 
because lie employed his own men to 
collect the rent'of the mortgaged pro¬ 
perty sold ostensibly in favour of Jano¬ 
shar Das for his own benefit. We have 
shown that this position cannot be 
taken up and has not been taken up by 
anybody being parly to the present 
litigation. We must treat Janeshar Das 
for the purpose of the present litigation 
as the true owner. If Janeshar Das is 
not the true owner, ivu Singh has no 
title and ho must go out of the case and 
will not bo allowed to object to the sale 
of the property at the instance of Joti 
Prasad. If Janeshar D-vs was the true 
owner, then if he allowed Joti Prasad to 
collect the rents and profits of the mort¬ 
gaged property the amounts recovered 
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from timo to time must be taken as hav¬ 
ing boon in the shape of payments made 
by Janeshar Das to Joti Prasad towards 
the deovetal debt. 

In this view the payments wliich were 
properly certihod on 20t.h March 102S 
would save limitation. In the Pull Dench 
case of Joti Prasad v. Sri Cliaud (l). 
it was held that there is no period of 
limitation fixe! for a decree-holder to 
certify payments to him. M’hen a decroe- 
(holder has made certibcation ho en- 
Ititled to prove the payments even if the 
Ipayments were made more than 00 days 
iprior to the certification. The cortilica- 
•tion therefore lets in ovidonco in ju’oof 
of the payment. 

The decree-holder has produced his 
account-book and he h.\s examined his 
karinda to prove the payments. Mo 
have already stated tliat, colled ions even 
if made on behalf of Joti Prasad must lie 
treated as payments made on bohalt' of 
Janeshar Das and by and witli his con¬ 
sent. Those paymonls which extend 
over the years 1925 to 1028 save limita¬ 
tion. The finding of the learimd .Tndgo 
in the Court below was materially 
coloured by his opinion that Janesliar 
Das was a henauiidar for the decreo-liol- 
der. When that view is negatived on 
the ground that nobody takes upon him¬ 
self the rosponsil)iUty for that payment 
we must, take ilie d( 3 cr 6 e-lioldor’s word 
as correct, namely the payments were 
actually made by .Tanoshar Das and to- 
wards interest as certiiied by the decree- 
holder on 20th March 1028. ^lost of 
those payments namely the payments 
other than the payments of 5th January 
1928 and 20th February 1928 were made 
before the passing of Act 1 of 1927. 

In the result we allow the appeal 
against J5aru Singh alone and dismiss it 
as against the other respondents who 
were made parties after the expiry of 
the limitation of the appeal. Further 
as regards the respondents other than 
Baru Singh the payments do not extend 
the period of limitation. Janeshar Das 
who actually made the payments has 
now no' interest loft in the pro¬ 
perty. 

Wo set aside the order of the Court 
below and send back the execution ap¬ 
plication to it and direct that it be pro- 
ceedo cl with against Baru Singh in ac- 

D'» ^I.-R. 192S All. 6i9=112 1. C. 73=51 
All. 237 (P.B.). 


oordaneo with law. Tho apjiollant will 
roooivo his costs from Baru Singli in tliis 
Court and in tho Court below. Tho ap¬ 
pellant will pay the costs of tho res- 
])ondonfs Jagannalh, Shanihhu Nath ami 
Janeshar Das. 

K.N./h.K. Order a^'rordiur/h/. 
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5Inci'.u.u ANP Bi'.NNin’. JJ. 

Gohdr lliiin /b;.-? —Dol'ondant — .\i'pli- 
cant. 

V. 

.V/. J.ii ;>,•{-/ -- I’laintiri' — Opposite 
Tarty. 

Civil Ib'vn. Xo. lb! of 1920, Devidetl 
on 2Sth Xovemln'r 102:0, horn order ol 
Disfc. Jmlge. Aligarh. 2()th I'obniary 

Civil P. C. (19081. O. II. R. 18 (2) Docu- 

menl not mentioned in pleadings or affidavit 
— Affidavit has to be filed to satisfy Judge 
of its relevancy —But if Court is satisfied as 
to relevoncy, affidavit is not necessary — 
Want of affidavit cannot invalidate order 
requiring defendant to produce document 
and non-compUancc with it justifies order 
requiring v/riiten statements to be slrucU 
off. 

I'n.l.'i- O. 11. 1?-. l-il.'iii .'i-diT in<; ('■•!!■ "t 
o.ui lie 111 iil<j not oiiP.' in of dc oi n'-ni 

niciUiouL-il in Ihc i-l linl .uni u i iti.ni 
;in'l the .iHi'l >vil, of <li-■--■vori I 'll r.'-- 

peel "f Ollier Oo. 'inu'iil?. Idie dil'fnroin e i'.'!- 
ween t.lir two .• i? Ili il in th.'i'i-.' I'f .i 

.locnniont not ni--iiMon.’ii in the j'ltini. or 
w rilten st it..-in..’nl nr llio ;• tsd ivi(, :ui ifiiliv'it 
h IS to he i'llt’d ih'.' :(]'.i''I I;ii l!ii‘ 

•finP-e th.A t!ie m.-oi. is rolr!\int 1 ;) tin' 

(■•asc. 1 '1 ;hcr;s<’.j{ i men t jutni Lioned in 

tin? |)1ii:.l. or wriltmi sl iieincnt, or aitidivil 
of dis«'OVcr\, the relev ini v is n'liniltcd, while 
in the other c iso, the rclev uiey Ins to lip 
provo l. Put where (he .Tirlgr! i.s svtislic.'l a.s lo 
tho veleviiiey of the 'l.semnciit, it i.s not nci-es- 
Sirv til,it there sbonl'l i)j an aiVnl ivit. At my 
rate, the w.int of atiidavit l.• lunol invilid ile the 
order under O. 11. H. 18 ('Jj, rcfiiiiriu^,' llie 
defondmt to prodiico a docuneiit nijil if tho 
defendant does not coniiily with the or.h r, (hn 
Court is justified i-i ordering' tint liis .\rittO)i 
statement be struck oft : 112 /. C. and A. 

I. R. 1022 All. -id.j, Dis!. [0 222 C 2] 

U. S. Idijpai and S. B. L. Clnur — for 
Applicant. 

Paniin Lai —for Opposite Parly. 

MAikerji, J. —This i-. a iio(ifi"ir in 
revision by Gobardhan Das wlios.; de¬ 
fence was struck oil' anl nn ox i arte 
decree against whom was jiasscd by (he 

learned Munsif of ITathra-^. 

\ lu-eliminarv point is taken that no 
revision lies, it appears that a(lortlu) 
learned Munsif In'l passed an ex parte 
decree against the defendant, the defon- 
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dant took the matter in appeal to the 
learned District Judge. The learned 
District Judge considered the merits of 
the case and was of opinion that the 
order complained of had been properly 
passed. The Judge accordingly dismissed 
the appeal. 

The proper remedy of the applicant 
was to file a second appeal. ^Yhen this 
was pointed out. the learned counsel for 
the appellant asked permission to amend 
the heading of his petition so that it 
might he treated as a second appeal from 
a decree and he offered to pay the court- 
fees. In order to find out whether we 
should allow all this to he done, wo 
looked into the merits of the case and 
having discovered that there were no 
merits, we refuse to allow the amend¬ 
ment to be made. 

As we have heard counsel on the 
merits, we may just state briefly what 
are the points involvod. 

It appears tliab the plaintiff who is a 
female of the defendant's family brought 
a suit for recovery of the arrears of 
maintenance against the defendant. Her 
case was tliat she was getting regularly 
11s. 30 per mensem as her allowance. 
The defendant denied that she ever got 
such a largo sum and one of the ques¬ 
tions to lio decided was wlicther slio was 
entitled to the allowance she claimed. 
On 12th Rei'.temhcr 1928, tiio plaintiff 
nialo an application to the Court stating 
that the defendant's account l ooks would 
show the amount of allowance tliat had 
been regularly I' lid lo lior and she prayed 
that the dofonrlant might ho ordorod to 
produce his account 1 ooks for tho inspsc- 
tion of the iilaintilV. The loarnel Munsif 
diroclcd the coun-ol fortlio defendant 
to produce the hoc>ks on iTth Soptcinhcr 
192“^. The c-rdev was not complied with. 
Thovenpon, a second afiplication was 
nolle to the Court on 27th Octoher 192'^. 
fn this application tiie idaintilY com¬ 
plained that in spite of t!ic Court's order, 
tho defen hint failed to proluce tlio hooks 
lor her inspection and she asked that 
the dofendaut.'s written statement might 
he struck off as ho was iti contempt. 
Upon this, tho learned Munsif passed tho 
following order: 

“ Th.' do pvodu.-p lu=; account »)Ooks 

for i.wocction today. Otlicr.vise his defence 
.Kirill I'C sfiuck o!T." 

On the same day, the defendant mad) 
rn application saying tliat ho had no 


objection whatsoever to produce the 
account books but he asked for four 
days’ time on the plea that the books 
were in the custody of one Damodar Das 
and he had left the place for Kosi. The 
learned Munsif dismissed this applica¬ 
tion on 30th October 1928. Thereupon, 
6n that date, namely 30th October 1928, 
the defendant produced the account books 
and asked that tho order of the Munsif 
might be reviewed. The Munsif wrote a 
long order and showed how he disbelieved 
the defendant’s story and he said that 
he was nob prepared to review his order. 
In the result, as we have said, the 
v.'rilten statement of the defendant was 
struck off and an ex-parte decree was 
made against him. 

It was contended before us that the 
order of the learned Munsif was wrong 
in law. We are not satisfied that such 
is the case. The two cases that were 
produced boforo us as authority for the 
applicant's coniention. namely Kripd 
Ham V. Jnwahir Lai (l) and Lj/allpur 
Sugar Mills Co. v. Ham Chandra Gur 
Sa'liai Cotton Mills Co., (2) deal with an 
order of production of document and do 
not deal witlx an order of inspection. 
Sub-R. 2, R. 18, O. 11. Civil P. 0.. 
suggests that an orlar of inspection 
could he made not only in respect of 
documents mentioned in the plaint and 
written statement and the affidavit of 
discovery but also in respect of other 
documents. The difference between the 
two cases is that in the case of a docu¬ 
ment not mentioned in the plaint or 
written statement or the affidavit, an 
alhdavit has to ho filed by tho applicant 
to satisfy the Judge that the documoot 
is relevant to tlie case. In the case of 
a document incntionol in tho plaint or 
written statement or alVulavit of dis-, 
covers', tho relevancy is admitted: svhiloj 
in tlie other case, tiio relevancy has to^ 
bo proved. But where the Judge isj 
satisfied as hero as to t’ne relevancy of^ 
the document, it is not nocc-isary that 
there slionld he an affidavit. At any 
rate, tho want of an affidavit cannot 
invalid ite the order passed by tho 
Munsif under R. IS, O. 11. Civil P. C** 
and non-compliance with the order’ en¬ 
tailed the penalty of the written state¬ 
ment being struck off. We are th ereforo 

11-2 1. C. ‘2S5. 

(2j A. I. R. 1022 A11.2’5=G7 I. C. 75=44 All. 

■I 'i'.. 
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satisfied that thero was nothing wrong 
either technically, or on tho merits 
against tho order of tho Munsif. On 
the other hand, wo find that tho order 
was evidently justifiod in the circum¬ 
stances of the case. The dofondants had 
long time within which to produce the 
account books and if any further delay 
was allowed it was foarod that tho books 
would bo tamporcd with. Tho Munsif 
•distinctly said so in his order of 30th 
Octobor 1928. In tho result, wo dismiss 
the application with costs. 

I’.N./R.K. liL'i'ision (lis7yiissed. 
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l^IUKKR.TC .VKD BFNNF-T. J.T. 
j}'[ohaii Lal and anothet —Defendants— 
Appellants. 

V. 

Lam Charan and anothc} —Piain- 
tilTs—Respondents. 

First Appeal No. 261 of 1927, Decided 
on 8th December 1930, from decision of 
Sub-Judge, Banda, D/- 31st "March 1927. 

Mortgage—Redemption—Mortgagor can 
redeem mortgaged property before a decree 
for foreclosure against him is made absolule 
—Transfer of Properly Act, S. 60. 

.•V inortg'igov can redeem the luorcgage-l pro¬ 
perty before a decree for {orcelosure pa'^sid 
against him is made absolute, tho right of 
redemption not being lost, till then: 7 I. C. ''>0, 
Foil.-, 19 All. ISO, not Foil. [P l C 

P. Tj. Danerji and S. D. Sinha — for 
Appellants. 

K. N. 7\aljic, S. S. Slinsiri and -Y. /'. 
Shidh —for Respondents. 

Bennet, J. —This is an appeal l)y 
defendants Mohan Lal and Mt. I’arbat i 
against a decree for redemption passed 
by the learned Subordinate Judge of 
Randa in a suit brought by Bam Charan 
major and Ram Dhani minor, plaintiffs- 
respondents. Various grounds of appeal 
have been taken both of law and fact. 
The mortgage in question was dated 7th 
September 1870 and was executed by 
one Khubchand in favour of Madho 
Prasad for Rs. 2,200. Tho first point 
which has been argued is tliafc there was 
also a mortgage by conditional sale of 
25th February 1875 for Rs. 215 of the 
property in suit to tho defendants, and 
that there was a suit for foreclosure 
on the basis of this mortgage deed of 
25th February 1875 which was decreed 
on 11th April 1888, and therefore defen¬ 
dants pleaded that no further suit could 
be brought for redemption by persons 


claiming as heirs of Khubchand. Now 
it is clear from wliat evidence has been 
produced by the defendants that there 
was only a preliminary decree for fore¬ 
closure passed under S. 86, T. V. -Act, 
and that thero was not a final decree 
for foreclosure passed under S. 87, T. P. 
Act. It was argued by the learned 
counsel for tho ajjpellants lliat tho pre¬ 
liminary decree under 8. 76 operated to 
extinguish the right to redeem possessed 
by tho mortgagor and his lioirs. For 
that proposition reference was made to 
Lain Lal v. Tulsi Kuar (l), in wliicli it 
was held that no extension of 1 lie time 
limited by the decree for tho I'ayment 
of tho decretal amount can ) o made 
except for good cause shown, whether 
tho order under 8 87, in a suit lor fore¬ 
closure, has been applied for or not. That 
ruling of tho year 1896 was referred to 
in a subsequent ruling of this Court re¬ 
ported in Parilaa Sinijli v. Dirr.rha- .Snirjh 
(2) in tlio year 1910 and the eirliorrul- 
ing was not followe.l. In tlie ruling ofj 
Partlao Siiii/Ji v. D'larha Smiili (2) it is, 
laid down that a mortgagor can redeem, 
tho mortgaged proi*ert y before a decreC| 
for foreclosure I'as-^od again-st liim isj 
made absolute, the right of roib'niiJl ionj 
not being lost till then. A\ e cjn.sider 
that we should follow this lalijr ruling, 
and accordingly we hedd tli it tlie riglit 
to redeem was not lost lo l!ie heirs ofj 
jxhubchand. Ilio inort'jaeor, on accoiintj 
of the preliminary decree which was 
passe 1 for fiu-eclosuro in the year 1888, 

Tho next i>oint which was urged before 
us svas that one Abdul Karim was an 
auction-purchaser of the proi'crty in tho 
year 1879 in execution of a decree at 
an auction sale. The only basis for 
this assertion is tlie entry of tlio name 
of Abdul Karim as one of the defendants 
in tho suit of 1888. No other evidenco 
has been produced by tlie appellanls to 
establish their contention on this point. 
-Accordingly we hold that they have 
failed to show tliat Abdul Karim was a 
purchaser of this property at an and am 
sale. The next point on whicli argutjionfc 
was made was an ejectment suit l)rotighb 
liy tlie widow of Khut-chafid to eject 
tlie appellants in the year J9hi, In 
this suit it is prov-.rl that the appellants 
did claim to be in i osse^-^ion as owners 
and not as mortgagees. Bu* tlio rovenne 

~(i) [18tJ7] 19 .\n. ].S0--{i'^''71 -F Vv'. X. 11. 

(2) [1910] 7 I. C. .50. 
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Court held thB,fc llie appellants were 
mortgagees and could only be ejected on 
payment. This judgment is not in 
favour of the contention of the appel* 
lants that they had obtained adverse 
possession as proprietors. 

The next ground on which argument 
was made was that the plaintiffs had 
failed to prove that they were the heirs 
of Khubcliand, the original mortgagor. 
The I'odigree given by Ih.e plaintill’s is 
tet forth in the plaint, and is as follows: 

All Iiliihton 

I 


'riiakurdin 

I 

Kata re 


Tihagwan 

I 

ilardas 

I 

I ' I . 1 Khuba 

A’odbia Ram f>al Bharosa =Mt. Siboclra 

I I 

Ram r)hani Ram Charan 

Plff. riff. 

To ])rovo tins pedigree the plaintiff’s 
have produced four witnesses; Sheo 
Balak, Mt. Pearia, Patn Dayal and Sheo 
Dayal Singli. Tlieso persons recite the 
pedigiee and claim that they leirnt it 
from their relatives in the case of Sheo 
Balak and Mt. Pearia, who are members 
of this family, and in the case of Ram 
Dayal the claini is that he learnt it as a 
prie.-t ol the family, and in the case of 
Sheo Dayal he is a resident of the 
village. It is a fact that Ram Dyal and 
Sheo Dayal have been persons against 
whom law proceedings were taken at 
Ihi) instance of the father-in-law of tlie 
dofendxi.ts. On the other side the 
dofondanls produced a witness, Sunnar 
[jil. who claiMiod to 1»6 a momber of tlio 
family and who gave evidence against 
the ’plaintiff-!. But this witness luado an 
admission in IfflT, which lias been 
))roved, and the admission is to tlio 
off'uct that .Vjudliia, the father of liie 
plaintiff' Ram Dlian. performed the 
funeral ceremony of Mt. Saliodra, widow 
of Kluibchand. This therefore is an 
admission that tlio jdaintiff's are niem- 
hers of the family of the late Khub- 
cliand. Wo consider that the linding of the 
learned Subordinat o-Tudgo is correct and 
that it is proved that the plaintiffs are 

heirs of Ivhuhhaiid. 

Wo consider that the decree was 

correct and we dismi.-s this appeal with 
costs. , , T • 7 

Ai>rcal 
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Sarbhu Lal —Appellant. 

V.* 

Maheah Das—Opposite Party. 

Second Appeal No. 10 of 1929, Decided 
on 14bb November 1930, from order of 
Dist. Judge, Saharanpur, D/- 15th 
April 1929. 

(a) Provincial Insolvency Acl (1920), Ss. 7 
and D—Secured creditor is not precluded 
from applying under Ss. 7 and 9. 

The sccnrorl eroditor, who has obtained a de¬ 
cree oil the bisis of his niortgiige, charge or lion 
oa the property of the judgment-debtor is not 
thereby precludo.l from making an application 
under Ss. 7 and 9. [t* ^ 

(b) Practice—New plea cannot be allowed 
in revision 

New matters, c. g. that the sale was made 

without sufficient advertisement, etc., when 

not aliogod in tho lower Coxirt, cannot be 

aduiittci foe the first time in revision. 

[P 225 C 2] 

S. Ti. Johari-~iov Appellant. 

P.L. Banerji and II. P. Sen. fo*-- 
Opposite Party. 

Bennet, J. —These are two appeals 
whicli have been brought in this Court. 
No. 10 of 1929 is brought as a second ap¬ 
peal from order and No. 167 of 1929 is 
brought as a lirst appeal from order. In 
neither case do appeals lie to this Court 
under the provisions of S. 75, Provl. 
Insol. Act. We have however examined 
the records and heard learned counsel 
for tho appellant with a view to seeing 
whetlicr cither of these matters reQuiie 
to 1)0 examined as a revision. In regard 
to No. 10 of 1929, the insolvent Sarbhu- 
lal complains of an order adjudicating 
hi-n an insolvent. This order was passed 
on tho application of a crolifor Mahesn 
Das. l^Iahesli Das sued on tbo mortgage 
executed by Sarbhulal and obtained a 
preliminary mortgage decree. It 
open to Mahesh Dis to have a final de¬ 
cree for sale prepared on this preliminary 
decree. Insteid of doing so be made an 
application to tho insolvent Court on 
■ 30th .\ugust 192'^ to have his judgment- 
debtor Saihhulal adjudged an insolvent. 
This was based on an act of insolvency 
alleged an have taken place on I3th 
July 1928. 

Now the'first iioint which lias been- 
taken before us is that because Mahesh 
Das had obtained a decree on his mort¬ 
gage therefore he was no longer a se¬ 
cured ci ’dilor within tho moaning of S. - 
(l)(e), I’rovl. Insol. Act. That section 
defines a secured creditor as "a person 
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holding a mortgage charge or lion on the 
property of the debtor or any part thore- 
,of as a security for a debt due to him 
from the debtor.” The argument of 
counsel is that the mortgage security 
merges in a decree and therefore the do- 
orea-holler cannot be considered a 
secured creditor. No authority has been 
put before us for this proposition and we 
|oonsidor that the secured creditor who 
has obtained a decree is not thereby pro- 
|cluded from making an application under 
'Ss. 7 and 9, Provl Insol Act. 

The second point which was argued 
before us was that there was no evidence 


very hastily caused the receiver to sell 
the property. In the grounds of appoil 
to this Court other matters are alleged, 
such as that the property was sold with¬ 
out su ficiant advertisement. New 
matters of that kind cannot be admitted 
for the lirst time in revision. We con¬ 
sider that no case has been made out for 
interference in revision of the order of 
the lower Court and we dismiss this ap¬ 
peal also with costs including counsel's 
fees on the higher scalo in this Court. 
u.v./r.K. Appeal dismissed. 


on which the learned District Judge could 


lant. 


come to the conclusion that an act of 
insolvency had been co umitted. The 
particular act allege! against the insol- 
vent was that on I3bh July 1923 he had 
made a gift to tlie widow of his brother 
of a house valued at Rs.8 000. Tnis f ict 
was admitted. There were two mort¬ 
gages on other portions of the property 
of -'arbhulal, and it was found as a fact 
on his own statement that his remaining 
profierty, which was not secured and 
which ho had not transferred by tbo gift, 
was less than Rs. 1,000 in value. The 
particular property which was secured to 
MaheshDas was valued by Malie-ihDis at 
Rs. 2,500 and eventually sold for Rs 3,750. 

The decree of Mahosh Das amounts to 
Rs. 1,613-15-0. There was also another 
creditor .Asaram. It has not been shown 
that there was no evidence before tbo 
learned District Judge on which ho could 
arrive at the linding of fac^, that, by the 
transfer of a house valued at Rs. 8,000 
the creditors of Sarhhulal were defeitocl 
or delayed, consider therefore that 

it is nob shown that the order adiudicit- 
ing the plaintiff insolvent was in any 
way an order with which wo should in¬ 
terfere. Accordingly wo dismiss No. 10 
of 1929 with costs including counsel s 
foes on the higher scale in this Court. 

The other appeal. No. 167 of 1929, is 
against a sale of 1st January 1029. No 
objection was taken definitely th.it that 
sale was invalid either to the insolvency 
Court or to the District Judge. .\U that 
we are shown is an application dated 
7th January 1929, by which the District 
Judge is asked to direct the receiver not 
to execute the sale deed until the decision 
of the appeal on tho question of adjudi¬ 
cation. The only mittor allied in 
that application- is that tho ro^®?don 

1931 A/29 ^ 30 c-//- 
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MfKERJI -VND BKNNET, JJ. 

Mt. Ba'iauti Bibi - Plaintiff— Appel- 


V. 


Babii'al Poldar and anolhei —Defen¬ 
dants —Respondents. 

First -Vppeil No. 469 of 1926, Decided 
on Otli Januivy 1930, fro n decree of Sul)- 
Judge, Aligirli D/- 9th August 1926. 

(a, Contract Act (1872), 5 23'3--Portner- 
ship is combination of persons and not of 
firms and firms, or of firms and persons. 

l'.vnuei-shii) is reluion between iiorsons who 
h ivo agree! to combine tlieir pro.ierts, 1 ibonr^or 
skill in RO’Tio lui'^iness an I to sh ue tliu prolts 
thereof between Hum. Accordm- to lli- deini- 
tion it is not relition llivt subsists butweeu 

persous -in 1 linn-! or firing ind linn®. 

[1 221! C 2] 

(b) Contract Act *1872), S 253 (lOy - fac- 
tory business by thirty members carried on 
for long time not treated as dissolved on oc¬ 
casions when any of partners died - Contract 
that partnership business should not be dis- 
solved by death of one partner was implied 

.\ [xc orv bu'.ines'i w is c-irricd on for i long 
tinu* lis’ I pir'ner^hip of 30 mcrubcr'-i iiirl ii L id 
never been tre itc'l is dissolve! on oichoftho 
occv-iioiis on which one of the 30 owners did 

Hell : thitin the ibo^o fircum-t mcps if the 
business in 1 p irtnershin relations were he'd lo 
bo ip.so f re 0 dissolve 1 on dcith of every ono of 
the 3U pirtners, a great deil of pncLic il ui- 
covenienco wouH ru-iiiU and therefore Ih-re 
must be prcsumcl lo f>o an iinnli<‘l contract to 
the cited tli it the de ith of one of tin' p in ners of 
the p.irlncrship bu-^iuci^s, would not dis=oIve it. 

[I' -227 C 1] 

fc) Limitation Act 11008), Arts. 141 and 
120—Suit for share and profits of factory 
business on death of Hindu female sharer - 
Art 141 and not Art. 120 is applicable. 

Where a person brings i suit for 'li.- -li'i-.- and 
pro'll? of -L f.icloiy fm ine-s is h'- r ef s*- 

Hindu fern lie ph ircr who 'll- hI. .m-l ilr; f-'c- 

tory consists of imniov .lib.-p> on . i •'ed iiuniLn 
the suit is no'- oite for po- 
movible propeitv, yet lb'- e«‘ ' 
such cisc-s being whether lb' 
tin is -•.ub-.istiiig .tt 'h ■ 

Art. lU and not A.r. 1-’". '■ 

(,^ppyk^:. -\rl. 1-20 wJii.d. 
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when no other nrtiele is applicable, is not the 
proper article. Such a suit is within limitation if 
the eosharer’s title is shown to be subsisting and 
the title is subsisting if the 

the rule of 12 years. [P C 1] 

Tej Bahadui' Scipru, S.K. Dar. o. O. 
Das, Krishna Murari Lai anti Janki 
Prasad Sani/ai —for Appellant. 

B. E. O'Conor, K. N. Katju, K. N. 
Malaviya, Pannalal, K. C. Mittal and 
Ram Prasad - for Eespondents. 

Judgment.— This is a first appeal 
lirought by the xilaintiff Mt. Basanti Bibi 
whose suit has been dismissed by the 
trial Court on the sole ground of limita¬ 
tion. The family tree is as follows : 

RAdh.% Kishan. 


were brought by the different members 
of the family claiming part of the shafe 
of profits as heirs of the deceased Ram 
Navain and on 18th May 1921, defen¬ 
dants 6 to 8 sold the share which they 
claimed had come to them on the death 
of Bam Narain to defendant 9. Two 
points have been argued in this appeal, 
one the question of limitation, and, se¬ 
condly, the question of the rights of de¬ 
fendant 9 Seth Chiraunji Lai as bona 
fide purchaser of value under S. 41, T. P. 
Act. We will first deal with the ques¬ 
tion of limitation. 

The trial Court has applied Art. 120, 


Sit.! Ram. 


R.vm N-.u-:viu. Oulzui Lai. Sit.-! Ram. R:^usukh Das. 

Mt.ShibH.ii __I- - -- I- '■ -j- --r 

T., n lr> Kinw-ir Bidri Di«s Gauvi Shan- Namchantl Aladan Lai Kali Charan 

her. defendant 3 defendants defendant o. 


The property in suit is a ginning fac¬ 
tory and cotton press situate in the town 
of ITaihvas. Tlie plaintiff Mt. Basanti 
Bibi is a married lady living in Bihar in 
the District of Monghyr. Her plaint 
asks for tlie following reliefs : 

That it may he declared that the plain¬ 
tiff is the sole owner of ll annas share 
which belonged to Lai Bam Narain (her 
father) out of the live annas share of the 
firm Badha Kishan-Sita Ram and tivvt 
dcfend.int 9 (one Seth Chiranni Lai) has 
rigid to a live pic share appertaining to 
tlic slriro of Ihvm Narain which was sohl 
to him by defendants 0 to 8. wlio had 
]*uvi;hasel it from defeiiilants 4 and 5. 

Tlie plainl furl her asks for the relief of 
ju'olits from Sambat in 196i (lOlO-ll) 
up lo the dale of suit. The plaint sets 
forth that Ram Narain died at some date 
whicii is not sl.ited and snhsepiently his 
widow Ml. Hhih P.ai die! on 3lst .Tunc 
L91G. hut Mt. 81iil) Bai did not reesnm 
her share of profits since Sambat 19G7. 
Defend ini 1 i- the present manager of 
the I'actorv and his ide.x in his written 
stadmvmt is that ho has a certain nmnher 
„f Years' piofiis with idm. anl that he 
i.;v..vlv I0i«y to 'Vhoevor 1. foon,l l,y 
the Con,t lo 1,0 onlilh'l Ihe l.hun .fl 
anl ho,, inot.hev I'cfo.o ho,- nn.lonhtol y 
t ook no net ion n h itovor to .loinnml he 
nhaic of tnolit.^ wlh.ch wero annn.tlly ,lne 
toll,on Uo nIhU fecloyv. [t is shown 
1,^- iho l,'\rn ‘I counsel tl-..xt m 19lo suits 


Kivnhaiya Lai. 

Dim. Act, and also S. 253 (lO), Contract 
Act. In the opinion of the trial Court on 
the death of Poim Narain the partnership 
in the firm of Radha Kishan-Sita Ram 
was dissolved, and the whole of the pre¬ 
sent claim of the plaintiff is time bar¬ 
red. As regards this alleged dissolution 
the facts are that the whole of this fac¬ 
tory is owned as a partnershii) by a barge 
number of perrons, we are told, about 30 
in numer. The five annas share in the 
factory was owned by the members of 
tlie familv to whom the father of the 
plaintiff belonged. The trial Court has 
assumed that five annas shave was apart- 
nevship within the partners!)ip which, 
consisted of the factory partners. That isl 
a very peculiar view of law, and we do not 
consider tliat sucli a view is consistent 
with the dcfiiiilion of partnership in S. 3oJ, 
Contract Act. The section states : 

“i’.utneu^hip is the ivlalion which subsists bet¬ 
ween persons who hivo agreod lo combine then' 
propertv, l ibouv. or skill in some business one 0 
share the piofits tliorrof bclwccn Ihcni." 

Persons who have entered into a 
pai'liunship with one another are callea 
collectively a firm. If there were to be a 
]iavtnership tlicn the definition unuei 
S. 239 would have lo he altered to road 
tint ]rirlnership is tlie relation which, 
subsists helween persons, or between P®''| 
sons and a firm, or firms. "NVe consideiJ 
Diorefore, that we cannot regard the 
owners ol llip five annas sliare in the fac¬ 
tory as forming a separate partnership. 
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uTu\ we consider that there was only one 
partnership owning? the whole factory. 

Tlie next question which wo consider 
is whether S. 253 (10) is applicable to 
the partnership of the factory. That sec¬ 
tion states: 

■■ lu the iibsenco of nuy contiMct to tlio con- 
ti'ixvv, the relations of partners to e tch other are 
detoViuined by the following rules.” 

Now if in the case of this factory busi- 
ness the death of every one of the 30 
partners was to ipso facto dissolve the 
partnership, a great deal of practical in¬ 
convenience would result. The business 
has been going on for a very long time, 
and there is no evidence whatever on the 
record that the business has been treated 
as dissolved on each of the occasions on 
wliicli one of the 30 owners died. We 
consider therefore that in the present 
case there must be presumed to be an im¬ 
plied contract to the elTect that tlie death 
of one of the partners of this factory will 
•not dissolve the partnership business. 
Further, it is not alleged in any of the 
pleadings that there is any dissolution of 
the partnership on tlieiloath of a partner. 
Wo consider therefore that tlio trial 
Court was not correct in coming Io ihe 
conclusion that tlie death of Rani N:u lin 
caused a dissolution of Die jiartncvship. 
Now tlio question is what is the coiaoct 
.article to apply to the prcisonl suit iin-lei- 
the Tjiinitation Act. We are of cipinion 
that the correct article is .\rt. 141. 

v/bicli applies to a suit for ]' 0 ''S(*ssii>n of 
an immovable pro):ert y l)y a Sfiiuhi en¬ 
titled to the possession of the immovabh' 
property on the death of a Hindu female. 
The present phiintilT became entitled to 
possession on the death of her mother 
Mt. Shih Bai whicli we find to have taken 
place on 2lst June 1910. The factory 
consists of iiTimoval»l 0 ]uopovby. and ac¬ 
cordingly Art. 141 is the correct article 
to apply. Art. 120, which is only aiq.di- 
cablo, when there is no other a)-tn;le 
whicli ai)])lies, is not tlie ];ro])er article 
for this case. It was arguerl Llrii tin-' 
w.as not a suit for posse-^sion of iininov- 
able property. But wo consider thailhu 
criterion to aiiply is* whe! her the title of 
the plaintill is still subsisting or not. 
Wo may draw an analogy from a suit for 
profits brought by a cosharer in a mahal. 
Buell a suit is within limitation if the 
title of the cosharcr is shown to b;* -.till 
subsisting, and the t itle is subsi^,t ing if 
tiic plaintilY is within the niio of 12 ye.ii.s 


limitation. Accordingly as tlio jiresent 
suit was brought within 12 years of the 
death of Mt. Shib Bai in lOlfi, t he suit, is 
within limitation. 

The next question whicli we liave lo 
consider is that urged by tlie learned 
counsel for Seth Chiraunji Lai as to whe¬ 
ther his client defendant 9, should hai o 
the benefit of S. 41, T. P. Act. Defen¬ 
dant 9 did not give evidence as a witness 
to show under what circumstances he ac¬ 
quired the share in t his partnership b> 
the sale-deed of ISth May 1921, and 
whetlier lie made the en<iuiry whicli is 
necessary under S. 41 before a person can 
receive the pi’otection of that section. 
He has only put forward one witness 
Bhiko Mai, who is liis agent, and that 
witness docs not even state t hat ho nego- 
tiated the sale-deed. Defendant 9 there¬ 
fore has failed to prove that he mide the 
necessary enquiry to ascertain ttiat his 
vendors had power to make tlie sale-deed 
to him. Accordingly we hold that Belli 
Chiraunji T/al is not entit led to tlio l>ene- 
fit of S. 41. T. P. .Act. -As a result we set 
aside the decree ol the trl.il Court and 
wo remand Ibis c.iso lor decision on tlie 
remaining is-iiie-i. In I'c'gard to liiniiation 
it is no doubt pos-ihle lor l ii • - ■ deleii- 
danls who have !•.•('!■iv<'d pi ehl • v. Iilcii 
-.hould have cdiue m I iu' hen-, (m leiui 
Xai'ii in. [ o ) li e t d 1 h.i I A 1 1. ' ig. I a ii i. Ac! , 
will he 'i h^ir 1 U I he 'd I he pi.iiiU id. 

Th.ai lunveC'-v i-- n mill")' Icr I he ; i i.i 1 
Court tn ileleriinne. Rut -o l ii' a< deleii- 
danl 1 tlie uviu.i.yei-«i| the 'acu,'i> is con- 
ceniod, Art. wouhl nol appl\ to funds 
in his lian'I.-. C(js 1 s heu-e and liidiei-fo 
ineiirrod will ho costs in the cau-.c. 

p.v. H.K. Appeal alloir.’il: 

en rev.Kl ’. 
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Court th»t sbe is in waot and a case for arrears 
must be made out. There must be prima facie 

evidence of wrongful withholding of arrears be¬ 
fore she cm obtain a decree tor arrears of “«n- 
tenance; 21 All. 183; 47 -T. C. 623 87 J C. 

210 »nd 21 >lai. 147, 

B. Malik and Marnandan Prasad for 
Appellants. 

U. S. Bajpai—for Re^ipondont. 

Judgment.-This is a first appeal by 
Mt. Jamwati, a widow, and her lessee 
Pandit Ram Chandra, against a decree of 
the Court of first instance awarding mam- 
tonance and arrears of maintenance to 
the plaintiff-respondent Mt. Maharani. 
Mt. Maharani is a widow aged 60 and 
hoi* husband Jaginnath died in 1912. H6 
left a minor son Sriram who was the 
husband of Mt, Jamwati. appellant, who 
was also minor at that time. The entiy 
in the revenue records on the death of 
Ja'^annath was half for plaintiff Mt. 
Maharani and half for her minor son 
Srira n. Mt. Maharani continued m pos¬ 
session of the estate and to make collec¬ 
tions. Her minor son Sriram die 1 about 
1922 and Mt, Maharani still continual in 
possession. Her daughter-in-law Mt. 
Jamwati. brought a suit No. 56 of 1924, 
for possession of the whole of the pro¬ 
perty on the ground that she was the 
widow of the last male holder. This suit 
was decree 1 on I2th December 1921, and 
in February 1025. on some date not 
spocitic.l, Mt. Jamwati obtained possession 
of the estate. It is stated th.at there was 
a receiver appoinlel on 1st April 192-1, 
during the ])ondency of that suit, bub 
this is nob shown by the present record, 
and it is only stated in tlie ju Igment that 
a CO uinissioner was appo nted to make a 
list of pvopertv. Ml. Maharani hiought 
ilie inosonl suit on 7lh .\pril 192G claim¬ 
ing inaintonuico at the rate of Rs. 1,100 
a year an I also arrears of maintenance 
Iron April 1021 to Mie date of the 
d(“cre: 5 . Tlio loarnod Suhordmate -fu Ige 
Iras lield tliat net income of the estate is 
Rs. 1 200 iior annu n an 1 he has allowed 
Rs -10 per mensem to the respondont- 
plainiilf Ml. Maharani with arrears of 
miiutena-uo from April 1024. at the 

^.1 , 1 1 
'UIu' I WO qiio-tions \vlv»e\i h vvo oo 'ti 

:ai‘'M-' I «'n the ap|>oil of Mt- Jamwati are 
n.mlv. till- the rate of maintenance 
Rs. to, is o\oissive; and secon Uy, tliai 
airoirs of maintenanco should not he al¬ 
lowed. In reganl to i he tii^t nnestion il 


was pointed out that Mt. Jamwati, iti the 
coarse of the litigation had to execute-a 
lease of the property for Rs. 900 per 
annum and therefore it was contended 
that the finding of the lower Court, that 
the net profits were Rs. 1,200 per annum, 
was not correct. But this argument 
ignores the fact that Mt. Jamwati has 
only leased the land which is rented by 
tenants, and that she has retained m her 
possession the sir and khudkasht land 
which is stated by the plaintiff on p. 9 
to amount to 70 or 80 bighas. This is 
also supported by the evidence of the 
patwari for the defendant to the effect 
that Mt Jamwati is looking after the sir 
and khudkasht land also. Accordingly 
we consider that the finding that the net 
income of the property is Ks. 1.2J0 per 
annum or Rs. 100 per mensem, is correct. 
As reg.xvds the amount which each widow 
should have for maintenance, we con¬ 
sider that Rs. 60 to the younger wilow 
and Rs. 40 to the older widow is nob an 
unfair division. We therefore uphold 
the decree of the lower Court on this 

point. , , 

The nest point is in regard to arrears 

of maintenance. The leumed counsel 
for the appellant Mt. Jamwati relied on 
RacjhiLhans Kanwar v. Bhagwaat Kunwar 
{l) Karha^appa v. Kallaoa (2)» fiom 
which we deluce the proposition that a 
widow must satisfy the Court that she 
was in want before she can obtain a 
decree for arrears of maintenance, ino 
question of maintenance does not stana^ 
on the same footing at all as the 
tion of arrexvs of maintenance, ihe 
learned counsel for the plaintiff, referrei 
to EUraleshwari Ba'niasiii Saheba v. 
Hovioshwar Singh (3). In this ruling 
the question before their Lordships was 
from what date arro.ars of maintenance 
should be granted to a Hindu widow and 
thoir Lordships held that on tho facts in 
the ca^e before tliem tho widow was 
entitled to arrears of maintenance from 
the date on which she loft her husband s 
house anl went to reside elsewhere. In 
the present case Ml. \laliarani gives her 
address in tho plaint as Mauza Bajbora 
Bhagwanpur and in tho detail of house* 
attaclicd to the plaint she states that the 
house in tint village is one of the houses 

Lisrni il .uT. isa7=(i8‘i'.n A. \V. N. 22. 

[PUn] IM Rom. 0 -17 I. 0. G2l. 

A. 1 11. in2',) 1\ c. tiS=llb I. C. 403- 
• 'i 1, \. 182=8 l\il. 8{0 tl*. C,). 
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of the estate. It is also in pava. 6 of the 
written statemont of Mt. Jamwali (addi¬ 
tional pleas) that the plaintiff lives in 
the liouso at Bajhera. Accordingly the 
present case stands on a ditferent footing 
from the case before their Lordships of 
the Privy Council in 2^A.'ror/<?.9/r»vir/ liabu- 
asitb Sahi'ha v. Ilomeshivar Sinfjh (3) and 
must bo decided on its own facts. In 
Mt. Lakahmamma v. M VeiViaia’nihbiah 
(4-) and in Raja Yarlagadda Ma'iikarjuna 
Pra-iada Nat/adu v. Raja Yar aga ida 
Darga Pra^iada Naguda ( ), it was held 
that a case for arrears must bo made out 
and there must ho i>rima facie evidence 
of wrongful withholding of arrears. The 
facts in tho present case arc not as clo.ir 
as tlioy might be. but we consider that it 
is not desirable to romaml this case for 
further investigation, bcexuse the adop¬ 
tion of such a course would involve tlie par¬ 
ties in a greater amount of expense than 
the amount of arrears in question. Tak¬ 
ing the facts on tho record which we are 
able to ascertain we consider that equity 
will he satisfied in the present case by 
allowing tho appeal of Mt. -Jamwati to 
this extent, that the arrears of mainten¬ 
ance will be reduced from Rs. 40 per 
mensoTi. decreed by tho loavucd Subordi¬ 
nate Judge from April 1924. to the date 
of suit, to tlie sum of Rs. lO per mensom 
from tho 1st Fohrniry 192!) up to 7th 
April 1926, the date of suit, which wo 
now decree for arrears of maintonance. 
Mt. Jamwati will receive i)roportional 
costs of a[)poal anti proportional costs in 
the lower Court and this would he lal;ca 
into account in calculating the amount of 
court-fee which will bo paid by tlie par¬ 
ties. Mt. Maharani is also allowed pro¬ 
portionate costs in proportion to her suc¬ 
cess. 

This appeal was also argued on heliaU 
of Pandit Ram Chandar, the lessee from 
Mt. Jamwati, on dilTerent grounds. His 
ground of appeal was that tho lower 
Court was wrong in decreeing costs 
against him. His point was that because 
he was tho lessee, ho should not have 
been impleaded; and secondly, his learned 
counsel argued that tho plaintitY had in 
para. 10 of tho plaint alleged that Mt. 
Jamwati had executed a fictitious lovse of 
all tlie property in favour of hor relation 
Ram Cliandar. The plaintiff, however 

(4) A, 1. R. I92r> jua. 79.5=37 I. C. 210. 

t.5) U901 24 Mad. 147=27 I. -A. 151=7 Sir. 

761 (P. C.). 


did not ask for any relief or for a declara¬ 
tion that the lease fro;n Mt. Jamwati was 
fictitious and there was no issue on this 
point. If Ram Chandar had confined 
his written statoraont to contesting the 
question of the lease being fictitious, wo 
might have considered the correctness of 
exempting him from costs; but in liis 
written statement ho wont much further 
an<l alleged '* para. 7 of tho plaint is 
quite wrong and is not admitted.” This 
was tlio paragraph in whicli tlie plaintiff 
asks for mainton.tnco according to tho 
Hindu law. As liowovcr Ram Chandar 
denied that (he plaintiff should get main¬ 
tenance and as the rate has been uphold 
in this Court wo consider that the lowor 
Court was correct in awariling co-.ts 
against Ram Chandar. 

Wo therefore flismiss the appeal ol 
Ram Chandar. .\s Ram Chandar and 
Mt Jamwati filed a joint appe.tl, the 
costs of those two poisons will ho gov¬ 
erned by tho total proi ort on of siiccos-; 
and failure, and they will lio treate I as 
one party for jnirposos of tho ilecree ol 
this Court. 

K.N./U.K. Oidi’f a ::)'‘fdin[d!!. 
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(fiilah h>in'jh- Pro 1 / .U'R •“ Rlaiiitiir 
Ro-«pnndont. 

First .\ppc.ils No-. Ill and ll-) of 
1927, Hocidod on 25th Novomber 1930, 
from decision of Addl. Sub-Judge, Moonil. 


D/- 23rd December 1926. 

(a) Limitation Act (9 of 1308). Art. 52 - 
Sale of goods —Liability to pay full price ac 
crues on date of sale and limitation runs from 
the date. 

lu ll simple tr.uis.ictiou ot s;ilo of goods, Iho 
liability to p»v the full prici; acc-rurs n:i the 
d,lie of'tho sale. Tho fact Ih.it the pnrch isor, 
not having .ill tho money iu his hands, agrees to 
piy the b.ihinco with iiitcn.’st at a cia t.iin r.itc! 
does not prevent the accruing of the vendors 
viglit to recover the whoh' price uu aeconiU ol 
the purch ISC and time begins to run Iroiii lb'' 
date of the silc. Vendor must sno within ihna- 


vear.s from thrt dale in order to c<'i i.* i 

decree against the jinrch leer. L’ 

(b) Limitation Act (0 of nOS). Art. 52- 

Goods sold but in vendor’s custody 

security for unpaid price cpcuritv 

dee not for enforcement of charge n j 

but for personal decree - Su.t ** f2o 
Art. 52 and not by Limitat.on Act 

When* the coosold r' Mi im • . 

1 1 ^ fr>r the uni>ud price ot iho 

the vendor us svcunl' loi wic * i i 
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^;oo ,i' mI 111 ' V inloi-snc's iho von Ic-.'? lor a p-r- 
5a?r»l <[c'‘iW hhn n»il not for cniorco* 


« i' 

nn-iii of ,iiiv olnr»it‘ on fhu sonmiry, tho ?uit i^' 
not ..ov«*.*tn'l l.y Art. 1*20, l-nr bv ihr- thrco yeirs’ 
iiniililion so in us th.^ i»rM*soiiil liabilitv 
;tiL‘ d. ft'inlint is concornod : 2 4 251 and 




t t'-iii . 


■i\6. i: f. 


[P -2^1 C 1) 


<c) Limitalion Act i9 of 1908’, Art. 85 — 
Limitati.'.in will not run from date of initial 
purchase if contract between parties shows 
that account will be settled after several Iran* 


saction.^ -Limitation Act. Art. 52. 

Wlicr*.'till’oii;;in,il contr.iot between llie pir- 
tic<? is tb it tlio pIxintiJTs would purclusc gools 
oiib-liilf of (ho dofeiulants, reiiin them and 
till',I c-vijII tlu'in Oil instructions from the defeu- 
d lilts iuid llieii only the riccount would hs 
spttl.’l, time would not begin to run from the 
d ite of 'lie iiiiti il purolnse : 15 /. C. fl.-f. 

[P 2dl C 2] 

(dl Practice—Pleadings- -Neither party put¬ 
ting forward case of wagering contract— 
Court should not base judgment on such hypo¬ 
thesis, 


liere ncilhi*r pirty to the suit his put for- 
w.u'd iho CISC of A wagering contract which is a 
'ui;cod question of fact and law, it is not proper 
for the I'ourt to base its judgment on anv such 
hypothesis, [P 232 C 2] 

f\ L. Pjaunrji—iov Appellants. 

K. X. Katjii and G. Afjanra^a^ for "Res- 
I’OtKlent. 

Sulaiman, J, —Tliis is a defendants’ 
appeal arising out of a suit for recovery 
^>1 a pi'inciiial sum and interest pendente 
lite and future. The pleadings in tliis 
case were so badly drafted that wo had 
to spend a considerable time in trying to 
jjuderstand them. It was after a great 
deil of diiiiculty tliat even the counsel for 
the parties agreed as to the respective 
c.ises of the parties put forward by their 
clients. It would be convenient to suin- 
inavizo the cases as follows: 

According to the plaintiffs the defen¬ 
dants purchased 20 grain pits from the 
plaintiffs, which are ready for delivery, 
paying Rs. 500 per pit as margin money, 
and promising to pay the balance with in¬ 
terest at Rs. 0.12-6 i3er cent jjer mensem. 
Only 18 out of the 20 grain pits were 
filled up and were actually ready for deli¬ 
very. They however remained with the 
plaintiffs. When the price of grain fell 
the plaintiffs made a demand to the de¬ 
fendants to deposit more money which 
they failed to do and consequently the 
plaintiffs sold the goods on 10th Novem¬ 
ber 1922 and realized the price. The last 
payment of the price was however re¬ 
ceived on 18th December 1922 and the 
suit was instituted within three years 
from that date for the loss. The 18 khat- 
tis were divided into 2 khatas, one of 12 
and the other of 6. 


The 1)1;)intiff did not suggest that there 
was any other j’arallel contract with the 
(lef’en lants at the time. 

The doleiidants’ case is that the 18 
grain pits referred to by the plaintiffs 
were of ready delivery, and shortly after 
tliat contract there was a further contract 
between the parties under which the de¬ 
fendants undertook to supply 17 grain 
]-its of wheat in the month of September 
1922, that the defendants instructed the 
I)lain(iLfs to sell the grain pits in the open 
market and four pits out of the first khata 
of 12 grain pits were sold by the plain- 
liffs; the defendants however then 
changed their minds and asked the plain- 
tiffs not to sell the grain pits to the third 
parties in the open market but to appro¬ 
priate the remaining 14 grain pits to¬ 
wards the account of the forward contract 
relating to the 17 grain pits; and to make 
a further purchase of the three grain pits 
in order to square the account of this for¬ 
ward contract. 

When the contract relating to the 17 
grain pits was disclosed, the counter-case 
put forward by the plaintiffs was that 
there was a practice in the market under 
which there could be no delivery or pur¬ 
chase after the fixed date and that under 
the decision of a panchayat of commis¬ 
sion agents all business transactions were 
closed after Asoj Badi first. Up to that 
no definite instructions were received from 
tiie defendants to dispose of the 14 pits 
which had remained in the custody of 
the plaintiffs. 

Tlie learned Subordinate Judge has 
thought that the defendants gave instruc¬ 
tions for the delivery of only 8 khattis 
out of the first khata of 12 khattis and 
not the remaining 6; their instructions 
with regard to the entire lot of 14 pits 
were sent on 4th October, )jut were re¬ 
ceived by the plaintiffs on 6th October, 
which was just one day too late. It is 
on this ground that he has not compelled 
the plaintiffs to give credit for the entire 
lot of 14 pits in the forward contract ac¬ 
count, but has only given credit for the 
eight pits of* the first khata. 

The defendants have appealed and the 
plaintiffs have filed a cross-appeal. 

The first question to decide is the ques¬ 
tion of limitation. The plaintiffs are suing 
on the basis of the purchase made by 
the defendants of 18 grain pits in April 
1922 which were admittedly of ready de¬ 
livery. As a simple transaction of sale 
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iby the plaintiffs to the defendants, thoro 
'can be no doubt that the liability to pay 
'the full price accrued on the date of the 
'sale. No doubt the defendants not hav¬ 
ing all the money in their hands gob an 
advance made by the plaintiffs on which 
they agreed to pay a certain rate of inte¬ 
rest, but that fact did not prevent the ac¬ 
cruing of tlie plaintiffs’ right to recover 
the whole price on account of this pur- 
|ohase. The plaintiffs are suing to recover 
the principal amount and interest and it 
iseems to us that if the transactions were to 
be treated as a simple transaction of sale 
!of goods, part of the price of which had 
nob been iiaid, the time began to run 
,from the date of the sale by the plain¬ 
tiffs to the defendants and they had to 
sue within three years of that date in 
order to get a personal decree against tlie 
defendants. 

I Even if we assume that it was agreed 
that the goods would remain in the cus¬ 
tody of the plaintiffs as security for the 
.advance made by them, and this appears 
■to have been so, the amount advanced by 
jthe plaintiffs would still be a loan on the 
’security of certain goods pledged to them. 
iThe present suit is nob for the onforce- 
Iment of .any charge on that security bub 
[for a decree against the defendants per- 
Isonally. Art. 120, Lim. Act would thero- 
Ifore nob apply to the suit, but there 
.would again be the three years rule of 
limitation so far as the personal liability 
of the defendants is concerned. This 
was clearly laid down in the case of 
Saiyid Ali Khan v. Debi Prasad (1), in 
which Art. 57 was applied against a 
pawnee who was trying to recover the 
amount due to him and the terminus quo 
was taken to be the date of the loan. 

It may be conceded that the plaintiffs 
were entitled to retain the goods in their 
bands so long as full price had not been 
paid. So long as the goods remained m 
their possession they could have exercised 
their lien on it. 

They have now disposed of the goods 
and have realized as much as they could. 
The present suit is one for recovery of 
the balance from the defendants jiorson- 
ally. The ruling quoted above there¬ 
fore applies with full force. This view 
has been accepted by the Bombay 
Court in Yellappo> v. Desayappa (2). 
The learned Subordinate Judge has a p- 

(1) [1902] 24 All. 251^(1902) A. W. N. 43. 

(2) [1906) 80 Bom. 218=7 Bom. L. E-. 739. 


plied the rule of law laid down in the 
case of Sheo Pratap Sin(ih v. Jh‘ij Kishora 
(3). In that case the contract between 
tlio parties was for the initial puroliaso 
by iho defendants of goods from tlio 
plaintiffs and then a ro-salo of tlioso goods 
by the plaintiffs, it being understood that 
the account was to bo settled after this 
composite transaction was completed. It 
is obvious that if tho original contract 
between the parties liiul been that the 
plaintiffs would purcliaso goods on behalf 
of tho defendants, retain them and then 
ro-sell them on instructions from the 
dofondauts and then only tho account 
would bo settled, time would not begin to 
run from the date of the initial purchase. 
Tho learned Subordinate Judge in Ids 
finding on issue 1 has assumed this to be 

so, for ho savs: , 

“It iscloav that tho h ul to be solil 

through the plainlill -hiiuscH and unless it has 
been sold and its price was asccrt.’.inod and paid 
the pl.xintift could not sue the defendants for the 
Josses.’’ 

Ko doubt a case of that kind was 
attempted to he set up in para. 5 of the 
plaint, but there is no satisfactory evi¬ 
dence to show that tho original under¬ 
standing was that the transaction \%as 
not to be completed till the goods had 
been actually re-sold. Mannu Lal, one of 
the proprietors of the plaintiffs film, 
stated that it was agreed that in case the 
defendants failed to pay further sums the 
plaintiffs were authorized to soli the 
grain pits. Plaintiffs’ witness Earn Eich- 
pal also deposes that in case of failuie 
tho plaintiffs were entitled to sell the 
khattis. This was admitted by Mukat 
Lal, one of the proprietors of tlie defen¬ 
dants’ firm who stated that it was agreed 
lietween the parties that the plaintiffs 
would sell the goods as soon as the losses 
per khatti amounted to Rs. 500. The 
right of the seller to sell the goods which 
remained in his custody on account of the 
non-pavment of the price exists under the 
law. "SVliat the plaintiffs had to estab¬ 
lish was that there was an initial under¬ 
standing between the parties that the 
goods would be purchased and then soldi 
by the plaintiffs and the account wouldj 
be settled after both these transactions 
had been completed. On the evidence on| 
the record we arc not satisfied that such 
a contract has been clearly made out.j 
"We are therefore of opinion that tho 
plaintiffs’ claim fmilhe.jpcpi^’y Pi 
(3) 15 I. 0. 330. 
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(bnlanoo of ttic juice of the 18 grain pits, 
jwhich \v(ne sold !>>• thorn to tlie <tefen- 
jdanls in Ajnil and Nlay 1922, correspond¬ 
ing lo JBaisakli Sndi 1079, is barred by 
! inie 

All additional ground for holding that 
tlie cliiinis barrel bv time is that the 
goods wore actually re-sold liy the plain- 
tills in Novemher 19 2. The plaintiffs 
suggest that its re-sale was subject to the 
goo Is being passed by the Karachi autho¬ 
rities an 1 that the pliinliffs only received 
90 per cent of the piice in Noveml)or and 
the lialance of 10 jier cent was received 
later in Dcccmbor after the goods had 
lieen passed. It is however to be noted 
tliat the goods had been supplied by the 
plaintiffs the nselves and iiad bean filled 
in IH grain pits, wliich had been sold to 
t ho dofonilant.s. The re sale of those goods 
took plico in November at a fixed rate. 
The amount of the sale proceeds there¬ 
fore became ascertainable in November 
altliougb ono tentb of the amount was 
not received till later. The plaintiffs 
were in a position to make up an account 
as soon as the goods were re-sold by tliem. 
If tliere was to be any reduction on ac¬ 
count of the inferior quality of the wheat 
supplied, the plaintiffs were themselves 
res])onsildo for it because timy had pro¬ 
cured the grain themselves. 

On the merits also we are of opinion 
tliat the plaintiffs'claim should fail. We 
have a feeling in our minds that the 
transaction in question was in reality a 
gambling transact'-on. but in their osvn 
interest neither party has thought it pru¬ 
dent to disclose its true nature. The 
plaintiffs when asked to make a state¬ 
ment were understood by the learned 
Subordinate Judge to say, p. 8, that as 
regards the renaining 14 grain pits the 
defendants directed the plaintiffs to deli¬ 
ver them in connexion with the wagering 
contract for the month of Asauj, The 
word used by the plaintiffs in vernacular 
was “satta” which was capable of another 
interpretation. The point does not ap¬ 
pear to have been pressed any further. 
The defendants also felt that their claim 
for a suit on account of the forward con¬ 
tract of 17 grain pits would fail if it were 
held to be a wagering transaction and 
therefore did not put forward that case. 
It is possibly due to the concealment of 
the true nature of the transaction that 
the pleadings are so confused and there 
is so much difficulty in understanding the 


carje of the parties. The statement of 
Mannu Lai goes to some extent to suggest 
that t he idea was that the contract of 
purchase by the defendants would remain 
in force so long as the margin of the 
security did not fall below certain level 
and that the defendants need not pay the 
whole price of the goods but would onlyi 
be liable for the differences. As however 
neither parl y has put forward the case of 
a wagering contract, wbicli is a mixed 
question of fact and law, we do not think 
it safe to base our judgment on any such 
hypothesis. 

Mannu Lai plaintiff in his statement of 
2-2ad March 1926, as well as in his depo¬ 
sition of IGth December 1926, admitted 
that the defendants had directed the 
jilaintiffs lo deliver the remaining 14 pits 
in connexion with the forward contract, 
i.o. had given instructions for the appro¬ 
priation of those pits towards this other 
contract. But this ad.nission proba¬ 
bly related to the first instruction. In 
para. 23 the defendants ad nittel that 
after having directel the plaintiffs to 
sell all the grain pits they sent a letter 
to the plaintiffs instructing then not to 
sell the remaining grain pits in future, 
though they go on to add that they asked 
the plaintiffs to deliver the grain pits to 
the defendants for the month of Asauj. 
The plaintiffs were not questioned in de¬ 
tail about these instructions, and we do 
not think that the admissions are so clear 
as to conclude the matter. 

The correspondence which passed bet¬ 
ween the parties in this connexion is on 
the record. Ex. 5 (p. 42) is a postcard 
of 5th September 1922 sent by the de¬ 
fendants to the plaintiffs stating that 
4 grain pits out of the khata of 12 grain 
pits had already been sold, and that the 
defendants-had agreed to supply 17 grain 
pits in Asauj, and asking the plaintiffs to 
accept the 8 grain pits of the first con¬ 
tract towards the partial discharge of the 
second forward contract of 17 grain pits 
and that the credit and debit entries 
should be made on Asauj Sadi first. They 
promised to deliver the re naining 9 pits 
on Asauj Sudi Idth, that is on the last 
day of the month fixed for delivery. The 
learned Subordinate Judge in the Court 
below construed this letter as amounting 
to an instruction for the delivery of only 
8 grain pits out of the 12 grain pits. We 
agree with his view. This letter con¬ 
tains no reference to the 6 grain pits of 
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the second khaia. Although thadofon- 
dants allogai in theiv pira. 23 of the 
written state nent that there wis a pro¬ 
mise to deliver the goods to the dofon- 
dints they have produced no documenlary 
evidence in support of it. But the lultor 
dated tth October 1922 {p. 4l) does show 
that on that day the dol'ondanls asked 
the plaintiffs to appropriate liiere iuin- 
ing 6 grain pits of the second khit'a to¬ 
wards the re naining part of the forwii’vl 
contract, namely 9 grain pits, and further 
instructed them to purcliaso throe more 
grain pits at the market rate and ap¬ 
propriate the same . towards the remain¬ 
ing three pits. If these instructions were 
received in time and carriel out. obvious¬ 
ly both the transactions would be squared 
and the defendants' liability would bo 
confined to any loss that might accrue 
on the purchase of the last throe grain 
pits. The learned Subordinite Judge in 
his judg nent has conceded that this was 
the effect of the letter of 4th October 
192G. 

He has however not given effect to 
it on a ground which was nowhere put 
forward by the plaintiffs thc nselves. The 
ground is that this letter was received by 
the plaintiffs on 6th October 1926 instead 
of on 5th October and was therefore too 
late by one day. It is on this ground 
alone that the learned Subordinate Judge 
has not given the defendants credit for 
the 6 grain pits. As we are treating the 
transactions between the parties as bona 
fide transactions of sale and purchase and 
not a mere wagering contract, we must 
e:^a nine the legal consequences of the 
delay of one day in sending instructions 
to the plaintiff. On 5th October 1926 
th 3 plaintiffs had in their possession 6 
grain pits belonging to the defendants, 
which they wore bound to deliver to lliein 
on demand or to re-sell to third parties 
on instruction. By that date the defen¬ 
dants had to supply to the jdaintiffs 9 
grain pits. The duo date liaving ap- 
pi'oached the defendants sent the letter 
of 4th October which however did not 
reach the plaintiffs on 5th October. But 
on 6th October the plaintiffs still had in 
their possession 6 grain pits belonging to 
the defendants and there was the default 
on the part of the defendants to deliver 
the goods on 5th October. If the 9 grain 
pits belonging to the defendants had been 
sold to the third parties in the market or 
had been purchased by the idaintiffs 


llmiiisolves t lio liability of the (lof(5nil:ints 
was tt) nuke goo I llu? loss on account of 
1 h ' bvv'ich of conlracl. in nol supjjlying 
tho giK):ls on the duo d.iti'. In onr opinion 
the tlefinll onlv mido the d(‘fondanls 
liable for llie diiToronoo in the prices 
wliicli might h ivo pn'vaitod on 5lli Octo¬ 
ber an I Gth October and no more?. What 
the plainlilVs lia\’u done is to hold on 1hu 
grain pits belonging to t he defendants till 
Noveinl er. wluu eis they ought to havw 
squared tho transactions on tilh Ocloher 
by selling tlie ti grain jiits ol tho livst 
eontr.ict against (> grain pits out of tlie 
second eunlract. Tlie>' liavu nol led an\' 
evidence to show that theiaj was an>' 
differences in prices prevailing in the 
market on 5lh Octolier and Gth Ocloliur. 
In tlie ahsence of any proof of any varia¬ 
tion in tho rate during the inteivalof 
twenty foiir hourstheii'claim for damages 
cannot succeed if they had one. 

\Voini\' furtlicv note lliat the Court 
below has found that, alter crossing a few 
transactions, tlio plaintiffs tlmmscdvos 
were left as purcliascrs and liad them¬ 
selves to take delivery of some of tho 
defendants’ kliattis. As a matter of tact 
the plaintiffs have utterly failed to 
earmark the goo is. The sale of Messrs. 
Louis & Co. was of a large stock of wheat, 
without showing that any particular bag 
of that stock came out of the grain pits 
belonging to tlie defendants. Tho plain¬ 
tiffs have not been able to earmark tliese 
grain pits as they were mixed up witii 
their own goods and the plaintiffs had in 
their j)Osso5sion tlie goo Is belonging to 
the defendants. This is an additional rea¬ 
son for not allowing llieir claim when 
they failed to give credit for tho G grain 
l>ils subject to the instructions which wore 
sent by the defendants on 4tli Octolier. In 
our opinion tliorelore tho suit ought to he 
dismissed. But having regard to the fact 
that tho idevdings were not clear wo 
would direct that both parties should 
bear their own costs in botli Courts. 

The result ilicrefore is that appeal No. 
Ill of 1027 is allowed and appeal No. 
115 of 1927 is dismissed, but both par¬ 
ties should bear Ihosr own costs in both 
the Courts. 

K.N./R.K. ^^rihr a yonhiujhj. 
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Dalal, j. 

Xi.anja n Lai — PlaintitT—AiipcUant. 

V. 

Jhanutuiu Lai ar\d others —Defendants 
— Kosi’onricnUs. 

Secomi Ajipenl No. 1574 of 1928, Deci¬ 
ded on IMth Fei)ruary 1030. against decree 
of Addl. Di'^t. Judge, Aligarh, D/- Ist 
August 192s. 

Limitation Act, Art. 142—Delivery cf for¬ 
mal possession gives fresh start for limitation 
but does not confer ownership and decree 
holder must demand partition within 12 years 
of date of formal possession. 

Delivery of formal po^^^^essiou gives to the per¬ 
son who obt.iinccl foiin:'.l possession a iresh start 
for the couipnt ilion of liinitatioii, hut docs not 
m:il:e llio person who obtained sueh formal j)os- 
sossi«)n owner in po^st?ssion. From the date of 
formal po-^sessif>n a fresh period of limitation 
will start j.nd the decree-holder must obtaisi par¬ 
tition wi til ill 12 yeirsof the date of the formal 
possession or establishment of his right in some 
other m uuicr. II he does not demand partition 

within 12 ve.us or does not in nnv other manner 

♦ 

enforce his possession, he would not be entitled 
after 12 veais to seek possession: A.I.B. 1928 All, 
412; 39 .ii/. 4G0 and A.I.R. 1921 All. 9, Ref. 

[P 235 C 1] 

Panna Lai — for Appellant. 

.9. P. Sinha — iov Respondents. 

Judgment—Mr. Panna Lai, on behalf 
of the piaintiil-appellant has distinguished 
this case from the ruling quoted by the 
lower appellate Court of a Bench of this 
Court, Siia Ham Dube v. Ham Sunder 
Prasad (l), but, in my opinion, the prin¬ 
ciples of tliat ruling will apply. In (he 
present case the house was purchased by 
the father of the defendants in 1907, 
whereupon in the following year the sons 
of one of the vendors sued for the setting 
aside of the sale deed and for possession, 
and the suit was decreed on 18th March 
1909. for joint possession to the extent of 
one-third. Possession was taken by 
Niranjan Lai on 26tli November 1910, in 
the manner laid down in O. 21, R. 96, 
Civil P. 0. Subsequently, Niranjan Lai 
did not sue for partition; nor did be re¬ 
ceive any rent from the defendants who 
continued in possession of the entire 
house. It is argued here that the defen¬ 
dants were not trespassers because by 
reason of the house not being partitioned 
they were entitled rightly to remain in 
jiossession of the entire house. In my 
opinion this argument was repelled by 
the Bench ruling quoted above and such 
appears to me to be the basis of the 

(Ij ‘a.I.K. 1928 All. 412=115 I.Cr79l=5dAll. 

813. 


decisions in Lai Hajendra Kishore v. 
lihaduan Sintjh (2) unOi. Jang Bahadur 
Singh v. Tlamvant Singh (3). 

It was conceded in all those cases that 
the delivery of formal possession gave to 
the person who obtained formal posses- 
sion a fresh start for the cominitation of 
liniitation but did not make the person 
who obtained such formal iiossession 
owner in possession. From the date of 
formal possession a fresh period of limi¬ 
tation will start and the decree-holder 
must obtain partition within 12 years of 
tiie date of the formal possession or estab-' 
lishment of his right in some other man¬ 
ner. Mr. Panna Lai. on behalf of the 
appellant, drew the Court's attention to 
the observations of Lindsay, J., at p. 576 
{nf 26 A.L.J.) of the report in the case 
quoted above. Those observations how¬ 
ever were merely an additional argument 
in that particular case. The Judge’s point 
of view was that the question of adverse 
possession did not arise in a case like the 
present because it did not lie on the de¬ 
fendant to prove adverse possession, but 
it lay on the plaintiff to prove his posses¬ 
sion and dispossession within the period 
of limitation when he came to Court to 
seek possession. The paragraph begins 
with the words: 

“As we have said, the question of adverse pos¬ 
session did not at all arise." 

Tlie learned Judge then proceeds to in- 
«iuire how the particular facts of the case 
would be viewed if the question of adverse 
possession did arise, and he went on to 
say that as the judgment-debtor was not 
entitled to occupation of any portion of 
the house, he could not have remained in 
possession except on the’ basis of adverse 
possession. This second ground for allow¬ 
ing the appeal did not take away the 
force of the first ground on which the 
plaintiff’s suit was held to be liable to 
dismissal because he had not proved his 
possession within 12 years of the institu¬ 
tion of the suit. 

The learned Judge who delivered the 
judgment of the Court specifically quoted 
the two cases of Lai Ha'endra Kishore v. 
Bhagwan Singh (2) and Jang Bahadur 
Singh v. Hamcant Singh (3) referred to 
by me above. In those cases it appears 
to have been taken for granted that in a 
case like the present if the decree-holder 

(2) [1917] 39 All. 460=39 l.C. 745. 

(3) A.I.R. 1921 All. 9=63 I.O. 212=43 All. 

520 (F.B.). 
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ilkl not coino to Court wUliiir I‘2 ycais oi 
obtainintt torinal possossiou uiuUu- t). ‘.M, 

K. 96. Civil V. C.. ho would not ho uhlo 
to maintain a suit I'ov po<sossion. Mr. 
Panna Lai quoted a siimlo .lud}‘o vulinit 
in the case of 2^am Parson I'fhalliia 
Kalab Husain (t). Thero the (iuoslion of 
joint possession was conslderod in the 
abstract apart from any civcumstancos like 
those in the present case ami in tl\o suits 
referred to above, whore a plaintilT had 
obtained formal iiossession and subse¬ 
quently after 12 years had come to Court 
to obtain a partition. Tlio principle ap- 
,plied by Lindsay, .T., appears to me to bo 
(that by formal possession the decree- 
holder merely started a fresh period of 
limitation and became entitled to seek 
actual possession of his share by doniand- 
'ing partition. If ho did not demand a 
■partition within 12 years or did not in 
any other manner enforce his possession 
he would not he entitled after 12 years 
do seek possession. It is quite irue that 
ithe facts of the case may ho dilTcrent iated 
on the ground that the defendants in the 
present case were cosharers of the plain¬ 
tiff and entitled to remain in \)ossession 
by reason of their holding a ^:ha!'e in the 
house. So far the facts are not the same 
as those of the case in which Lindsay. J., 
delivered the judgment because in that 
case the judgment-debtor had no right to 
(remain in ijossession after the decree- 
iholder had obtained his decree and ob¬ 
tained formal possession. The principles 
however as I have pointed out, apply 
lequally strongly to the present case. 

I dismiss this appeal with costs. 
Permission to file an appeal under the 

Letters Patent is granted. 

K.N./R.K. ApiX'n! Ai^711 :■ ^srrl. 

(4^ J.O. 100. 
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Bankrji and KrN<i, JJ. 

Ilaihat S/ta/i—Defendant- Appellant. 

V, 

Bohl'Ci Tarachaml and others Plain¬ 
tiff and Defendants—Respondents. 

Second Appeal No. 261 of 192<':?. Deci¬ 
ded on 11th December 1930, from decision 
of Dist. Judge, Agra, D/- 9th July 1927. 

Transfer of Properly Act (1882), S. 6 7 
Suit for sale of mortgaged property—One of 
mortgagors dying while suit pending Legal 
representative not brought on record within 
UmUation -Suit abates against deceased mort¬ 
gagor but whole suit does not abate Mort¬ 
gagee is entitled to decree for sale of remain¬ 


ing morlgngcd property Civil P. C. (1908), 
O. 22, R. 4' 

Will II- ,1 iiiorlii.’ci'‘aii's f.>i' till' ri'i'ov*'r> of hi'' 
innrtg iiionci, iunl wliilo tin’ suit is ['rinliii;' 
oiu' of III!' nii'i I” i^or'i ami no lo'-'n 1 ri'|>ri-; i'ii- 
ot 11 10 line.' iso'l iiioi t^ iv.or I'o l>i'onj;lii on 
i('ooiil in ilio )uort;.;:igt'i' wiihiii I iinil it ion. 
llioiigli t'lo suit, m.i' li I VO aliatod iis iiisL I ho 
iloooised moituifor. ilio wlioh' i'uit iloos not 
ahito. 'I'ho inorlgiigoo is i-nlillod to n tlooioo (or 
Rulo of tho. ri'in.iinlug iirojii'riy, i. o,, 

llui inoitgnja'd propoitv ('.wlmlinn tho slniro ot 
tho dooo ,-!• 1 inoi'lt:at;oi-. iiml is i'lilitloil to s-'ll 
tho loui-iiuini^ portiem of llu' moit^;i»‘;oil |l|■ol'oll^ 
to rocovor a pvopoi t iointto aniounl of tho nioii- 
■’•itio inouov : 35 .Ul. ‘217, lirl. on I 33 Cnl. (.h*, 
7;./. [P2:)UC2l 

S.K. ]>ifr and Mulhlar .\linia<l~\vv 
Aiq’icllant. 

.V. P. lor Respondents. 

King. J. —This appeal arises out ol a 
suit, for sale iiiion Die basis of a mortgage 
dated 26th August 1912, executed by 
.Tauuiiat- Shah, Safdar Sli.ili and Saadai 
Shah alias Nabb-.m, in laviuir ol T.ir;i 
Chand the pbiinlilT. to seeiire a lo.in of 
Rs. oDO. Tlie nioilgagee hvuiight a s-til 
on 25lh August 1921 iuiplea-iing Caudal 
Shah, otie of tlic mot t gagoi's, and inq'loa- 
ding delendants 2-1 as be.ng the heii - u! 
their faUior Jamait Shall deceased, and 
also as being licirs ot their uncle Satdar 
• Shall deceased. 

The suit' was j esisted upon various 
grounds with whicli we are not concerned 
in this apitoal. During the pendency ol 
the suit aadat Shah abas Nabban died. 
He is said to have died on iOth April 
1926. No application was made for 
bringing his legal representative upon the 
record until 26th .Tanuary 1927, wlicn the 
plaintilT made an apidication statin.g that 
Saada'o Shah had died and a-^king fur tiiue 
to ascertain the names of his lioirs. On 
3rd Febrtiary ).927 the i)laintilf made a 

tresli appliciit ion stat:ng 1 lull Sa-adat Shall 

liad no heirs other than defendants 2 - 4 
his liiothers, who were already upon tiie 
record, and asking that a note should be 
made that defendants 2~ -i are his legal 
representatives. Saadat Stiali letl a widow 
Mt. .Jaiiiila Begain, but Die iilainlili did 
not admit that slio was the legally mar¬ 
ried wife of Saadat Shah and therelore 
made no apidication lor impleading hei 
as one of his heirs. An issue was framed 
on the question whether Jamila Regam 
was tlie widow of Saadat Shah and the 
trial Court on taking the evidence decided 
the issue in the atlirmative. The questioii 
then arose whether the suit had not 
abated wholly or partly in consequence of 
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the fact tliat Saaclat Shah's wiflow had 
not been impleade.l. The ti'ial Court 
found that from the terms of the mort¬ 
gage deed itself it appeared that Saadat 
Shah had no interest in the hypothecated 
properly and therefore it was unnecessary 
to implead Jamila Begam his widow. The 
trial Court accordingly decreed the claim 
■with costs. Defendant 2, Haibat Shah 
appealed to the Court below contending 
that the suit had abated on the expiry of 
three months from the death of Saadat 
Shah, as his widow had not been im¬ 
pleaded, and that the trial Court had 
wrongly held that Saadat Shah had no 
interest in the property in suit. 

The Court below agreed with the trial 
Court in finding that Saadat Shah had no 
interest in tho property hypothecated. In 
our opinion this finding was clearly 
erroneous and based upon a misapprehen¬ 
sion. Although Saadat Shah had no in¬ 
terest in tho hypothecated property at 
the date of the oxecut-on of the mortgage 
deed in suit, he was undoubtedly one of 
the heirs of his father, Jamiat Shall, who 
was one of the mortgagors, and he must 
have been one of the heirs of his uncle 
Safdar Shah to tho same extent as his 
brothers, defendants 2—4, who wore ad- 
mittolly he rs of Safdar Shah It is im¬ 
possible to hold therefore that Saadat 
Shah had no interest in the hypothecated 
property by right of inheritance from his 
father and his uncle, who were tho 
original mortgagors. 

It is unnecessary for us to consider whe¬ 
ther tho application for bringing defen¬ 
dants 2—4 upon tho record as heirs of 
Safdar Shah was within time or not. Tlie 
position is that Jamila Bogain has been 
found to be the lawful ‘widow of Saadat 
Shah, a deceased defendant, and the ques¬ 
tion arises : What is the effect of tho 
jilaintiff’s omission to implead Jamila 
Bogam as a legal heiress and legal repre¬ 
sentative of Saadat Shah ? It has been 
contended by the learned advocate for 
the appellant that the effect of the plain¬ 
tiff's failure to implead Jamila Begam is 
to cause the abatement of tho whole suit. 
Ho contends that the heirs of the 
mortgagors are jointly liable to pay tho 
whole amount of the mortgage money and 
that it is not open to the mortgagee to 
obtain a decree against a portion of the 
mortgaged property for recovery of tho 
proportionate amount of mortgage money. 
He has been unable to refer us to any 


clear authority in support of his conten¬ 
tion. 

On the other hand it has been ai'gued 
by the learned advocate for the respon¬ 
dent that even though it may be held that 
the suit has abated as against tho deceased 
defendant Saadat Shah this does not 
necessarily mean that the whole suit has 
abate 1. His contention is that the mort¬ 
gagee is entitled to a deci*ee for sale of 
the remaining mortgaged property, that 
is, the mortgaged property e.xcluding the 
share of Saadat Shah, and is entitled to 
sell the re'm'.ining portion of the mort¬ 
gaged property to recover a proportionate 
amount of tlie mortgage money. In our 
opinion this contention is correct and 
must prevail. It must be held that the 
suit has abated as against the deceased 
defendant Saadat Shah under O. 22, 
K. 4 (3) as one of* his legal representatives 
namely, his widow has not been brought 
on the record within the period of limita¬ 
tion. It must be noted however that this 
sub-rule clearly lays down that tho suit 
shall abate as against tho docasod defen¬ 
dant only. O. i. \i. 9 further shows that 
a suit cannot, bo defeated by reason of 
non-joinder of parties and the Court may 
in every suit deal with the matter in con¬ 
troversy so far as regards tho rights and 
interests of the parlies actually before it. 
Wo have been referred to the ruling of 
a Bench of this Court in Criineshi Lai v. 
Chantn Singh (1). In that case a plain¬ 
tiff raortgigoo sued for recovery of the 
whole of his mortgage money by sale of 
the whole of the mortgaged propoity but 
by an oversight omitted to implead cer¬ 
tain persons who had acquired a share 
in the propertj’ subseiuent to tho mort¬ 
gage in suit it was held that so much 
claim should be decreed as was propor¬ 
tionate to the interests of the persons 
who wore before the Court. We agree to 
tho reasoning of this decision which fol¬ 
lows an earlier decision of the Calcutta 
High Court reported in Iviam All v. Baij 
Xath Ravi Sthu{2). 

In our opinion therefore the plaintiff is 
entit led to a decree for sale of the pro¬ 
perty of tlio defendants other than tho 
deceased defendant Saadat Shah to reco'ver 
a proportionate amount of the mortgage 
money. It is necessary that the trial 

Court should come to a finding on tho 

^ ^ ^ _ _ _ _ _ _ 

(l) [1913] 35 All. 247=IJ l.C. 6U. 

(i) [19061 33 C.il. 613=8 C.L..r. 576=10 

O.W.N. 551. 
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extent of the share in the property ovvnod 
by Saaiat Shah. We accordingly remand 
the case to the trial Court for coming to 
a finding upon the issue. What is the ex¬ 
tent of the share in the mortgaged pro¬ 
perty owned by Saadat Shah deceased ? 
After recording a finding on this issue the 
trial Court should pass a decree for sale 
of the re mining mortgaged property, that 
is, excluding the share of Saadat Shah for 
the recovery of a proportionate amount 
of the mortgage money. The remand is 
under O. 41, R. 23, Civil P. C. The 
decree? of both the Courts below are dis¬ 
charged. Parties will be allowed to 
adduce evidence regarding the issue svhich 
we have re nitted for decision to the trial 
Court. Parties will pay and receive costs 
in all Courts in proportion to success and 
failure. 

B.V./u.K. Order, accordingly. 
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D.\L J. 

Ali Ha.sau—Plaintiff —Appellant. 


V. 

Mi, liashi'lan and another Defendants 


—Respondents. 

Second Appeal No. 1497 of 1928, De¬ 
cided on 20th February 1930, from docree 
of Dist. Judge, Gorakhpur, D/- 14th 
Juno 1928. 

Transfer of Property Act (4 of 1882), S. 5< 
_Sale— Transfer of property to wife in pay¬ 


ment of dower is sale. 

Assicnment of property by a- M;\hommcU!in to 
his wife tvs her dower is not a sale; but transfer 
of proportv* to the wife, in pvymcnL of a certain 

amount of dower is a ‘J*.® 

of S. .'>4: 5 All. 6’> and t I. C. 48G, 

1927 Oii lh 201 , not Foil. 1 * ^ 

Har Bans Sahai - for Appellant. 

Iqbal Ahmad and Mannar Alam^lor 


Respondents. 

Judgment.—I do not agree with the 
view of law taken by the learned Judge 
of the lower appellate Court that a 
tvansfor by a Muhammadan in lieu o a 
certain dower debt does not amount to 
a sale. In the present case the plaintifi. 
son of one Jahangii', who was the son of 
Mt. Misran Bibi, sued for ins share of a 
certain house on the death of Mt. Misran 
Bibi. Jahangir had predeceased Misran 
Bibi. The defence of plaintiffs step¬ 
mother Mt. Batulan, Jahangir’s second 
wife, was that the house had boon gifted 
to her. This defence is put forward in a 
Homowhat inartistic manner in para. 3 
of Mt. Batulan's written statement ; 


“This defendant was not willing to marry, 
and she gave her consent only when it was 
agreed upon that in lieu of her dower debt tho 
father of tho plaintifi and Mt. Misran Bibi 
would give her the house in dispute. Accor- 
dinglv. in lieu of her dower debt, the plaintill's 
father and Mt. Misran Bibi gave her the house 
in dispute and put her in possession thereof.” 

The house was the property of Mt. 
Misran Bibi, so Jahangir had no interest 
therein which he could transfer, and Mt. 
Misran Bibi was not bound to pay the 
dower debt and therefore the transfer by 
her could not have been in lieu of dower 
debt. In iny opinion the second view 
taken by the lower appellate Court is 
correct, that the transfer was a gift by 
Mt. Misran Bibi in order to induce Mt. 
Batulan to marry Jahangir whose first 
wife had died before then. Taking this 
view of the case the transfer was a gift 
pure and simple. The objection therefore, 
that the transfer being a sale ought to 
have been evideicedbya reg stere i and 
stamped deed, does not arise and tho 
plaintiff cannot lay any claim to the 
house. 

The respondent’s counsel raised the 
plea of adverse possession that the holder 
of property in pursuance of an ineflective 
sale must bo considered to bo a tres¬ 
passer ; this plea will be of no avail to 
him because the suit has been brought 
within twelve years of Mt. Batulan s 
marriage. 

It appears to me that the Oudh ruling. 
Talib Ali v. Kaniz Fatima Begam (l). 
quoted by tho lower Court, is in conf ict 
with tho ruling of this Court rejortod 
as Fida AH v. Muzaffar Ali (2) which 
is entitled to particular respect and it is 
the judgment of a very eminent Muham¬ 
madan jurist. .At p. 69 of the report the 
distinction is drawn between assignment 
of property to a wife as her dower in 
which case there will bo no salo and the 
transfer of property to a wife in payment 
of a certain amount of dower, in which 
case it would be a sale. This view was 
accepted by a Bench of the Calcutta' 
High Court in 1906 in Abbas Ali v. Karim 
Bakhsh Shikdar (3). It is however not 
necessary to enter into a detailed dis¬ 
cussion of this matter having regard 
to tho view of tho transaction taken by 
rno. 

(1) A. I. II. 1027 Oiidh 204=102 I. C. 142=2 

tuck. 57*%. ... .. 

(2) [18dSl ^ All. A- 1'^- 

(3) [1909] 1 I. G. 400. 
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This appeal fails and is dismissed with 
costs. 

k.x./r.k. Appeal dismisaeil. 
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JlEARS, C. -T. AND Sen, .1. 

Ilam Das -IMaintit!—Appellant. 

V. 

Parmanandgir and anothei —Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 51 of 1929, 
Decided on 4th December 1930, from de¬ 
cision of Boys, J., D/ • 6th Novem¬ 
ber 1928, in Second .-Appeal No. 1176 of 
1926. 

la) N. W. P. Rent Act (12 of 1881), S. 7 
—Position of zamindar usufructuarily mort¬ 
gaging his zamindari including 5ir enunciated 
—Agra Tenancy Act (2 of 1901), S. 10. 

A kiamindar who makes a usuftucluary mort- 
jjage of his z.vmindari including his sir lands 
<lo 2 s not so lose or part with his proprietary 
rights within the meaning of S. 7, N. W. P. 
Rent Act, so as to become an esproprictary 
tenant of his sir land, although under S. 10, 
Tenancy .\ct, the proprietor of a mahal or a p.xrt 
of a mahal becomes the esproprictary tenant of 
a sir land upon his sxeculing a usufructuary 
morlgage of the zamindari share or of Iho sir 
plots: 16 All. 327 IP.B.), lief. [P 240 C 2] 

lb) N. W. P. Rent Act (12 of 1881). S. 9 l2) 
—/amindar making usufructuary mortgage of 
zamindari without .tir in 1867 and of str in 
1895 - -Plaintiff taking assignment of first in 
1900 and defendant of second mortgage in 
1910—In 1913 plaintiff purchasing equity of 
redemption of both mortgages and suing de¬ 
fendant for redemption of sir mortgage of 
1895—Plaintiff is entitled to redeem. 

Prior to the pxssing of the Tonanc}. •\ct, a 
zamindar who made a usufructuvry mortgage of 
his zamindari wi'.houb sir covtld validly mort¬ 
gage his sir land subsoijuonlly and such a mort¬ 
gage did not oBend agvinst the provisions of 
S. 9 (21, N. W. P. Rent .\ct. 

A zamindar made a nsufruotnaiy morlgage of 
his zamindari without sir in 1867. Subseijncnlly 
in 1895, ho eseented a usufructuary mortgage of 
his sir. Plaintiff took an assignment of the first 
mortgage in 1900 and the defendant of the se¬ 
cond mortgage in 1910. In 1913 plaintiff pur¬ 
chased the equity of redemption in the property 
covered by both the mortgages and instituted a 
suit against the defendant for redemption of the 
mortgage of 1895 relating to sir. 

Held : that the plaiutilf was entitled to 
redeem. [P 241 C 2J 

(c) Agro Tenancy Act (2 of 19011, S. 10— 
.Sir land mortgaged usufructuarily before Act 
— Subsequent sale of zamindari together with 
sir after the Act — Right of exproprietary 
tenant to recover possession of sir plots does 
not arise till his vendee has redeemed mort¬ 
gage. 

The right of a usufructuary inortg.agee to re¬ 
tain possession of the sir land mortgaged to 
him before .\ct 2 of 1901 came into force is 
not afiected by a sale of the zamindari sharer 
together with the sir afler the cnforcemeut of 
the aforesaid act. In such a case the mortgagee 
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continues to be the mortgagee of the sir plots 
and the right of the exproprietary tenant to 
recover possession does uot arise till his vendee 
has-redeemod the mortgage. The right of the ex- 
proprietary tenant must he deemed to be in abe¬ 
yance during the continuance of the mortgage. 

[P 241 C 1] 

S. .S. So.ttri /—for Appellant. 

(7. S. Dajpai —for Respondents. 

Mears. C. J, —This is an appeal by 
the plaintiff under S. 10, Letters Patent 
Act, and arises out of a suit for redemp- 
l ion of a mortj'age which w«s created 
under a registered instrument dated 30th 
December 1895. 

Sheobalak, Sheoratan, Ranjit Ram and 
Bhagwati Prasad were members of a 
joint Hindu family and owned a zamin¬ 
dari share consisting of 1 anna 15 
gandas in mauza Tingrahi. T^iis zamin¬ 
dari share included certain sir plots hav¬ 
ing an area of-6 biglias 16 biswas. On 
20th July 1867 Sheobalak and Sheoratan 
mad© a usufructuary mortgage of the 
zamindari share referred to above (but 
not the sir lands appertaining to the 
zamindari) in favour of Mahipal and 
Sheo Bandhan. On 30th December 1895 
Sheobalak and Mt. Ananti who was the 
widow of Slieoratan and .mother and 
guardian of Rajit Ram, Bhagwati Prasad 
and Atasi executed a usufructuary 

mortgage of the entire sir lands in favour 
of Ham Chandra Das for Rs. 140. 

Under a sale deed dated 20tli January 
1900 the mortgagees of the zamindari 
siiare assigned tlieir rights and interests 
to Ram Dass, the plaintiff-appellant. On 
20fcli Marcli 1910, Bliikam Chand and 
Gokul Chand, sons of Ram Chandra Das 
sold tlieir mortgagee rights in the sir 
plots together with some other properties 
to Mahant Anand Gir who was the 
si)iritual preceptor of the defendant Par- 
inanand Gir. 

The resuU of the two last-mentioned 
transactions was that tlie plaintiff be¬ 
came the assignee of the mortgagee 
rights in the zamindari and the defen¬ 
dant became the assignee of the mort¬ 
gagee rights in the sir lands. 

Sheol>alak, Sheoratan and Ranjit Ram 
having died during the continuance of the 
joint family, the estate vested in Bhag¬ 
wati Prasad alono by survivorship. On 
2nd June 1913 Bhagwati Prasad sold his 
equity of redemption in 1 anna 15 
gandas zamindari share and also 
G bighas 16 biswas of sir lands to 
the plaintiff Ram Dass. In consoquenco 
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o{ ihis transaction the rights of the mort¬ 
gagor and the mortgagee having merged 
in the same person. Ram Dass became the 
absolute owner of I anna 15 gandas of 
the zamindavi of mouza Tingrahi. He also 
became the owner of the mortgagors in¬ 
terest in 6 bighas 16 biswas of sir land 
which had remained in possession of 
Mahant Anand Gir by reason of the as¬ 
signment of the mortgagee rights under 
the dead dated 30th December 1895. 

The present suit was commenced by 
Bam Dass on 24th October 1924 in the 
Court of the Munsif of Mirzapur and was 
directed against Mahant Parmanand Gir, 
the successor-in-title to the estate of 
Mahant Anand Gir. 

The plaintiff, as purchaser of the equity 
of redemption claimed to redeem the 
mortgage dated 30th December IS95 
related to the sir plots. He also claimed 
Rs. 253 for arrears of rent due from the 
defendant on the allegation that Bliikam 
Chand and Gokul Chand bad been paying 
an annual rent of Rs. 28 in respect of the 
land to the plaintiff and that tlio pay¬ 
ment had been continued by Anand Gir 
but that no payment had been made since 
1322-F corresponding to 1915 A. D. As 
regards this sum the plaintiff had insti¬ 
tuted a suit in the revenue Court against 
the defendant but the suit was dismissed 
on the ground that the relation between 
the parties was not that of landlord and 
tenant and that the claim for arrears was 
not therefore cognizable by a Court of 
revenue. 

The plaintiff admits that a sum of Rs. 
140 is pavablo to the defendant as the 
price of redemption but he prays that 
the said amount be deducted from the 
sum of Rs. 252 wiiich was due to him and 
that a decree for the balance be i)assed 
in his favour. 

The suit was contested on the ground 
that the plaintiff was not entitled to re- 
doom the mortgage or to sue for 
of rent and that in any case the pUmtilt 
was not entitled to recover arrears for a 
])©vit> l of more Ilian three yoais. 

Three issues were framed by the _ Court 
of first instance and they wore decided in 
favour of the plaintiff. The Court clearly 
hold tliat tlie plaintiff was a person ha\ - 
ing "any interest in or charge upon the 
right to redeem the property 
meaning of S. 91 (b). T. P. Act (4 of 1^2) 
and .as such was entitled to redeem. 1 
Court observed that 


“the question whelhev any exproprietary rights 
accrue on such vedeuiption to the original iiiort* 
gagor or not will be a question between the 
plaintilf and the original mortgagor, and the de¬ 
fendant cvn have no right under the law except 
to get b.ick his money advanced in terms of the 
deed of mortg.ige.” 

As to the claim for arrears it observed 
as follows : 

“In the deed it is mentioned that the rent of 
the property transferred is Hs. 28 per annum. 
The contention of the plaintiff is that this Bs. 28 
is the measure of land revenue over the whole 
patti in tjie possession and ownership of the 
mortgagor and this amount had to be paid by the 
mortgigee to the mortgagor or to any transferee 
of the mortgagor and that the mortgagee was to 
benefit himself by the usufruct obtained 
over and above this Rs. 28 per year 
Thus it appears from the conduct of the parties 
that R.S. 28 was payable to the mortgagor or a 
tr.ansferee of the mortgagor from the original 
mortgagee under the deed dated 1895. 

On these findings the plaintiff s claim 
was decreed and the defendant was 
directed to pay Rs. 112 to the plaintiff 
within a month. 

Oil appeal the lower appellate Court 
affirmed the decision of the trial Court. 
It held that the plaintiff was entitled t6 
redeem and that the suit for redemption 
could not be defeated by reason of the ac¬ 
crual of an oxpvoprietary tenancy in favour 

of Bhagwati Prasad ; , , j i 

“The plaintiff is the proprietor of the land and 
he is cortviiilv entitled to redeem the mortgage ; 
if his vendor has got any exproprictary title it is 
between him and ibo plaintiff but the defendant 
cannot m.\ko a stand on the rights of iih -gwati. 
Bhagwati if he so likes can sue for pos-session 
against the plaintiff within six months of his 
possession.*' 

It also upheld the claim for Rs. 252 on 
the ground that the plaintiff was entitled 
to recover that amount under S. 70 (c), 
T. P. Act : 

“According to S. 76 (c). T. P. Act. he must pay 
the rent and all public charges out of the income 
of the property and after piymentof such charges 
he can appropriate the rest of the profits towards 
his interest. This amount was to bo paid to the 
zamindir, Sinco l91.8 plaintiff has boon the zam- 
indar of the plots and the mortgageoa were bound 

to pay that amount to them.. I 

think the learned Munsif was justified in talcing 
into account this sum and as the niortgnpeo did 
not piy what ho was bound to pay to the mort¬ 
gagor he was entitled to get that amount de¬ 
ducted at the time of the payment of the mort¬ 
gage-money and if there w.as any surplus in his 
favour to get a decree for that against the mort¬ 
gagee.*’ . 

On appeal a learned Judge of this Ccuirt 

by his decision dated 0th Isovemhei 1928 
overset the decrees of the Courts below 
and dismissed tho plaintiffs suit in its 
entirotv. Bv an oversight the claim for 
recovery of Rs. 252 was not gone into. 
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Dealing with the plaintiff’s title to re¬ 
deem under the purchase of the year 
1913 the learned Judge observes as fol¬ 
lows : 

"They thus bccxme in 1913 full proprietors. 
But <li :liculty has arisen in reference to a further 
cl luso of the svlo-doed. It purported to trvnsfcv 
to the pliviutilTs the .sir plots formerly vested in 
Shoobal ik and Sheocitin. This agiincvn only 
meui thvtit purported to transfer to them the 
ex-proprietary or eultivatory rights which ro- 
miinccl with the heirs of Sheobaiak aud Sheo* 
rat in subject to the mortgage of 1S95 if that was 
a valid mortgage. 

*'N’ow it is by virtue of this latter clause, their 
purcliiso of the cultiv.itoiy or ex-propriet iry 
rights of the successor-in-interest of the original 
mortgagors, that they hive purpor’el to bring 
the present suit for redemption of the mortgage 
of 1895. 

"The defendint pleaded that the plaintilts hid 
no right to institute a suit for redemption at all. 
Ho contendol that the eultiv.atory rights re- 
miinol in Sheo’)ilak and Sheor.vtan and their 
successor-in-interest, an<l did not vest in any 
way at all in the plaintiffs. The contention ap¬ 
pears valid, and, so put, it cannot be really seri- 
ou.sly contested by the plaintiffs. In 1913 the 
transfer by the heirs of Sheobaiak and Shcorat.in 

of their expropriotary rights was invalid. 

."Vny parsons hiving any interest in the proprie¬ 
tary rights have a right to redeem a mort¬ 
gage affecting tho?o proprietary rights, but the 
l^roposition appears to mo to bo stated too^widcly 
when it says that because a plaintiff h*id ac- 
ffnired the full proprietary rights, hohidthcro- 
fore a right to rcioem a mortgage of merely cx- 
pro'>riotiry rights." 

' The judgment evidently proceeds upon 
a misxpprohonsion of facts. 

W'lsn the usufructuary mortgage of the 
sir plots was executed on 30tli December 
1895 the \ct in force was the N W. P. 
Rent .Vet (12 of 1381 local). S. 7 of the 
Act provide I that 

"ovorv person who miv hereafter lose or part 
with his proniotary rights in any mahal shall 
have a ri^htof occupancy in the land hold bv 
him as sir in such mahal at the date of such 
lo^s or parting, at a rent which shall be four 
annas in the rnpoo less than the prevailing rate 
p,IVable bv ton ants at will for Ivnlof similar 
quality and with similar advautages. 

Pea-sons having such rights of occupanev shall 
be called ‘ o?pro)riatary tenants' andsliall have 
all the rights of occupaucy tenants.” 

Section 9 (2) provided that 

"no other right of occupancy ^shall be transfer¬ 
able ill oceoution of a decree or otherwise done by 
voluntary transfer between persons in f ivour of 
whom as cosh irers such right originally arose, 
and to havo become by succession cosharers 
therein.” 

It was held by a Pull Bench of this 
Court in Khifili Ram v. Natha Lai (l) 
that “a right of occup.incy” referred to 
above must not be confounded with “a 
right to occupy.” What para. 2. S. 9. .Act 
"a)■ [1893] 15 All. -219=118937 aTW.N. 1->5. 
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12 of 1881 does enact is “no other right 
of occupancy shall be transferable, etc.” 
which is a very different thing from en¬ 
acting that ”no other right to occupy 

shall bo transferable.” 

“Paragraph 2, S. 9 makes all rightsofoccu- 
panev other than those of tenants sat ffsei rates 
absolutely incapable of being transferred except 
by voluntary transfer between parsons in favour 
of whom as cosharers such right originally arose, 
or to have become by succession cosharers there¬ 
in.” 

The transfer of a right to occupy by 
the execution of a usufructuary mortgage- 
dead did not therefore offend against the 
provisions of S. 9 (2) of the .Vet. It was, 
held in Ma'lho Bharti v. Barti Shujh (2) 
that a zatnindar who makes a usufructu¬ 
ary mortgage of his zainindari including 
his sir land does not so “lose or part with 
his proprietary rights” within the mean 
ing of S. 7, Act 12 of 1881 so as to be¬ 
come an exproprietary tenant of his sir 
Ian 1. 

Under S. 10, Tenancy Act (2 of 1901, 
local), the proprietor of a mahal or of a 
part of a mihal became the ex-proprietary 
• tenant of a sir land upon his executing a 
usufructuary mortgage of the zamindari 
share or of the sir plots. 

It ought to be distinctly understood that 
on 30th December 1895 Sheobaiak and Mt. 
Ananti were the owners in possession of 
the sir plots 11 in number having a 
total are.a of 6 higlias 16 biswas. Up¬ 
on their usufruotuarily mortgaging these 
plots to Ra 11 Chandra Das, no exproprie- 
tarv rights arose in their favour under 
K. 7. N. W. P. Rent .Vet (l2ofl88j. 
which was then in force. The exproprie¬ 
tary rights in those plots did not accrue 
in f ivour of Bh igwati Prasad till on his 
executing the sale dead in favour of Rim 
Dass, appellant, on 2nd June 1913. The 
oxproprietary right accrued in the sir 
plots by reason of S. 10, .Vet 2 of 1901 
which was then in force, hut it did nob in 
any way affect the log.iliby or validity of 
the u .afructuary mortgage which had boon 
created before the passing of that act (see 
the saving clause in S. 2, sub-3. -1 of the 
Act). The point is covered by the deci¬ 
sion of this Court in Shco Lai Singh v. 
Shiikkdeo Singh (3) In tliis case the 
title of the usufructuary mortgagee under 
an instrument of 1391 was in issue, an I it 
was held that the mortgage having been 
made in 1891, the p rovisions of the Vgra 

(2) [1394] IG All. 337=(l89i) A.W.N. 110 

(Ij'.B). 

(3) [1909] 31 All. 358=2 I. C. 462. 
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Tenancy Act of 1901 did nob apply and 
the mortgagor acquired no exproprietary 
rights in respect of the sir. 

On 2nd June 1913 the defendant was 
in possession as mortgagee of the zamin- 
dari rights in the sir lands. Bhagwati Pra¬ 
sad, as the representative of the original 
mortgagors, was the owner of the equity 
of redemption in the said plots. He sold 
the equity of redemption in the said plots 
to the plaintiff-appellant. It was after 
the sale, and not before, that he became 
the exproprietary tenant with reference 
to the said plots. Under the sale deed, 
dated 2nd June 1913, Bhagwati Prasad 
did nob transfer his expropriotary rights 
in the sir plots to the plaintiff nor could 
the transaction be treated as one pur¬ 
porting 

to trausfor to tho plaintiff the exproptietary or 
cnltivatory rights which remained with tho heirs 
of Sheobalak and Sheoratan subject to tho mort¬ 
gage of 1895 if that was a valid mortgage. ” 

Tho right of usufructuary mortgagee to 
retain ijossession of the sir land mort¬ 
gaged to him before Act 2 of 1901 
oamo into force is not affected by a sale 
of the zaraindari share together with the 
sir after tho enforcement of tho aforesaid 
Act. In such a case the mortgagee con¬ 
tinues to be the mortgagee of the sir 
plots and the right of the exproprietavy 
tenant to recover possession does not 
arise till his vendee has redeemed the 
mortgage. The right of tho expioprietary 
tenant must be doeme l to bo in abeyance 
during tho continuance of tho mortgage. 
Except in tho loose sense, tho mortgage 
cannot bo said to attach to the exproprie¬ 
tary right. In S)io,m Dds v. Bcttul Bihi 
(4), whore Rajah \\i, a zamindar, having 
mortgaged by way of usufructuary mort¬ 
gage his zamindari together with his sir 
land, subsequently lost his zamindari 
rights and bociino an exproprietary tenant 
of the sir. It was hold that the usu¬ 
fructuary mortgage did not become in- 

ortoctual : . .. 

“ When Riij^b Ali lost his proprietary ri«bU 
in tho «tr, his tenure w.as changed, no doubt, 
from thvt of a proprietary tenure to an oxpro¬ 
priotary tenure. Some interest however in tho 
sir lands still remained vested in him ; but he 
had already disposed of tho usufruct of tho land 
by the mortgage.^ which ho had executed in 
favour of tho defendants. These mortgages, we 
think, attached to, and bound tho^estato of tho 
mortgagor in its altered conditions. 

\Vo arc in general agroomont with this 
decision. 

3y® J're therefore of opi nion t hat the 
' (4) ‘i* All. A. W. N. 15’5. 
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learned Judge of this Court was in error 
in holding that the plaintiff-appellant was 
not entitlecl to redeem the mortgage. 

We have no tloubt that the plaintiff 
has failed to prove his right to recover 
Rs. 252. This part of the case is set out 
in para. 5 of the plaint. We have exa¬ 
mined in detail the two documents dated 
30th December 1895 and 20th April 1910. 
There does not appear to have been any 
stipulation or agreement between the par¬ 
ties to those documents under wh ch a 
sum of Rs. 28 was payable annually by 
the usufructuary mortgagee to the ori¬ 
ginal mortgagor or to' his successor-in- 
interest. In the document of 1896 a sum 
of Rs. 12 has been shown as rent against 
five of the plots mortgaged, and a sum of 
Rs. 16 against the remaining seven plots. 
The relation between the parties was 
that of mortgagor and mortgagee. These 
entries cannot be construed to mein that 
tho mortgagee had thereby agreed to pay 
those two sums as rent to the mortgagor. 
There is the usual indemnity clause in 
tho mortgage bond, that in the event of 
the mortgagee being deprived of his pos¬ 
session or upon his losing the mortgage 
security, he will be entitled to recover the 
principal sum with interest at the rate of 
2 per cent per annum. This has been 
construed by the Courts below to mean 
that this clause, together with entries 
relating to rent, amounts to an agreement 
on tho part of tho mortgagee to pay 
Rs. 28 annually to tho mortgagor after 
deducting from the usufruct of the pro¬ 
perty tho profits due to him at tho rate 
of 2 per cent on the principal mortgage 
money. This is a forced and an unna¬ 
tural construction of the documents. 

Section 76 (c), T. P. Act, is not helpful 
to tho plaintiff-appellant. There is no 
evidence on the record that this sum of 
Rs. 28 is the proportionate share of re¬ 
venue payable for the sir plots mortgaged. 
We are therefore of opinion that the 
I)laintiff has failed to make out his case 
for tho recovery of Rs. 252. 

Tho result is that we allow tho appeal 
in part, modify the decree of this Court 
and also of tho lower Courts by granting 
tlio plaintiff a decree for rociomption of 
tho mortgage, dated 30th December 1896, 
upon bis depositing in the Court of first 
instance Rs. 140 to the credit of tho de¬ 
fendant-respondent within three months 
of this date. Let a decree be prepared 
under O. 34, R. 8, Civil F.C. The plain- 
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tiff’s claim for recovery of Rs. 252 is dis¬ 
missed. Parties to pay and receive costs 
throughout in proportion to their success 
and failure. 

K.N./r.K. Order accordinghj. 
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Muker.ti and Benket, XT. 

Mohavimarl Husain — Applicant. 

V. 

Ht. Nanhi and others —Opposite Par¬ 
ties. 

Civil Revn. No, 143 of 1930, Decided 
on 2ncl December 1930, from decree of 
Adcll. Miinsif, Bijnor, D, • 1st April 1930. 

Civil P. C. (1908), S. 115--Award granting 
joint decree against defendants as heirs of 
deceased—Award set aside, one defendant not 
being party lo reference—High Court will not 
interfere—Arbitration. 

Where an arbitrator ni\kos an award granting 
a joint decree against defendants as hell's of the 
deceased, and the trial Court sots it aside on the 
ground that one of the defendants was not a 
party to tlio reference, it would be necessary to 
calculate the different shares, distributable to 
the different heirs even for upholding the award 
partially and High Court will not interfere in 
revision : I• 1924 Pat. 33, Dist. 

[P 242 C 2] 

B. Malik —for Applicant. 

Shiva Prasad Sinha—iov Opposite 
Parties. 

Mukerji, J.—This is an application in 
revision against an order passed by a 
learned Munsif, dated 1st April 1930, by 
which he set aside an award and directed 
that the suit should proceed in his Court. 
It appears that the plaintiff paid off a 
certain debt due by- these persons, Mt. 
Nanhi and her two children Amir Husain 
and Allah Doi as the heirs of Chhedda, 
The debt was a mortgage debt for 
Rs. 500 and the plaintiff paid off the debt 
on the assurance that his nephew would 
he married by the mother to the daughter 
and the mother would relinquish her 
share in the inheritance in favour of Mt. 
Allah Dei, the proposed wife of the plain¬ 
tiff’s nephew. After the payment, the 
negotiations fell through and the plain¬ 
tiff brought this suit out of which this 
revision has arisen. During the course of 
the hearing Amir Husain died, and he 
was succeeded by his mother’s sister and 
paternal uncle Saddu, a brother of 
Chhedda, tho father and mortgagor. It 
was agreed that there should be a refer¬ 
ence to arbitration, and that one Mr.Zahir- 
uddin should decide the matter in differ- 
once among the parties. Mr. Zahirud- 
din submitted an award and an exception 


was taken to it by Saddu that lie had 
made no reference and he was not bound 
by the award. 

Two points have been taken in this 
Court ; firstly, Saddu was, as a matter of 
fact, a party to the refei'ence to arbitra¬ 
tion and secondly even if he was not he 
could be exempted from his proportionate 
liability as the plaintiff proposed to do so 
and the rest of the award could be up¬ 
held by the Court below. 

On the first point it seems clear frotn 
the petition of reference that Saddu was 
not a party to the reference. Nobody 
signed for him and nobody professed to 
verifj* the petitions before the Court on 
Saddu’s behalf. 

On the second point it appears that, 
the arbitrator made an award granting a| 
joint decree for money against all the^ 
defendants and against the propertyj 
mortgaged by Chhedda. It is urged on 
the authority of BagUunatU Shukul v. 
liamnip Raut (l) that it was open to the 
Court below to differentiate and exempt 
the share of Saddu and to make a decree 
against the rest. The case quoted how¬ 
ever was entirely different from the facts 
before us. There the several defendants 
were severally and separately in posses¬ 
sion of different plots of land, and it was 
held that if some of tho defendants hold¬ 
ing separate property were not bound by 
the award their shares could be exemp¬ 
ted. Here we find that the decree was a' 
joint one, and unless we sit down to 
calculate the different shares, distribut¬ 
able to the different heirs we cannot 
uphold the award even partially. In the 
circumstances we do not think that we 
should interfere in revision. In the re¬ 
sult the application fails and is hereby 

dismissed with costs. 

P.N./r.K. Revision dismiss ed. 

~(1) a 7^.~R. 1924 Pftt. 33=70 I. C. 2=2 Pat. 

777. 
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Mears, C.J. and Sen, J. 

Chandharan Krishna Kumari —Appel¬ 
lant. 

V. 

Chaudhri Naubehar Singh — Respon¬ 
dent. 

First Appeal No. 212 of 1929, Decided 
on 28th November 1930, from order of 
Addl. Dist. Judge. Moradabad, D/- 3id 
May 1929. 
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Succession Act (1925), S. 384—^No appeal 
lies from order refusing to cancel certificate. 

No appeal lies from an order refusing to 
cancel a succession certificate, it being not an 
order granting, refusing or revoking a certificate. 

[P ‘213 C 1] 

L. M. Boy —for 

N. C.Vaiah —for Rosponclont. 

Sen, J. —This appeal is clearly mis- 
eonceiveJ and ought to bo dismissed. On 
liOth December 1920 a succession certifi¬ 
cate was granted to the appellant condi¬ 
tional upon her furnishing security for 
Rs. 6,000. A security bond was duly 
executed. She made an application for 
the cancellation of the said bond but her 
application was dismissed on 13th 
July 1928. A second application to the 
s.tme effect was made and this application 
also shared the same fate. An appeal 
has been presented to this Court from the 
order of the learned Additional District 
Judge of Moradabad refusing to cancel 
the certificate. A preliminary objection 
has been takento the hearing of the ap¬ 
peal on tho g-^ound that no appeal lies. 
An appeal is clearly a creature of statute. 
Under S. 384:, Succession Act (Act 29 of 
1925), an appeal lies to tho Court from 
an order of a District Judge granting, re¬ 
fusing or revoking a certificate under 
Part 10 of tho Act. The order in ques¬ 
tion is one refusing to cancel tho certi¬ 
ficate, and not being an order granting, 
refusing or revoking a certificate no ap- 
'peal clearly lies. We accordingly dismiss 
this appeal with costs including in this 
Court foes on the higher scale. 

r.m./r.K. Appeal dismissed. 
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Sen, J. 

Wall .\pplicant. 

V. 

Ganpat and another —Opposite Parties. 

Civil Rovn. No. 33 of 1930, Decided on 
23rd May 1930, from order of Judge, 

Hamirporo, D/- 20th December 1929. 

Contract Act (9 of 1872), Si. 129 and 
130—Contract of surety for appearance of 
judgment-debtor is one of continuing guar¬ 
antee and is revocable by notice to creditor— 

Civil P. C. (1908), S. 145. 

Where a person becomes :i surety, and oiceutos 
a surety bond stipulating: “I, the oxocutint, 
agree to become a surety (or tho judgment-debtor 
and covenant that I shall produce tho judgmoul- 
debtor in Court on each and every occasion when 
his attendance is called for by tho order of the 
Court,” the contract is of coutiiiuiug guarantee 
and it can bo revoked by the guarantor, as to 
future transactions, by notice to tho creditor. 
The fact that the revocation takes place a day 
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hoforo tho day which has boon fixed for the ap¬ 
pearance of tho judgment-debtor in Court does 
not in any way militate against the right of tho 
guarantor to revoke tho guarantee as to future 
transactions. [P 244 C 1] 

K. N. Laghate —for Applicant. 

Aynbika Prasad —for Opposite Parties. 
Judgment. —Ganpat and another ob¬ 
tained a money decree from the Court of 
Small Causos against one Baldeo for 
Rs. 141 and costs on 3rd August 1928. 
The decree-holders applied on 2nd August 
1929 for execution of tlieir decree by 
arrest of tho judgment-debtor. Tho judg¬ 
ment-debtor was arrested and brought in 
Court on 3rd August 1928, He asked for 
time to pay the decretal amount. The 
Court ordered him to produce a surety to 
guarantee his appearance in Court on the 
'various and several dates when his atten¬ 
dance might bo required. Wali Moham¬ 
mad, the applicant, undertook to become a 
surety for him and executed a surety bond 
on 3rd August 1928. He stipulated as 
follows : 

“ I, the executant, agree to become surety for 
the judgment-debtor and covenant that I shall 
produce the judgment-debtor in Court on each 
and every occasion when his attendance is 
called for by tho order of the Court. ” 

The Court directed that a month's time 
bo allowed to the judgment-debtor to pay 
up the decretal amount, and the surety 
• was directed to produce the judgment- 
debtor in Court on 3id September 1929. 

Tho surety appeared in Court, along 
with the judgment-debtor on 2nd Septem¬ 
ber 1929, when the judgment-debtor de¬ 
posited Rs. 15 in part payment of tho 
decree and prayed for further time up to 
the month of Aghan. The surety applied 
to the Court to bo released from his con¬ 
tract of guarantee and protested that no 
further time should be allowed to tho 
judgment-debtor. Tho Court refused the 
prayer of the surety. It did not dis¬ 
charge him from his liability, granted 
time to the judgment-debtor for payment 
of money up to 2l9t October 1929 and 
directed that the surety should be pro¬ 
duced in Court on that date. On 2l8fc 
October 1929, the judgment-debtor did 
not appear in Court, nor did ho pay the 
balance of tho decretal amount. The 
surety appeared and submitted that the 
judgment-debtor could not bo prevailed 
upon by him to attend tho Court. There¬ 
upon the Court directed that the surety 
should be sent to the civil jail for a 
period of six months for non-payment of 
tho decretal amount. This order has 


Wali Md. v. Ganpat (Sen. J.) 



244 Allahabad 


1931 


Mt. Abhilakhi V 

given rise to the present application for 
revision. The judgment of the Court 
below is sketchy and unsatisfactory. The 
crucial question in tlie case was whether 
the contract entered into by Wali 
Mohammad was one of continuing guar¬ 
antee or otherwise. In order to deter¬ 
mine this question the Court ought to 
have examined the terms of the contract. 
The Court ought to have addressed itself 
to the further question whether the con¬ 
tract came within the definition of a con¬ 
tinuing guarantee as given in R. 129, 
Contract Act. If the Court held that it 
was a continuing guarantee, a further 
question remained to bo answered as to 
whether the guarantor could or could 
not revoke his guarantee as to future 
transactions by giving the necessary notice 
to the creditor. These vital questions 
have been completely ignored and by an 
arbitrary judgment the surety has been 
directed to be detained in the civil prison 
for a period of six months. One cannot 
withhold the feeling that the liberty of 
the King’s subject has been trenched upon 
by the Court below most unreasonably, 
and, I may add, almost oppressively. 

It is contended that the contract en¬ 
tered into by the surety was of the nature 
of a “continuing guarantee” within the 
meaning of S. 129, Contract Act. The 
guarantee was evidently given for the 
performance of a series of acts wlien- 
ever they might happen. It extended to 
each and every occasion when the pre¬ 
sence of the judgment-debtor was to bo 
dii-ected for fulfilment of his obligation 
to pay the decretal amount in whole or 
in part. Under S. 130, Contract Act. a 
continuing guarantee may at any time be 
revoked by the surety, as to future tran¬ 
sactions by notice to the creditor. The 
Court below is of opinion that, in the 
absence of an especial stipulation in the 
contract of guarantee reserving to the 
guarantor a right of revocation, the said 
right cannot be exercised. If the con¬ 
tract be one of continuing guarantee, as 
I hold it to be in the present case, it can 
be revoked by the guarantor as to future 
transactions by notice to the creditor. 
The fact that the revocation took place a 
day before the date which had been fixed 
for tlie appearance of the judgment- 
debtor in Court does not in any way 
militate against the right of the guaran¬ 
tor to revoke the guarantee as to future 
transactions. The surety under the con- 
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tract was bound to pi'oduce the judgment- 
debtor in Court on 3rd September 1929. 
The surety was not prepared to be res¬ 
ponsible for the appearance of the judg¬ 
ment-debtor in Court after the last men¬ 
tioned date. He was quite within his 
rights to give a notice of a revocation of 
his contract with reference to any future 
date of attendance which might be fixed 
by the Court. The Court below has not 
considered the scope and effect of Ss. 129 
and 130, Contract Act, and has erred in 
liolding that the surety was not com¬ 
petent to revoke the contract of guar¬ 
antee with reference to future transac¬ 
tions. I am clearly of opinion that the 
order passed by the Court below, direc¬ 
ting detention of the applicant in jail for 
a period of six months by reason of the 
non-appearance or in default of appear¬ 
ance of the judgment-debtor on 21st 
October 1929, is illegal and unjustified. 
I accordingly allow this application, set 
aside the order of the Court below and 
direct that Wali Mohammad be discharged 
at once. 

P.N./r.K. Revision allowed. 
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Full Bench 

Mukerji, B.\nerji and Bennet, JJ. 

Mt. Abhilakhi —Applicant. 

V. 

Sada Nand and others — Opposite 
Parties. 

Review of Judgment in Letters Patent 
Appeal No. 38 of 1929, Decided on Ifith 
January 1931, order on application of 
Mt. Abhilakhi, applicant. 

^ (a) Civil P. C . (1908), S. 117—Civil Pro¬ 
cedure Code applies even to Letters Patent 
appeals. 

Section 117 applies the provisions of the Civil 
Procedure Code to chartered High Courts in the 
exercise of their appellate civil jurisdiction in¬ 
cluding their jurisdiction in Letters l atent 
appeals: A.I.B. 1921 P.C. 80, Rel. on.; 1 A.L.J, 
509 and A I. R. 1915 P. C. 85, Held Overruled 
by A. I. R. 19-21 P. C. 80. [P 247 C 2] 

:i.(b) Civil P C.,(1908), S. 114 —No re¬ 
view lies From judgment of Bench hearing 
appeal under Letters Patent (Allahabad), 
Cl. 10. 

Per Full Bench .—Procedure is one thing and 
jurisdiction is another. There is a clear dis 
tiiiction between procedure and jurisdiction. A 
Bench hearing a Letters Patent appeal derives 
its jurisdiction to he\r the appeal from the 
Letters I^atent and not from the Code, because 
the T etters Patent provide that such au appeal 
should lie to a Bench and the Code makes no 
such provision and as S. 114 is not intended to 
provide for the review of judgments passed in 
the exercise of jurisdiction derived from other 
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laws, an application for review of judgment 
passed by a Bench hearing an appeal from the 
decision of a single Judge would not He : 
{Milkerji, J, contra). 1 A, h. J. 509 ai^d A I.R. 
1915 P.C. 85, .-Ippr.; 40 Afati. 651, Oiss. from-, 
AM. R. 1921 P.C. 80. Expl.-. A.J.R. 19i& Mad. 
316 iF.D.),Expl and Dts<.[P 248 C 2, P 251 C 1] 

.-1. Saiiyal —for Applicant. 

Ambika Prasad Dube and Kedar Nath 
Sinha —for Opposite Parties. 

Opinion 

Mukerji, J. — The question that has 
been referred for ‘decision to the Full 
Bench is a short one, namely: 

“Whether under the provisions of the Civil 
Procedure Code (Act 5 of 1908), an application 
for review of a judgment, passed by a Bench 
hearing an appeal from the decision of a single 
Judge of the Court under Cl. 10 of the Letters 
Patent of the Allahabad High Court, lies.’ 

The answer to the question depends on 
the further question whether the Civil 
Procedure Code applies to a hearing of a 
Letters Patent appeal. By S. 117, Civil 
P. C., the provisions of the Code, except 
as provided therein, ai)ply to chartered 
High Courts. Unless therefore the hear¬ 
ing of a Letters Patent appeal comes 
within the exceptions mentioned in S. 117 
the provision of the Civil Procedure Code 
would apply to such an appeal. It is 
conceded that the exceptions enumerated 
do not api)ly to such an appeal except 
R. 35. O. 41. Civil P. C. The Bench of 
a High Court hearing an appeal from the 
decision of a single .Judge is as rriuch a 
High Court as the single Judge himself. 
The Letters Patent declare that certain 
appeals .would lie to the High Court . 
see Cl. 11. The High Court consists 
usually of more than one Judge, and by 
the Letters Patent the High Court is to 
frame rules by which it is to be settled 
what kind of cases would go before what 
number of Judges. The Letters Patent 
contemplate that there may be appellate 
decisions in certain cases by a single 
Judge. In such cases they provide that 
a further appeal would lie to two or more 
ludgos of the same Court. A Letters 
Patent appeal therefore is as much an ap¬ 
peal to the High Court as any other ap- 
jioal. In any case, the Judges compo¬ 
sing the Bench hearing the Letters Patent 
appeal are as much a High Court as 
.fudges lioaring, say, a first appeal from 
the judgment of a Subordinate Judge or 
a District Judge. The procedure to be 
applicable is that provided by O. 41, Civil 
P, C. excepting U- 35; see O. 49. K- 3. 
Civil P. C., last clause. 


It is therefore clear, that the proce¬ 
dure before and at the hearing, of a 
Letters Patent appeal by a Bench of the 
High Court, and the delivery of the judg¬ 
ment, are all governed by O. 41, Sch. 1, 
Civil P. C. 

Then the question is whether a review 
is allowed by the Code in respect of a 
judgment delivered by the Bench hearing 
the Letters Patent appeal. The answer is 
to bo extracted from the provisions of 
S. 114, Civil P. C , read with O. 41, Sch. 

1 of the same Code. S. 114, starts with 
the words **subject as aforesaid. This 
refers to S. 113 which runs as follows. 
''Subject to such condition and limitation 
as may be prescribed.” S. 114 therefore 
should road as follows: * Subject to such 
conditions and limitation as may bo pre¬ 
scribed, any person considering himself 
aggrieved . . . .” In this particular case 
the qualifying words have no special im¬ 
portance. S. 114 enumerates three cases 
in which a review of judgment is allowed. 
The first is “a decree or order from which 
an appeal is allowed by the Code but no 
appeal has been preferred.” The second 
is “a decree or order from which no ap¬ 
peal is allowed by the Code.” We are 
not concerned with the third case in 
which also a review of judgment is al¬ 
lowed. The third case is an entirely in¬ 
dependent case and has no reference to 
cases 1 and 2. If we read case No. 
2 in which a review of judgment is 
allowed wo find that a judgment given by 
a Bench of the High Court hearing a 
Letters Patent appeal comes clearly and 
without any ambiguity within the lang¬ 
uage of the case. The judgment of the 
High Court has to be ifoUowed by a de¬ 
cree which would bo executable as any 
other decree of the civil Court. The de¬ 
cree therefore that would be prepared in 
jHirsuance of the judgment of the High 
Court deciding a Letters Patent appeal 
is a decree from which no appeal is al¬ 
lowed by the Civil Procedure Code. In- 
deed, no appeal whatever is allowed by 
any law, unless it be a case in which an 
appeal to His Majesty in Council is ad¬ 
missible under the Civil Pi*ocedure Code. 
In this particular case which is under re¬ 
ference the suit was of a small value and 
an appeal from the Letters Patent Bench 
decision to His Majesty in Council is out 
of the question. We can therefore safely 
say that it is a decree from which no ap¬ 
peal is allowed by the Civil Procedure 
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Code. It has been argued that the cases 
1 and 2 are to be taken together and 
the word “decree” in case 2 is to be 
treated as a decree as described in case 
1. In other words, it is stated that 
the decree mentioned in case 2 must 
be a decree which is provided for by the 
Civil Procedure Code itself. I find it 
extremely difficult to accept this inter¬ 
pretation although even if this interpre¬ 
tation be permissible, it would not make 
any difference in the end. As I have al¬ 
ready pointed out, case 3 in which 
a review is allowed stands by itself and 
apart from cases 1 and 2. There is no 
reason to suppose that in interpret¬ 
ing the language by which case 2 has 
been described wo .should import some of 
the language employed in describing case 
1. This method of reading case 2 in my 
opinion is inadmissible under the true 
rules of interpretation. 

Assuming however that we are to 
(pialify tlio word “decree” as used in the 
description of the second case by the 
words “a decree provided for or passed 
under the provisions of the Civil Proce¬ 
dure Code,” this would make no diffe¬ 
rence, for, as I have already pointed out 
the decree that is made by a Bench of the 
High Court on the hearing of a Letters 
Patent appeal is a decree made under the 
provisions of the Civil Procedure Code as 
applied by S. 117 of the same Code. I 
need not repeat that the procedure at the 
hearing and the method of deciding are 
all dictated by tlie Civil Procedure Code, 
namely, Sch. 1, O. 41, excepting R. 35 of 
the said order. 

It has been argued that, as the appeal 
is provided by the Letters Patent and not 
by the Civil Procedure Code, it must be 
taken that the decree that is passed by 
the Bench of the High Court hearing a 
Letters Patent appeal is a decree which 
is something different from a decree 
passed under the provisions of the Civil 
Procedure Code. I can find no warrant 
for such a construction. The appeal is 
to the “High Court,” and the procedure 
is that prescribed by the Civil Procedure 
Code. Under the Letters Patent a third 
appeal is provided for but the appeal is 
to be hoard by the same High Court and 
the hearing and the judgment are to be 
governed by the same Code, namely the 
Civil Procedure Code. The mere fact 
that the Letters Patent provided for a 
third appeal while the Civil Procedure 


Code allows only two appeals does not in 
any way take away the applicability of 
the provisions of the Civil Procedure 
Code from the appeal itself. 

Particular stress has been laid on the 
fact that in case 2, in which a review 
of judgment is provided for, the words 
“by this Code” appear. It is argued that 
these words .contemplate that where an 
appeal is allowed by the Letters Patent 
case 2 has no apjilication. 1 fail to 
see how this interpretation follows froni 
the words employed in describing case 
2, for as a matter of fact no appeal is 
allowed from the judgment of a Bench 
hearing a Letters Patent appeal even by 
the Letters Patent. The result is that 
an appeal is allowed neither by the Civil 
Procedure Code nor by the Letters Patent. 
If such be the case then the decree is 
surely a decree “from which no appeal is 
allowed bv this Code” within the mean¬ 
ing of Cl.‘(b), S. 114 and Cl. (b), 0.47 
in which the words “by this Code” do 
not appear. 

On a bare reading of the i)rovisions of 
the Civil Procedure Code I am of opinion 
that a review of judgment is allowed in 
the case under consideration. 

As regards authority it was conceded 
that there are only two in this Court, 
directly applicable. In the case of Hafiz 
Muhammad Mohsin v. Skeo Prasad (1) 
the judgment consists of a single sentence 
and is based an a wrong apprehension 
of the law. It is said that the Civil 
Procedure Code does not apply to a heav¬ 
ing of an appeal preferred under the 
Letters Patent. I have shown above that 
this is wrong. The opinion expressed is 
against the clear words of S. 632, Civil 
P. C. of 1882, which was then in force 
and which was not even quoted before 
the learned Judges. The second case re¬ 
ported in Eanjit Singh v. Maharaj Baha¬ 
dur Singh (2) merely follows the earlier 
case. It appears that the correctness of 
the earlier decision was not contested be¬ 
fore the learned Judges .who decided the 
later case. I have already shown that 
S. 117, Act 5 of 1908, which takes the 
I)laco of S. 632, Civil P. C. of 1832, clearly 
makes the Civil Procedure Code appli¬ 
cable to all cases coming before the High 
Court either on its appellate or original 
side. The decision of the Privy Council 

fl) [1904] 1 A. L. J. 509. 

(•2) I. R. 1918 P.O. 85=43 I.C. 2G2=15 I..\. 

102=4G Cal. 173 (P.O.). 
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caso in Sabilri Thakurain v. Saui (3), 
removes any doubts on the point. The 
Allahabad oases are therefore no longer 
any authority on the point. In the 
Madras case of Venkatasubbarayadii v. 
Sri Krishna Yachendralu (4) two learned 
Judges held that a review of a judgment 
passed on .the hearing of a Letters Patent 
appeal was permissible. The same view 
has been taken by a learned Judge of the 
Bombay High Court in Eatanr.hand 
Khimchand v. Damji Dharsey, A. I. E. 
1927 Bom. 232. 

There are a few cases decided in the 
Allahabad High Court in which it was 
held that a cross-objection under K. 22. 
O. 41, Civil P. C., was nob maintainable 
in a Letters Patent appeal. The latest 
case on the point follows the earlier case 
in which the decision was based on the 
ground that O. 41, Civil P. C., does nob 
apply to the hearing of a Letters Patent 
appeal. This opinion is clearly erroneous, 
as has been shown above, on the language 
of the Codes of 1882 and 1908, and the 
Privy Council case in Sabitri Thakurain 
V. Savi (3). These cases therefore are 
no authority on the point for decision. 
In Venkatesam Chetty v. Jilotichand 
Gulabchand (5) a Full Bench of the Mad¬ 
ras High Court took a contrary view. 

For reasons given above I would hold 
that an application for review of a judg¬ 
ment passed on the hearing of a Letters 
Patent appeal is maintainable. 


Bennet, J.— This is a reference to a 
Full Bench of the question whether a 
Bench of this Court has jurisdiction to 
review its own judgment delivered in 
Letters Patent appeal. A learned single 
Judge of this Court passed a judgment 
dismissing a second appeal. In Letters 
Patent appeal, under Cl. 10 of the Letters 
Patent, a Bench of this Court allowed the 
second appeal in part and granted a 
decree to that effect. The appellant in 
second appeal has again come before this 
Court with an application for review of the 
judgment of the Bench in Letters Patent 
appeal, asking for further relief. 
opposite party objected that no applica¬ 
tion for review lay. The question is wi¬ 
ther the provision in S. 114, Civil P. C., 
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docs or does not apply to Letters Patent 
appeals. 

In the first place the applicant relied 
on S. 117, Civil P. C., for the proposition 
that the provisions of that Code do apply 
to Letters Patent appeals. The opposite 
party contended that S. 117 only referred 
to the original civil jurisdiction of char¬ 
tered High Courts. The section provides: 

“Save as pvovided in this Part or in Part 10 or 
in rules, the provisions of this Codo shall apply 
to such High Courts.” 

It was argued that the exempting 
provisions were S. 120 of Part 9, S. 129 
of Part 10, and O. 49, R. 3, and that all 
these provisions related to original civil 
jurisdiction. Therefore it was said, be¬ 
cause the exceptions relate to original 
civil jurisdiction, S. 117 itself must only 
relate to original civil jurisdiction. We 
consider that the premises are inaccurate 
and the argument is unsound. As to the 
premises, O. 49, R. 3, specihcally refers 
to appellate jurisdiction in stating that 

O. 41. R. 35, shall not apply to the ap¬ 
pellate jurisdiction of chartered High 
Courts. We also point to the language 
of S. 117 itself, which is perfectly 
general, and has nothing to indicate that 
its provisions were only intended to apply 
to the original civil jurisdiction of char¬ 
tered High Courts. We conclude there¬ 
fore that S. 117, applies the provisions of 
the Civil Procedure Codo to chartered 
High Courts in the exercise of their ap¬ 
pellate civil jurisdiction including their 
jurisdiction in Letters Patent appeals. 

But the question remains whether on 
the particular wording of S. 114, Civil 

P. C., that section is or is not intended to 
give a chartered High Court jurisdiction 
to review a judgment made in Letters 
Patent appeal. 

The subsection in question is S. 114 (b) 
which states: 

“Subject as aforesaid, any person considering 
himself aggrieved (b) by a decree or order from 
which no appeal is allowed by this Code, may 
apply for a review of judgment to the Court 
which passed the decree or made the order, and 
the Court may make such order thereon as it 
thinks fit.” 

The difficulty arises from the three 
words “by this Code”. Now these words 
do not occur in 0.47, B. 1. which re¬ 
peats the three parts of S. 114. ^^It was 
therefore argued that the woi*ds by this 
Codo” should be ignored, and that as 
they do not appear in the order, the section 
has been modified by^^ the order. The 
words in the section, subject as afore- 
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said,” are apparently intended to repeat 
llie words in the previous S. 113, which 
are “subject to such conditions and limi¬ 
tations as may be prescribed.’ It was 
therefore argued that the order did pres¬ 
cribe the condition and limitation by im- 
jilication that these words “by this Code” 
should have no effect in S. 114 (b). In 
the first place we note that R. 1, O. 47, 
makes no mention of the words “subject 
as aforesaid,” and if the argument were 
correct, tliose words would also have no 
force, thus taking away the basis of the 
argument itself. In the next place we 
observe that Part 10 of the Code deals 
with rules, and S. 121 in Part 10 i)rovides 
that 

“the rules In Pch. 1 shall have effect as if 
enacted in the body of this Code until annulled 
or altered in accordance with the provisions of 
this Part.” 

Section 122 gives High Courts estab¬ 
lished under the High Courts Act 
jtower to make rules annulling, altering 
or adding to all or any of the rules in 
Sch. 1. But S. 128 (l) provides that 

‘'such rules shall not be inconsistent with the 
provisions of the body of this Code.” 

We consider therefore that the rules 
in Pch. 1 must be read with the sections 
of the Code and cannot he lield to over¬ 
ride those sections. We are strengthened 
in this conclusion by the consideration 
that it would be singularly inconsistent 
to enact a Code in which the rules 
in the schedule were inconsistent 
with the sections and were to be 
read as overriding the sections. We 
consider that words “subject to such 
conditions and limitations as may be 
prescribed” mean that conditions and 
limitations may be laid down within the 
limitations prescribed by the sections, 
and not that the limitations laid down by 
the sections may be extended. 

In our opinion therefore the words in 
S. 114 vb) **by this Code” must be taken 
into account and they cannot be ignored. 
We consider that these words did not 
find a place in this subsection accident¬ 
ally and that due weight must be assigned 
to them. 

Now sub-S. (b). S. llt.^Jias three 
elements: firstly a “decroe“.or order’and 
secondly one “from which no appeal is 
allowed by this Code and thirdly a 
“judgment.” 

In the first place we shall consider 


whether the words “allowed by this 
Code" can be. applied to the judgment in a 
Letters Patent appeal. In our view the 
procedure in a Letters Patent appeal 
like the procedure in any other civil ap¬ 
peal is governed by the Code. The decree 
which follows is a decree drawn up in ac-j 
cordance with the Code. But procedure! 
is one thing and jurisdiction is anotherj 
and we draw a clear distinction between 
procedure and jurisdiction. We consider 
that a Bench hearing a Letters Patent 
appeal derives its jurisdiction to hear the 
appeal from the Letters Patent and not 
from the Code because the Letters Patent 
provide that such an appeal should lie to 
a Bench and the Code makes no such 
provision. A somewhat similar case 
would be an appeal to the High Court 
under S. 476-B, Criminal P. O., against 
an oi'der of a subordinate civil Court 
making or refusing to make a criminal 
complaint. The Civil Procedure Code 
governs the procedure in such an appeal. 
This is the procedure in this Court, and 
there are rulings to this effect of the 
Calcutta High Court reported in A. I. R. 
1927 Cal. 98, Nasnruddin Khan v. 
Eviperor and A. I. R 1929 Cal. 428, 
Mahendra Nath Das v. Eviperor. 
But the appeal is not one “ allowed by 
the Civil Procedure Code,” it is an appeal 
allowed by S. 476-B, Criminal P. 0., .and 
the appellate Court derives its jurisdiction 
from that section. Artothor example is 
the probate and divorce jurisdiction of 
the High Court which is derived from 
the Letters Patent and from various 
Acts, though the procedure is in general 
regulated by the Civil Procedure Code. 

In these cases in our opinion the Bench 
which hears the case or .appeal does not 
derive its jurisdiction from the Civil Pro¬ 
cedure Code, and for this reason the 
judgment of the Bench cannot be said to 
be a judgment allowed by the Civil Pro¬ 
cedure Code. 

Now if the judgment in a Letters 
Patent appeal is not a judgment “allowed 
by the Code” why should the criterion 
of whether an appeal is or is not al¬ 
lowed by the Code against its decree ho 
introduced as the criterion for allowing a 
review of that judgment? We consider 
that if S. 114 were intended to apply to 
judgments not allowed by tlio Code the 
words “by this Code” would be omitted 
and the criterion would simply be whether 
an appeal was allowed or not. The in- 
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tontion of S. 114 (a) and (b) appears to 
be that an application for review shall 
not lie if an appeal has been filed. That 
result is attained by providing that a 
review lies: (a) if an appeal lies but no 
appeal is preferred or (b) if no appeal 
lies. If the words “by this Code” did not 
appear in S. 114 (a) and (b) this result 
^YOuld be attained whether there was an 
appeal allowed by the Code or by any 
other law, and the section would then 
apply to reviews of judgments passed in 
exercise of jurisdiction derived from 
other laws. 

But the words “by this Code" do exist 
in S. 114 (a) and (b). If we were to hold 
that S. 114 would allow reviews of judg¬ 
ments passed in exercise of jurisdiction 
derived from other laws, then the section 
would fail to attain its object which wo 
consider to be that an application for re¬ 
view shall not lie if an appeal has been 
filed . Tor we can easily conceive that 
the other law might provide for an ap¬ 
peal and the result would bo that the 
Court w’hich made the judgment might re¬ 
view it even though an appeal had beon- 
filed. This view then loads to.'a result con¬ 
trary to what we conceive to be the plain 
intention of the section and accordingly 
we reject this view. We are therefore left 
with the conclusion that S. 114 is not in¬ 
tended to provide for the review of judg¬ 
ments passed in the exercise of jurisdic- 
tion derived from other laws and that an 
application for review of judgment would 
not lie in the present case. 

It was argued that because the result of 
a Letters Patent appeal is a decree of 
the High Court, and all decrees of the 
High Court must bo taken to be decrees 
under the Code, therefore S. 114 will 
apply. But the drawing up of a decree 
is a mere matter of procedure and the 
right to apply for review is a right which 
like the right to appeal must be crea^d 
by a definite provision of statute. 
would stress the fact that although b. 
114 refers to “decree or order" the I’eview 
is a review of a judgment. And thejudgment 
in a Letters Patent Appeal is a judgment 
passed in the exercise of jurisdiction 
granted by the Tietters Patent and not in 
the exorcise of jurisdiction granted hy the 
Code. It is because this jurisdiction is 
not derived from the Code that we con¬ 
sider that 8. 114 (b) is not intended to 
apply. For, if it were intended to apply. 


why would the qualification .be added 
“from which no appeal is allowed by 
this Code”? 

Why would ,'tbe qualification not he 
merely “from . which no appeal is 
allowed?” 

There are some further considerations 
which point to the same conclusion. In 
the first place we consider that if S. 114 
were intended to refer to other laws, the 
section would state so plainly and not 
leave this important matter to be read 
into it by inference. In other parts of the 
Code where right of appeal is laid down 
the Code does not expressly refer to other 
laws. Thus S. 104 lays down the orders 
from which an appeal lies under the 
Code, and states that there shall be no 
appeal from any other orders “save as 
otherwise expressly provided in the body 
of this Code or by any law for the time 
being in force.” S. 96 makes similar 
provision for other laws in regard to first 
appeals and S. 100 in regard to second 
appeals. But when we come to review 
in S. 114 there is no reference to other 
laws. We consider therefore that this 
omission of any reference to other laws 
in S. 114 indicates that the provisions 
for review were not intended to apply to 
proceedings held in exercise of jurisdic¬ 
tion derived from other laws. 

Next we may refer to the way in 
which other laws have dealt with this 
right of review. Besides the civil Courts, 
the most important Courts which use the 
Civil Procedure Code are the revenue 
Courts. As to the way in which these 
Courts derive their powers of review, wo 
may refer to the Agra Tenancy Act. .Act 
2 of 1901. S. 193 applies the provisions 
of the Civil Procedure Code so far as 
they ai’e not inconsistent with the Act and 
accepts certain parts of the Code. The 
part of the Code dealing with review is 
not accepted. Therefore, if the interpre¬ 
tation which the applicant asks us to 
put on 8. 114 were correct, the pro- 
visions of the Code for review would 
apply to revenue Courts. But the legis¬ 
lature did not think so and the Act 
makes special provisions for review by 
the Board of Revenue in S. 183, and 
S. 184 provides: . , . 

“ Everv other Court shill bo competent to 
review its judgment iu accordiince witli the 
provisions of Ch. 47, Civil P. C.” ^ 

By making such express provisions the 
legislature implied that the provisions for 
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for review would not apply to proceedings 
under other laws without such express 
provisions. The provision in Act 3 of 
1920, the present Agra Tenancy Act, is 
similar. We now turn to consider the 
way in which different High Courts have 
dealt with this question. In the Allaha¬ 
bad Court the question first arose in 
Hafiz Muhammad Moksin v. Sheo Prasad 
(1). The judgment merely stated that 
the objection prevailed that no apiilica- 
tion lor review lay. The main argu¬ 
ment was that S. 623 of the Code of 
1882 did not apply as the right to apply 
for review was like the right to appeal 
and was created by statute, and unless 
there was express provision permitting 
an application for review, a Court could 
not alter or modify its judgment, be¬ 
cause it had become functus officio as 
soon as it had decided the appeal. In 
1918, ton years after the present Civil 
Procedure Code came into force, this 
decision was followed in Kahjan Singh 
v. Allah Ditja (2), but again no reasons 
were given. The practice of the Allaha¬ 
bad nigh Court therefore for twenty-six 
years has been that applications do not 
lie for review of Letters Patent appeal 
judgments. 

In the Madras High Court a different 
view has been taken in Veukatasubba- 
rayadu v. Sri Rajah Krishna Aachen- 
drulu Varu Bahadur (4). There is only 
a very brief passage on p. 652 alluding 
to S. 114 of the Code which says: 

“It was then argued that the review section, 
S. Ill of the Code (Act 5 of 1908), cannot 
apply, as it provides only for the review of de¬ 
crees or orders passed under the Code of Civil 
Procedure. We are not impressed by this argu¬ 
ment. In the first place decrees are passed in 
appeals heard under the Letters Patent only 
under tho Civil Procedure Code. In Iho 
second place, Cl (b), S. 144, does not require 
that orders and decrees should have been passed 
under tho Code.’’ 

With duo respect to the learned Judges 
who gave this ruling wo would point 
out that in their first argument no dis¬ 
tinction is drawn between the procedure 
in Letters Patent appeals, which is pre¬ 
scribed by the Code, and the jurisdiction 
which is derived from the Letters Patent. 
The fact that tho procedure of the Code ap¬ 
plies to the hearing of these appeals and 
to the decree does not require that every 
section of the Code should apply irres¬ 
pective of the wording of that section. 
In regard to the second argument we 
consider that the question is not whether 


the decree or cider is under the Code 
but whether the judgment to be reviewed 
is made in exorcise of jurisdiction derived 
from tlie Code or derived from another 
law. Moreover the argument in the 
ruling merely is that there is no express 
provision in tho section on the point. 
There is of course no express provision 
either way; and if there had been any 
express provision tho question which is 
before us could not have arisen. It is 
because there is no express provision 
that we have to rely on implication to 
ascertain what is the meaning of the 
section. The ruling in question does not 
deal with the difficulty arising from tho 
words "by this Code,” and therefore the 
ruling does not assist in tho interpreta¬ 
tion of tho section. 

Reference was also made to Venkate- 
sam Chetty v. Moihichand Gulabchand 
(5), but that ruling merely laid down that 
tho provisions of O. 41 do apply to ap¬ 
peals from tho original side of a Higii 
Court, and a cross-objection may bo filed. 
.\nd reference was made to a ruling ot 
tlieir Lordships of the Privy Council, 
Sabitri Thakurain v. Savi (3), at p. 487 

(of 48 Cal.) it is stated: 

“ The real question is whether 0. 41, R. 10, 
applies to such appeals, as tho High Court 
thought it did, and to this question alone their 
Lordj^hips will proceed to addi’ 0?8 themselves/* 

There was therefore no (luestion of 
tlie interpretation of S. 114 in that 
ruling. Wo may summarize our view 
of the question under reference by stat¬ 
ing that, while tho procedure of the Civil 
Procedure Code does apply to the 
hearing of Letters Patent appeals and 
to the consequent decrees, tho jurisdiction 
in tho exercise of which tho judgments 
are made is derived from the Letters 
Patent, and not from the Code; tho 
criterion in S. 114 (a) and (b) whether 
an appeal is allowed by the Code would 
not be introduced if the section were 
intended to apply to judgments passed 
in the exercise of jurisdiction not derived 
from tho Code; and if the section were 
meant to apply to such judgments then 
the criterion would merely have been 
whether an appeal was allowed without 
reference to the Code; further, if the 
section were applied to- such judgments 
the object of the section, to ensure that 
an application for review should not lie 
if an appeal has been filed, might be 
frustrated; and lastly, it tho section were 
intended to apply to such judgments, the 
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section would contain an express re- 
ferenoe to othor laws, as is found in 
Ss. 96, 100 and 104. which deal with the 
right to appeal, a riglit similar to the 
right to apply for review. 

In view of the considerations Nvhich we 
have set forth wo are of opinion that 
there is no right to apply for review of 
the judgment of a • Bench of this Court 
made in Letters Patent appeal, ,and we 
accordingly returti an answer to that 

effect. , 

Opinion of the Full Bench. The 

answer of the majority of the Judges 
Icomposing the Full Bench to the fjuos- 
jtion, whether an application for review 
lof judgment lies, where an appeal has 
been decided under the Letters Patent, 
is that no such application for review 
of judgment lies. 

R.K. Iteferencc anstveretl. 
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King, J. 

MaJciond i2aw*~I)efendant Appellant. 

V. 

Mt. liuqaiija Kliatiin and another — 
Plaintiffs—Respondents. 

Stamp Reference in First Appeal No. 2 
of 1928, Decided on 28th July 1930. 

Court-fee* Act (7 of 1870), S. 7 (4) (c) — 
Appeal praying modification of decree by 
granting declaration that hi* right could not 
be *old—Ca*e falls under S. 7 (4) (c). 

a subfloquciit transferee of tho mortgaged 
pvoporty, parted with his proprietary interest lu 
tho property in favour of his sous. Under the 
terms ot the partition tho property went to tho 
sons, while M was to get maintenance allcw-anco 
from his sons, which was further secured by a 
charge upon tho property m tho bauds of tho 
sous. Tho suit for sale ui>on tho mortgage w.i8 
dismissed ogainst tho sons as time barred, but do- 
creod as against .1/, and under tho decree 3/s 
charge was to be sold in execution of the Jecjreo. 
M appealed praying that the decree bo modified 
by granting doclaration that the xilaiutifl was not 

entitled to get tho right of M sold, 

i/rW: that the relief lor modiftcatiou was not 

superfluous and that tho case was A 

S.7 (;) (c). CP 252 Cl] 

U. S. ])ajpai and 11. C. Ghatah—lov 

Appellant. 

-•1. M. Khwaja —for Respondents. 
Judgment. —This is a stamp reference 
in respect of an appeal which purpoi ts to 
seek the relief of a more declaration. The 
reference arises out of a suit for sale upon 
a mortgage. One of the defendants, 
^lakund Rain, was impleaded as a sub¬ 
sequent transferee of a portion of tlio 
mortgaged property. Subsequently, it 
transpired that Makund Ram had parted 


with his proprietary interest in the pro¬ 
perty by a partition in favour of his two- 
sons and a grandson. Under the terms 
of the partition the property went to the 
sons, while Makund Ram himself was 
entitled to get a maintenance allowance 
of Bs. 80 per mensem from his sons and 
grandsons. Tho latter were to bo per¬ 
sonally liable for payment of this 
amount, and the allowance was further 
secured by a charge upon the property in 
the hands of the sons. The suit was dis¬ 
missed as against the sons as being time 
barred, but was decreed against the re¬ 
maining defendants, including Makund 
Ram ; and the decree contained a direc¬ 
tion that Mukund Ram’s charge upon the 
mortgaged property was to be sold.in 
execution of the decree. 

Makund Ram appealed against the de¬ 
cree, claiming his relief as follows: 

“Th.'it the Hou'ble Court will be pleased to 
modify the decree of tho Court below by granting 
rt declaration that the plaintiffs are not entitled 
to get tho right of 3Iakund Ram sold, or grant 
such other and further relief as it may deem fit.” 

The appeal was valued at Bs. 7,979 
(the decretal amount) and a court-fee of 
Rs. 10 only was paid on the memorandum 
of ai^poal as for a declaration. 

Objection was taken by the Chief 
Inspector of Stamps that the court-fee 
was insufficient, as the declaration asked 
for was not without consequential relief, 
and hy merely filing a copy of the judg¬ 
ment in the execution proceedings the ap¬ 
pellant would be able to save his charge 
from sale. 

The Taxing Officer, after hearing the 
advocates for the parties, was of opinion 
that tho relief for a declaration was mis¬ 
conceived, and the appellant was really 
claiming that the charge should not be 
sold under tho decree appealed against. 
Tho Taxing Officer was however of opin¬ 
ion that tlie subject matter in dispute 
was incapable of being estimated at a. 
money value and that therefore a fixed 
fee iniglit he paid under Sch. 2, Art. 17, 
Cl. 6. 

It has boon contended before me that 
tliis is an appeal for a mere declaration 
in whicli no consequential relief is prayed, 
and that the fixed court-fee of Rs. 10 
sufficient. It -is also urged that, in any 
case tho value of tho subject matter jn 
dispute cannot be estimated at a money 
value, since this is not a claim for main¬ 
tenance. but only a claim that a certain 
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charge for maintenance shall not be sold 
in execution of the decree. 

It has been contended by the learned 
'Assistant Government Advocate that the 
'court-fee is payable under S. 7, CL 4 (c), 
jto obtain a declaratory decree or order 
kvhere consequential relief is pi*ayed. It 
is pointed out that the appellant himself 
jhas asked that the decree of the trial 
jCourt be modified by granting a declara- 
'tion. This means that the appellant asks 
ithe High Court to grant a declaration 
itliat the plaintiffs are not entitled to soli 
the right of Makund Ram and to modify 
:the decree of the Court below in ac¬ 
cordance with that declaration. I think 
Ithis clearly amounts to a claim for a de- 
iclaration where consequential relief is 
Sprayed. It is contended by the appel- 
jlant’s counsel that the relief for modifi- 
^cation of the decree of the Court below is 
merely superfluous since that would 
follow necessarily by the granting of the 
declaration. I do not think that that re¬ 
lief is in any way superfluous. What the 
jappellant really desired was to get the 
decree of the Court below modified ; and 
he sought to obtain his object by obtain¬ 
ing a declaration to the effect that the 
plaintiffs are not entitled to get his right 
sold. I hold that S. 7, CL 4 (c), governs 
‘the case. 

That being so the question whether 
the subject matter in dispute is capable 
of Ijeing estimated at a money value does 
not arise, since the fee is to be paid ac¬ 
cording to the amount at which the re¬ 
lief sought is valued in the plaint or 
memorandum of appeal. In this case 
the appellant has valued it at Rs. 7,970. 
The court-fee therefore must be paid ad 
valorem at that amount. The appellant 
is allowed fifteen days from the re-open¬ 
ing of the Court after the vacation for de¬ 
positing the court-fee. 

P.N./r.K. Order ancord'nKjlij. 
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B.-tNEUJi AND King, JT. 

Lachhman Plaintiff — .Appel¬ 

lant. 

V. 

Todar Mai and others —’Defendants— 
Respondents. 

First Appeal No. 194 of 1927, Decided 
on 1st December 1930, from decision of 
Addl. Sub-Judge. Mirzapur, D/- 2Sth 
March 1927. 
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Registration Act. S. 2 (7) — Agreement to 
lease must effect actual demise and operate 
as lease. 

An “agreement to lease" must be a document 
which effects un actual demisg to o^jerate as a 
lease. 

When a document provided that lease would 
be granted to the plaintiff on the happoaing of a 
cootingent event within six mouths and upon a 
certain indetermin ate act and on the date of that 
document the property to be demised was under 
a zaripeshgi lease in favour -of a third person 
and a«uit was pending against that person and 
the deed contained certain conditions as to pay¬ 
ment etc., such a document could not bo re¬ 
garded as an “agreement to lease ’’ within S. 2 
(7): ^l. I. R. 1919 P. C. 79, Bel. on. [P 253 C 2] 

P. h. Banerji, A. Sanyal and S. B. 
Sinha —for .Appellant. 

K. N. Katju, Ambika Prasad and B. C, 
Ganguli —for Respondents. 

Banerji. J.—This is a plaintiff's appeal 
in a suit for specific performance of a 
contract said to have been entered into 
between the plaintiff Lachhman Singh 
and Bageshri DayaL The learned Sub¬ 
ordinate .Judge dismissed the suit holding 
that the letter referred to in para. 2 of 
the plaint, dated 3rd February 1921, was 
inadmissible in evidence and no contract 
between the parties could be proved. 

It appears that Bageshri Dayal died in 
the year 1922 and was succeeded by To¬ 
dar Mai and Birumal, defendants first 
party. On 23rd October 1925 Todarmal 
and Birumal executed a lease in favour of 
Baijnath and others, defendants second 
party. After the execution of the lease 
in their favour defendants second party 
applied to the revenue Court to have their 
names entered in the revenue papers. 
Lachhman Singh plaintiff objected, but 
his objections wore disallowed and the 
names of Baijnath and others were en¬ 
tered as lessees: hence the suit by Lachh¬ 
man Singh. 

The defence to the action among others 
was that the agreement referred to in the 
plaint was not admissible in evidence and 
that the plaintiff's claim was barred by 
time. Several issues were framed but the 
learned Subordinate .Judge, by an order of 
26th March 1927, directed the parties to 
produce evidence in respect of issue 3 
only, and then the parties were permitted 
to argue issues 1 (b), 3 and 5. The learned 
Subordinate Judge, holding that the docu¬ 
ment of 3rd Febi-uary 1921 was not ad¬ 
missible in evidence, held that the plain¬ 
tiff was not entitled to seek specific per¬ 
formance of the alleged contract. As re¬ 
gards issue 3 it was held that the claim 
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t „,.,C coived as evidence of any transaction affecting 

re^ixrdmg speciho porlovuancs was cog- 

nizabla by the civil Court, bub that under 


the Cenanoy Act the suit lor possession 
should bo instituted in the revenue Court. 
As regards issue 5 it svas held that the 
plaintitf’s olai n was not barred by limi¬ 
tation. 

The plaintiff has come up in appeal be¬ 
fore us and it is contended by the learned 
counsel for the appellant that the learned 
Judge of the Court below, in view of the 
ruling of their tiordships of the Privy 
Council in the case of Hemmta Kumari 
Dsbi V. yfidftipiir Z imindari Co. (1), 
should not have hel l the letter of 3rd 
February 1921 to be inadmissible in evi¬ 
dence. 

The learned advocate for the respon¬ 
dents has supportel the juigment of the 
Court below regarding the finding as to 
the ina Imissibility of the letter in ques¬ 
tion an 1 has also submitted that the find¬ 
ing as to li nitation was incorrect. 

As regirds the question of limitation 
it is no loubb true, as contenlel by tlie 
leirna 1 advocate for the appellant, that 
the question depends on facts and that 
the letrnel SuborUnate Julge confined 
the pirties to evidence on issue 3 ; there¬ 
fore the plaintiT was unable to give evi¬ 
dence relating to any matter with refer¬ 
ence to issue 5 vVe therefore cannot ac¬ 
cept the inJing of the learnei Subordi¬ 
nate -lulge as regards li nitation. and as 
we are re nanding the case, it will be open 
to the pirties to give evidence on the 
question of U nitxtion and to get a fresh 
fin ling uy the Court below. 

The letter of 3id February 1921 is, in 
our opinion, not an agree nenb to lease 
within the metning of the term agree- 
meat bo leiso’ in the Registration Act as 
interp-ool by their Lordships of the 
Privy Council. At p. 491 .of 47 Caij of 
the cise of Uemantfi Kumari Dehi v. 
Midnapur Z iminduri Co. (l) their Lord- 
ships of the Privy Council have stated as 
follows : 

"With regard to tho first, tho Registration A^t 
of 1908 provides thvt "leise” includes an agree¬ 
ment to letse. and by S. 17 enacts that leases 
must bo rojistorel, the pen ilty for non-registra¬ 
tion being irn losei by S 49, which provides thst, 
If not registered, no document sh^ll affect im- 
movablo pro /orly which it comprises or bo re- 


(1) A.I.H. 1919 P.O. 79=53 I.C. 534=40 I.A. 
240=47 Cal. 485. 


such property. If the document in question can 
be regarded as a lease within the meaning of 
this definition it couid not be received in evi¬ 
dence. Their Lordships are of opinion that it 
cannot be so regarded. An “agreement for a 
levse," which a .leise is by the statute declared 
to include, must, in their Lordships’ opinion, be 
a document which effects an actual demise and 
operates as a lease." 

The learned Subordinate Judge has re¬ 
produced the document and it is perfectly 
clear that on the happening of a contin¬ 
gent event within six months and upon a 
certain indeterminate act, a lease would 
be granted to the plaintiff. On the date 
of this letter the property, or a part 
thereof, was under a zarpeshgi lease 
in favour of Jhullar and a suit was pend¬ 
ing against Jhullar. Payment was to be 
made by the plaintiff to Jhullar, or to the 
plaintiff if Jhullar admitted the claim o! 
the plaintiff, and then a proper receipt oi 
satisfaction of the decree was to be issued 
to Bageshari Dayal, whereupon Lachh 
man Singh could claim a lease to be exe 
cubed in his favour. A document which 
provides for all these, in our opinion does 
not amount to “an agreement to lease” 
within tho meaning of the Registration 
Act, as interpreted by their Lordships of 
the Privy Council in the case referred to 
above. We are therefore of opinion that 
the finding on issue (b) by the learned 
Subordinate Judge should be set aside, 
which we hereby do. We remand the 
case under the provisions of O. 41, R. 23 
and direct that all the issues which were 
framed by the Court below may be deter¬ 
mined according to law. and that the suit 
be re-adraittod under its original number 
and proceeded with. The plaintiff-appel¬ 
lant is entitled to the costs of this ap¬ 
peal. Costs in the Court below will abide 
the directions of that Court. 

K.N./r.K. Order accordingly. 
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Sqlaiman AND Young, JJ. 

Baj Kumar and others —Defendants— 
Appellants. 

V. 

S. Moha7i Lal — Plaintiff —Respon¬ 
dent. 

First Appeal No. 191 of 1929, Decided 
on 13th December 1930, against decree 
of Sub-Judge. Moradabad, D/- 15th Janu¬ 
ary 1929. 
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Hindu Law -- Joint family — Manager — 
Whether alienation of family property to 
raise money for family business is justified 
or not depends upon particular circumstances 
—Test is whether transaction is for benefit 
of estate and is such as prudent man would 
have carried out. 

Tho question whether the .ilicnation ot the 
tamilv property in order to r.vise money for .a 
f.vmilv business was or was not justified must 
depend on thc pwticular circumstances of each 
case. Tho test is whether tho transaction was 
to the bonofit of the estate and was such as a 
prudent owner would have carried out with the 
knowledge available to him. The transaction 
would have to be judged not by its results but by 
what might have been expected to be its results 
at tho time it was ontorod into. The subsequent 
results cannot be a decisive factor but merely 
furnish cireumst uitial evidence as to the pro- 
prietv of tho act at the time : .1. I. Fi. 1927 

J\ G. 121. /?//. ; A. J. It. 192« All. 403 and 
A. I. n. 1928 .1//. 154 (F. D ), Disc. 

[P 255 C 2 : P 25G C 2] 

Iqbal Ahmad, P. L. Panerji ami S. N. 
Seth —for Appellants. 

U. S. Baj2>ai and P. M. L. Verma — 
for Respondent. 

Sulaiman. J. —This is a defendants 
appeal arising out of a suit for sale on 
tho basis of a mortgage deed dated 14th 
October 1920 for Rs. 4,000 executed bv 
Mukat Ijal, defendant 1, for self and as 
guardian of his two minor sons. All 
these persons are impleaded in tho suit, 
as also other minor sons who were born 
subsequently. Tho claim was contested 
on the ground that the mortgage was 
without anv legal necessity and was 
not binding-on tho family. Tho reply of 
the plaintiff was that the money had 
been required for the purposes of an an¬ 
cestral business and tho debt was binding 
on tho family. 

Tho learned Suhordidate Judge has 
come to the conclusion that it is not true 
that there was any ancestral family busi- 
ness, but it is proved that the money was 
required for a family business which had 
been carried on by T^Iukat Ral for about 
14 years before the loan and that the 
money was utilized for the purpose of 

increasing the stock of cloth. He com¬ 
mented on the fact that defendant 1 had 
not produced the account books of the 
business, and thought that it was a fact 
which went a groat way against him and 
in favour of the plaintiff. He came to 
tho conclusion that in view of the fact 
that Mukat Lai had been and was still 
rxmning the business of selling cloth for 
a long time, it was ‘the main source of 


income for the support of his family. He 
cited cases which laid stress on a prudent 
act of a manager being binding on the 
family, and then held that the debt was 
borrowed for legal necessity and its pay¬ 
ment was binding on tho defendants. 

It will be conceded that there was no 
clear issue as to whether the transaction 
at the time it was entered into was one 
which a prudent manager of a joint 
Hindu family would enter into. 

The defendants have come in appeal 
and on their behalf it is urged that the 
loan was not supported by any legal 
necessity. 

The evidence led on behalf of the plain¬ 
tiff that tho same business had been car¬ 
ried on in the lifetime of Mukat Lai’s 
father, was meagre and weak, Tho 
learned Subordinate Judge did not consi¬ 
dered it strong enough to establish such a 
case. We are not prepared to differ from 
that view. It may thoi'ofore be taken 
that tho plaintiff has failed to prove that 
any ancestral business which had been 
carried on by the deceased father of 
T^Inkat Lai liad descended to him (Mukat 
Lai). But the learned Subordinate Judge 
has found that Mukat Lai had been 
carrying on this business for many years 
before this loan was taken. This finding 
is based, not only on tho evidence led by 
the plaintiff, hut also on tho statement of 
a witness for tho defendants, namelv, 
Chidda Khan, who stated in 1929 that 
Mukat Lai alone had started the cloth 
business about twenty or twenty-two 
years ago and that ho was still doing 
that cloth business. The oldest son, Raj 
Kumar, was about 12 years of ago when 
the loan was taken, and therefore on tho 
evidence of Chidda Khan, even he was 
not born when the business was started 
by the father, who was at that time the 
sole male member of the family. On the 
evidence, we accept this finding. 

The execution and tho receipt of the 
consideration for this loan were also de¬ 
nied by the defendants. But there can be 
no doubt that the document was duly exe¬ 
cuted and the full amount of considera¬ 
tion was paid to Mukat Lai hefoi'e the 
Sub-Registrar. Mukat Lai has not 
thought fit to come into tho witness box 
and deny the execution and the receipt of 
the consideration. The endorsement by 
the Sub-Registrar on tho hack of the 
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ilocumonfc proves the execution and the 
payment of the consideration. Wo are 
fully satisBod that the amount was paid. 

We further accept the finding of tlio 
Court below that this amount was uti¬ 
lized for the purchase of fresh stock for 
this ljusiness. The best evidence which 
would have made this point clear con¬ 
sisted of the account books of the shop 
itself, but they have been withheld by 
the defendants. Mukat Lai’s statement 
was that they had boon taken away by a 
partner of his and were sold as waste 
jiaper. A few years before the suit was 
filed Mukat Lal bad himself instituted 
suits on the basis of his account books, 
and therefore ho cannot say that no 
account books exist. His story that they 
have been sold as waste paper equally 
cannot be accepted. The learned Judge 
thought tliat they had been suppressed 
and lie considered that a fair presumption 
could bo made against the defendants for 
not having produced these books. There 
is however otlier oral evidence whicli 
shows that cloth was purchased by Mukat 
Lal just after this loan. Witnesses for 
the plaintitV have deposed that tlio value 
of tiio stock in the shop was raised by 
about Rs. 4,000. There is also evidence 
to show that another dealer was paid 
Rh. 740 towards the purchase of cloth in 
October 1920. The evidence on behalf 
of the defendants is practically nil. An 
attempt was made on their behalf to 
make out that the whole of this sum was 
squandered away by Mukat Lal in gamb¬ 
ling. The finding was against the defon- 
dants and the learned counsel for them 
has not thought it fit to press that point 
before us. It may therefore be taken as 
established that the whole of this amount 
was utilized for the purpose of purchasing 
cloth in order to raise the stock of this 
business. 

It is next contended before us that to 
increase the stock of a business is^ not 
such necessity as would justify an aliena¬ 
tion of joint family property. Reliance 
is strongly placed on iho case of Xnspcc^ 
tor Singk V. Kharak Singh {l). In that 
case it was laid down that it is not open 
to the karta of a joint Hindu family 
including minor meinhors ami governed 
by the ^Iitak8hal•a law, to start a new 
venture by creating liability on tho an- 

(1) A. I. B. 102B All. loa =112 1. C. 881 = •'►0 
All. 776. 


cestral property, even though the new 
business is likely to bring large profits to 
the karta or throiigli him to his sons. It 
was further remarked that the benefit 
to the estate ” contemplated by their 
Lordships of the Privy Council in 
some leading cases was a benefit of 
a defensive nature calculated to pro¬ 
tect the estate from possible danger 
or destruction. In that case the money 
had been taken for the purpose of 
starting a new business of plying motor 
lorries. The Bench held that the loan 
was not justified. One reason given was 
that a new business could not be started 
when minor members existed vrho could 
not give a valid consent. It was however 
remarked on p. 587 that a business may 
1)0 started at a time \vhen there is no 
minor member in the family and with the 
consent of the sole or all tho adult mem¬ 
bers. Doubt was expressed on the view 
taken in an earlier case of Jodo Singh v. 
Natthu Sirigh (2). and it was considered 
that the authority of the manager to bind 
the family by debts incurred for a family 
business was restricted to an ancestral 
business. The point hosvever did not 
strictly arise in Inspector Singh's case 

( 1 ). , , 

So far as the proposition that the bene¬ 
fit to tho estate must he of a defensive 
nature is concerned, a Full Bench of this 
Court in tho case of Jagnt Narain v. 
Mathura Das (3) has not accepted it. It 
has been hold in this last mentioned case 
t hat a manager of a joint Hindu family 
has ijower to alienate joint Hindu pro¬ 
perty provided the tranlaction is for tho 
benefit of the family, and that the tran¬ 
saction need not he of a defensive nature, 
but it must be such as a prudent owner 
would enter into, taking into considera¬ 
tion all the facts available to him includ¬ 
ing the fact that he was dealing with the 
property in which his sons had an equal 
interest with him. 

It seems to us that it is not necessary 
to decide this broader question of law or 
to express any final opinion on tho ques¬ 
tion on which apparently a conflict of 
view exists. 

In the present case, as pointed out 
above, the business was started by Mukat 
Ijal before any of liis sons wore horn. 
At that time the family consiste d of a 

(2) A. I. R. 192C All. '"ili 

(3) l"i.T.'l928 All. 4.',4=50A11, 009 (F. B ). 
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sole male member, who had full authority 
to start the business, and no question of 
any invalidity of the consent of minor 
members arose at all. At the time 
when it was started it might have been 
one of a speculative nature, if it was an 
entirely new trade by Mukat Lab But 
by the time the loan was taken, the 
business had been run on for li years, 
and it might well be that on account of 
the experience gained by him the business 
could not be said to be anything of a 
speculative nature. The sons who are 
born in a Hindu family acquire an in¬ 
terest in the family property by their 
birth In this case a family business ex¬ 
isted at the time the eldest son was born, 
and therefore he would acquire an in¬ 
terest in this business with all its assets 
and liabilites. 

Without deciding the point conclusively 
we would assume that a Hindu father has 
no authority to start an altogether new 
venture in the form of a new business, no 
matter whether it may be considered 
beneficial by him or not. We would 
further assume that if .the manager sud¬ 
denly increased the capital of a running 
l)uisness to such a great extent as practi¬ 
cally to constitute a new venture, there 
would be no authority for alienating the 
joint family property, in order to raise 
money for it. On the other hand, we 
are not prepared to accept the contention 
made on l^ehalf of the appellants that the 
manager is bound to carry on a business 
on the same scale as it had gone on in the 
past without any right to.improve it or 
extend it. It is difficult to see that there 
is any obligation on the manager to keep 
a particular business up to a fixed limit 
and not enlarge it. It follows therefore 
that the mere fact that the capital was 
increased would not by itself make it 
unjustified. 

It seems to us that the question whe¬ 
ther the alienation of a family property 
in order to raise money for a family 
business was or was not justified, must 
depend on the particular circumstances 
of each case. In the case of Niamat Bai 
V. Din Dai/al (4) their Lordships of the 
Privy Council considered that a joint 
family business was a business which 
was carried on with the joint family funds 
for the benefit of the joint family and 
that the properties of the joint family, 

”(4 ) A. I. K.To^P. G. 121=101 I. G. 373=54 
I. A. 211=8 Lab, 597 (r. C.). 


both moveable and immovable, including 
the shares of the minor members of the 
family, are liable for debts incurred in 
carrying on the business and that it is 
within the power of the manager in a 
proper case to mortgage or sell immo¬ 
vable as well as moveable property to 
raise money for the purpose of discharg¬ 
ing such debts or enabling the business to 
be carried on. But there is no doubt that 
in that case it was a business to which 
the minor members had apparently 
succeeded. 

As observed by the Full Bench in the) 
case quoted above, the test was to be 
whether the transaction was to the 
benefit of the estate and was such as a 
prudent owner would have carried out 
with the knowledge that was available to 
him at the time; the degree of prudence 
being the prudence which a man would 
exercise with the knowledge available to 
him. It further held that the transaction 
would have to be judged not by its results 
but by what might have been expected to 
be its results, at the time it was entered 
into. The subsequent results cannot of 
course be a decisive factor, but merely 
furnish circumstantial evidence as to the 
propriety of the act at the time. 

It is pointed out on behalf of the appel¬ 
lants that the case was not approached 
from this standpoint in the Court below, 
and it is urged that the defendants have 
not had an opportunity of producing suffi¬ 
cient evidence to explain the nature of 
the transaction. We think that there is 
force in this contention, and that a clear 
finding on an issue to that etTect should 
be asked for. 

We accordingly send down the follow¬ 
ing issue to the Court below for 
determination: 

Whether having regard to all 
the circumstances that existed at the time 
and the knowledge that was availbalo to 
Mukat Lal, it was for the benefit of the 
estate and a prudent act on his part, to 
raise the capital of the family business by 
Rs 4,000 by borrowing money by mort¬ 
gaging the family property on the terms 
of the mortgage deed? The parties will 
be at liberty to adduce fresh evidence on 
the point. The findings will bo returned 
within three months. The usual ten days 
will be granted for filing objections if 
any. 

R.M./r.k. 


Case remanded. 
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Bennet, J. 

Abdul Shakur Khan —Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 368 of 1930, De¬ 
cided on 12th August 1930, against 
order of Soss. Judge, Agra. 

(a) Criminal P. C. (1898), S. 133 fl)—It U 
not incumbent on Magistrate to make an 
inquiry first as to whether there has been 
encroachment on public road or not—It is 
after both parties appear before him that he 
has to make the inquiry. 

The expression *‘on taking such evidence, if 
any, as he thinks fit” does not make it incum¬ 
bent on the Magistrate to hold an inquiry whe¬ 
ther the alleged encroachment on the public 
road is made or not. If a Magistrate were to 
come to a finding ex parte that there was an 
encrochmont on the pirblic road before ho made 
an order for the opposite party to put in a 
written statement and produce evidence, it 
would be merely in most cases a waste of time 
and DO such procedure is laid down in &. 133. 
It is after the parties have appeared before the 
Magistrate that he makes his inquiries and 
comes to a finding on the point. [P 257 C 2] 

(b) Criminal P. C. (1898), S. 135—En¬ 
croachment on public road under control of 
District Board — Member of District Board 
nominated by District Board is not unsuit¬ 
able person to serve on jury, 

A memter of the District Board who is ap¬ 
pointed to carry out certain public functions 
. is not an nnsviitablo person to be nominated 
by the District Hoard to serve on a jury, for the 
purposes of seeing whether there is an oncroach- 
inont on the publi*’ road under the control of 
the District Board : 87 All. 20, Expl. and Dist. 

[P 258 C 1] 

(c) Criminal P. C. (1898). Ss. 133 (1) and 
135 (2)—Person applying to have his case 
decided under S. 135 (2) waives right to as¬ 
sert that the matter is of civil nature. 

A person making an application to have his 
case decided under S. 1''.5 (2) wiivrs all right to 
assert that the matter is of a civil nature and 
that S, 133 does not apply and ho cannot re ns- 
aert the right in rcvision.proceOflings.[P 258 C 2] 

M. II. Faruqi^iov Applicant. 

.V. Walliullah—ioT the Crown. 

Judgment. —This is an application in 
revision on behalf of one Alulul Shakur, 
a dork in the General Post Ollice, Agra, 
against an order of a Magistrate direct¬ 
ing that an encroachment on a public 
road in Tundla made by the applicant 
should he removed. The history of this 
proceeding is that the District Board 
made an application to the Magistrate 
alleging that there wan this encroach¬ 
ment by building a shop. etc. on the public 
road which was in the charge of the 
District Board. It has boon argued 

1931 A/33 .t 34 


by the learned counsel for the applicant 
that the duty of the Magistrate, on 
receiving this information, was to take 
evidence and to come to a finding on the 
question of whether the encroachment 
was made on the ^ublic road or not. It 
is argued that this duty is imposed on the 
Magistrate by S. 133 (1), paras 1 and 2, 
Criminal P. C. But I consider that the 
expression “on taking such evidence, if 
any, as he thinks fit” does not make it 
incumbent on the Magistrate to hold 
such an inquiry. In the present case the 
Magistrate had the allegation before him 
that the encroachment was made on the 
public road' and he adopted the course 
of issuing notice on the opposite party 
to put in his written statement, and on 
the parties to produce their evidence. If 
a Magistrate were to come to a find¬ 
ing ex parte that there was an encroach¬ 
ment on the public road before he made 
an order for the opposite party to put in a 
written statement and produce evidence 
it would be merely, in most cases, a 
waste of time, and no such procedure is 
laid down by the section. It is after the 
parties have appeared before the Magis¬ 
trate that he makes his enquiry and 
comes to his finding on this point. 

On 6th March 1929 Abdul Shakur put 
in a written statement in which be al¬ 
leged that he was in possession of the 
land on which he had built this alleged 
encroachment, and he claimed to bo 
holding under a lease originally from 
the zamindar on 3rd February 1894 and 
subsequently from the District Board in 
1904. If matters had proceeded in the 
ordinary way, presumably the parties 
would have produced evidepco before the 
Magistrate or the defendant might have 
objected to the jurisdiction of the Magis¬ 
trate. But on ISth March 1929, Abdul 
Shakoor put in an application to the 
Magistrate asking that the matter 
should bo tried by a jury. This applica¬ 
tion is under S. 1.35 (b), Criminal P. C. 
Accordingly this application shows that 
Abdul Shakur had abandoned the con¬ 
tention that this matter did not come 
under Cl. 10. Criminal P. C.. and his 
contention that the matter was one for 
the civil Court and not for a Magistrate. 
In that application Abdul Shakur nomi¬ 
nated two of his coreligionists as mem¬ 
bers of the jury. The District Board 
nominated two persons, one of whom, 
Khairathi Beg, was a member of the 
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District Boird. The iJdagistrafe nomi- 
natod the Naib Tabsildar as foreman. 

It is no'.V urged that the jury was im¬ 
properly constituted, because the Dis¬ 
trict Board had nominated one of its 
member -1 as a member of the jury. Refer¬ 
ence is made to Farzand AH v. Hakim 
AH (1), and it is claimed that this ruling 
is an authority for the proposition that 
it was improper for the District Board 
to nominate one of its members. In that 
case there was an alleged encroachment 
on a public road, and the matter was 
brought to the notice of the Magistrate 
bv a petition presented by a private in¬ 
dividual Hakim Ali. The Magistrate in 
appointing a jury asked Hakim Ali to 
nominate a member of the jury. Hakim 
Ali nominated a person who was his sup¬ 
porter. A learned single Judge of this 
Court came to the conclusion that it was 
improper that the Magistrate should 
have had a member of the jury nomina¬ 
ted by Hakim Ali. On p. 28 of the rul¬ 
ing it is stated : 

■‘la the present case the question before the 
Magistrate was whetlier there had been «»n 
obstruction to a public way, or incon¬ 
venience of members of the public entitled 
to use the svme. Hakim Ali had no locus 
standi in the matter, once he had performed 
what was perhaps his duty as a good citizen in 
calling the .attention of the Magistrate to the 
existence of the nuisance. In so far therefore 
as the rulings to which 1 have been referred 
lay down the principle that it is expedient 
that Magistrates should be on their guard 
against allowing a proceeding of this sort to 
assume the character of a private litigation and 
allowing it to be treated .as a dispute to which 
two private individuals representing opposite 
interests are the parties, I am in entire accord 
with the same ” 

This ruling therefore lays down that 
a private individual should not bo al¬ 
lowed to nominate a member of the jury 
to try the question of an encroachment 
on the public road But in the present 
case the District Board is not a private 
individual. The District Board is in 
.charge of that public road, and therefore 
'the ruling has no application to the pre¬ 
sent case. I do not consider that a 
Iraember of the District Board, who is 
iappoiated to carry out certain public 
Junctions, is an unsuitable person to l>e 
nominated by the District Board to 
jserve on a jury for purposes of seeing 
iwhetber there is an encroachment on the 
Ipublic property under the control of the 
'District Board. According l y I consider 
' U) [1915] 37 -Xii. 2fi=16 Cc. L. J. 40—2G I. 0. 

632. 


that the jury was not improperly con¬ 
stituted. 

The only other point in the grounds of 
revision is that the matter was of a civil 
nature and that S. 133, Criminal P. C.,1 
does not apply. But by his appli-jation 
to have the case decided under S. 135 (b), 
Criminal P. C., the applicant has waived 
those claims and he cannot re-assert 
them at this stage of the proceedings. 
I consider that the finding of the jury^ 
was a finding by a validly constituted jury 
and the Magistrate has passed his order 
in accordance with that finding. There¬ 
fore it necessary that the order of the 
Magistrate should* be upheld and I refuse 
this application in revision. 

r.M./r.K. Application dismissed. 


A. I. R. 1931 Allahabad 258 
Bennet, J. 

Chunku and o(/iers—Accused—Appli- 
cants« 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 19 of 1930, De¬ 
cided on 15th August 1930, from 
order of Addl. Sess. Judge, Cawnpore, 
D/- 23rd December 1929. 

(a) Penal Cade. S. 465 —Criminal inten¬ 
tion to cause wrongful gain to one or wrong¬ 
ful loss to another is sufficient for forgery. 

It is sufficient for the purposes of forgery 
to show that there was a criminal intention to 
c.uise wrongful gain to one or wrooglul loss to 
another person as that constitutes the denni- 
tion of “dishoncstlv” in S. 24, Penal Code. U 
is not nocessvrv that the wrongful gam or 
wrongful loss should bo actually caused U 
sufficient that there should be the intention ot 
causing it : U D. H. O. fi. 3; 5 ,11 217 and 

7 All. 4.59, Oif/. ft ‘J.y 

b) Penal Code. S. 471 —Evidence insuffi¬ 
cient to prove that accused actually com¬ 
mitted forgery-Accused may be convicted 
under S. 471 and not under Penal Code, b. 

405 

Where evidence is insufficient to legally 
Drove that all the accused or any one of them 
factually committed the offence of forgery their 
conviction under S. 465 is bad in law. Ibe.' 
jnay be convicted under S. 471 for fraudulently 
or dish nostly using a document as genuin*' 
which they knew or had reason to believe to 
be a forged document. [P 261 C 2] 

F. O. OHeill and K. D. Malaviya — 
for Applicants. 

M. Waliullah —for the Crown. 

Judgment. —This is an application 
in revision on behalf of 13 persons, 
who have been convicted under Ss. 465 
and 471,1. P. C., and sentenced by a 
Magistrate to one year’s rigorous im- 
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^.risonmenb. The facts of .the case as 
set forth in the judgment of the learned 
Sessions Judge are as follows. There 
was a partition case of the village 
of Kairi in Banda District begun 
in the year 1909. These proceedings 

went on until 1918 when the 

Board of Revenue rejected the applica¬ 
tion for partition on the ground that the 
village was “khetwat.” Some years 
later in 1923 some of the cosharers ap¬ 
plied to the Collector and suggested that 
the partition .proposed in 1909, which 
had apparently proceeded as far as the 
preparation of khurras, should be re¬ 
corded as it stood in the papers by treat¬ 
ing it as an application for partition 
made on agreement. On 17bh March 
1921 the cosharers of the village were 
summoned to Court and asked to file an 
■agreement to the effect that they had 
made a partition of this village into the 
khurras prepared by the revenue Court 
and that they had agreed to this parti¬ 
tion. . 

Various delays occurred and in 

1925 the papers were filed. Some years 
later on 19th April 1926 an application 
Exs. 10 and 10-A, was made to the re¬ 
venue Court purporting to be under S. 
107. Land Revenue Act and purporting 
to ba by 21 cosharers. In this applica¬ 
tion there are no cosbarers named as op" 
posite parties. The application was 
accompanied by an agreement Exs. 11 
and 11-A. The application states that 
the cosharers had agreed to the 
khurras among themselves dividing the 
village into 18 mahals and asking that 
mutation should bo made according to 
this partition in the revenue papers. The 
agrooraent set forth that the parties to 

that agroomonb had agreed to the parti¬ 
tion into the 18 mahals already olTooted. 
Then there was an application made on 
29th July 1926 by Jagannath and Shoo 
I’orshan and two others, Ex. 10. to tlie 
t 3 lTect that they <lo not want tho parti¬ 
tion at 1009 to bo carried into effect. An 
enquiry was started by tho order of the 
District Magistrate of 7th .\ugust 1926, 
and it was ascertained that tho signa¬ 
tures of Sheo Porshan and Jagannath 
appeared on tho application Exs* II and 
ll»A and on tho agreement Exs. 10 and 
l0-.\. These persons denied that these 
signatures were genuine, and the U ac¬ 
cused were prosecuted under Ss. 465 and 
471 in regard 'to these two doou- 


ments. The evidence for the prosecu¬ 
tion consisted of the statements of 
of Sheo Pershan and Jagannath that 
they did not make these signatures, and 
their evidence was confirmed by the fact 
that they had all along been objecting to 
this partition into these khurras. There 
was also the evidence of the Government 
Examiner of Questioned Documents, and 
he stated that the signatures on the ap¬ 
plication and agreement were not by the 
same persons as the signatures of Sheo 
Pershan and Jagannath submitted to 
him. The defence on the other hand, 
called a witness. D. W. 2 Raggu. who 
stated that all the accused were present 
when the documents in question were 
executed by Sheo Pershan and Jagannath, 
in their written statement the accused 
also pleaded that the signatures of Sheo 
Pershan and Jagannath were made in 
their presence. On the evidence before 
them the two lower Courts have coma 
to the conclusion that it is proved that 
the signatures are not made by Sheo 
Pershan and Jagannath. The Courts 
have also held that as the accused 
pleaded that those signatures were made 
in their presence therefore the accused 
must have had knowledge of the fact 
that the signatures were not genuine. 
The 13 accused are persons who admit 
that they signed the agreement and the 
application, Exs. 10 and 11, and they 
also made an appeal No. 89 of 1929 on 
the strength of that application and 
that agreement having been jointly exe¬ 
cuted by Sheo Pershan and Jagan¬ 
nath. 

Some point was taken for the de¬ 
fence that the Government Examiner 
of Questioned Documents was first ques¬ 
tioned about the signatures of Sheo l^ar- 
shan and Jagannatli on tho verification 
on the back of the agreement. Subso- 
(juontly ho was recalled as a witness o 
the Court under S. 540, Criminal P. C., 
and also asked in regard to the signa¬ 
tures on the front of tho agreement and 
on the application which purported to bo 
those of Sheo Parshan and Jagannath. 
It was argued that tho accused should 
have had a further opportunity to ad¬ 
duce additional evidence in regard to 
those signatures on tho front of the 
agreement and on the application. But 
it appears to me that * the defence evi¬ 
dence would be tho same for the signa¬ 
tures on different portions of each docu- 
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ment and that the defence could not 
have been in any way prejudiced by the 
procedure. It was also not shown to me 
that the Court was acting in any way 
outside its powers in recalling the 
Government Examiner of Questioned 
Documents as a witness under S. 540, 
Criminal P. C., in order to rectify an 
obvious omission in his evidence re¬ 
corded as a prosecution witness. S. 540 
provides that the Court may recall a 
person under that section who has been 
already examined as a witness and the 
section provides that the Court shall 
recall such person if his evidence appears 
to it essential to the just decision of the 
case. In the present case it is clear 
that tlie evidence of ‘the Examiner of 
Questioned Documents was essential to 
the just decision of the case in regard to 
all the signatures and not merely in re¬ 
gard to the two signatures about which 
he was asked in his examination ^as a 
prosecution witness. The procedure of 
the Court therefore was perfectly cor¬ 
rect. No application was made after 
the examination of this witness to the 
effect that the defence desired to call ad¬ 
ditional evidence on the point. 

The main argument addressed in revi¬ 
sion to this Court was to the effect that 
even on the finding that the signatures 
of Sheo Pershan and Jagannath were not 
genuine, still the offence of forgery or 
using these documents knowing them to be 
forged documents would not be complete 
because the intention required for the 
crime of forgery would not exist. It has 
been stated in para. 2 of one of the 
applications of revision by Mr. O'Neill 
that these signatures do not amount to 
forgeries as the documents were not 
drawn up with intent to cause injury to 
any iierson or to cause any person to 
part with property nor did these docu¬ 
ments have the potentiality of causing 
wrongful loss or wrongful gain or to de¬ 
fraud any person. 

Reference was made by the learned 
counsel to Beg. v. Bhavani Shankar (l). 

In that case A signed B’s name to 
petitions presented by C to the Mamlat- 
dar, requesting his summary assistance 
under Regulation 17 of 1827 for the re¬ 
covery of rents from K's tenants. In this 
case A was the manager of B and B 
declared that he h^jiven A authority to 

(1) [1874] 11 B. H. C. R. 3. 


sign his name and B had no objection to 
his name being used by A. The High 
Court found in the first place that the 
lower Courts were wrong in convicting. 
A of forgery because the prosecution had 
failed to prove that .4 was acting with¬ 
out authority from B. The High Court 
went on to state that even if it were 
proved that A had no authority to sign 
B's name it would also be necessary to 
prove that A had signed the petitions 
dishonestly or fraudulently and that it 
was not sufficient for the Courts to hold 
that the intention was t"? deceive the 
Mamlatdar because the Mamlatdar 
could not be injured by such deception 
nor could wrongful loss or gain have 
been caused to him. The act was done 
for the benefit of the master and the 
master was legally entitled to the rent 
for which the assistance of the Mamlat¬ 
dar was asked. Now if we apply the 
principle of this ruling to the present 
case we find that so far from Jagannath 
and Sheo Parshan stating that the ac¬ 
cused had authority to sign for them 
they denied it. Further it is not 
suggested that the fraud was on the 
Court, but is suggested that the fraud 
was on Jagannath and Sheo Parshan tho 
persons whose names were signed. 

As regards the question of wrongful 
gain or. wrongful loss we most look at the 
nature of the a.oreement Ex. 10, and the 
application, Ex. 11 The learned counsel 
argued merely on the wording of S. 107, 
Land Revenue Act (3 of 1901), but this 
was not an ordinary application under 
that section asking the Court to make 
a partition of the village. If it had been 
an ordinary application, tne question of 
wrongful loss to the complainants would 
have”arisen from the fact that they 
would have been deprived of notice of 
those proceedings issuing on the applica¬ 
tion and they would have been deprived 
of making the objection that tho Board 
of Revenue had held that this vil¬ 
lage should not be partitioned, because 
the property in it was not hold jointly 
by cosharers, but was held khetwat. 
which I understand means that the diffe¬ 
rent fields were hold in separate owner¬ 
ship. However the application was not 
an ordinary application, but the applica¬ 
tion asks that a partition already agreed 
to by the parties should be entered in 
the revenue papers instead of tho exist¬ 
ing khewat. That partition was the 
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division into 18 mahals which had boon 
made in the partition begun in 1909. 
The complainants Jagannath and Sheo 
Pershan did not agree to this division 
of the village, as they considered that 
they would suffer loss by the exchange 
• of their existing rights for the rights 
proposed in the new partition. Accord¬ 
ingly the document of agreement would 
indict on them wrongful loss, and would 
give to the other cosharors, the accused, 
wrongful gain. It was argued by the 
learned counsel for the accused that the 
iproceeding-T could not go through with¬ 
out Jagannath and Sheo Pershan becom¬ 
ing aware of them and making objection 
as they did make on 29th July 1926, 
but that objection was only made after 
the period of three months and ten days, 
and it is possible that the accused may 
have hoped that the Court would reject 
that application of 29th July 192G by 
Jagannath and Shoo Pershan on the 
ground that the agreement Ex. 10 
showed that they had already consented 
to the partition already made. It is 
‘sufficient for the purposes of forgery to 
show that there was a criminal inten¬ 
tion to cause wrongful gain to one or 
wrongful loss to another person as that 
constitutes the definition of dishonestly 
iin S. 21, I. P. C. It is nob necessary 
'that the wrongful gain or wrongful loss 
should be aot'ially caused. It is suffi¬ 
cient thafr there should be the intention 
*of causing it. S. 461 states that^a per- 
!son makes a false document when he 
does certain acts in regard to a document 
dishonestly. Accordingly I consider that 
the present case differs fundamentally 
from that recorded in 11 Bombay High 
■Court lieporter at p. 3. 

The next case mentioned was Empress 
V. Fateh (2). In this case the 

vendees of a plot of land altered the 
number hy which the land was described 
in the deed of sale, doing so because 
such number was not the right number. 
Having ma lo this alteration they used 
tlio deed of sale as evidence in a suit. It 
was held that the alteration of the deed 
•did nob amount to forgery within the 
moaning of S. 463, I. P. C., because there 
•was no intention to cause wrongful loss 
•or wrongful gain or to defraud. In this 
case the vendees merely altered the 
number of the plot to correspond with 
the boundfcrios which had aottivlly ho*m 
(2) 5 All. •2l7=(168a) A.WrN'.' -221. 


given in the sale deed, a wrong number 
having been accidentally inserted in the 
deed. There was no fraud or wrongful 
loss to the vendor, and the alteration in 
the document merely made the document 
agree with the intention of the vendor 
in making the ‘transfer. That would 
therefore be no wrongful loss caused to 
the vendor. The present case is essen¬ 
tially different, because the addition of 
the names of Jagannath and Sheo Par- 
shan to the deed of agreement would 
cause a transfer of their existing property 
to which they did not agree. 

The next ruling to which reference 
was made was Queen-Empress v. Sheo 
Dayal (3). In this case it was found 
that four payments of rent had actually 
been made and receipts had been issued 
but had been lost. Other receipts had 
been manufactured identical with the 
receipts which had been lost. Thera 
could therefore have been no wrongful 
gain or wrongful loss caused as the 
result of the existence of these fabri¬ 
cated receipts as they were only in¬ 
tended to support a legal claim. For the 
reasons already stated this case differs 
essentially from tho one at present be¬ 
fore me. Dr. Malaviya advanced an 
argument based on a ruling dealing with 
the mere filing in the Court of the^ docu¬ 
ment which had not been used in evi¬ 
dence. Bub the case is different here as 
the plaint on being filed in Court had 
fulfilled its function and the agreement 
on which the plaint was based was also 
filed in Court as the basis of the plaint. 

I consider that the offence of forgery 
was committed in regard to the two 
documents, the application and the agree¬ 
ment. But I do nob think that the evi¬ 
dence is sufficient to legally prove that 
the 13 accused persons committed the 
offence of forgery. Accordingly I con¬ 
sider that the conviction under S. 466 
1. P. C., is bad, and I set it aside. But 
I consider that all tho 13 accused had 
committed the offence of S. 471 I. P. C., 
fraudulently or dishonestly using as 
genuine a document which they knew 
or had reason to believe to be a forged 
document. 

Argument has been made that the sen¬ 
tence is excessive, but for an offence of 
this nature tho three months rigorous 
imprisonment to which the Sessions 


(3) [1895] 7 All. 459=(1885) A. W. N. 85. 
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Judge has reduced the sentence is not 
excessive. 

Accordingly I set aside the conviction 
under S. 465, I P.C., and I maintain the 
conviction under S. 471, I. P. C., of all 
the accused and sentences of three 
months rigorous impresonment on each 
of them They must all surrender to 
their bail. 

K.N./r.K. Order accordingly. 


A. I. R. 19^1 Allahabad 262 

Kendall, J. 

Emperor 

V. 

Bansidhar and others 
Criminal Ref. No. 676 of 1930, De¬ 
cided on 8th December 1930, made by 
Sess. and Sub-Judge, Etawah, on 15th 
September 1930. 

Criminal P. C. (1898), S. 162—Copy of 
statement of prosecution witnesss refused 
to accused on ground that it was not full 
statement but memorandum - Memorandum 
in police diary being as effective to con¬ 
tradict prosecution witness as a full state¬ 
ment refusal to accused of its copy is pre¬ 
judicial to him. 

The application ol the accused for a copy of 
the statements of the prosecution witnesses as 
recorded in the police diary had been rejected 
on the ground that they were not full state¬ 
ments but only amounted to memorandum of 
the statements. 

Held: that the Court had not refused the 
copies on the nnly grounds that were allowed 
by proviso ‘2 of the section for adopting 
such acause after recording its opinion in 
terms of those grounds only. Such a refusal 
had been preiudicial to the case of the accused 
because the object of the liw was to enable the 
accused to contradict a witness in Court by 
making use of a previous statement of his. The 
memoc.andnm in a police diary may often be 
found as effective for that purpose as a full 
statement would be. Though tne application 
might have been made for purposes of cross- 
examination, yet that would not exclude the 
purpose of contradicting the witnesses. Hence 
such refusal was prejudicial to the case of the 
accused as also on the ground that the 
Court had acted illegally in not following a 
mandatory provision of the statute. 

[P 262 C 2,P 263 C 1] 

Saila Nath Mukerji — lor Applicants. 

M. WaliuUah —for the Crown. 

G. Agarwala and K. N. Agariuala —for 

Opposite Party. 

Judgment, - This is a reference made 
by the learned Additional Sessions Judge 
of Etawa recommending that a convic¬ 
tion by a Bench of Magistrttes which 
has been upheld by the District Magis¬ 
trate should be quashed and the sen- 


tences set aside. The facts are not of 
importance. The reference is made on 
the ground that the Bench Magistrates 
refused the applications made by the 
accused under S. 162, Criminal P. C., to- 
be supplied with copies of the statements 
made by the witnesses for the prosecu¬ 
tion to the police. 

The application made to the Bench for 
copies of these statements was rejected 
after the Magistrates had perused the- 
police diaries on the ground that what 
was recorded in the diaries consisted nob 
of the statements of the witneses at 
length but merely of a memorandum of 
such statements taken down by the in¬ 
vestigation olheer. 

Under proviso. 1, S. 162(1), Criminal 
P. C.: 

“When any witness is c.-illed for the prosecu¬ 
tion in such an enquiry or tri\l whose state¬ 
ment has been reduced into writing as afore¬ 
said the Court shall on the request of the ac¬ 
cused .... direct that the accuse! lie 
furnished with a copy thereof in order that any 
part of such sutoment if duly proved may ^bo 
used to contradict such witness.** 

It is only in two cases that the Court 
can refuse the copies as proviso* 
2 shows, nagaaly when it is of opi¬ 
nion (1) that any part of any such state¬ 
ment is not relevant or (2) that its dis¬ 
closure to the accused is not essential in 
the interests of justice and is inexpedient 
in the public interest. 

In these cases the law directs»thab the 
Court shall record such opinion. 

In the present case the Court that V5| 
to say the Bench of Magistrates did not 
record any such opinion. It merely re¬ 
corded that the statements were not full 
statements but only amounted to a 
momorandum. Tf the copies were to be 
denied to the accused under provision 
2, S. 162 then the procedure laid down 
was not followed because the Court did 
not record such opinion. 

Nevertheless it may be argued that 
this would be only an irregularity, and 
if an examination of the record showed 
that the real reason of the Court for 
refusing the copies was the reason laid 
down by the law then the mere tact that 
the Court had not recorded its opinion 
would not vitiate the trial. This may 
be so but in the present case‘it is clear 
that this was not the reason. The Court 
has recorded the reason for refusing the 
copies viz: that the statements are not 
full statements but only a memorandum. 
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It may be and has been arjiued before 
'me on behalf of the counsel for the com¬ 
plainant in this case that where there 
,is only a memorandum and not a full 
statement the Court is under no obliga¬ 
tion to provide the accused with a copy. 
To this argument I cannot accede. The 
obiect of the law is to enable the accused 
to contradict a witness in Court by mak- 
iing use of a previous statement of his 
'and it may be that the memorandum in 
'the police diary is just as effective for 
that purpose as a full statement would 
be. The learned District Magistrate 
who went into the facts of the case very 
carefully has remarked that the accused 
demanded statements of the prosecution 
witnesses **for the purposes of cross exa¬ 
mination and not of contradicting the 
witnesses” and that the accused had nob 
been in any way prejudiced through the 
absence of copies. The application for 
the copies may have mentioned that the 
'copies were needed for cross-examination 
'but that would not exclude the purpose 
’of contradicting the witnesses and as I 
^hiLvo said abov 0 a tnorDoranduni might 
be finite sufficient for this purpose and 
lib is therefore not possible to say that 
'the accused were not prejudiced. 

In any case the law appears to me to 
be perfectly clear. There is a dehnite 
■provision under which the Court was 
obli ged to supply the copies or direct 
that they should bo supplied. The omis¬ 
sion to supply the copies may have pre¬ 
judiced the accused and in any case the 
Court acted illegally in not following a 
mandatory provision of the statute. That 
is sufficient to vitiate the proceedings. 

It has been contended on behalf of the 
complainant that if the procedure was 
illegal a re-trial ought to be ordered. 
The Additional Sessions Judge has how¬ 
ever considered this point and has not 
recommended a retrial. The case 
not a particularly serious one and the 
accused have already been put to a good 
deal of inconvenience and expense as 
well as having been in jail for some 
small portion of the period to which 
tlioy were sentenced. For these reasons 
I accept the reference and quashing the 
convictions by the Bench Magistrates 
sob the sentences aside. As the convic¬ 
tions have been sot aside it follows 
that an application which has been 
made by tho complainant for enhance¬ 


ment of the sentences must be and 
hereby tejected. 

B.V./r.k. Reference accepiea, 


IS 
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Raghubar Dayal Misra and another— 

Accused —Applicants. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 499 of 1930, 
Decided on 17th November 1930. from 
order of Sess. Judge, Bulandshahv, D/- 
4th July 1930. 

(a) Penal Code (1860), S. 506-Shop- 
keeper asked not to import any foreign cloth 
for sale or in default threat held out to him 
that his shop would be picketed—Of fence 
under S 506 held to be committed. 

R being desirous of preventing the dealers 
in cloth from importing any more foreign 
cloth for sale, served on a shopk^per A a 
notice along with an agreement. The shop¬ 
keeper was directed to execute the agreement, 
and in default the threat was held out that his 
shop would be picketed. The proposed agree¬ 
ment was to the effect that the shopkeeper 
would not import any more foreign cloth for 
sale at his shop for at least one year and would 
nav a fine of Rs. 10 to the authoritv issuing 
the notice if he failed to carry out this agree- 
ment. Jt was argued that there would bo no 
loss to ths property of A when ho was gra¬ 
ciously permitted by R to sell the foreign cloth 
which he did possess in the shop, and all be was 

called upon lo agree to w.is not to import 

foreign articles. . 

Held-, that t.vkiug the common business point 
of view, the threat by R amounted to injury 
to the property of A and th.it R's action 
amounted to an offence under S. 506. 

[P -2Gi C Ij 

(b) Criminal P. C. (1898), S. 155 (3) 
Scope. 

Investigation under Ch. 14 includes inves¬ 
tigation held under S. 155 (3) under the orders 
of a Magistrate. fP 421 C 2] 

Nanak Chand —for Applicants. 

U. Waliullah —for the Crown. 

Judgment.—Mr. Nanak Chand took 
upon himself the task of satisfying the 
Court that the action of the applicants 
did not amount to an offence under 
S. 50G, I. P. C. The first part of that 
section runs as follows; . . 

■‘Whoever commits the offence of crnninal 
intimidation shall be punished with uupriBOD- 

And the offence of criminal intimiua- 
tion is defined in S. 503 as; 

“Whoever threatens another with an> injury 
to his person, or reputation or properti . . . . . . 
with litoDt to cause alarm to that person or ^ 
cause that person to do any act which he is 
not legally bound to do.. cn 
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means of avoiding tlie execution of such throat, 
commits criminal intimidation.” 

The applicants tvere desirous of pre¬ 
venting the dealers in cloth in the 
market of Sikandrabad in the district 
of Bulandshahr from importing any 
more foreign cloth for sale; so in the 
middle of May last the applicant Ratan 
Lai served on a shopkeeper of tiie name 
of Abdul Sattar a notice Ex. B along 
with an agreement Ex. C. The shop¬ 
keeper was directed to execute the 
agreement Ex. C and in default the 
threat was held out that his shop would 
be picketed. Mr. Nanak Chaud drew 
my attention to the fact tliat at that 
time picketing was not an offence. The 
proposed agreement w’as to the effect 
that the shopkeeper would not import 
any more foreign cloth for sale at his 
shop for at least one year and would 
pay a fine of Rs. 10, presumably to the 
jauth’ority issuing the notice, if he failed 
jto carry out this agreement. The notice 
and the agreement should be taken 
jointly. The applicants must have de¬ 
sired to cause alarm to Abdul Sattar 
by picketing, otherwise the threat of 
picketing would have been no threat at 
all. They must have known that Abdul 
Sattar would be alarmed at the sugges¬ 
tion of picketing and would therefore 
agree to abide by the terms submitted 
by them to him to carry on his business. 
It was argued that there would be no 
loss to the property of Abdul Sattar 
when ho was graciously permitted by 
the applicants to sell the foreign cloth 
which he did possess in the shop, and all 
he was called upon to agree to was not 
to import foreign articles. Business is 
not carried out in the manner possibly 
suggested by the learned counsel that 
a shopkeeper imports a certain number 
of articles, sells them and then imports 
a second number of articles after the 
first set has been sold. The batter 
classes of people in these provinces are 
notoriously ignorant of business; so one 
can understand how Mr. Nanak Chand 
came to advance such an argument. 
Business consists of constant purchase 
and sale. There may be certain articles 
of larger utility and deminl which 
have to be more constantly imported, 
and a business would co ne to a stand¬ 
still if even a small shop is prohibited 
from itnporting articles with which it 
deals for a neriod of one year. Taking 


the common business point of view I: 
have not the slightest doubt that the 
threat by the applicants amounted to 
injury to the property of Abdul Satbar.| 
There is no denial of such a threatj 
being offered. The conviction wasl 
therefore fully justified. 

Mr. Nanak Chand referred to certain 
antecedent facts. There was decided 
reluctance on the part of the Magistrate 
to grant bail for a bailable offence. 
In my opinion it is unfortunate that 
this should have happened. Also the 
applicants should have been granted a 
more reasonable opportunity of coming 
to this Court to obtain a transfer of 
the case lor hearing. On 29th May 
the Magistrate was requested to post¬ 
pone the trial under S. 526 (8), Criminal 
P. C., to enable the applicants to ap- 
X^roacb this Court and tlie time granted 
was up to 10th Juno. I think that the 
Magistrate ought to have noticed that 
there were only three days after 29th 
May during this period when this Court 
was open. For that reason it would 
have been advisable to grant a second 
application for i)ostponem6nt. 

I do nob think that the complaint 
against the Sub-Iuspector of prosecut¬ 
ing the case when it was a noncogni- 
;?abl 0 one is justified under the law. It 
was admitted by Mr. Nanak Chand 
that under S. 155 (3), Criminal P. C.. 
the Sub-Inspector was empowered to 
investigate this noncognizable offence 
as the District Magistrate had directed 
him to do so. His argument was that 
the authority of the police terminated 
with the investigation, and that there 
was no authority to prosecute. I read 
the provisions of Ch. 14, Criminal P. 
C. differently. S. 170 of that Coda lays 
down: 

“If upon an investigition under this chvpter, 
it appears to the officer in charge of the police 
station th.it there is sufficient evidence or 
reasonable ground as aforesaid, such oUcer 
shall forward the accused under custody to a 
Magistrate empowered to take cognizance of 
the offence upon a police report and to try the 
accused or commit him for tri al; or if tiio of¬ 
fence is bailable and the accused is able to give 
security, shall take security from him for his 
appearance before such Magistrate on a dav 
fixed.” 

I am of opinion that investigatiou 
under this chapter would include in¬ 
vestigation held under S. 155 (3) under 
the order of a Magistrate. It is admit¬ 
ted that the Sub-Inspector did not send 
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the applicants to the Court having 
jurisdiction in custody, but waited till 
the Magistrate himself had issued bail¬ 
able warrants before arresting the 
applicants. I was not told that bail 
was actually tendered and the Sub- 
Inspector refused to accept it. The 
statement here was that the applicants 
desired information as to the offence 
and that such information was not given 
to them. 1 think that the applicants 
must have known that the warrants 
were bailable, or if they did not they 
ought to have put this pertinent question 
instead of making an enquiry about a 
matter which they ought so have dis¬ 
covered from the Court having jurisdic¬ 
tion. 

The sentence is of four months rigo¬ 
rous i nprisonment. As however in my 
opinion the applicants were unreason¬ 
ably detained in custody when they 
ought not to have been, I reduce the 
sentence in each case to imprisonment 
for two months, otherwise the revision 
application is dismissed. The appli¬ 
cants, if on bail, shall surrender to 
undergo the balance of their sentence. 
Mr. Nanak Chand has made a prayer to 
the Court that the imprisonment may 
be simple. I direct accordingly. 

p.N./il.K. Sentence reduced. 
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Mears, C. .T. and Sen, J. 

Emperor — .Appellant. 


V. 


Sat Varani—Opposite Party. 

Criminal Appeal No. 691 of 1930, De¬ 
cided on 24th November 1930, against 
order of acquittal passed by Sess. Judge. 

Allahabad, D/- 30th June 1930. 

(a) Criminal P- C. (ISIS). S. 412 P®*"' 

•on pleading guilty und-r S. 380, .P®"®* 
Code, owing to miiconceplion of hi» -right in 
property—Hi* right of appeal is not barr-d. 

Where an accused person pIonU guilty ^ 
clnrge under S. 880 Pontl Code, but. the sud 
plea is foundol upon an erroneous conception 
of one's right in the property, S. 412 Criminal 
R. 0., is inapplicable to the case and cannot shut 
out one's right of appeal. fR 206 C 1, A 

(b) Hindu Law— Stridhana — Nature and 
right* a* to caudayika explained. 

" Saud.ayika ” is a term applied to gifts 
to a wo n vn it. before or iftor rn irriage, by nor 
parents and their relations or by her husband 
and his relations. In other words it means gifts 
from raUtioas as distinguished from gifts from 
*tr.»ng6r*. A woman has absolute power of dis¬ 
posal over bar siudayika stridhan, even during 
coverture. She msv dispose of it by sale or by 


gift, or by will or in any other way she pleases 
even without the consent of her husband* 

[P 266 C 2] 

U. S. Dajpai —for the Crown. 

P. N. Ghose —for Opposite Party. 

Mears, C. J.—This is an appeal by 
the Local Government from an order 
passed by the learned Officiating Sessions 
Judge of .Allahabad, dated 30th June 
1930 oversetting an order of a Magis¬ 
trate of the First Class who had convic¬ 
ted one Sat Narain under S. 380, T. P. C. 

The pro.secution in this case was 
initiated on a police-report made by one 
Vonayak on 11th March 1930, in which 
ha stated that certain gold and silver 
articles of jewellery and a silver lota of 
the total value of Rs. 283 had been 
stolon from inside a box in his house the 
key of which used to be with his wife, 
Mt. Ram Kali, and tliat he suspected 
that the respondent Sat Narain and one 
Girja Brahman of Rampur, who used to 
coma to his house, had removed these 
articles in collusion with his wife. 
A detailed description of the alleged 
“ stolen ” property was given at the foot 
of the police-report. 

With the exception of a ring, a necklace 
and a tnohar the other articles alleged 
to be stolen wore recovered from the 
possession of .Taggvx, Tulsi, Ganga and 
Shoo Murat with whom they had been 
pawned by Sat Narain, and four articles 
from Mt Jasodri with whom they had 
been pledged by Mt. Ram Kali between 
the months of Bhadon and Pus. There 
is evidence that Sat Narain bad repre¬ 
sented to Jaggu that the articles pawned 
with him were his prop-rty. There is 
also evidence that Sat Narain accom¬ 
panied Mt. Ram Kali when she %vont 
to Mt. Jasodri to pawn the four articles 
mentioned above. 

The police sent up both Sat Narain 
and Mb. Ram Kali for their trial under 
S. 380, I. P. C. 

The houses of Venayak and Sat Na¬ 
rain are contiguous Sat Narain and 
Venayak belong to the same caste of 
maha-Brahmans and are jattidars. 

Venayek gave his age as 40 years be¬ 
fore the Magistrate. He has appeared 
before us and is undoubtedly much older. 
Ram Kali is admifedly a young woman 
of about 25. The Magistrate describes 
the husband as old, inGnn and valotu- 
dinarian. and the wife as a young, vigor¬ 
ous woman. Upon this hypothesis be 
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builds up tho theory that an illicit in¬ 
timacy had sprung up between Sat Na¬ 
rain and Ram Kali and that the wife, 
anxious to retain and rivet the affection 
of her youthful lover, had readily parted 
with the property and spent it on him. 

Ram Kali admits giving some of the 
property to Sat Narain, and the latter 
admits receiving some of the property 
from her, but he pleads that he pawned 
them at her instance and for her benefit. 
There is no evidence on the record to 
disprove the statement except that of 
Jaggu, who states .that Sat Narain re¬ 
presented that he was the owner of the 
articles sought to be pawned. It is 
dear that Jaggu’s statement is self-ex¬ 
culpatory. 

There is no evidence on tho record cf 
any illicit intimacy between Sat Narain 
and Ram Kali. The question of Ram 
Kali’s character or reputation was not 
in issue before tho Magistrate and we 
express no opinion on it. But it is abun¬ 
dantly clear tl at Sat Narain and Ram- 
Kali are friends and that such articles 
as Ram Kali handed over to Sat Narain 
were gifts or handed over for the pur¬ 
pose of pawning. 

The learned Magistrate convicted both 
the accused on a twofold ground: 

(l) That the articles* were the property 
of Venayek; (2) that both the accused 
had pleaded guilty. Tie directed that 
Ram Kali be released on her executing 
a bond for Rs. lOO with two sureties for 
like amount, to be of good behaviour for 
a year and to appear and receive sen¬ 
tence whenever called upon to do so. 
He sentenced Sat Narain to one day’s 
simple imprisonment and a fine of 
Rs. 300. Sat Narain appealed. The 
learned Sessions Judge on appeal re¬ 
versed the convetion and sentence. 
Ram Kali filed no appeal. 

A xireliminary objection was raised 
in the Court below that Sat Narain 
having pleaded guilty to the charge, had 
no right of appeal, and S. 412, Criminal 
P. C.. was cited in support of this con¬ 
tention. This plea was repelled by the 
Court below. The learned Government 
Advocate has put this forward as a sub¬ 
stantive plea in his appeal to this Court. 
We are of opinion that this plea must 
fail. Where an accused person pleads 
guilty on a charge under S. 380, I. P. C., 
but the said plea is founded as here 
upon an erroneous conception of ones 


right in the property, S. 412, Criminal 
R. C., is inapplicable to the case and can¬ 
not shut out one's right of appeal. 

The Court of first instance has not 
considered the case in its proper per¬ 
spective and has failed to grasp the 
nature and character of the wife’s in¬ 
terest in the property. Both in the- 
police report and in his deposition in- 
Court, Venayek claims that the property 
belonged to him. These statements ob¬ 
viously proceed upon the common and 
popular conception of the husband’s do¬ 
minion over the wife's property In the 
police report, it is admitted that out of 
item 16 a pair of silver dadni and dhar 
was a present to the wife by her mother. 
The learned Magistrate thought that 
“ all the articles were not exclusive propevtv 
of the husband. Some belonged to the husband, 
others belonged to the wife.’* 

Ho observed: 

“ The articles are such which c-^nnot bo said 
lo be the exclusive property of ^It. Ram Kali, for- 
the list includes such articles as silver lota^ 
etc.” 

The tvife’s version is that the articles- 
belonged to tho husband, but were given 
to her by the husband (pahnaya tha), but 
that the husband continued to be the 
owner. Here again the wife commits 
the popular blunder as to the right of 
ownership in the stridhan property. 
The articles were given to her by the 
husband or by her mother, and they con- 
f.tituted saudayika stridhan under the- 
Hindu law. According to Mr. Mullasi 
Principles of Hindu Haw, Edn. 5, p. 139. 

” Sattdavika is .i term applied Jo gifts made to^ 
iv woman 'at, before or after i/ arriage by her, 
parents and their relations-or by her husband: 
and his relations; in other words, it means gifts' 
from relations as distinguishoti from gifts from' 

strangers. ^ woman has absolute- 

power cf disposal over her saudayika stridhan,. 
ea'eo during coverture. She may dispose of it 
bv sale, -or bv gift, or by will, or in any other 
way the pleases, even without the consent of 
her husband.” 

The following facts stand out in clear 
relief: 

(1) The property in controversy was 
the absolute property of Mt. Ram Kali 
being her saudayika stridhan under the 
Hindu law. 

(2) She was quite within her rights in 
pawning some of these articles to Mt. 
Jasodri. 

(3) It was within her competence tc 
make a present of any of these au'tfclea 
to Sat Narain or anyone else. 
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(4) The husband was not competent to 
'dispute the legality or validity of the 
transfers effected by Mt. Ram Kali or 
iSat Narain. 

(5) It therefore follows that the paw¬ 
nees are entitled in law to be restored 
to the possession of the articles pledged 
and to retain them in possession until 
they are redeemed. 

Upon the finding set out above we 
are of opinion that Sat Narain is not 
guilty under S. 380, I. P. C., nor also was 
Mt. Ram Kali. The appeal by the Local 
Government therefore fails and is here¬ 
by dismissed. 

As the result of our finding the arti¬ 
cles which were produced in the Court 
below, and some of which under our order 
dated 12th November 1930 have been 
nroduced by Venayek in this Court 
should be sent back to the Sub-divisional 
Officer with the direction that they might 
be restored to the pawnees concerned. 
Venayek is also directed to produce 
before the Sub-divisional Officer items 
5, 11 and 14 which were made over to 
him by the Court below and which have 
not been produced before us and which 
the pawnees have a right to hold until 
the money due to them is paid. 

I5.V./R.K. Appeal dismissed. 
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Mkaiis. C. J. and King. J. 

Kmperor —Applicant. 

V. 

Prem Varaiii—Accused — Opposite 

Criminal Revn. No. 686 of 1929, De¬ 
cided on 29th April 1930. from order 
of Addl. Soss. Judge, Agra, D/- Jrd 

Allgust 1939. ( 2 )-Off«nceof 

embezzlement of four sums of money on 
specified dales within one year— Charge »n 

respect of all a* one offence .. 

does not contravene provision of Criminal 

ink pr“eo;,tion (or embcz.lemo.H of (our 
8111118 f.f money there was onl. 
charge framed, and that charge, although it 

dil not set out the total of the 
have been embezzled, specified all the le _ 
also specified the dates upon which the sums 
were alleged to hu-e be n embezzled. The time 
included between the first and the last o 
(latoft WHS loss than two months. 

lUU'. that the charge w.as correctly drawn 
up in accordance with the provisions ot 

sub-8. tQ), and the charge must be deemed to 

be a charge of one offence within the meaning 
S. 28i, and there -was no misjoinder of 


charges since the accusjd was upon hi' trial 
for only one oflence, and there was no qu stiou 
of the trial having been vitiated by the trial of 
the accused for more than three offences: 24 
All. 254; 27 All. 69 and 33 All. 36, Rel. o»t; A. I. 

R. 1927 All. 223; A. I, R. 1922 Mad. 435; 20 
C. fj. J. 781 and 23 Mai. 61 (P.O.j, DlS^ 

[P 2G8 0 1] 

U. S. Bajpai — ioT the Crown. 

Sailanath Mukerji and Hazari Lai 

Kapoor —for Opposite Party. 

King, J.—This is an appUcition in 
revision by ' the Local Government, 
against an order passed by the Addi¬ 
tional Sessions Judge of Agra setting 
aside the conviction and sentence of 
Prem Narain under S. 409, I. P- C., on 
the ground of misjoinder of charges, and 
directing a retrial. The accused Prem 
Narain was a cleric in the Cantonment 
Board Office and he was charged with 
having embezzled sums of money en¬ 
trusted to him in his capacity as a 
public servant. Evidence was led to 
show that there had been embezzle¬ 
ments amounting to about Rs. 1,500 
but the charge against the accused was 
that he had embezzled four sums ot 
money on or about 9th January, 5th 
February and 13th February 1929. It- 
must be observed that only one charge 
was framed in which all the four sums- 
of money, said to have been embezzled, 
are specified, f.nd the dates of the alleged 
embezzlements are also specified. 

It will be noticed that the embezzle¬ 
ments are said to have taken place on 
three dates and four items are speoifaea- 
That means that on one date, namely on. 
13th February 1929, two items are al¬ 
leged to have been embezzled consist¬ 
ing of Rs. 2-13-0 and Rs. 9-6-0 respec- 
tively, totalling Rs. 12-3-0. 


The trial Magistrate found the accused 
guilty of having embezzled the sums of 
money specified on three dates. 

9th January. 5th February and Idtb 
February, and sentenced him tc rigor¬ 
ous imprisonment for the period of two 
years on each of the three counts, ® 
sentences to run concurrently. 

The accused came up in appeal hetore- 

the Additional Sessions Judge 
the objection, which was not 
in the grounds of appeal, that the 

«,asbad in law o'* thI 
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^.ccused person to be tried at one trial 
(or not more than three offences of the 
■same nature committed within twelve 
months, the trial was bad in law. The 
view taken by the learned Additional 
• Sessions Judge was that each defalca¬ 
tion constituted a separate and distinct 
•offence and therefore the procedure of¬ 
fends against the provisipns of S. 23i. 

In our opinion the Court below 
has come to an erroneous decision owing 
to its not having considered the provi¬ 
sions of S. 222, sub-S. (2), which runs 
€ollows: 

"Wheu the accused is charged with ciimioal 
breach of trust or dishonest misappropriation 
■of money, it shall be sufficient to specify the 
gros.s sum in respect of which the offence is 
alleged to have been committed, and the d.ito 3 
betwe Q which the offence is alleged to have 
been committed, without specifying particular 
items or o.'cact dates, and the charge so framed 
shall be deemed to be a charge of one offence 
within the mcaninfi'ol S. 234, provided that 
the time included between the the first and 
last of such dates shall not exceed one year.” 

In the present case there was in fact 
only one charge framed, as we have 
[already mentioned, and that charge, 
although it did not set out the total of 
the money, said to have been embezzled, 
;did specify all the items. It also speci¬ 
fied the dates upon winch the sums wore 
alleged to have been embezzled. The 
time included between the first and the 
last of such dates is less than two 
months. Therefore the charge was 
correctly drawn up in accordance with 
;th 0 provisions of S. 222, sub-S. (2), and 
jthe charge must, in accordance with the 
iprovisions of that subsection, be deemed 
(to be a charge of one offence within the 
; meaning of S. 234. It follows that there 
,can be no misjoinder of charges since 
,it must be held that the accused was 
(upon his trial for only one offence, and 
ithere is no question of the trial having 
been vitiated by the trial of the accused 
for more than throe offences. In our 
^opinion the language of Ss. 222 and 234. 
when read together makes the position 
perfectly clear and it would hardly be 
necessary to consider any judicial pro¬ 
nouncement on the point. We have 
however been referred by tlie Govern¬ 
ment Advocate to several decisions of 
this High Court which support the view 
which we have independently arrived at. 

In the case of 'Emperor v. Gulzari Lai 
•(l), where an accused person was 


charged with having misappropriated or 
committed criminal breach of trust in 
respect of an aggregate sum of money 
the whole sum being alleged to have 
been' wrongfully dealt with by the accused 
within a period not exceeding one year, 
it was held that the more fact that the 
items composing the aggregate sum are 
specified and may be more than three in 
number, will not render the charge ob¬ 
noxious to the prohibition implied by 
S. 234, Civil P. C. 

A similar view was taken by this High 
Court in the case of Emperor v. Ishtiaq 
Ahmad (2). In that case, in a charge of 
criminal misappropriation, there were 
three counts. Each count specified the 
sum of money alleged to have been mis¬ 
appropriated by the accused on the parti¬ 
cular day, but in two out of the three 
cases the total sum consisted of throe 
separate items in each instance. It was 
held that a charge so framed did not 
offend against S. 231, Criminal P. C. 
This decision is very directly applicable 
to the case before us. In the case before 
us there are three counts in the charge 
and it is only in the case of one count 
that the total alleged to have been em¬ 
bezzled in a particular day consisted of 
two items. 

Finally our attention has been drawn 
to the case of Emperor v. Ibrahiyn Khan 
(3). In that case an accused person was 
charged under S. 409, I. P. C., with 
having embezzled an aggregate sum of 
Rs. 208-12-0 on various dates between 
1st July and 1st November 1909. It was 
held that the charge so framed was not 
open to objeotion, notwithstanding that 
evidence was available as to the various 
items of which the aggregate sum charged 
was composed. It appears that the ag¬ 
gregate sum consisted of some 18 items. 
These throe cases lend strong support to 
the view which we take of the relevant 
provisions of the Code. 

The Court below has relied upon a 
ruling in the case of Raman Lai v. Em¬ 
peror (1). This ruling is clearly dis¬ 
tinguishable upon the facts. In that 
case the applicant was found to have 
committed criminal breach of trust in a 
series of transactions which did not take 

(2) [1904) 27 All. 69=fl901) A. W. N. 165. 
f3) [1911) S3 All. 36.=ll Cc.L.J. 442“7 I. C. 

186. 

(4) A. I. R. 1927 All. 221 = 99 I. C. 603 = 28 

Cr. L. J. 171=49 All. 312. 


(1) [1902] 24 All. 254. 
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place within the space of one year, and 
all those transactions were joinel to¬ 
gether in one charge in respect of an 
offence under S. 381. and the applicant 
was convicted under S. 408, I. P. C. It 
was held that in such circumstances the 
trial was vitiated in the same way as if 
there had been a misjoinder of charges. 
It will be noticed however that the 
transactions did not take place within 
the space of one year and that the charge 
was of offences under S. 381. S. 222, 
sub-S. (2), has no application to offences 
under S. 381. This ruling therefore is 
no good authority for the opposite view. 
The learned Judge in the Court below 
has also relied upon a case vvliich he has 
cited as “24 Cr. L.J. 462.” He does 
not give the names of the parties, as he 
should have done, but we are informed 
that the case is the same as that reported 
in A. I. B, 1922 Mad. 435: Chakrakodi 
Shama Shastri v. Emperor. In that case 
the accused appears to have been charged, 
not with criminal misappropriation of 
money or criminal breach of trust, but 
with falsification of accounts. That ruling 
therefore ts of no help to us in the pre¬ 


sent case. 

Lastly the Court belovv^relied upon a 
case which it cited as 20 Cr. L. J. 
784.” Here again no names of the parties 
are given, but we understand that it is 
the same as Avadh Dehari Lai v. Em¬ 
peror (5). That case is also distinguish- 
able because the accused was sent up 
for trial on eight counts not only for 
criminal breach of trust but for other 
offences also under Ss. 218 and 466, 
I. P. C. The Court held that there was 
misjoinder of charges, but that case is of 
no authority for the proposition that 
there was any misjoinder of charges in 
the present case. 

The learned advocate for the respon¬ 
dent has cited the case of Ganga Pra^iad 
V. Emperor (6) which was decided by a 
single Judge of this Court. In that case 
the accused was convicted of crimina 
misappropriation in respect of 26 items 
whicli wore alleged to have been mis- 
a])propriatod by him within the space o 
one year, lb was held that the joinder 
of charges was illegal and vitiated t le 
trial. Unfortunately the learned Judge 
did not give any reasons in support of 


(5) 11919] 53 I. C. r>24. 

(0) .A. I. R. 192S All. 483 
Or. L. J. 220. 


75 I. 0. 654 = 25 


liis view, and it is apparent that none of 
the earlier oases decided by this Court, 
to which wo have referred above, were- 
brought to his notice. He merely refers- 
to the Privy Council case of N. A. Sub- 
ramania Iyer v. Emperor (7) which is no- 
authority for the view that the present 
trial was vitiated by misjoinder of 
charges. In the Privy Council case it- 
was held that S. 234, Criminal P. C., 
which provides that a person may only 
be tried for three offences of the same- 
kind, if committed within a period of 
12 months, is plainly contravened by 
trying an accused on an indictment 
charging him with no loss than 41 acts 
extending over a period of two years. 

In the present case the alleged em¬ 
bezzlements extend over a period of less 
than two months, and the Privy Council 
ruling has no application. We are satis¬ 
fied that there was no defect in the trial 
owing to misjoinder of charges. Under 
the provisions of S. 222 the accused 
must be hald to have been upon his trial 
for only one offence, and the Magistrate 
was not, strictly speaking, correct in 
sentencing him separately on each of 
the three counts. He should have passed 
one sentence for the one offence with 
which the accused was charged. The- 
irregularity is of no practicial im¬ 
portance as the sentences are to run con¬ 
currently. We accordingly set aside the 
order of the Court below and direct the- 
Courb below to dispose of the appeal on 
its merits. 

M.N./r.K. Order set aside. 

(7) [1802] Mad. 51 = 23 1. A. 2.57 = 8 rtar.. 

160 (P.C.). 
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King and Bennet, JJ. 

Emperor —Applicant. 

v. 

Johri —Opposite Party. 

Criminal Ref.No. 271 of 1930, Decided- 
on 9th September 1930, submitted by 
Sess. Judge. Agra, D/- 20bh March 1930. 

Penal Code, S. 211 —Person making 
charge to police of cognizable offence, insti¬ 
tutes criminal proceedings. 

man who sets tho criminal law iu jnotion 
by making a false charge to the police of a 
o'ogniTiahle offence institutes criminal proceoa- 
ings within the meaning of S. 211, and if the 
offence fills within tho description m the latter 
pirtof the soctioa.hc is liable to the punishment 
there provided. Making of a false charge to the 

police of a cognizable offence IS the institution 

^ criminal proceedings within the meaning ol 
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S. ‘ill : 17 Cal. 574 (F. D.) ; iO Ma^. 79 ; 32 

Mad.^oS (F. B.) aud A.I.R. 925 Pa/. G78, 
Foll.\b All. 215; 5 All. 598; 16 All. 124; 6 A.h.J. 
989 and 17 I. C. 791, not Foil. 

[P 270 C 2; P 271 C 1, 2] 

M. WaliuUah — for the Crown. 

Bennet. J. —This is a reference by 
the learned Sessions Judge of Agra re¬ 
commending that the commitment of 
Johri to the Court of Session for trial 
under part 2, S. 211, I. P. C., 
should he quashed. Johri made a report 
under S. 304, I. P. C.. against certain 
persons, and the case for the prosecution 
is that that report was false. If the 
case comes under part 2 of S. 211, 
I. P. C., the case would be triable 
only by the Court of Session. The police 
made an investigation into the report 
and found it to be false, and the persons 
named in it were not prosecuted. Hence 
the Sessions Judge considers that no 
criminal proceedings were instituted and 
therefore the charge of making the false 
report comes under the first part of 
S. 211. I. P. C.. and is punishable with 
two years' imprisonment of either des- 
•cription or with fine or with both and as 
the committing Magistrate can pass such 
sentence he should dispose of the case 
himself. 

The view of the Sessions Judge is in ac- 
•cordance with the rulings of this Court, 
But as three other High Courts have 
•taken a different view, the learned single 
Judge of this Court before whom the 
case came referred it to a Bench of two 
Judges. 

Section 211 states as follows: 

“ Whoever, with intent to cause injury to 
auy person, institutes or causes to be instituted 
nnv crimiuil proceeding against that person, 
or falsely charges any person with having com¬ 
mitted an offence, knowing that there is no just 
or lawful ground for such proceeding or charge 
iigaiUFt that person, shall he punished with 
imprisonment of either description for a term 
which may extend to two years, or with fine, or 
with both and, if such criminal proceeding be 
instituted on a false charge or an offence 
punishable with death, transportation for life, 
-or imprisonment for seven years or upwards, 
shall be punishable with imprisonment of 
cither description (or a term which may ex¬ 
tend to seven ve.ars, and shall also be liable to 
lino.” 

The words in this section which have 
given rise to difference of opinion are 
the words '* if such criminal proceeding 
he instituted.’ The Allahabad view of 
these words has been that they mean 
that a criminal prosecution should have 
taken place. The High Courts of Cal- 
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cutta, Madras and Patna hold that these 
words cover a report in the police sta‘ 
tion even though the police do not 
prosecute on it. 

The Allahabad cases are in historical 
order as follows ; Empress of India v. 
Pilavi Hat (l). Pitam made a false re¬ 
port to a police officer but the police did 
not prosecute the person be accused. A 
single -Judge, Mahmood. J., held that 
there was no institution of criminal 
proceedings and therefore no offence 
under part 2 of S. 211, I. P. C. In 
the next year. 1883, this ruling was 
followed by another single Judge in 
Empress v. Paraliu (2). In 1893 the 
matter came before a Bench of two Judges 
of this Court, in Queen-Empress v. Bishe- 
shar{Z) on a reference by a Sessions Judge 
who considered that the Full Bench 
ruling of the Calcutta High Court in 
Kartm Duksh v. Queen-Empress (4). 
should be followed. Unfortunately the 
Acting Public Prosecutor did not place 
this view before the Court and in a 
ruling of eight line- the Bench stated 
that they preferred the previous .Allaha¬ 
bad rulings. There is no discussion of 
the merits of either view in this ruling; 
so it can hardly be taken as an authorita¬ 
tive decision between the two conflicting 
views. 

This was followed in 1909 by Emperor 
V (5) and in 1912 by Barka- 

tuUah V. Sadho Kalwar (6). These were 
single Judge rulings. 

In none of these rulings is there any 
discussion of these difficulties ; there is 
merely the assumption that the phrase 

institution of criminal proceedings " 
can only refer to the institution of a 
criminal case in Court. 

The Calcutta High Court followed the 
Allahabad view in a Bench ruling, Queen 
Empress v. Karim Buksh (7). but thej 
matter was fully considered by a Bench' 
of five Judges in 1888 in Karim Buksh v. 
Queen-Empress (4) where it was laid 
down that 

“ man "ho sots tbo criminal law in motion 
by making a false charge to the police of a 
cognizable offence institutes criminal proceed¬ 
ings within the meaning of S. 211, 1. P. C., 
and if the offence falls within the description 

(1) [188-21 3 -^11. 21^(1882) W X. 225. 

(2) [13831 .5 .411. 593=(1883) A. W. N. 149. 

(3) [1894] IG All. 124=(1S94' .4. 4V. X. 10. 

(4) [1890] 17 Cal. 574 (F, B.). 

(5) [1908] 6 A. L. J. 939. 

(6) [1912] 13 Cr. L. J. 855=17 I. C. 791, 

(7) [18.87] 14 Cal. G33. 
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in tho livttci- part of the section, ho is liable to 
the punishment there provided.” 

The reasoning on which this conclu- 
sioii is reached is as follows : 

“ There are two inodes in which a person ag¬ 
grieved may seek to put the criminal law in 

motion. Ho mav mike a charge.to 

tho police. If the information discloses a cogni- 
i.ahle offence, the proper officer of police may 
proceed to make an investigation ; and if the 
result of that investigation is adverse to tho 
accused, he is, in dne course, brought by the 
police before a Magistrate. If the information 
<loes not disclose a cognizable offence, the 
police c.annot take anv step of their own autho- 
ritv. Secondly, a person aggrieved may lay a 
charge, or, as the Code calls it, a complaint 
<S. 191) before a M agistrate whichever of these 
methods is adopted, the thing done by the ac¬ 
cused is tho same, that which is called in the 
one case giving information, in the other 
making a complaint. In each case the steps 
that follow are governed by the Criminal Pro¬ 
cedure Code. In each the Best step taken by 
tho accuser is ordinarily also the last, for 
from that time the control of the investigation 
or tho enquiry passes out of his hands into 
those of the constituted authorities.* 

Tho ruling then points out that tho 
expressions “instituting proceedings” 
and “making a charge ” are not mutually 
-oxolusive, bocauso thers is no modo by 
which a private accuser can institute 
criminal proceedings except by mak¬ 
ing a charge, and because part 2 of 
the section speaks of proceedings insti¬ 
tuted on a false charge. But the expres¬ 
sions are not co extensive, because a 
charge to the police of a noncognizablo 
offence or a charge to a civil Court of a 
public oflicer asking for sanction to 
prosecute, cannot be considered the insti¬ 
tution of criminal proceedings. 

A Bench of the Madras High Court in 
Quee7i-Kmpre.<:s v. Navjunda (8) 

followed the ruling of the Calcutta Full 
Bench in Karim Buksh v. Queen Empress 
(4) and dissented from the Allahabad 
rulings reported in Empress v. Pilam 
liai (1) and Queen-Empress y. Bishc- 
.shar (3). One passage in this ruling 
may be quoted : 

“ It is argued that, when a charge is pre¬ 
ferred to tho police, it merely sets them on 
enquiry, and they may find tho charge to bo 
false and refuse to proceed with the charge 
without the accused being oven aware that any 
■complaint has been made against him ; but pre¬ 
cisely the same may bo said when a complaint 
i« made to a Magistrate. Ho is not bound to 
take any action ag-ainsttho person accused . . . 
. . . yet it could hardly bo contended that 
tho complaint to the Magistrate did not 
amount to “ the institution of criminal pro¬ 
ceedings ” within the meaning of the section.” 
(h) [1897] 20 MadT79=l Weir 188=7 M. T.. 7, 
16. 
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Reference was made to the Calcutta 
Full Bench ruling. Karim Buksh v. Queeu- 
Empress (4). in a later case in the Madras 
High Court, The Sessions Judge of Tinne- 
velly Division v. Sivan Chetti (9), Full 
Bench, where the principle of that ruling 
was followed and where the majority of 
the Full Bench extended the principle by 
holding that a false complaint to a Vil¬ 
lage Magistrate of an offence which he 
was bound to report to the police under 
S. 45, Criminal P. C.. was an institution 
of criminal proceedings within the mean¬ 
ing of S. 211. I. P. C. In 1925 the 
matter came before a Bench of the Patna- 
High Court in Parameshwar Lai v. Em¬ 
peror (10), and the Bench dissented from 
the Allahabad ruling Queen Empress v. 
Bisheshar (3) and followed the Calcutta 
Full Bench ruling Karim Buksh v Queen- 
Empress (-l). The Allahabad ruling 
Queen-Empress v. Bisheshar (3) has 

therefore been considered and dissented 
from by three other High Courts, and in 
one case dissented from by a Bench of 
five Judges. The weight of authority is 
therefore heavily against the 
Quc€K*E 7 tiVTC!iS V. J3ishcshcLV (3). Th6 
reasoning contained in the rulings of tlie 
other High Courts is clear and cogent. I 
therefore consider that we should follow 
the rule of the other High Courts and 
hold that making of a false charge to the 
police of a cognizable offence is the 
institution of criminal proceedings within 
the meaning of S. 211 , I. P._C. There is. 
another reason which inclines me to 
this view, which reason has not been 
mentioned in any of the rulings. ^ This 
is the definition of “investigation” and 
“judicial proceeding” in S. 4 (1; (1) and 
(m), Criminal P. C: 

“•‘Investigation” includes all the proceed¬ 
ings under this Code for the collection of evi¬ 
dence conducted by a police ofBcer or by any 
person (other than a Magistrate) who i3 autho¬ 
rized by a Magistrate in this behalf.” 

This clearly shows that ' criminal pro¬ 
ceedings” include the investigation by a 
police officer. On tho other hand pro¬ 
ceedings in Court are distinguished, as 
sub-S. (m) says: , 

'• "Judicial proceeding” includes any proceed 
iug ill the course of which e\idencc is or ma-> 
be leg^llv taken on oatli.” 

These definitions show that if part 
2 S 211, I. P. C.. were intended 
to apply only where proceedings 

(9) [1909] 32 Mad. 258 = 9 Cf* J- ^ 

I. C. 187 (P. B.). _ . 472 

(10) A. I. R. 1925 Pat. 078—4 Pat. 4i2. 
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had taken place in Court the language 
used 'would not have been “if such cri¬ 
minal proceeding be instituted” but “if 
criminal proceedings be instituted in 
Court” or “if judicial proceedings be in¬ 
stituted.” As the section simply refers 
to criminal proceedings I consider that it 
refers to a police investigation as well 
as to a prosecution. 

Another reason for accepting the Cal¬ 
cutta view is that it would be unlikely 
that the Penal Code would make such a 
distinction in the two parts of the sec¬ 
tion as regards the amount of punish¬ 
ment, and make the difference depend 
on consequences over which the accused 
had no control. 

I consider that the commitment of 
Johri to the sessions was correct and that 
the reference should be refused, and that 
the Sessions Judge should be directed to 
proceed with the trial of Johri according 
to law. 

King, J. — I agree. The accused is 
alleged to have made a report to the 
police falsely charging certain persons 
with having committed an oflence under 
S, 304, I. P. C. The police investigated 
and found the charge to be totally false. 
The persons charged were not prosecuted. 
The question is whether the accused, by 
causing the police to make an investiga¬ 
tion, should be held to have caused the 
institution of a criminal proceeding on a 
false charge, within the meaning of 
para. 2, S. 211, I. P. C. 

I think an investigation of an alleged 
cognizable offence must be regarded as a 
“criminal proceeding.” This is in accor¬ 
dance with the ordinary meaning of 
these words, as 1 understand them. More¬ 
over, under S. 4 (l) (l) an “investigation” 
is expressly defined as including all the 
proceedings under the Code for the col¬ 
lection of evidence conducted by a police 
officer. So if the police make an inves¬ 
tigation in consequence of a false charge 
of a cognizable offence, I think it must 
be held that “criminal proceedings” have 
been instituted on a false charge, within 
the meaning of para. 2, S. 211, I. P. C. 

It may bo objected that if a false 
charge resul ing in an investigation 
amounts to instituting a criminal pro¬ 
ceeding, then how are we to give effect 
to the distinction, made in ijara. 1, S. 211, 
between: (l) instituting a criminal pro¬ 
ceeding; and (2) charge a person with 


the commission of an offence ? One 
answer is that the institution of criminal 
proceedings does not necessarily involve 
an accusation of any offence. For in¬ 
stance a man may make an application 
to a Magistrate that security for good 
behaviour should be taken from a certain 
person on the ground that he is by habit 
a robber. No charge is made of any 
offence, nevertheless the application 
must, I think, amount to 'institu¬ 
tion of criminal proceedings" if the 
Magistrate holds any inquiry. The same 
argument would apply to all proceedings 
requiring security for keeping the peace 
or for good behaviour. The fact that 
they are “criminal proceedings” cannot 
be doubted, but they do not proceed upon 
the allegation that any offence has been 
committed. There is therefore at least 
one clear distinction between the institu¬ 
tion of criminal proceedings and the 
accusation of having committed an 
offence. There may be other distinctions, 
but it is unnecessary for our purpose to 
pursue the subject further. 

The Allahabad decisions, starting with 
Empress v. Pitam Hai (l), merely assume 
that the institution of criminal proceed¬ 
ings means the institution in a criminal 
Court, or the institution of judicial pro¬ 
ceedings. They do not even discuss the 
question whether “criminal proceedings” 
cannot he given a wider meaning so as 
to include a police investigation. The 
only Allahabad case decided by a Bench 
of two Judges is Queen-Empress v. Bi- 
slieshar (3), but with all due respect to 
the learned Judges I do not think the 
judgment can be considered satisfactory. 
The point at issue was not argued and 
no reasons are given for dissenting from 
the Full Bench decision in Karim Buksh 
v. Queen Empress (4). My learned brother 
has discussed the case law and shown 
that the Madras and Patna High Courts 
have expressly dissented from the Alla¬ 
habad view and have preferred to follow 
the Calcutta Full Bench decision. I also 
think that the latter decision is correct 
and should be followed. 

I concur in the order proposed. 


K.N./ 


f 


.K, ^^higli/9 

^ -- M igh 


Allahabad 273 


1931 


Nek Ram v. Emperok (Bennot, J.) 


A. I. R. 1931 Allahabad 273 

Bennet, J. 

Nek Ram —Accused. 

V. 

Empero) —Opposite Party. 

Criminal Revn. Appln. No. 688 of 

1930, Decided on 16bh October 1930. 

(o) Criminal P. C.. S. 162 — S. 162 i# 
imperative — Magistrate has no discretion 
but must hand over copies of statement in 
police diary. 

Section 102 is imperative and in all cases 
coming iinder that section, a copy of the state¬ 
ment in the diary must bo granted. A Magistrate 
has no discretion to decide whether there is any 
contradiction or not and then to grant a copy 
if contradiction exists. It is only certain por¬ 
tions of that statement which may be excluded 
in the discretion of the Court. Those portions 
ate portions which are inexpedient in the public 
interest. [P 274 C 2] 

(b) Criminal P. C., S. 526 — Witness 
making different statement in Court—De¬ 
fence asking for copy in diary to contradict 
witness—Magistrate seeing no contradiction 
and refusing copy—Case held fit one to be 
transferred to another Magistrate. 

A witness for the prosecution made in tho 
Court a statement different from the one mado 
by him to tho police. Tho defence counsel 
asked for a copy of that statomout in tho police 
diary to contradict tho witness. The Magis¬ 
trate made the following order : “ It is trno 

that after reading Tulla’a statement 1 allowed a 
copy of the same to be given to the accused, but 
immediately after I was asked by the Prosecu¬ 
ting Inspector to reconsider my order on the 
ground that there was nothing in tho statement 
to call for a contradiction, I carefully wont 
through the statement again and foutjd nothing 
contradictory therein. This was the reason 
why 1 refused to issue a copy thereof. ” 

llf.ld •. that tho Magistrate hid no ])ower to 
refuse copy and as ho must have been influ¬ 
enced by other causes in doing so, it was a fit 
case lor transfer from his Court to another. 

tP 274 C 1] 

(c) Crimmal P. C., S. 526 - Grounds— 

Where Magistrate, instead of ordering pro¬ 
secution under S. 190 (1) (c) sends back 
papers to the police, case should be trans¬ 
ferred from his Court. 

Whore a Magistrate, after examining tho 
police diary, comes to tho conclusion that the 
police hivi! not properly investigated tho case 
nnd that a certain person should have been 
proBOcutod, his proj.er com so is to pass an order 
under S. PJ0{l)(c), Criminal P. C., ordering 
his prosecution. In thvt u.at>o tlie provisionsof 
of B. PJI, Criminal P. C., would apply and it 
would be open to tho person so prosecuted to 
ask that the case should bo transferred to .lu* 
other Magistrate. Ihit if instead of this bo 
sends the papers back to tho police with no 
order and tbo man is'prosccuted, there is suffi¬ 
cient reason lor transferring the case from his 
file to another Magistrate. [I' 274 C 2, P 27.7 C l3 
Nath Mtikerji —for Applicant. 

U. S. Jiofpai —for tho Crown. 
Judgment. —This is an application 
OD behalf of one Nek Ram asking that 
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either a charge framed against him 
should bo cancelled or that the case 
should be transferred to another Magis¬ 
trate. The facts of the case, so far as 
relevant to this application, are shown 
by the record and an affidavit. On 27th 
July 1930 it is admitted that Birendra, 
a young man of twenty years, who is 
also an accused, took two rupees and 
went to a shop of Ram Babu at a short 
distance fi*oni the shop of the applicant 
Nek Ram. Birendra is a servant of Nek 
Ram and works in his shop which is for 
drugs. Ram Babu found that the two 
rupees were false and he handed the boy 
Birendra over to the police. The defence 
is that two customers had come to the 
shop of Nek Ram before it was open at 
twelve o'clock and that these customers 
had given the two rupees asking that the 
boy Birendra should bring change, and 
that these two customers subsetiuently 
disappeared when Birendra was arrested 
and a crowd collected. It was also the 
defence of Nek Ram that ho was not 
present at the shop at the time when 
Birendra left tho shop to get the Rs. 2 
change. It is of considerable importance 
in the case to see at what stage tho 
story about tho two customers was put 
forward. lu tho polico diary it was 
stated by Tulli, a witness for the pro¬ 
secution, as follows : 

“ Yehi rupie the jo Jiirindar Kumar ne rez- 
gari he lent hi lie mmlai Ham Babu he die the 
aiir uii logon he Jeahne par he yeh kharab 
malum hole hain touh kahan se laya hai to 
haha he do qahah ae hain unho bhang hharulna 
hai, roztjari hi unko zarural hai. " 

This shows that, according to Tulla, 
Birendra put forward tho story of tho 
two customers at tho limo of his arrest. 
When Tulla gavo ovidonco before the 

Magistrate ho stated : 

'* I did not question Birendra. Birendra did 
not tell mo that the change of two rupees was 
wanted for two customers who wauled some 
bh.ang. I did not say tliis to tho Sub-In¬ 
spector. *’ 

When this statomont was made in 
cross-examination tho dofonco counsel 
asked for a copy of tho statomont in tho 
diary in order to use it to contradict tho 
witness. Tho Magistrate makes tho fol¬ 
lowing statomont in regard to this in- 


true that oflor reading Tulla'* sUte- 

lont 1 allowed a copy of .® iVicr" wa“ 
> tho accuBcd, but nmiiediatoly after I wa¬ 
lked by the I-ro*cculii.g Insi>oct«r to reconsider 
ly order on tbo ground that there was nothing 
^thrstsUment to call for a coutradiction, 
carofnlly went through the statement a-a.ii 
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and found nothing contradictorj' therein. This 
was the reason why I refused to issue a copy 
thereof. ” 

I am quite unable to understand the 
mental process by which the Magistrate 
arrives at the conclusion that there is no 
contradiction between the statement of 
Tulla in the diary and the statement of 
Talla in Court. To my mind it is obvi¬ 
ous that there is a very material contra¬ 
diction. That being so, I consider that 
the Magistrate was entirely wrong in 
refusing to grant the copy of the diary. 
The question arises whether this action 
lof the Magistrate was due to some mental 
incapacity on his part to understand 
'whether there was a contradiction or not 
or whether it was due to some other 
Icause. I do not consider that a Magis¬ 
trate of some experience who knows 
Urdu as his mother tongue would be 
unable to appreciate the fact that there 
was a contradiction. Accordingly I con¬ 
sider that the Magistrate was inliuenced 
by some other cause and I consider that 
he must have made this order because he 
was in some way prejudiced against the 
accused. That being so, I consider that 
the application for transfer is well 
founded, and accordingly on this ground 
alone I consider that there is sutlicient 
reason to transfer this case. S. 162, 
Criminal P. C., is imperative and states 
as follows : 

“ Provided that, when any witnesfi is called 
for the prosecution in such enquiry or trial, 
whose statement has been reduced in writing 
as the aforesaid, the Court shall, at the request 
of the accused, refer to such writing and direct 
that the accused be furnished with a copy 
thereof, in order that any part of such state¬ 
ment, if duly proved, may be used to contradict 
such witness in the manner provided by S. 145, 
Evidence Act, 1872. ” 


It is clear that this proviso does not 
state that it is for the Magistrate to 
make up his mind whether there is any 
contradiction, and if ho considers that a 
contradiction is established, to grant a 
copy, arid if ho does not consider that a 
contradiction is established to refuse a 
copy. The only discretion given to the 
Magistrate is contained in the second 
proviso as follows : 

“ Provided, further, that, if the Courtis of 
oDinion that any part of such statement is not 
vAlevant to the subject matter of the enquiry or 
trial or that its disclosure to the accused is not 
A^ntiftl in the interests of justice and is jn- 
IxvJiJt in the public interest, it snail record 
suU opinion (but not the reasons therefor) and 
ohall exclude such part from the copy of the 
statement furnished to the accused. 


This proviso shows that in all cases a 
copy of the statement in the diary must 
be granted. It is only certain portions 
of that statement which may bo excluded 
in the discretion of the Court. Those 
portions are portions which are inex¬ 
pedient in the public interest. I con¬ 
sider that the clause "inexpedient in the 
public interest” governs both the pre¬ 
vious clauses. It is not suggested by the 
Magistrate that there was anything in the 
statement of Tuila which would be in¬ 
expedient in the public interest to dis¬ 
close. Accordingly the Magistrate had 
no right whatever to refuse to grant this 
copy on the ground that no contradiction 
was in his opinion established. The next 
ground on which a transfer is asked is 
contained in para. 17 of the affidavit as 
follows : 

“ .As I have also received information that 
the Citv Magistrate had suggested to the Super¬ 
intendent of Police, that 1 should also be chal- 
laned. ” 

The explanation of the Magistrate on 
this point is as follows : 

" I assure you on my honour ns a gentleman 
that I never asked or suggested to the Superin¬ 
tendent of Police tochalian Nek Ram. The fact 
is that after going through the police diary and 
seeing the counterieit coins (which were struck) 

I came to the couclusion that the investigation 
w.as not properly made. For this reason I 
returned the papers to the Superintendent of 
Police, who probably, after considering the 
whole case, challaued Nek Ram as well. ’’ 

In this explanation the Magistrate) 
states that he came to the conclusion 
that the investigation was not properly! 
made. It is not suggested that he means, 
that any witness for the prosecution wasj 
not called who should have been called. 
Apparently what he means is that he 
came to the conclusion that Nek Ram 
should bo prosecuted. When the Magis¬ 
trate came to that conclusion his proper 
course was to pass an order under S. 190 
(1) (c). Criminal P. C., ordering the pro¬ 
secution of Nek Ram. In that case the 
provisions of S. 191, Criminal P. C., 
would apply, and it would be open to 
Nek Ram to ask that the case should be 
transferred to another Magistrate. In¬ 
stead of doing this the Magistrate sent 
the papers, and by this apparently^ 
he means his judicial file as well as the 
police papers, to the Superintendent 
of Police. The Magistrate lias not men-: 
tioned any written order with which he 
sent the papers, nor is there any written. 
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order on the Magistrate’s file or the file 
of the police papers. There is a written 
order of the Magistrate dated 20th 
August 1930, asking the Superintendent of 
Police to return the file. I am unable to 
understand why the Magistrate should 
have sent the file to the Superintendent of 
Police, unless some oral suggestion was 
made by the Magistrate to the Prosecu¬ 
ting Inspector or someone else that the 
Superintendent of Police should examine 
the file with a view to the prosecution of 
Nek Ram. I note that, although the 
Magistrate has stated that he did not 
make such a suggestion to the Supeiin- 
tendent of Police, he has not stated that 
ho did not make the suggestion to the 
Prosecuting Inspector or to some one 
; 0 l 8 e. In any case it is clear that the 
Magistrate had the prosecution of Nek 
Ram in iiis mind at the time he sent the 
papers. For the purpose of transfer, that 
I consider is sufficient. It was not cor¬ 
rect for the Magistrate to take such an 
action instead of making an order under 
jS. l91 (l) (c). The only object in the 
.Magistrate acting as he did must have 
been to deprive Nek Ram of his right of 
transfer under S. 191, Criminal P. C. 

I consider therefore that on this ground 
also it is proper that this case should bo 
transferred to the Court of another 
Magistrate. 

In regard to application that this 
Court shoxild cancel the ciiarge sheet 
and order further proceedings to be 
droiJfed, I consider that it is not proper 
that this Court should weigh the merits 
of a case against an accused at this stage 
of the proceedings. Accoi'dingly I con¬ 
sider that it is sufficient that an order of 
transfer should bo made ; and accord¬ 
ingly I direct that this record bo re¬ 
turned to the District Magistrate of Agra 
and that ho should direct that this case 
should bo heard by some Magistrate 
other than Mr. Wali IJakht. The Magis¬ 
trate who hears the case should grant 
accused a copy of the statement of Tulla 
in the diary and recall Tulla for cross- 
examination on that statement, and have 
it ])rovod by the Hub-Inspoctor who took 
it down. 

K.N./r.K. Order accordingh.h 
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Mukerji and Bennet, JJ. 

Ham Lal and another — Plaintiffs— 
Appellants. 

V. 

Shiama Lal and others — Pro forma 
Defendants—Respondents. 

Second Appeal No. 444 of 1929, Deci¬ 
ded on 1st December 1930, from decision 
of Addl. Sub-.Tudge, Farrukhabad, D/- 
12th December 1928. 

(a) Transfer of Property Act (1882), S. 43 
— For purchasing two groves, the very two 
groves with some other property mortgaged— 
Mortgagor does not transfer mere possibility 
and on principle of “feeding the estoppel” 
mortgagees were entitled to enforce their 
mortgage against the two groves—Transfer of 
Property Act, S. 6. 

Certain two groves with some other property 
of the mortgagor, hid been mortgaged for the 
purpose of purchasing the very two groves from 
its owner and the mortgagee wanted to enforce 
his mortgage against those groves on which an 
objection was taken, that it could not be so done 
as the mortgagors had no interest in the property 
sold at the date of the mortgage. 

Held : that the money, as a matter of fact, 
had been advanced on security of the property, 
that was going to bo purchased and that no third 
pirty’s interest intervened between the execution 
of the security and the execution of the sale deed 
with respect to that security. In this case the 
mortgagors wore not transferring their future 
right to succeed which was a more possibilitv but 
h.id actually entered into an agreement with the 
vendor to purchase the vendor’s right, of ownor- 
sliip of the grove. The facts as regards the sale 
transaction had been recited in the morlgagt 
deed and the mortgage deed had al=o stated that 
tt sale deed would be executed in favour of the 
mortgagors. Hence, in the above circumstances, 
on principle of "feeding the estoppel” the mort¬ 
gagees were entitled to enforce their mortgage 
against the groves ; A.T.R. 192G All. 102, Dist. 

fP 276 Cl, 2] 

(b) Transfer of Properly Act (1882), S. 3 — 
Registration is notice. 

The registration of a prior transaction is notice 
to a pirtv entering into a transaction with res¬ 
pect to the same property on a subsequent date: 
.1. I. It. 1921 P. C. 112 ; Expl. [P 276 C 2] 

U. S. Bajpai and (7. S. Palhdk — for 
.\|il)oUanls. 

•S. N. Seth —for Respondents. 

Mukerji. J.— This appeal is bound to 
succeed. Tlio i)laintiffij are inortjfagoes 
under a simple inoi tt*aj»o dated 19th .Tanu- 
avy 1920. They obtained as llioir secu¬ 
rity besides otlier ])roportic«. two tjrovos. 
The groves were Iransferrerl by way of 
tnort^ago and sale in favour of tho dofen- 
jlants other than tho mortgafiora who 
fij^ured as dofondatita 1 and 2 in tho suit. 
One of tho tiansferees raiaod tho plea 
that tho plainliffs were not entitled to 
bring tlie jjrovos to ^alo. The reason was 
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that at the date of the mortgage, the 
mortgagors Madho Singh and Bahadur 
had not got a sale deed in respect of the 
two groves in their favour. The sale deed 
in their favour was executed five days 
later on 21th January 1920. It appears 
that a certain Hindu owned the groves. 
On his death, they wore inherited by his 
wife Mt. Sukhrani. Mt. Sukhrani sold 
the groves to one Azizuddin. The mort¬ 
gagors claiming as reversioners contested 
the sale, but ultimately, finding that they 
could nob successfully contest the sale, 
they agreed with Azizuddin to purchase 
the groves. They had to pay a certain 
amount of money to Azizuddin, and to 
raise this they made the mortgage in 
question. These facts are recited in the 
mortgage deed and the mortgage deed 
states that a sale deed would bo executed 
in favour of the mortgagors. The argu¬ 
ment therefore is that at the date of the 
mortgage, the mortgagors had no interest 
in the property sold and therefore these 
groves could not lie so brought to sale. 
This argument of the contesting defen¬ 
dants found favour with the Court below 
lienee the appeal by the plaintiffs. 

We find as a matter of fact that the 
money was advanced on the security of 
jthe property that was going to be pur- 
cliased. Wo find that no third parties 
interest intervened between the execution 
!of the security and the execution of the 
jsale deed with respect to the security. 
There is no rule of law which prevents 
the mortgagee from selling the property, 
in the circumstances stated above. It 
was argued for the respondent that S. 43, 
T. P. Act, did not ajiply in terras. Pos¬ 
sibly it does not. The case of Mulraj v. 
fndar Singh (1), was cited on behalf of 
tlio respondent. But that case is dis¬ 
tinguishable. There, it was pointed out 
that to allow the particular party to rely 
on S. 43 and to take his stand on it would 
mean that he would bo allowed to defeat 
the jirovisions of S. 6, T. P. Act. In this 
case the mortgagors wore not transferring 
their future riglit to succeed, which would 
lie a mere possibility. In this case they 
'actually entered into an agreement with 
Azizuddin that Azizuddin would sell his 
rights to them and they would purchase 
it. By agreement Azizuddin was declared 
to bo the owner of the property and 


(1) A. I. R. 192G All. 10*2 = 92 1. C. 471 — 48 
All. 150. 


Azizuddin had every right to sell the pro- 
pei’ty* 

We hold that on the principle of feed-, 
ing the estoppel” the plaintiffs are entitled 
to enforce their mortgage against the 
groves. 

It was argued for the contesting res¬ 
pondent that he is a transferee for value 
without notice, hut the registration of the 
mortgage of 19th January 1920, was 
notice to him. This Court has laid down 
for the last 30 years that the registration 
of a prior transaction is notice to a party 
entering into a transaction with respect 
to the same property on a subsequent 
date. The case of Tilakdhari v. Khedan 
Lai (2) does not upset this view of the 
High Court. Indeed there is much there; 
to support this view. All that their 
Lordships of the Privy Council held was 
that the registration of a subsequent 
transaction was no notice to the holder of 
a prior charge. 

In the result, we hold that the groves 
are liable to bo sold. We allow the ap- 
peal, modify the decrees of the Courts 
below and direct that the groves be sold 
along with the other propei-ties mort¬ 
gaged. Tlie appellants will have their 
entire costs of the suits and appeals 
throughout. 

R.v./ii.K. Av veal allowed. 

(2) A. I. R. 1921 P. 0. 112=4S Oal. 1 (P.C.). 
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Sulaiman and Ni.vmatullah, JJ. 
Bhaiya Baj Kishore Lai DofetWant 
Applicant. 


V. 


1 • 

Jageshtvar Dayal —Plaintiff Opposite 

G^vil Revn. No. 51 of 1929, Decided 
i 23rd April 1930, against order of 
unsif, Basti, D/- 15th September 1928. 

Arbitration—Arbitrator cannot be allowed 
make private enquirie*. 

Unloss expressly authorized to do so, an 
bitralor cannot be allowed to make private 
nuiries and allow himself to bo influenced 
ovidenco which oitbor pirtv has no opportu- 
Iv* to check or meoti 4 4. L. J, 159, Rtl. 
•' [P 276 C 1] 

Shiva Prasad Siw/m—for Applicant. 
M. Wallitillah —for Opposite Party. 
Sulaiman, J. —This is an applicition 
revision &rom an order setting aside 
1 award on the ground that the arbi- 
ator was guilty of legal misconduct 
asmucb as be had made confidential 
iquiries behind the back of the plain- 
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titT. It is woll sottlod that, unloss 
expressly authorized to do so, an arbi¬ 
trator cannot be allowed to make private 
enquiries and allow himself to be in¬ 
fluenced by evidence which either party 
has no opportunity to cheek or meet; 
Daya KisJien v. Dharavi Das (1). The 
reference to arbitration directed him 
to make “enquiries," which cannot 
meati secret or private enquiries. The 
application has no force and is dismissed 
with costs. 

P.N./R.K. Itcvision dismissed. 

(I) [1907] 4 A. L. -J. Io9=(l907) A. W. N. 75. 

A. I. R. 1931 Allahabad 772 
Full Bench 

SuLAiMAN, King and Sen, JJ. 

Oil difference betioeen 
MCJICEUJI and NIAMATL'LLAH, JJ. 
Nannu Mal - Plaintiff—Appellant. 

V. 

liam Chander and others —Defendants 

f 

— Respondents. 

Second Appeals Nos. 1491 and 1490 
of 1926, Decided on 19th Novem¬ 
ber 1929, against decision of 2nd Addl. 
Sub-Judge, Aligarh, D/- 13th July 1926. 

^ (a) Transfer of Property Act (1882), 

S. 70—{Vox Full Df7ich) Sale in execution 
of decree oi> prior mortgage obtained in 
auit to which subsequent mortgagee was not 
party—Auction purchaser erecting building 
on site purchased — Building is accession 
liable to be sold in satisfaction of sub¬ 
sequent mortgage—Though Ss. 51 and 63 do 
not apply case comes under S. 70 Auction- 
purchaser must be trealed as successor in 
interest of mortgagor—Transfer of Property 
Act, Ss. 51 and b3— //centra.). 

Per Full Bench.—An auction purchaser at a 
sale, hold in execution ot a decree passed on 
foot of a prior inorlgago, to svhich the second 
inortgagoo was no party, is not entitled to 
remove the materials cl the building erected by 
him, but the building is •liable to bo sold as an 
accession to the second mortgage, lov although 
uoiihcr S. 51 in terms or in principle,nor B. 03 
is applicable to such a case, S. 70 applies 
.^nd the building must bo treated as an acces¬ 
sion. 8. 70 applies boo.iuse it is a section which 
regulates not only the rights and liabilities of 
niortgagors and mortgagees but also the rights 
and liabilities of the representatives or succes¬ 
sors in interest of tho mortgagors and mort¬ 
gagees respociivcly; and such auolion-purchaser 
having ac<juircd all the mortgagor's right title 
and lutcrest in the property must be treated as 
his successor in interest: (Srn, /. contra.). 6 
IK. li. '2iH a*ud A. I. It. 1020 All. 12, Di%t. ; 
A. I. It. 1920 All. 12, not Appr. 20 Mad. 190; 
Jl Mad. 425, Rel. on ; 30 Mad. 194, Dht, ; 
(Other ca^es rejerred.) [P 289 C 1] 

(b) Practice — Precedents — Decision on 
question'actually heard is good authority — 
Fact that decision would have been other¬ 


wise, had certain provision of law been 
brought to Court's notice is immaterial. 

Vet Nianialiillah, J—Tho decision on tho 
question actually heard is a good authority for 
the proposition onunciated therein, even if tho 
parties or anv of them did not, for reasons of 
their own, rely on a particular provision of law 
which provision, if brought to the notice of tho 
Court micht have made the decision different. 

^ CP 280 C 2] 

(c) Transfer of Properly Act (1882), Ss. 70 
63—Accession — Additions by human 

3 g^ncy whether amount lo accessions 
depends on circumstances. 

Ter Niamattillah, /.—The word "accession” 
occurriog in S. 70, and in the cognate 
S. 63 h;^8 a technical moaning. Every addi¬ 
tion to or improvement on tho mortgaged pro¬ 
perty by whomsoever made cannot be regarded 
as an '"accession.” An addition made to a 
mortgaged property by natural causes such as 
the one mentioned in Ulus, (a) to S. 70. 
requires uo discussion and can admit of no 
doubt. As regards additions or improvements 
due to human agency, it depends tipon the 
circumstance? of each case whether the addi¬ 
tion or improvement should bo regarded nc' 
cession or otherwise. 

(d) Transfer of Properly Act (1882), S 63 
—House standing on site or grove on land 
are accessions not capable of separate 
enjoyment as such. 

Per Sulaiviaitt /.-Houses standing on a 
site or a grove on a land are accessions not 
capable of separate enjoyment and hence the 
mortgagor can claim the whole accession being 
delivered with the morlgagod property at the 

time of redemption I.R. 1925 

A. J. R. Ii28 All 381, not 

(c) Transfer of Property Act (1882), S. 70 
—Question of notice is not material m case 

under S. 70. s.i i 

The question of want of notice, although 

material for purposes of S. 01 is 

cance so far as S. 70 is concerned. [P 286-0 

(f) Interpretation of Statutes Statute pre 
vails against equity however wholesome 

alter may be. . . , i % 

Vox Sen, /.—A clear provision of stalute has 

to be followed and given effect to and it can¬ 
not be displaced by a more 

however wholesome it might be. U o i j 

(g) Transfer of Property Act (1882), b. 3 
—(Per Sen, J.) Registration of mortgage is no 

notice. (Mukerji, /. contra.) 

Per Sen, J. —Registration of a mortgage 
under tho Registration Act is not per sc , co”' 
Btructiev notice of tho mortgage : f-' 

contra) A I.R. 1921 P.G. in iiel. «»• 

(h) General Clauses Act (10 of 1897), S. 3 
(20)—Good faith means honesty of dealing 
—Auction-purchaser is not bound to search 

^'"Vet'^kiaviatiillah and Sen, JJ- T" 
faith as defined in S. 3 (20) is oquivaloi^^t to 
honesty of dealing and does not |ho 

ftuclioii purchaser the nccossitv of 
registry before he bids at auction. L 

S. >7. Seth—(ox Appollant. 

S. K. Dar—(ox Respondents. 

Order of Reference 
Mukerji. J. " This is an ^ 

it were, of Second Appeal No. 1190 
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of 1926 (lecicleJ by us on 8th Novem¬ 
ber 1929, Nnunu Mai v. Ramcharan 
Lai (l). It appear-; that in execution 
of a prior mortgage bold by two persons 
Ram Charan Lai and Ganga Sahai, the 
mortgaged property was sold and was 
purchased partly by the prior mort¬ 
gagees and j>artly by defendants 4 to 7 in 
the suit. There was a second mortgage 
in favour of Nannu Mai the plaintiff, 
although the deed stood bonami in the 
name of Kundan Ijal plaintiff 2. The 
second mortgagee was not a party to tho 
suit of the prior mortgagee. The 
auction-purchasers Nos. 4 to 7 have built 
a small house on a part of tho property 
purchased by them. Their contention 
is that either the plaintiff Nannu Mai 
should pay them the value of tho build¬ 
ing erected by them which value has 
been estimated at Rs. 200 or these de¬ 
fendants should be allowed to remove 
the materials of tho building before the 
sale takes place. 

The Court of first instance did not 
accede to the request of tho defendants 
and they appealed to the lower appel¬ 
late Court. There they succeeded tho 
learned Judge of the' lower appellate 
Court holding that if plaintiff 1 wanted, 

“to enjov tho benefit of tho ouhanceinent 
in the security due to the constructions made 
by tliG api)ellant8. ho would have to pay a sum 
of Rs. 200 to tho appellants before the chahutra 
with the structiues thereon is put up for sale 
otherwise the appellants would be entitled to 
roinovo -tho materials without causing any 
detriment to the chabutra.” 

The plaintiff in this second appeal 
contends that tho building erected by tho 
auction-i)urchasors was in the nature of 
an accession to the property and it is 
therefore under S. 70, T. P. Act, liable 
to be sold as a part of tho mortgaged 
property. In my opinion there is no 
answer to this contention. S. 70 has 
been very widely worded: it does not 
say by whom the accession should be 
made. The accession may be the result 
of nature or it may be effected by the 
mortgagor or any representative of his. 
So long as the accession takes place to 
the mortgaged property, the mortgagee 
is entitled to it for the purposes of 
security. Illus. (b) to S. 70, makes it 
perfectly clear to my mind that the 
putting up of a building on a part of 
the mortgaged property amounts to an 
accession. The mere f act that a tra ns- 
" (1) A. I. R. 1930 All. 485=120 I. C. 824=52 
All. 331. 


feree, by auction sale of the mortgagor’s 
interest, has put up the building 
makes no difference at all. 

The ease of Kalyan Das v. Jan Bihi 
(2) has been cited before us as an autho¬ 
rity for the proposition that a sub¬ 
sequent purchaser, who is unaware of 
of the existence of the prior mortgage, 
and who erects a building in good 
faith, is entitled to remove the building. 
To start with, in this particular case 
there is no material before us to show 
that the auction-purchasers were .not 
aware of the fact that the registered 
mortgage in favour of Nannu Mai ex¬ 
isted as a matter of fact. Beyond say¬ 
ing that they were transferees by auc¬ 
tion sale in good fatih they never said 
that they were not aware of the fact 
that there was a second mortgage. It is 
the duty of any person dealing with 
property to find out from the registra¬ 
tion office what charges there are on the 
property. This Court has over and over 
again held that registration is notice to 
all subsequent transferees. Therefore 
it was necessary for the auction-pur¬ 
chasers to find out, in their own interest, 
from the registration office before they 
made the purchase whether any mort¬ 
gage existed on the xn-operty or not. 
There is no finding of fact to support a 
plea akin to tho plea of S. 51, T. P. Act. 
Besides with all respect, I discover that 
S. 70, T. P Act, was nob pleaded before 
their Lordships who decided the case of 
Kalyan Das. On the facts, in my opin¬ 
ion this case is distinguishable from the 
decision quoted above. If that were not 
80 I would have respectfully dissented 
from the opinion expressed in that case. 
Bub it is really not necessary in view of 
the fact that the pleadings do not 
justify tho lespondents in saying that 
they bad no notice of the mortgage of 
Nannu Mai, or that they believed in 
good faith that they were absolutely 
entitled to the property. 

For the foregoing reasons I would 
allow the appeal 'and delete from the 
decree of the Court below the words: 

“If plointifi 1 wishes.\%ilbout 

causing any detrhnent to the chahutra. " 

I would award the entire costs of this 
appeal to the plaintiffs as against the 
contesting respondents Ram Chander, 
Shib Chander and Dal Chand. I would 

t’J) A. I. R. 1029 All. 12=112 1.0.765=51 
All. 454. 
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also alloNY the costs of tins appeal anil 
the costs in the lower appellate Court to 
the plaintiffs as against Ram Cbander, 
Shib Chaiuler and Dal Chand. 

Before I leave this judgment it is 
necessary to point out a matter which 
lias been taken by way of cross-objection 
by the three defendants, Ram Chander, 
Shib Cbander and Dal Chand. They say 
that in constructing the building men¬ 
tioned above, they have rested a beam 
of the new building on the wall of an¬ 
other building belonging to them. The 
object of the cross-objection was to 
obtain permission of the Court to remove 
the beam from the wall. This was a 
point which was mentioned in the written 
statement of the defendants, but no 
notice was taken of it by any of tbe 
Courts below. In my opinion, that is a 
matter which cannot bo decided in this 
case. If defendaftts 2 to 7 pay up 
the plaintiffs’ mortgage money no ques¬ 
tion of removing the beam will ever 
arise. If they do not pay, and if the 
plaintiff, after paying the prior mortgage 
money, brings the property to sale, it 
will be a question between the auction- 
purchaser and the defendants Rq-m 
Chander, Shib Cbander and Dal Chand 
whether the beam will be allowed to rest 
on the wall of the defendants. It may 
be that the auction-purchaser will find 
some moans of supporting the wall and 
would find it unnecessary to have the 
beam rest on the defendants’ wall. AU 
that the defendants are anxious about is 
that their claim should not be treated as 
res judicata in subse(iuent proceedings. 
As nobody has decided the point, and as 
I would leave the point undecided, no 
fear of res judicata will arise. 

NiamatuHah. J.— I regret I am not 
able to endorse the conclusion arrived at 
by my learned colleague. Tbe facts are 
stated in full in his judgment ; but I 
would mention such of them as are 
necessary to elucidate the reasons on 
which I base my own views. 

Ram Charan Lai. defendant 2, was a 
lu'ior mortgagee under a deed, dated 1st 
April 190G, executed by Bihari, defen¬ 
dant 1. Nannu Mai, plaintiff-appellant, is 
tt subsequent mortgagee from the same 
person under a deed, dated 12th Novem¬ 
ber 1913. The pi-ior mortgagee obtained 
a decree for sale on foot of his own 
mortgage without impleading the subse¬ 
quent mortgagee (plaintiff-appellant}. 


On sale of the mortgaged property in 
execution of that decree a small part of 
it was purchased by Ram Charan and 
others, contesting respondents in this 
Court. It consisted of a chabutra ad¬ 
joining their house. After the auction 
sale the contesting respondents raised a 
superstructure on the chabutra allowing 
the beams to rest on the w’all of their 
own house. The plaintiff-appellant (the 
subsequent mortgagee) brought the suit, 
out of which the present appeal has 
arisen, for sale of the mortgaged pro¬ 
perty. It is no longer in dispute that 
they are entitled to treat the prior moit- 
gage as a subsisting one, and the sale, held 
in execution of the decree passed on foot 
tliereof, as a nullity, so far as their inter¬ 
ests may be affected thereby. The only 
defence, which it is necessary to men¬ 
tion, is that the defendants-respondents 
(auction-purchasers) claim the right to 
remove tbe materials, leaving the cha¬ 
butra as it was before tbe auction Pur¬ 
chase, unless it is desired by the plainbift- 
appellant or anyone who purchases the 
property in execution of decree for sale 
on foot of his mortgage, to pay the value 
of such materials which has been found 
by the lower appellate Court to be 
Rs. 200, a fact which is not disputed by 
the parties. The plaintiff-appellant, on 
the other hand, insists on the super¬ 
structure being treated as accession to 
the mortgaged property and therefore 
part of the security for the money due 
under his mortgage deed so as to bo 
liable to be sold with the site for satis¬ 
faction of his claim. The lower appellate 
Court upheld the defendants’ . plea, 
directing the plaintiff-appellant to pay 
the sum of Rs. 200 to the contesting res- 
pondents in case they desired to sell the 
chabutra with the existing construction, 
otherwise the right of the contesting 
respondents “to remove the material 
without causing any detriment to lo 
chabutra” is reserved to them. 

The lower appellate Court has aso 
its view on S. 63. T. P. Act. treating the 
contesting respondents as .—a 

possession. That section cannot m 

apply to tbe facts of the presen J 

This is not a case “where 
Iiroperty in possession of the 

had. during the continuance ° ® ^ 

gage”, received an accession. The contesc 

ing respondents may in one 
sidered to represent the prior 
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on the one hand and fche mortgagor on the 
other by virtue of their auction-purchase, 
assuming, of course, that the proceedings 
on foot of the prior mortgage can be 
recognized against the plaintiff-appel¬ 
lant ; but, as already stated, the prior 
simple mortgage iias to be assumed as a 
subsisting mortgage, an I the auction sale 
following the decree passed on foot there¬ 
of has to be ignored. Besides, S. 63 
contemplates a case of accession to the 
mortgage property when the mortgagee, 
as such, was in possession. I think for 
these reasons it is not correct to invoke 
the aid of S. 63, T. P. Act, in affording 
relief to the contesting respondents. 

While I do not accept the reasons on 
which the decree passed by the lower 
appellate Court proceeds, I think the 
conclusion reached by it is correct. The 
defendants’ case on the face of it is so 
reasonable and in accord with general 
law that it must be allowed to prevail 
unless there is something positively to 
the contrary in any rule of law applic¬ 
able to the circumstances of this case. 
As was laid down in a somewhat old 
case, which however iias stood the tost 
of time, and has never boon departed 
from, that 

“ticcordiog to the nsages and the customs of this 
oountry, buildings and other such improvements 
made on land do not, hv the mere accident of 
.their attachment to the soil, become the pro- 
pert\ of the owner of the soil”; 
and we think it should be laid down as 
a general rule that, if he who makes the 
improvement is not a mere trespasser, 
but is in possession under any bona fide 
title or claim of title, he is entitled either 
to remove the materials, restoring the 
land to the state in which it was before 
the improvement was made, or to obtain 
compensation for the value of the build¬ 
ing if it is allowed to remain for the 
benefft of the owner of the soil, the 
option of taking the building, or allowing 
the removal of the material, remaining 
with the owner of the land in tliose 
cases in which the building is not taken 
down by the builder during the continu¬ 
ance of any estate he may possess : per 
Sir Barnes Peacock in ThaJcoor Ghunder 
Poramanih v. Ramdhonc ,BhuUaoharjee 
(3). The same doctrine was enunciated 
in Mill V. Hill (4). These cases were 
followed by a Division Bench of this 
Court recently in Kalyan D a-'i v» Ja 'i 

~{Z) G w. R. 228. 

(4) 3 H. L. 0. 823. 


Bibi (2), My learned brother thinks 
that S. 70, T. P. Act, was not brought to 
the notice of the learned Judge who de¬ 
cided that case and that the result would 
have been different if that section had 
not been overlooked. A case should be 
treated as an authority for what it de¬ 
cides: and if the parties, or any of them, 
did not, for reasons of their own, rely on 
S. 70, T. P. Act, the decision on the ques¬ 
tion actually heard is a good authority 
for the proposition enunciated therein.' 
Besides, as will appear from the passage' 
quoted by me at length, the view ac¬ 
cepted in that case is in consonance with 
justice and common sense ; and I have 
no hesitation in accepting it for myself. 

I do not think that the action of the 
contesting respondents in making the- 
constructions was otherwise than in 
good faith anl in the belief that they 
had the right to do so. The e.'iprossion 
“good faith” in this connexion is to bo 
understood nob in any technical sense 
but as denoting honest intention on the 
part of the person in possession making 
the construction in question. Ev 0 n| 
whore the words occur in a statute they| 
have to be understood as defined in the 
General Clauses Act, S. 3 (20), under 
which 

“a thing sh)ll be deemed to be done in good, 
faith whore it iss, in fact, done honestly whether| 
it is done negligently or not.” 

The contesting respondents purchasedi 
the chabutra in question at a public sale 
hold in execution of a decree passed by 
a Court of justice at whose instance tho^ 
sale took place. It is true they did not| 
search the registration office to find other; 
incumbrances ; but an omission to do 
so cannot make their action subsequent 
to the purchase otherwise than honest. 
The plaintiff-appellant did nob take ex¬ 
ception to any construction being made 
or warned them against possible conse- 
cjuences due to the existence of the subse¬ 
quent mortgage in his own favour. 
Under these circumstanoes I hold that 
the action of the contesting respondents 
in raising the superstructure in question 
in this case was bona fide wibhin the 
meaning of the rule already referred to. 

The contesting respondents cannot be 
said to be trespassers during the time 
they were in possession of the chabutra 
which they purchased at the auction 
sale held in execution of the decree 
passed on foot of the prior mortgage. 
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Their title may not altogether be inde¬ 
feasible : but their possession was at 
least imdov a **bona licle claim of title. 
Unless therefore the plaintiff-appellant 
can invoke the aid of some rule of law 
to tlie contrary, I ani clearly of opinion 
that the defendants-respondonts are en¬ 
titled to remove the materials if the 
plaintiff-appellant is not ready and will¬ 
ing to pay for them. 

Apart from what I have said in respect 
of the defendants' right, it seems to mo 
that we are, in tlie first instance, con- • 

earned with the plaintiff s right, if 

to the constructions made on the side 
which had been hypothec itel to him. 
He desires to treat it as part of his secu¬ 
rity and to have it sold for satisfaction 
of his claim arising out of the mortgage 
in his favour. He must therefore make 
out his right to do so. It is not sufficient 
for him merely to attack the defendants 
right. If he fails to establish his own 
present right to the superstructure in 
dispute in the present case, no decree 
for sale thereof can be passed, regardless 
of the question wliothor the defendants 
have an indefeasible right to it. Assum¬ 
ing, for the salce of argument, that the 
defendants wore not justified in making 
the constructions, we cannot ignore the 
fact that they are in actual possession 
of the Bite which they can be deprived 
of only when it is sold in execution of 
the decree in favour of the plamtiff-ap- 
pollant. who is himself a simple mort- 
daaoo. Till then it is open to thorn to 
remove their materials, unless the plain¬ 
tiff can establish his right to object to 

the defendants doing so. Such right 

will depend upon the validity or other- 

wise of the plaintiff’s claim to the super- 
structure on the ground that it is an 
accession to what had been originally 
mortgaged. 'Che first question therefore 
which falls to be coiiBidored is whe¬ 
ther it should be regarded as an acces- 
flion, in which case, of course. ,the 
defendants cannot remove it any more 
than they could have done so if the con¬ 
struction had been made by the mort¬ 
gagor and had existed at the date of the 
mortgage. Rvon if wo assign the worst 
position lo the defendants in this matter, 
and treat them as trespassers, the plain¬ 
tiff’s case, if ho fails to make out a case 
of accession, cannot improve. 

Rolianoo is placed on behalf of the 
plaintiff-appellant on the provisions of 


S. 70, T. P. Act, and it is contended 
that the superstructure in question in 
this case must he regarded as an acces¬ 
sion to the mortgaged property to which 
the security arising from the mortgage in 
his favour would fasten. The word ac¬ 
cession ’’ occurring in that section, and in 
the cognate S. 63, T. P. Act. has a tech¬ 
nical meaning. Every addition to or 
improvement on the mortgaged property | 
by whonisoovor mado, cannot bo rcgtiidoo 
as an "accession.” -^n addition made 
to a mortgaged properly by natural, 
causes, such as the one mentioned in 
Ulus, (a), S. 70, requires no discussion 
and cm admit of no doubt. As regards 
additions or improvements due to human 
agency it depends upon the circum¬ 
stances of each case whether the addition 
or improvement should be regarded as 
accession or otherwise. Ulus, (h) to that 
section, which is relied on before us, 
refers to the case of a mortgagor build- 
ing a house on the plot mortgaged. 
There can be no doubt that the house, as 
laid down in the illustration, is an ac¬ 
cession to the mortgaged property. It 
has been argued that the contesting res- 
pendents being transferees of the rights 
of the mortgagor which they purchased 
at the auction sale are in the same posi¬ 
tion as the mortgagor himself as regards 
additions to the mortgaged property 
made by them. In other words, having 
purchased the equity of redemption they 
became the mortgagors with reference to 
the mortgaged property. The argument 
is, to iny mind, based on an obvious 

fallacy. * 

The plaintiff-appellant has made it 
the very foundation of his case that 
the prior mortgage is a subsisting mort¬ 
gage and that the prior mortgagee s suit 
on foot of that mortgage, the decree 
passed therein, and the sale in execution 
of such decree, should bo treated as a 
nullity against the plaintiff-appellant. 
In fact ho insists on the relations sub- 
sisting before the suit on the prior mort¬ 
gage to ho recognized as subsisting. Ho 
treats the prior mortgage as an outstand¬ 
ing charge and the auction sale as 
veying no title so far as he is concerned. 
Ho is entitled to treat accomplished facts 
as fiction, hut must maintain that fiction 
throughout. Ho cannot b® 

approbate and reapprobato V " , 

Burning that the prior mortgage still sub- 
s^s Ind in the next breath asserting 
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that a sale took place in execution of a 
decree on foot of that mortgage under 
which the contesting respondents became 
transferees of the mortgagor and are 
therefore themselves the mortgagors. In 
deciding this case we must assume, as 
the plaintilT appellant is entitled to ask 
us to assume, tliat nothing has taken 
place in enforcement of the prior mort¬ 
gage. On that supposition we cannot 
assign the position of a mortgagor or his 
representative-in-interest to the contest¬ 
ing respondents. For these reasons, 1 , 
hold that the constructions made by the 
latter are no more an “ accession " to the 
mortgaged property than they would he 
if made by a third person in temporary 
possession honestly believing to bo en¬ 
titled to make them. This being so, 
S. 70, T. P. Act, does not apply to the 
circumstances of this case, and the res¬ 
pondents' right to the materials, accord¬ 
ing to the general law explained before, 
is unaffected by any equity in favour of 
the plaintiff-appellant, who is in no way 
damnified by the action of the contesting 
respondents. According to tho decree 
passed by the lower appellate Court, tho 
mortgaged property, namely the cha- 
butra, is to be restored exactly as it was 
before the construction made by tho ros- 
IJondonts, unless, of course, the plaintiff- 
appellant chooses to compensate them, 
as directed by the lower appellate Court. 
In the view of the case that I have taken, 

I would uphold the decree of the lower 
appellate Court and dismiss tho appeal 
with costs. 

By the Court 

As there is a difference of opinion 
among the members constituting this 
Bench, we refer the following point of 
law for decision to a Bench of three 
Judges, having regard to the importance 
of the question : 

“ Is an auction-purchaser at a sale, hchl in 
execution of a decree passed on foot of a prior 
mortgage to which the second mortgagee was no 
party, entitled to remove the materials of tho 
building erected by him on a site, included in 
the mortgaged property purchased by him, or is 
tho building liable to bo sold, as an accession to 
the mortgaged property for satisfaction of the 
second mortgage ? ” 

The record will be laid before tho 
Hon'ble the Chief Justice for orders. 

Opinion 

Sulaiman, J.- The facts of this case 
may be briefly stated as follows : 

The owner of certain bouses and sites 
including an open piece of ground in the 


form of a platform (chabntra) made a 
simple mortgage of them in favour of 
Ram Charan in 1006, and then again 
mortgaged the same properties to Bohari 
in 1913. The prior mortgagee sued on 
his mortgage and, without impleading 
the second mortgagee, obtained a decree 
for sale. Ho put it in execution and 
purchased part of the properties himself, 
and tho platform in question was pur¬ 
chased by the present defendants 5, 6 
and 7. The purchasers of the platform 
put up a construction in the form of a 
building which has been valued by the 
Courts below at Rs. 200. I take it that 
it is not a structure of a temporary 
nature. The present suit was instituted 
by the second mortgagee. He impleaded 
the prior mortgagee as well as the pur¬ 
chasers of the platform. Those latter 
defendants pleaded inter alia that tho 
property could not be put up for sale 
without Rs. 200 being paid as com¬ 
pensation. 

The first Court held that tho construc¬ 
tion on the platform had become part of 
tlie security and could be sold, and the 
defendants could not claim the compen¬ 
sation. Tho lower appellate Court has 
held that the position of the defendants 
is that of a mortgagee in possession, and 
they can claim compensation under S. 63, 
T. P. Act. In second appeal the learned 
Judges, who have referred the case to 
us, differed in their opinions. They both 
wore inclined to the view that S. 63 does 
not apply to the facts of the case. 

Mukerji, J.. however considered that the 
construction was an accession to the 
mortgaged property and could bo sold as 
a part of the security without payment 
of its value. Niamatullah, J., thouglit 
that S. 70 was not applicable inasmuch 
as the defendants were on the same foot¬ 
ing as a third parly who is not bound; 
the learned Judge applied an equitable 
principle analogous to that contained in 
S. ol anfl defendants could 

remove the materials unless the plaintiff 
chooses to compensate them. 

It may also be noted that the two 
learned Judges were not agreed as to 
whether the auction-purchasers should 
or should not be deemed to have con¬ 
structive notice of the second mortgage. 
Mukerji, J., thought that it was their 
duty to find out from the registration 
office what charges there were on the pro¬ 
perty before they made the purchase and 
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that registration was notice to all sub¬ 
sequent transferees. Niainatullah, J., 
considered that an omission to search 
the registration office to^find out incum¬ 
brances did not make the defendant s 
action subsequent to the purchase other¬ 
wise than honest. 

It cannot bo disputed that if S. 70 were 
in tsruis applicable to the facts of the 
present case, no general equitable doc¬ 
trine would override that statutory provi- 
sion. But before I consider the phrase¬ 
ology of that section it would be con¬ 
venient to disjose of a few points which 
have been urged at the Bar, Before the 
Transfer of Property Act, the rule was 
generally accepted that a building erected 
on any person’s land under a bona fide 
belief of title could either be removed or 
compensation for it claimed : per Sir 
Barnes Peacock in ThakoorChiinJer Pora- 
mdnick V. Uamdhone Jliiltachajjee (3). 
This general doctrine has been restated 
by Sen and Weir, JJ., in Kalyan Das v. 
Jan Bihi (2). 

This doctrine, in a restricted form, is 
now embodied in S. 51, T. P. Act, under 
which a transferee making an imiirove- 
ment, and believing in good faith that he 
is absolutely entitled thereto when 
evicted therefrom, has a right to claim 
the value of the improvement as compen¬ 
sation from the person causing his evic¬ 
tion. This section does not in terms 
apply to the present case because, m view 
of the provisions of S. 2, sub-S. (d), Ch. Z 
in which the section occurs, it is not ap¬ 
plicable to a transfer in execution of a 
dccroo. It is also clear that the present 
claim is for a decree for sale of the pro- 
porty and not, at least in the present 
case, for the eviction of the defendant, it 
is not possible to anticipate what will 
uUimaioly happen, i. o. whether the de¬ 
fendants will redeem the plaintiff, oi the 
decree will bo satisfied by the sale of the 
property other than the platform and 
the construction thereon, or whether this 
last item of the mortgaged property will 
also bo sold and ultimately the auction- 
purchaser will dispossess the present de¬ 
fendants. I tliereforo doubt if the stage 
for considering any claim for compensa¬ 
tion for the improvement, either under 
8.51 or under any eiuitahle principle 
analogous to it has yot arisen. 

Section G3 obviously applies to the 
case where the accession takes place dur¬ 
ing the continuance of the mortgage when 


the mortgaged property is in the posses¬ 
sion of the mortgagee. The accession 
goes to tlie mortgagor W'itli the property. 

In case the accession bas been acquired 
at the expense of the mortgagee, then if 
it is capable of a separate possession 
or enjoyment without detriment to tho 
principal property, the mortgagor desir¬ 
ing to take the accession must pay the 
expenses of acquiring it ; but if such 
separate possession or enjoyment is not 
Iiossible the accession must be delivered 
with tho property. If however the ac¬ 
cession was necessary to preservo the 
property from destruction, forfeiture or 
sale, or was made with the assent of the 
mortgagor, he must pay its proper costs.. 

It lias been held in several cases that; 
a house standing on a site or a grove on 
a land is an accession capable of sepa-j 
rate possession or enjoyment. These 
cases are referred to in the judgment re-| 
ported in Pannanand Pandit x. Mata' 
Din Bai (5). The same view apjiears to 
have been reaffirmed in the case of 
Lai y. Abdul naviid {G), hut in Parma-: 

nand Pandit v. Mala Din Bai (5) I ©x-: 
lU'cssed a contrary view. It seems to 
me unnecessary to discuss this matter at| 
length over again. I would only add 
that I am still of the opinion that, when 
a house or a grove has become an acces¬ 
sion to a land, the separate possession 
or enjoyment of the house or the grove 
means the possession or enjoyment of 
thorn as such, that is of the possession 
and enjoyment of the house as a residon-. 
tial building or of the grove as a garden 
yielding annual produce. The accession: 
is a good deal move than tho mere build¬ 
ing materials in tho one case, or tho cut 
timber in the other. A building or a 
grovo is an accession to tho land notj 
capable of possession or enjoyment as a 
building or grove separate from the land 
itself. It therefore follows that tho mort¬ 
gagor can insist on tho whole accession 
being delivorod with the mortgaged pro¬ 
perty at the time of tho redemption ; and 
the mortgagee cannot ho allowed to 8a> 
that ho would separately enjoy the buil • 
in.; materials or the cut timber, iljo 
right to take the accession with tho mor 
gage.! lands vests in the mortgagor and 
fho" mortgagoo has no. option to «fnso to 
deliver up the accensions. I 

A. l. B. lO-iO All. O' 

All. 

(C) A. 1. !<• iWS All- 881- 
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compensation only in cases mentioned in 
the section. 

In the present case both the learned 
Judges were inclined to think that S. 63 
was inapplicable. There is however this 
much to be said that the defendants hav¬ 
ing purchased the property in execution 
of a prior mortgage decree may in one 
sense be said to have stepped into the 
shoes of the mortgagee and therefore en¬ 
titled to retain jiossession of tlie samo 
until their money has been paid. A pur¬ 
chase at auction in execution of a x>i'ior 
mortgage decree, to which a suhseQUont 
mortgagee is not a party does not confer 
on the purchaser'any right to enforce the 
mortgage by a suit against the subseQuent 
mortgagee, not impleaded. It may give 
the former the right to redeem the latter. 
But where the purchaser has succeeded 
in obtaining actual possession, Courts in 
India have allowed to liim tho etiuitablo 
right of holding up the discharge of tho 
prior mortgage as a shield for purposes of 
defence. S. 74. T. P. Act, conferred the 
right of subi'ogation on subsequent mort¬ 
gagees. but tho equitable principle under¬ 
lying that section has been applied to all 
subsequent transferees, on the strength of 
the rule of eejuity laid down by their Loi'd- 
ships of tho Privy Council in Gokaldas 
Gopaldas v. Piiranrnal Premsukh Das 
(7) at pp. 1015-46 But a shield is purely 
a weapon of defence and not of attack. 

The defendant’s possession might there¬ 
fore he analogous to that of a .mortgagee 
in possession. If there wore nothing else, 
the principle-underlying S. 63 miglit have 
boon applicable because tho second mort¬ 
gagee, when suing has lieen ordered lo 
redeem them before putting up the pro¬ 
perty for sale. The section however does 
not apply because in ray opinion the 
liouse is not capable of separate posses¬ 
sion or enjoyment as the construction 
was neither made with the mortgagor's 
assent nor was it necessary to preserve 
the land from destruction, forfeiture or 
'sale. Therefore the defendants can 
neither remove the materials nor claim 
compensation under S. 63. They must 
deliver tho platform together with tho 
accession. 

The real difficulty in tho way of the 
appellant is the provision contained in 
S. 70. It is a curious fact that, although 
there have been a larg e numb er of case s 

(7) ri 884 ] 10 Cal. 1035 = 11 1. A. 1-26=4 S.ar. 

543 (P. O.). 


similar to the one before us, in none of 
them S. 70 was referred to or discussed. 
Kven in Kali/a7i Dasv. Jan Bibi (2) the 
counsel did not refer to the provision of 
this section. 

Section 70 is in the following terms : 

“ If, after the date of a mortgage, any acces¬ 
sion is made to the mortgaged property, the 
mortgagee, in the .absence of a contract to tho 
contrary, shall, for the purposes of tho security, 
be entitled la such accession. " 

Illustration (a) to the section shows 
that it applies to a natural accession, 
e. g., by alluvion. lUus. (b) shows that 
the erection of a house on a mortgaged 
plot of land is an accession ivithiu 
the meaning of tho section. Tho illus¬ 
tration however is only of an erec¬ 
tion made by the mortgagor himself. 
This section, along with a few preceding 
sections is under tho heading Rights 
and liiablities of Mortgagees. ’ It un- 
doubtodly regulates the rights of the 
mortgagor and the mortgagee inter so and 
of course applies to thoir representatives. 
The words ** in tho absence of a contract 
to the contrary ” also suggest that the 
parties wlio are bound by the contrac¬ 
tual relations of tho mortgagor and mort¬ 
gagee are contemplated by the section. 
Similarly the words " for the purposes 
of the security ” indicate that the claim 
to tho accession is to be considered when 
the question of claiming the security 
arises. The mortgage security can be 
enforced against the mortgagor and his 
rejiresentatives only, and not against in¬ 
dependent third parties. In view of 
these circumstances, I am clearly of 
opinion that tho provisions of S. 70 apply 
as between the mortgagor and mortgagee 
or their representatives. Third parties 
who have nothing to do with tho security 
and between whom and the mortgagor 
and tho mortgagee there is no privity of 
contract, are not affected by this provi¬ 
sion of the law. I therefore do not think 
that against third parties, who are 
perfect strangers, this section could bo 
applied. 

If a stranger under a bona fide bub 
mistaken belief that ho has an absolute 
title to the land puts up a building upon 
it he would bo entitled to remove the 
materials of the building, though he may 
bo liable to pay damages for wrongful 
occupation. I do nob think that the 
mere fact that he has under a mistake 
put up construction or fixtures on 
another’s land would make them, by the 
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mere acculonb o£ theiv attaohiiionb to the 
soil, the property o£ the owner of the soil. 
This rule is not in harmony with the ab¬ 
solute rule of Rnglish Common law, hut 
was hehl to bo a general rule according 
to the usages and customs of the county 
in the Full Bench ease of Tliakar Chundt^r 
V. Ramdhone (3). That rule should 
stand as long as it is not superseded 
by any statute. In the same manne^ 

I do not think that the position of such 
a stranger acting bona fide and in the 
honest belief of title is made any the 
worse if it so happens that the land on 
which he builds had been previously 
mortgaged to another person. This cii- 
cumstance would not destroy his right 
to remove the materials which he has 
pub on the land under a mistake, and 
the building so put up by him would not 
automatically become a part 
security under the mortgage of which 
he had no knowledge. I would there¬ 
fore be inclined to hold in such a 
case tliat the mortgagee cannot claim 
this building as a part of his security 
against this stranger third party : al¬ 
though if the third party chooses to leave 
the construction on the spot the mort¬ 
gagee could claim it as an accession 

against the mortgagor. 

Although I think that S. 70 is app i- 
oablo as between the mortgagor and the 
mortgagee only and not as against third 
parties, I see no i*oason for rostnetmo the 
scope of the section to accesss.ons made 
by the mortgagor personally. Tbo ropio- 
sentativos of the mortgagee and the mort¬ 
gagor would bo governed o<iually by the 
rule it being immaterial whether they 
are merely heirs or subso luent trans- 
foroos. If it had been possible to do so, 

I would have been inclined to inborprob 
fis G3 and 70 in a way to protect ropro- 
sontativos of the original parties, who 
have actol in good faith and without 
notice of the mortgage, by saying that a 
building put on land, not known to be 
already mortgaged, is not intended to bo 
an accession to the mortgaged property. 
But the expressions “ the property re¬ 
ceiving any accession and “ any acces¬ 
sion is made to the property ’ do not 
necessarily involve any intention on the 
part of the person making it. Full 
knowledge of the mortgage, at the time 
of making an accession by the mortgagor 
or mortgagee does not seem to bo neces¬ 
sary. Fossibly tho legislature intended 


that the representatives of the parties 
to the mortgage ought to know the ex¬ 
istence of the mortgage and that want of 
notice in their case should be no excuse. 
The fact that tho section is applicable 
even to natural accessions shows con¬ 
clusively that is not confined to acces¬ 
sions made by the mortgagors personally 
nor to the existence of actual notice of 
the mortgage. No matter how and under 
what circumstances the accession has 
been received by the property or made 
to it, it is an accession to the mortgaged 
property, and the mortgagor cannot 
claim it without redeeming the property 

nor can he resist the mortgagee’s claim 
to sell the accession along-with the mort¬ 
gaged .property. At the same time, when 
the time for redemption comes the mort¬ 
gagor can insist on its delivery along 
with the mortgaged property if it is nob 
capable of separate possession or enjoy¬ 
ment. Of course, where only a tem¬ 
porary structure is pub up without any 
intention that it should be a permanent 
fixture to the land, it would be difficult 
to call it as an accession to the mort¬ 
gaged property within the meaning ot 

either S. 63 or S. 70. u i 

The contesting defendant piu’chasecl 

this platform in execution of a decree on 
a i)r 0 vious mortgage obtained without 
impleading the subsequent mortgagee. 
It seems to me that the auction-pur¬ 
chasers are representatives of both tho 
prior mortgagee and the mortgagor. 
As representing the prior mortgagee, 
they are entitled to insist that the sub- 
seiiuont mortgagee should redeem them 
by paying tho previous debt, or that 
at any rate tho property should be sold 
subject to their lion to remain in pos¬ 
session until they are paid by tbo future 
jfurchaser. 

They have also undoubtedly acquired 
the interest of the mortgagor in tho pro¬ 
perty. No doubt the decree on the pre¬ 
vious mortg.ige is not binding on the 
subsequent mortgagees, who had nob been 
impleailel, to this extent that their rights 
under their mortgage have not lioon 
extinguished, as would have been the 
case if thev had been impleaded and had 
not redeemed tho prior mortgagee. J3ut 
it is not correct to say that the previous 
proceedings are totally a nulli y. - s 
between tho prior raorlgagoo and tho 
subsequent mortgagees the vreyonsjro- 
' coodings are inoffeotive, but that doo 8 col 
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imply that the mortgagor’s interests 
could nob have been sold by the prior 
mortgagee behind the back of the subse¬ 
quent mortgagees ; but subject to their 
subsequent mortgage. The mortgagor’s 
interest in the property validly passed to 
the auction-purchasers no matter whe¬ 
ther the subsequent mortgagees were par¬ 
ties to the suit or not. The auction-pur¬ 
chasers cannot be in a worse position 
than a private transferee from the mort¬ 
gagor in this sense that the defendants are 
undoubtedly the representatives of the 
mortgagor qua the property which is now 
in suit. After the payment of the amount 
of the previous mortgage decree the sub¬ 
sequent mortgagees can enforce their 
own mortgage against them, treating 
them as the representatives of their 
mortgagor. The construction made by 
them after the auction purchaser would 
be in the capacity of either prior mort¬ 
gagee’s representatives or representatives 
of the mortgagor. I have already given 
reasons for holding that they cannot re¬ 
move the building in their capacity as 
mortgagees under S. 63. The suljsequent 
mortgagees are entitled to treat the ac¬ 
cession as a part of the security under 
S. 70, treating the defendants as repre¬ 
sentatives of their mortgagor. 

In the present case the two learned 
Judges differed as to whether the auction- 
purchasers may be deemed to have con¬ 
structive notice. Apparently the recent 
pronouncement of their Lordships of the 
Privy Council in Tilakdhari Lai v. 
Khcdan Lai (8) was not brought to their 
notice. As ati auction-purchaser gets 
only the rights and interests of the judg¬ 
ment-debtor as existing at the time of 
the sale, his purchase is subject to all in¬ 
cumbrances oven though not notihed. 
But that is not the same thing as imput- 
ing to him knowledge of those incum¬ 
brances. There have been cases in this 
Court where a subsequent transferee by 
private treaty has been held to have a 
constructive notice of a previous incum¬ 
brance. The view taken in Calcutta was 
ditforent. Their Lordships of the Privy 
Council seem to have ruled that registra¬ 
tion by itself is not a general construc¬ 
tive notice to all- subsequent transferees. 
Whether it is or is not a notice in any 
particular case is a question of fact de¬ 
pendent on its circumstances. It is how- 

( 8 ) A.i.a. lim p,c.~ii2="57 1.0.405—47 i.a. 

239=48 C.il. 1 (r.C.). 


ever not necessary to enquire into this 
question as, in my opinion, the question 
of want of notice, although material for 
purposes of S. 51, is of no significance so 
far as S. 70 is concerned. 

I furlher think that the provisions of 
S. 70 are in no way in conflict with the 
principle underlying S. 51. Under S. 70 
the accession becomes a part of the secu¬ 
rity and therefore cannot be appropriated 
by the mortgagor or his representatives. 
It can be sold along with the mor'gaged 
property and will pass to the purchaser, 
S. 51 does not entitle a person who has 
made improvements on another's land in 
good faith to retain the improvements or 
the accessions or to remove the building 
materials. Sucii constructions are deemed 
to vest in the owner of the land, but he 
is given a right to claim their value. 

My conclusion is that the building be¬ 
ing an accession has become a part of the 
security and cannot be removed by the 
defendants and can be put up for sale by 
the plaintiffs. My answer to the first 
part of the question is in the negative, 
and to the second part in the affirmative. 

King. J .—The following question has 

been referred for our decision: 

“Is an auction-purchaser at a stle, held in 
e’cccutlon of u decree pvssedon foot of a prior 
mortgage, to which the second mortgagee was 
no party, entitled to remove the materials of 
the buitdiiig erected by him on a site, included 
iu the inortgigod property purchised by him, or 
is the building liable to be sold as .an accession 
to the mortgaged property for satisfaction of the 
second mortgage 

The lower appellate Court took the 
view tliat the anction-purchaser, at the 
sale held in execution of the decree passed 
upon the prior mortgajje, was in tlie posi¬ 
tion of the prior mortgagee and that he 
should he regarded as the mortgagee in 
possession. On this view the Court held 
that S. 63, T. P. Act, was applicable and 
the auction-purchaser was entitled to 
claim compensation for the building 
erected by him on the mortgaged pro¬ 
perty or in the alternative to vomove the 
materials. He therefore amended the 
decree of the trial Court by ordering that 
the puisne mortgagee, if ho wished to en¬ 
joy the benefit of tl\6 construction made 
by tho auction-purchaser, would have to 
pay a sum of Rs. 200 to the auction-pur¬ 
chaser before. the chabutra with the 
structures thereon is put up for sale, 
otherwise the auction-purchaser would 
ba entitled to remove the materials with 
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out causing any detriment to the cha- 
butra. 

In my opinion S. 63 has no application 
to the facts of this case. That section 
contemplates a case where a mortgaged 
property in the possession of the mort¬ 
gagee receives an accession and provides 
that the mortgagor upon redemption 
shall, in the absence of a contract to the 
contrary, be entitled as against the mort¬ 
gagee to such accession. Special rules 
are laid down in the section regarding 
accessions acquired at the expense of the 
mortgagee and capable of separate pos¬ 
session and enjoyment without detriment 
to the principal property. 

Although the auction-purchaser is in 
one sense standing in the shoes of the 
prior mortgagee, and can sst up the prior 
mortgage as a sliield, nevertheless it is 
clear in this case that the auction-pur¬ 
chaser did not enter into possession of 
the property as representative of the 
prior mortgagee. The auction-purchaser 
acquired the right, title and interest of 
the mortgagor and entered into possession 
as transferee or representative of the 
mortgagor, since the prior mortgagee never 
was in possession. I think it must he 
hold therefore that the auction-purchaser 
was in possession of -the property as re¬ 
presentative of the mortgagor, and not as 
representative of the mortgagee. It is 
indeed the auction-purchaser’s own case 
that he made the constructions upon the 
ohabutra believing himself to ho the ab¬ 
solute owner. He obviously did nob make 
the constructions in the capacity of 
mortgageo. In the viosv I take of the 
case S. 63 has no application either m 
terms or in principle. If it were neces¬ 
sary to decide whether the constructions 
made by the auction-purohascr upon the 
chabutra are capable of separate posses¬ 
sion or enjoyment without detriment to 

the principal property. I 
that question in tlie .negative, noth the 
learned Judges who made this reference 
were of opinion that S. 63 did not apply 
and I agree with them. 

It has been suggested that tiie provi¬ 
sions of S. 5l of the Act will apply. That 
section contemplates a case where a hona 
fide transferee of property believing him¬ 
self absolutely entitled thereto makes im¬ 
provements on the property and is subse- 
‘luontly evicted by a person having a 
bettor title. It is clear that 8. 61 cannot 
in terms apply to the case of an auction- 


purchaser in view of S. 2 (d) which 
shows that S. 51 does not apply to a 
transfer in execution of a decree of a 
Court. It has been suggested however 
that although S. 51 does not apply in 
terras, the equitable principle underlying 
it may bo applied to the facts of this 
case. In my opinion even the equitable 
principle of that section is nob applicable. 
The auction-purchaser, when he made the 
constructions in question, was in fact the 
full owner of the property. There was 
no defect in his title. The sale proceed¬ 
ings under which he acquired his title 
have never been challenged or set aside. 
He may not have bean aware that the 
property was subject to a second mort¬ 
gage but the existence of the second 
mortgage did nob constitute any flaw or 
defect in his title. I very much doubt 
whether the expression 


"believing in good fiitli that he is absolutely 
entitled thereto” 

means anything more than believing that 
he is what is usually termed in India a 
“full proprietor” with a heritable and ab¬ 
solutely transferable estate as opposed, 
for example, to a person holding a life 
estate or a rent free grantee whose grant 
is liable to resumption. I do nob think 
the phrase means that the person must 
believe that the property is free from all 
encumbrances. Apart from this, there is 
no question of the auction-purchaser be¬ 
ing evicted by a person having a better 
title. The second mortgagee cannot be 
said to have a “better title” thin the 
auction-purchaser. Moreover there is at 
present no question of evicting the auc¬ 
tion-purchaser. The second mortgagee is 
only bringing a suit for sale of the mort¬ 
gaged property and it remains to be seen 
whether the auction-purchaser, or the 
owner of the other portion of the mort¬ 
gaged property, will redeem the second 
mortgage, or whether the second mort¬ 
gagee will redeem the prior mortgage and 
so bring the property to sale. It the 
property is brought to sale it remains to 
be seen whether the mortgage decree 
will he satisfied by the sale of some 
other portion of the mortgaged property. 
If, as a matter of fact, the auction pu«- 
chaser is dispossessed than it will )0 
time to see whether there is any possi )i- 
lity of his claiming the value of the im¬ 
provement from the person who actually 
evicts hio. from auy othov ,1’' 

the oiroum■^tanco^■o^ this cise 1 think 
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even the principle underlying S. 51 has 
no application. 

The most important question is whe¬ 
ther the case is not governed by the pro¬ 
visions of S. 70 whicli reads as follows : 

“If after the date of a mortgage any accession 
is made to the mortgaged property the niort- 
gigoo, in the absence of a contract to the con¬ 
trary, shall for the purposes of the security bo 
ontitlcd to such accession.” 

Illustration (b) : 

‘*.-1 mortgages a certain plot of building land 
to B and afterwards erects a house on the plot. 
For the purposes of his security, D is entitled to 
the house as well as the plot.” 

In the present case the house was 
built by the auction-purchaser after the 
date of the second mortgage. Illus. (b) 
shows that a house built upon mortgaged 
property by the mortgager must be held 
to bo an accession to the mortgaged pro¬ 
perty. This section is intended to lay 
down the mutual rights and liabilities of 
the mortgagor and mortgagee inter se, but 
I think it is clear that it does not regulate 
only the rights and liabilities of mortgagors 
and mortgagees personally, but must re¬ 
gulate the rights and liabilities of the 
representatives or successors in interest 
of the mortgagors and mortgagees res¬ 
pectively. 

Suppose the mortgagor dies and after 
his death his son and heir builds a house 
upon the mortgaged plot without being 
aware of the existence of the mortgage. 
In such a case* it appears to me that 
S. 70 would bo applicable and the mort¬ 
gagee would be entitled to the house for 
the purpose of his security. In other 
words, tlie mortgagee would be entitled 
to sell the house along with the land for 
the purpose of recovering his mortgage 
money. In my opinion no question of 
notice or knowledge of the mortgage 
arises. There is nothing in S. 70 to 
suggest that it is only ax^plicablo to cases 
where an accession is made with notice 
of the mortgage. Suppose again the 
mortgagor sells the property to a person 
who buys it believing it to bo free from 
encumbrances and then proceeds to build 
a house upon it. In such a case also 1 
think S. 70 would bo applicable and the 
question of the buyer’s knowledge of the 
mortgage would be immaterial. 

I think the auction-purchaser is in 
just the same position as the mortgagor s 
son or transferee in the cases which I 
liavo put, by way of example, above. The 
auction-purchaser is in (act the successor 
in interest of tlie mortgagor having ac- 
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quired all the mortgagor’s right, title and 
interest in the property. In the present 
case the auction-purchaser acquired not 
merely the right of ownership but the 
right of possession which had previously 
vested in the mortgagor. It appears to 
me that the auction-purchaser is clearly 
the representative of the mortgagor and 
if he builds a bouse upon the property 
which he purchases, then that house is an 
accession to the mortgaged property and 
the rule laid down in S. 70 is applicable. 
This was the view taken by Mukerji, .7., 
w’ith whom I agree. Niamatullah, J., 
took the view that S. 70 did not apply. 
Ho agreed that S. 70 would apply to a 
house built upon mortgaged land by a 
representative of the mortgagor, but he 
held that the auction-purchaser in this 
case should not be treated as the repre¬ 
sentative of the mortgagor. His reason¬ 
ing was t.hat the second mortgagee 

‘‘made it tho very found ition of his case that tho 
prior mortgage is a subsisting mortgage,lud that 
the prior mortgagee’s suit on foot of that mort¬ 
gage, tho decree passed therein and the sale in 
execution of such decree should be treated as a 
nullity as against the plaintiff-appellant (second 
mortgagee) ... He treats tho prior mortgage as 
an outstanding charge and the auction s.alo as 
convoying no title so far as bo is concerned. He 
is entitled to treat tho accomplished facts as 
fiction, but must maint.tiu that fiction through¬ 
out.” 

I think it is going rather too far to say 
that tho plaintiff (second mortgagee) 
treats tho decree passed on tho prior 
mortgage and tho sale in execution of 
such decree as a mere nullity and as con¬ 
veying no title to tho auction-purchaser. 
The plaintiff's case is that as be was no 
party to the prior mortgagee’s suit there¬ 
fore the decree and subsequent proceed¬ 
ings upon the basis of that decree should 
not affect his rights under the second 
mortgage. His rights were to sue tho 
mortgagor for sale of the property, sub¬ 
ject to the first mortgage, or in the 
alternative to redeem tho first mortgage 
and then sue tho mortgagor for sale ou 
both the mortgages. The plaintiff claims 
that be has not lost either of those 
rights merely because a decree has been 
passed behind his back in the prior 
mortgagee’s suit and the mortgaged pro¬ 
perty has been sold in execution of that 
decree. The plaintiff does not treat all 
these proceedings as a nullity, but claims 
to have the same right as against the 
auction-purchaser as be would have bad 
against the original mortgagor and tho 
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prior mortgagee. If the plaintiff had 
attempted to treat the prior mortgage de¬ 
cree and the sale held in execution thereof 
as mere nullities he might have ignored 
the auction-purchaser altogether and not 
even have made him a party to the suit. 

I think the plaintiff could not. and did 
not attempt to, ignore the existing facts 
in such a thorough going manner. The 
plaintiff does not seriously challenge the 

auction-purchaser’s title: 

(“ho expressly describes the latter in para. 6 of 
the plaint as a subsequent transferee,)” 
but seeks the same remedy against the 
mortgaged property in the bands of the 
auction-purchaser as he would have 
sought against the property in the hands 
of the original mortgagor. In my view 
the contention that the auction-pur¬ 
chaser is the representative of the mort¬ 
gagor is unanswerable, and as the 
auction-purchaser has made the building 
upon the mortgaged land as representa¬ 
tive of the mortgagor it follows that the 
building must be held to be an accession 
and the provisions of S. 70 will apply. 

I think it unnecessary to consider 
what the position would be if the build¬ 
ing had been constructed by some person 
who did not derive title from the mort¬ 
gagor. No such question has been refer¬ 
red to us nor does it arise from the facts 
and I think it is unnecessary to express 
any opinion on such a hypothetical ques¬ 
tion. The view which I take is suppor¬ 
ted by the decision of the Madras High 
Court in liangayya Chettiar v. Parlha- 
sardthi Naickar (9). The facts of that 
case wore very similar and it was held 
that the auction-purchaser was not en- 
titled to any allowance for improve¬ 
ments made by him upon the mortgaged 
property. The Court hold that the auc¬ 
tion purchaser was in no other position 
than the mortgagor himself who may 
choose to spend money on his property. 
That ruling was followed in a later 
ruling of the same High Court in the 
ease of Venkata liamana J^er v. Gom^ 
pcrlz (10). The ruling in Moithensa 
iiouthan v. Apsa Bin (11) is distinguish¬ 
able. That was a case of an auction- 
purchaser who w’as evicted from the pro¬ 
perty owing to some defect or irregulari¬ 
ty in the proceedings leading up to the 
sale. He had made improvements upon 


(0) [1807] 20 Mad. 120. 

(10) [1908] 81 Mad. 42.>=18 M. L. J. 20fi. 

(11) [1911] 90 Mad. 194=12 I. C. 444, 
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the property with an honest belief in the 
validity of his title. It was found that 
although S. 51 did not in terms apply to 
the case of an auction-purchaser never¬ 
theless the principle underlying it was 
applicable. In the case before us there 
is no question of the auction-purchaser 
being evicted on the ground of a defec¬ 
tive title. That case was follovsedin 
A.I.R. 1926 hagpiir 160, which may be 
distinguished on siniilar grounds. 

The only case which appears to me to 
support the auction-purchaser's claim 
for compensation for the imj-rovenients 
is the case of Ealyan Das v. Jon hiii (2). 
The facts were very similar and it must 
bo admitted that this decision does sup¬ 
port the auction-purchaser’s contention. 
That decision, however, was based upon 
equitable principles laid down in certain 
rulings, and the question whether the 
case was not governed by S. 70, T. P. 
Act, was not even discussed. For that 
reason this ruling is not of much help to 
us since, if S. 70 is applicable then it is 
undeniable that the Courts are bound to 
give e0ect to it and are not entitled to 
base their decision upon any equitable 
principle however just or admirable it 
may be. In my view it is impossible to 
escape the conclusion that S. 70 does 
apply, and I would answer the quest ion 
referred to us by holding that the build¬ 
ing is liable to be sold as an accession to 
the mortgaged property for the satisfac¬ 
tion of the second mortgage. 

Sen, J.—One Behari, who owned some 
immovable property, executed a simple 
mortgage of this property in favour of 
13abu Kam Charan Lai and Ganga Sahai 
under a registered instrument, dated let 
April 1906. Ue subsequently mort¬ 
gaged the same property to Kundan Lai, 
plaintiff on 12th November 1913. The 
prior mortgagees brought a suit for en- 
forcoment of the mortgage without im¬ 


pleading the puisne mortgagee. They 
obtained a decree and in execution 
thereof, the property hypothecated was 
sold and was purchased partly by the 
mortgagees and partly by defendants 4 
to 7, namely Babu Ram, Babu Ram 
Chander, Sbib Chandar and Dal Cband. 
The property so purchased consisted of 
a chabutra adjoining the house of the 
auction-purchasers. The latter sub¬ 
sequently raised a Buperstructure on 
the chabutra, the beams of which they 
allowed to rest on the wall of their own 
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houses. The suit, which has given rise 
to the present appeal, was brought by 
the puisne mortgagee who sought to 
enforce the mortgage dated 12th hoyom- 
her 1913 by sale of the property ongmal- 
Iv mortgaged together with the super 
structure. The value of the super¬ 
structure has been found by the lowei 
appellate Court to be Rs. 200. 

The defendant auction-purchasers con¬ 
tended that the plaintiff was not entitled 
to sell the houses put up on the chibutra 
without paying the value of the mate¬ 
rials and that the defendants were, in 
any case, entitled to remove the mate¬ 
rials and leave this chabutra in status 
quo ante. The question in issue bet¬ 
ween the parties was whether the super- 
structure raised could be treated as an 
enlargement of the mortgaged security. 

The Court of first instance dealt with 
this part of the case under issue 8 
but its findings are not free from obscu¬ 
rity The lower appellate Court was of 
opinion that S. 63, T. P. Act was appli- 

improvomenls niftde wore not neco5?3ary 
for the preservation of the property and hence 
the appellants cvnuot compel the pl.amtiffs to 
p-iv the costs of the improvements But the nn- 
movomouts are of a last.ng nature and they 
have clearlv enh\nced the selling v.tlue of the 
propertv. the plaintiffs cannot get the benefit 
of the improvements without iming fo*; 
outl.av. In anv case the materi.ils can easily be 

Removed without detriment to the l^roperty and 

hpnee if the plaintiffs do not like to get the 
benefit of the improvemeiua, the appellants must 

be allowed to remove the materials.” 

On appeal by the plaintiffs to this 
Court, the Bench hearing the appeal was 
clearly of opinion that S. 63. T. P. Act, 
did not apply to the facts of this case. 
There was however a difference of opin¬ 
ion as to the applicability of b. /O, i. i. 
Act. Mukerji. J., held that the construe- 
tion in controversy was an accession to 
the mortgaged property within the 
raeanins of S. 70, T. P. Act, and as such 
it was liable to be sold as part of the 
morbga<»e security without payment of 
its vlluo. Niamatullah. .T.. held that 
the position of the auction purchasei. 
was not the same as. or even analogous 

fhat of the mortgagor; tmvt S. <0 

•umlicablo ; and that unless the 

plaintiff compensated the aefondants. 

IhP latter were entitled to remove the 
the lattei j. this view re- 

placed upon the judgment of 
SrTel Pe^etk in 


Porcnnanick v. RcLmdhone Bhattcicharjes 
(3) and also upon the decision of this 
Court: In re Kalyan Das v. Jan Bibi (2). 
Mukerji. J., was further of opinion that 
registration amounted to a constructive 
notice and that the auction purchasers 
must be deemed to have had construe^ 
tive notice of the mortgage in suit. 

The following questions have been re¬ 
ferred to this Bench for decision; 

“is an auction-purchaser at a sale held m 
execution of a decree passed on foot of a prior 
mortgage, to which the second mortgagee was 

not p.artv, entitled to remove the materials of 

the building erected by him oa a site, included 
in the mortgaged properly purchased by him, 
or is the building liable to be sold asan acces- 
si -n to the mortgaged property for satisfaction 
of the second mortgage ?■' 

It is clear that S. 51, T. P. Act. is nob 
in terms applicable to the facts of the 
present case. The applicability of this 
section has been discussed by meat 

some length in In re 
Bill (2) (at pp. 456 and 4o7 of ol All.). 
The principles recognized in 8. 51 are 
based- on obvious grounds of justice, 
equity and good conscience. These 

principles have been set forth in Stock 
V. Starr (12) and Bright v. Boyd (13), 
and these cases have been cited with 
approval in In re Kandarpanath Ghosh 
V. Jogindr nath Ghose (14) (12 L. 

391) and in Moitheensa Honthan v. 
Avsa Biv'j (11). It is ssttlod Uw that 
S 51. T. P. Act, is inapphcaale to a 
'purchaser at a Court sale. The provi- 
Sion of S. 2 (d). T. P. Act, is conclusive 

nothing therein contained sh^aU be 
deemed to affect. any 

‘"Tt’"m1;tar-theretora need not bo 

pursued any further. 

I am in entire agreement with the 

learned Judges who made the reference 
that S 63, T. P. Act, is not applicable 
to'tho circumstances of the present case. 
Assuming that the construction in con- 
troversy amounts to an accession Cl. 1 
is not applicable because it was a case, 
of a simple mortgage and the mortgaged' 
])roperty was not in tho possession of 
tno mortgagee. Cl. (2) is equally in¬ 
applicable because “such accession has 
not been acquired at the expense of the 

(12) [1870] 1 Sawyer 17. 

(1.3) 4 Fed. Cases 127. 

(11) [1010] G I. 0. 141. 








1931 Nannu Mal V. Ram Ch 

mortg.xgeo. Equally, the accession was 
|nob necessary to preserve tue property 
,frocn destruction, forleit t e oi- sale, that 
'it was not made witli ’ he consent of 
the mortgagor and was not capable of 
separate possession. 

The puisne mortgagee in the present 
oase had made no outlay to enhance the 
value of the mortgaged security. Also 
the original mortgagor had spent not a 
single pico for the enlargement or better¬ 
ment of the security. .Apart from sta¬ 
tute, if statute there is to favour the 
plaintiffs in the present oase, there 
are clearly no equities in their favour 
which cx necessitate rei will justify the 
inclusion of the constructions in dispute 
in the mortgaged security. 

It has been argued that S. 70, T. P. 
hAot, is applicable to the circumstances 
of the case in hand. A clear provision 
of statute has to be followel and given 
leffeob to and it cannot be displaced by a 
mere equitable principle however whole- 
‘some it might be. The provision of this 
Iseotion is mandatory and runs as 
follows: 

“if, after the date of the mortgage, auy acces¬ 
sion is mido to the mortgaged property the 
mortgagee,-in the absence of a contract to the 
contrary, shall for the purposes of the security 
be entitled to such accession.'’ 

Section 70, T. P. Act, is one out of 
several sections tuidor the heading 
“Rights and Liabilities of Mortgagees.” 
The words of the section are general, bub 
the words “in the absence of a contract 
to the contrary” and for the purposes 
of the security” are indicative of the 
fact that the section was primarily m- 
tended to apply to persons in whom 
there existed a privity of contract. It 
may also be conceded that the Si^ction is 
to bo availed of not only by the parties 
to an original contract but their succes- 
sor-in-inbero8t by inheritance or by 
voluntary transfer. Illus. ' b) clearly 
contouiplatos an accession made by the 
mortgagor himself. No case has been 
cited to us and I am not aware of 
any in which the section has been 
applied to the c.xse of the auction-pur¬ 
chasers like defendants 4 to 7. In 
Jiangay>ia Chettiar v. Partha'^arathi 
Naikar {9) the facts are not dissimilar 
to those of the prosoab case, bub S. 70, 
T. P. Act, has neither been relied on 
nor applied. This case Iheroforo is no 
authority for the proposition that b. /U, 
T. P. -Act. is applicable to pei-sons sitna- 
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ted like dofendants-respondents. The 
relevant portion of this judgment may 
be reproduced here: 

“The claim for alleged improvements said to 
have been effected by tho first mortgagee since 
his purchase cannot, wo think, be all wed. 
In this respect ho is in no better position 
than the mortgagor himself who may choose 
to spend money on his property. Wo cannot 
accede to the view that the improvements wero 
made by the mortgagor in the charic'er of 
mortgagee, for in that capacity ho is not shown 
to have been entitled tc possession.” 

It appears that it was contended in 
this case that the legal position of the 
auction-purchaser was that of a mort¬ 
gagee in possession. The point urged 
in the present case however is that he 
is the legal representative not of the 
mortgagee, but of the mortgagor himself. 
In Comgai/ayn Venkataramana Iyer v. 
Henry James Golley Qompertz (10) it was 
held that where the prior mortgagee 
obtained a decree for sale without making 
the second mortgagee a party, and him¬ 
self purchased the property in execution, 
a purchaser of the property from him 
could not claim the value of improve¬ 
ments from the second mortgagee under 
S. 51, T. P. Act. in a suit by the second 
mortgagee to enforce the rights under 
the mortgage. Here again there is 
not even a bare mention of S. 70, P. P. 
Act, in the judgment. Their Lordships 
observed: 

“There is no doubt tliat the plaintiff is en¬ 
titled to. i»s a matter of law, lo sell all cho 

buildings. i’of defendants 9 and 11 

it is contended thvt, if the plaintrff sells the 
new buildings, they should bo compensated 
under S. 51, T. P. Act. as for the improvements 
■ made by them in the belief that they were the 
owners of the land; but S. 51 does not apply 
to the facts and Rangayija Chettiar v. Partha- 
.tarthi Naikar (9), by which we arc bound 
seems to bo on all fours with the present 
ease.” 

Further comments upon this case are 
unnecessary. The ruling in Buddhi Lai 
V. Administrator-General of Madras (15) 
is nob very instructive. Not only S. 70 
was nob applied, but the entire decision 
exhausts itself in the following throe 
sentences: 

“They also claim the amount spent by the 
auctioQ*pucch\8er on iinprovcuionts us puy- 
able before the pLiiutifT c uM brint; the pro- 
neriy to sule. As to the last conteufion we 
have not been referred to any rule of law under 
which the HUotioa*parchasor could m-iko such 
a claim. It bus bo3ii decided in the negative 
by the Midraa High Court in the case ot 

(10) A.l. H. 102-2 All. 10J=d5 I. 0. 841=44 
All. 41rt. 
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•Cormayam Ventakaramnna Iyer v. 

Jafnes Colley Qompertz (lO).” 

Ib miy be noticed in passing that in 
the aforesaid cise ib was not considered 
whether it was open to the anction- 
purohaser to renove the materials of 
the buildings pub up by them. 

There is no escapo for the plaintiff 
from the hard logic of facts. .According 
to him the earlier mortgage dated the 
1st April 1906 subsists against him in its 
integrity. Ho was no parly to the suit 
instituted by the prior mortgagees, and 
nob bound by the decree or by the result 
of the execution proceedings. He is enti¬ 
tled to treat the decree in the former suit 
and the auction purchase in favour of 
defendants 4 to 7 as a nullity. He ex¬ 
pressly says so in the plaint, l^or the 
purpose of this case, the position of defen¬ 
dants 4 to 7 could nob be as legal repre¬ 
sentatives of the mortgagors because they 
happened to be the auction-purc'-asers 
under the decree on the prior mortgage. 
If the mortgage in favour of defendants 
2 and 3 subsists. Bohari still continues 
to be the mortgagor. It will be nothing 
short of an anomaly to treat the auction- 
purchasers as legal representatives of the 
original mortgagor Behari. The logic of 
the situation is inexorable and I am en¬ 
tirely in accord with the following roa- 
soning of Naimatullah, J. S 

“ Tho plaintiff-ftppoUant h^s made it tho very 
foumlation of his caso thfct tho prior 
is a subsisting mortgage, and tha the prior 
mortgagee's suit oo foot of th»t mortgage, the 
decree passed therein and tho svle m execution 
of such decree should be treated as a nullitj- 
agiiost tho plaintiff-appolUnt. In fact, ho 
insists on the relations subsisting before the suit 
on the prior mortgage to bo recognized as sub¬ 
sisting. Ho treats tho prior mortgage as an 
outstvnding charge and tho auction sale as con- 
, veying no title so far as ho is concornod. Ho is 
entitled to treat accomplished facts as a action 
but must maintain that action throughout. He 
cannot bo allowed to approbate and reprobtte by 
first assuming that tho prior mortgage still 
subsists and in tho next breath assorting that a 
sale took place in execution of a decree on foot 
of that mortgage under which the contesting 
respondents become transferees of tho mortgagor 
and are therefore tUomsolvos the mortgagors. 
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This view is obviously based on a long 
current of authorities including some 


were (l) whether it was open to him to 
troib the decree and sale in such a suit as 
a nullity so far as he is concerned and (2) 
if so, and having done so, whether ib was 
open to him to treat them as subsisting 
for any other purpose. In all these cases 
he sought to avoid tho decree and sale 
thereunder and to treat the prior mort¬ 
gage as subsisting but attempted to take 
advantage of the decree for limiting the 
contractual rate of interest only up to the 
date of the decree and to escape liability 
to pay interest at the rate stipuiated for 
in the deed of prior mortgage for the 
prioi intervening between the decree and 
his own suit. He was not allowed to 
take such inconsistant positions even 
though he would nob have been liable to 
pay interest at that rate after the decree 
if he had been impleaded in the suit of 
the prior mortgagee. In U7nes Chander 
Sircar v. Zaktir Fatima (16) at p. lot 
which was a suit of that kind their Lord- 

ships of the Privy Council observed : 

“ I'hc decree e/vn only operate between the 
p-irtiesto the suit and those who claim under 
them. Tho pUintiff getting tho security of a 
decree has his interest reduced in the generality 
of cases, t ut tho plaintiff in this c.vse comes 
to lake awav tho benefit of the decree. It would 
bo unjust if he con Id use the decree to cut down 
her interest, while ho deprives her of the whole 
advantage of it. His caso is that as to him 
Zahur is still but a mortg>igee and if so sno 

should be allowed such benefit as her mortgage 

gives her. If Zahur h.vd not got a do^ee and 
the plaintiff had come to redeem the 
he must have paid whatever interest her con 
tract entitled her to, and the t curt 'vo-dd have 
hidnoimisdictiootocutit down. ^ ' 

the position in which the paviies are placed by 

tho decree in this suit.” , 

Zahur was the prior mortgagee who 
purchased in execution of his own decree 
on foot of a prior mortgage. The plain¬ 
tiff of that case was a puisne raoitgagee 
who had not been made a party, it 
should be noted that the case arose before 
the Transfer of Property Act was ppsed. 
In oases to which that Act applied it was 
held that tho effect of tho proviso to 
S 89..T. P. Act, was that on a decree on 
fool of a prior mortgage being passed the 
mortgage would bo extinguished oven 
though tho puisno mortgagee was nob 
a party: soo Ilet Bam v. Shadi Bam (17; 


current of authorities InTMatru Mai v. iJur^a (IS) . . 

Privy Council casos . This proviso was omitted 

been citod and on the __ Cal. 101-17 I.A. Wl— 5 tian 

507 (P.O.). , 

(17) A.l.R. 191S P.O. 34=4.5 I.O. 796—4o I.A. 

130=40 All. 407 (P.C.). ^ ^ ^ ^ . 

(18) A.l.R. 19-20 P.C. 79=55 I.O. 9G9-ii I--'- 

71=42 All. S64{P.C.). 


tained in tho plaint in this case. The 
precise questions which made it necessary 
to determine the rights and obligations of 
a puisno morfcgagoe who was not mado a 
party to the suit of tho prior mortgagee 
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from the provisions corresponding to 
S. 89 when the Civil Procedure Code of 
1908 was enacted : (see 0.3-1, R. 5, Civil 
P. C.). Accordingly the Privy Council 

hold in a subsequent case that : 

“ now tbo words (Proviso to S 89) being gone, 
their Lordships feel no difficulty in holding 
that the law remxius as it certxiuly was before 
the Trtusfor of Property Act 1882.” 

In Dip Narain Singh v. Hira Singh 
(19) (at p. 529) a Division Bench of this 
Court held that : 

“ as the plaintiffs (puisno mortgagees) wore 
not joined as parties to the defendants suit 
for sale, as required by S. 85, Act 4 of l88i, 
they are, notwithstanding the sale in esecuiion 
of the dofeiidant’s decree in the same position m 
which they would have been, and have still the 
eame rights which they would have had, if they 
had been made pirties to that suit, that is to 
say their right to redeem the prior mortgage of 
the defendant is svvod to them.” 

In the Full Bench case of Wahidun- 
nissa v. Gobardhan Das (20), Blair, J. 


observed at p. 400 : 

” That Bansidhar had notice, .actual or con¬ 
structive, that ho was purchasing a defeasible 
title must bo tiken for granted. lie must be 
taken to have known that tho sale at which ha 
bought was voidable at the will of the second 
mortgagee, who had only to redeem the first 
mortgage to enable him to put up tho p-operty 
for sale in satisfaction of both inauinbrancos. 
As against tho second mortgagee he had acquired 
absolutely no title.” 

Burkitt, J.. who was one of the three 
Judges composing tho Full Bench con¬ 
curred in these as in other remarks. 
Stanley, C. J., substantially took the 
same view in a separate judgment. 

In Jnanendra Nath Singh v. Shorashi 
Charan Mitra (21) (at p. 611 of 49 Cal.) 
a Division Bench of tho Calcutta High 
Court held thit : 

80 far as tho plaintiff (pui-Jno mortgagee) is 
concerned the mortgage of the defendant subsists 
and that tho plaintiff should not be allowed to 
fipprob*ktG and ropfobato tho docrco in tho pro* 
viooosnit and ho cvn only bo allowed to rodeo in 
on tbo terms of tbo inortga^o and on p.kvmeot 
of iutorcst at tbo rxio pAyablo under tbo mort* 
gage up to tho d^to of rodoniption to bo flxod in 
this o.tso.’* 

In 'Ihenappa Chettinr v. Marimuthu- 

nandan (22) Jt was hold that : 

“ when in a RUit by a prior mortgagoe a decree 
for 8.»lo is passed which fixes tho rate of Intero-t 
after the dale for redumption, the rnlo so fixed 
is not binding as bolwoon the prior inortgxgoe. 
who was not mido a pxrty. to tho suit. In a 
suit by such puisne inong'g«*e for redemption 
agdnst tho prior morlg igco, tbo inorigigo will 
b <» conttl-1«r''d aq Mttvisiing and i nterest will w 

L‘ yVj 1-J .all. 617=(U>U7| A.W.N. 147. 

(aj) AIL 8-i8—(10031 A.W.N. 8C. 

(31) A.l.U 1922 Cal. 23=09 I.C. 759=19 

Oal. 020. , , 

<32) C1004) 31 Mid. 258=18 M.L.J. 344. 


awarded on the footing of the mortgage without 
reference to tho decree in tho prior suit.” 

It is clear to ixiy mind that if tho 
puisno mortgagee who was not made a 
party to the suit of the prior mortgagee 
elects to treat the decree in that suit, 
and what followed it, as not binding on 
him they have to be treated as nullity, 
not in the sense of being void ab initio 
but so far as his rights may be affected 
thereby. If he does so elect, the whole 
case shall have to be dealt with as if the 
prior mortgage is subsisting in which 
case, as already stated, no question can 
arise as to whether anyone became a 
purchaser at an auction sale hold in ex¬ 
ecution of a decree passed on foot of the 
prior mortgage which ex hypobhesi is 
subsisting. 

We should next consider how the 
plaintiff has treated the decree in tho 
prior mortgagee's suit and the sale bold 
thereunder. In this connexion para. 5 
of his plaint is conclusive and runs thus: 

” Defeodant, second party, hid not mide the 
plaintiff a party to the suit. Hence all tho 
proceedings taken in tho suit by him, defendant 
second party, are null and void as against the 
plaintiff, but tho plaintiff b.is in order to avoid 
dispute and for final settlement makes defen- 
dantsecond party and all tho purchisers a party 
to his suit 60 that the Court might settle all the 
points io ooo attempt.’’ 

Paragraph 5 of the plaint cannot lend 
itself to any constrnolion other than 
what is obvious from its language ; and 
tho significance of this paragraph cannot 
be overlooked. It is obvious that the 
plaintiff repudiates the position of tho 
respondent as a'lction-purchaser in ex¬ 
ecution of tho decree passed on foot of 
the prior mortgage and impleads him 
only to avoi i future disputes. He is 
perfectly ivithin his rights to do so bub 
he should not be allowed to do otherwise 
if it suits him for deriving some other 
advantag-a. He cannot bo permitted to 
turn I’ound and treat him as an auction- 
purchaser so as to make him tho ropro- 
sontabive of the mortgagor and to claim 
improvements made by him as accessions 
to the mortgaged property. The legal 

position of the dofendants-resiiondents is 

therefore that of third persons in tem¬ 
porary possession who put up construc¬ 
tions in tho honest boli« f that they ^^oro 
entitled to make tho constructions. 

It ought to bo borne in mind tiiab 
mere registration of a mortgage under 
the liegistration Act is not per se 
constructive notice of the mortgage; 
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Tiluhdhari Lai v. Kliedan Lai (9). No 
legal obligation was cast upon the auc¬ 
tion-purchaser to search the registry 
before his bid at auction. 

“Good faith” as defined in S. 3, Cl. (20), 
General Clauses Act (Act 10 of 1897), 
is equivalent to honesty of dealing and 
did not entail upon the auction-purchaser 
,the necessity of searching the registry. 
Even assuming that there were facts 
indicative of negligence in investigating 
.title, that by itself is nob predicative of 
|a lack of bona fides. It may be inci¬ 
dentally mentioned that Niamatullah, 
■T., does not base his view upon the 
doctrine of notice but upon the broader 
ground of structure being put up in good 
faitii. I am of opinion that the ques¬ 
tions for determination have to be 
answered upon the principles laid down 
by Sir i3arnes Peacock in 6 Weekly lie- , 
porter, p. 223. My answer therefore to 
the first part of the reference is in the 
affirmative and to the second part of the 
reference is in the negative. 

By ihe Court.—The answer to the 
first part of the question is in the nega¬ 
tive and to the second part in the affir¬ 
mative. 

s.n./h.k. Reference answered. 
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Full Bench 

MtJKKiui. Sen and Bennet, JJ. 

Iladha Mohan Datt, Silk Merchant — 
Applicant. 

V. 

Ahhas Ali Biswas and others —Opposite 
Parties. 

Civil Revn. No. 273 of 1929, Decided 

on 3rd February 1931, against decree of 

Munsif. Benares, D/- I6th July 1929. 

(a) Civil P. C. (1908), S. 105 (l)-Order 
setting aside ex parte decree cannot be made 
ground of objection. 

Under S. 105 (I) the propriety of the order 
setting aside au ox parte decree cannot be set 
forth as a ground of objection in the memo¬ 
randum of appeal from tho decree ultimately 
passed in the suit, but error, defect or irre¬ 
gularity iu the said order aSectiug the decision 
of the case ou merits mav bo set forth. 

[P 297 C 1] 

(b) Interpretation of Statutes—Rule. 

iu construing a statute, it is not permis¬ 
sible to import into its test auy words of 
limitation unless the test requires those words 
by necessary implication. [P 297 O l] 

(c) Interpretation of Statutes —Words— 
Construction with reference to earlier sta¬ 
tute. 

Where words or expressions in a statute are 
plainly taken from earlier statutes in pari 


materia, which have received judicial inter¬ 
pretation, it must be assumed that legislature 
was aware of such interpretation and intended 
it to be followed in later enactments. The rule 
is especially applicable iu the case of conso- 
lidatory Codes. [P 299 C 1] 

(d) Civil P. C. (1908), S. 115—Order set¬ 
ting aside ex parte decree not of same char¬ 
acter as order that Court has jurisdiction in 
pending suit to try suit. 

Au order setting aside an ex paito decree is 
not an order of the same character as a finding 
of the Court in a ponding suit that it has juris¬ 
diction to try the suit. [P 301 C 1] 

(e) Civil P. C. (1908), S. 115—Order set¬ 
ting aside ex parte decree is case. 

An order sotting aside an ex p.vrte decree is 
a case and not nioroly an interlocutory order 
during the peudency of the suit, [P 301 o 2] 

(f) Civil P. C. (1908), O. 9. R. 13—Order 
setting aside ex parie decree passed in defi¬ 
ance of provisions of O. 9, R. 13, can be 
revised. 

In a case where the order setting aside a 
decree has been pas.^od by a Court to defiance of 
the provisions of (). 9, R. 13, Civil P. C., the 
matter is a cise decided under S. 116, Civil P. 
O., and High Court is entitled to interfere in 
revision; 66 I. C. 509 and A. 1. R. 1922 All, 
341. Overruled.: 14 I.C. 221 and 107 I. C. 395, 
Foil. [P 302 C 1] 

(g) Civil P. C. (1908). O. 9. R. 13-Court 
has no jurisdiction to restore unless condi¬ 
tions in rule exist. 

- The Court has no jurisdiction under 0. 9, • 
/r. 13, to set aside an ox parte decree against a 
‘ defendant unless the conditions, viic. (1) that 
the summons was not duly served and (2) that 
i he was pvevouted from appearing on suiUciont 
cause. [P 296 C Ij 

(h) Civil P. C. (1908). S. 115—“Appear* 
contemplates first or second appeal from 
decree or from interlocutory order under 
S, 104 or O. 43—Civil P. C (1908), S. 104 
and O. 43. 

Tho provision that revision is not ontortain- 
ablc where an appe«il lies to the High Court, 
contemplates a case where no appeal lies either 
in the form of a first appeal or a second appeal 
frona a decree or from au iiiterloouiory order 
under S, 101 and O. 43: 10 All. 119, /?r/. 

[P 29G C 1] 

(i) Civil P, C. (1908), S. 105 (D—“Affect¬ 
ing the decision of the case" means on 
merits. 

Tho word “.ifToct” piedicAtes that the error, 
defect or irregularity in tho order has inllu- 
enced tho conclusion iu such a way that an 
unjust result has been arrived at in the decision 
of the CISC on tho merits and therefore the 
words “affecting the decision of the case” mean 
affecting the decision of the case on merits: 
A. i". i?* 19-7 150, DtJis. from', /I. I. li. 

1925 All. 610, Foil.’, {Case law discussed). 

[P 297 C 1} 

(j) Civil P. C. (1908). S. 105—Appeal 
against order is not same thing as ground 
about error, irregularity or defect in order. 

An appeal against an order is not tho same 
thing as advancing a ground of appeal about 
error, defect or irregularity in the said order. 

[P 298 C 1, 2J 
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(k) Civil P C. (1908), O. 9, R. 13—Defen¬ 
dants represented by pleader with instruc¬ 
tion to present application—Application 
reiected and suit proceeded on and decreed 
—Only pleader withdrew—Held suit was not 
decided ex parte. 

Wheie some ol the defendants were represented 
bv a pleader who presented an application for 
examination of witnesses on commission, which 
was rejected bvthe Court, as being unnecessary, 
and therefore the pleader withdrew as having 
no instructions to proceed with the case, and 
the caso proceeded on merits, decreeing the 
claim against the defendants. . » • 

Held-, that suit could not be said to be deci- 

P. C. (1908), O 9. R. 13-No 
appeal against order setting aside decree. 

An order setting aside an ex parte decree is 
not an appealable order. L” 2-6 o --J 

B. Malih—iov Applicant. 

A P Bagchi —for Opposite Parties. 
Judgment—The facts of the case 
which have occasioned this reference to 
the Full Bench lie within a narrow orbit 
and may be briefly indicated. Radba 
Mohan Datt brought a suit in the Court 
of the Munsif of Benares against several 
defendants for recovery of Rs. 3,500. 
Defendant 1, remained absent through¬ 
out and did not contest the suit. 
Defendants 2 to t were represented by 
counsel. They appear to have raised 
certain objections with regard to commis¬ 
sion. Defendants 6 to 7 repudiated all 
connexion with the transaction which 
givon ris6 to tho cla^ioi and impugned 
their liability in toto. The case was 
Tor final disposal on tth April 192y. 
On this date, defendants 2 to 4 through 
their pleader asked for grant of an in¬ 
stalment decree. Defendants 5 to 7 
also appeared through a pleader and 
prayed for a postponement of the case to 
onablothemto have certain witnesses 
examined on commission. This petition 
was rejected. Their counsel intimated 
that he had no instructions to proceed 
with tho caso and withdrew from tho 
proceedings. Tho case proceeded to 
trial on tho merits. An issue was 
framed anent tho liability of defendants 
5 to 7. ^Yitnosses wore examined by the 
plaintitT. Those witnesses were believed 
and tho Court came to the conclu^on 
that all the defendants wore liable. The 
result was that on 4th .\pril 192J a 
decree was passed on tho merits against 
all tho defendants. No appeal was pre¬ 
ferred by defendants 1 to 4. ~ . n 

On 29th April 1929 defendants o to 7 

lodged an application in Court, which 

purported to bo under O. 9, R. 13, Civi 


P. C. Paras. 1 and 2 of this application 

are material: , .. 

“ (1) That on -Ith April 1G29. the opposite 
party No. 1 obtained an ox parte decree against 
the applicants for Rs. 3,500 odd, (2) Tha 
the applicants wore prevented from appearing 
in the Court on that date as they failed to 
catch the train and they then sent a telegram 
to that effect to their pleader, which was re¬ 
ceived here at a late hour. ” 

On these allegations, they prayed that 
the ex parte decree be set aside and that 
the suit be restored to its original 
number. This application was sup¬ 
ported by an affidavit of Rabmat UUah 
Biswas, who was a defendant in the 

action. . 

The application was resisted by the 

plaintiff on the ground that it was mis¬ 
conceived, that the decree passed against 
the applicants was not an eX parte 
decree, that the suit had been determined 
•and decided on the merits and that there 
was no sufficient cause for diacha^,ing 
the decree and restoring the suit. Reli¬ 
ance was placed on the explanation ap¬ 
pended by this Court to O. 17, R. 2, Civi 
P. C. which runs as follows: 

“ Explanation.—No party shall be acomed to 
have failed to appear if ho is either 
is represented in Court by an agent 
though engaged only for the purpose of making 

an application. ” 

The learned Munsif by his order, dated 
16th .July 1929. allowed tho application 
of the defendants, set aside the decree 
and restored the suit on tho condition ot 
the applicants paying Rs. 100 as damages 
to the plaintiff within two weeks. 

It is not clear whether the Munsif 
treated tho application as one under 
O. 9. R. 13. Civil P. C. The opening 
sentence cf his order is indicative of 

some doubt in his mind; 

“ This is an {upolication for sotting aside a 
decree dated 4tb April 1P20 described as an ex- 
parte decree passed by this Court. ’ 

There were no grounds before him 
for entertaining the aiiplication as one 
under O. 9, R. 13. of the Code, or for al- 
lowing the same, and the ground for bis 
decision appears to us to be extremely 
curious. He states: 

“ The conduct of the applicant however 
betrays gross negligence and 
if his allegation be ncceplcd as . kq 

by the very last train and then “. . .J , 

care that ho should not mi« it. 1 think that 
the application should he allowed only P“> 
inent of adequate damages. 
plic.ation deserves to be rejected, 

Uw is supposed to bo laxly applied in such 

matters.” ' 
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If O. 9, R. 13, applied to the case, the 
applicants had to sxtisfy, the Court ll) 
tliab the sum nons was not duly served, 
or that they wore prevented from ap¬ 
pearing for sufficient cause. Neither of 
these conditions having bsen fulfilled, the 
Munsif had no jurisdiction to set aside 
the decree and restore the suit. It is 
clear however that O. 9. R. 13, 
did not apply to the facts of 
the Oise. The decree passed against the 
applicants was nob an es parte decree. 
An issue was framed relating to their 
liability and that issue was decided on 
the merits. The defendants having ap¬ 
peared in the suit through their counsel, 
they could not in law bo doemed to have 
failed to appear in the action. Explana¬ 
tion to O. 17, R. 2 which we have set 
out above is clear and conclusive on this 
point. 

Aggrieved by the order of the Munsif 
dated IGch July 1929, the plaintiff filed a 
civil revision to this Court under S. 115, 
Civil P. C. Defendants 5 to 7 resisted 
the application on two grounds : (L) that 
the revisional jurisdiction of the High 
Court could not bo exercised in favour of 
the plaintiff, because ho could impugn 
the correctness of the order passed by 
the Munsif as a ground in the appeal 
which might be preferred from tlio decree 
which might be passed in the suit ; and 
(2) that the proceolings terminating in 
the order, dated I6th July 1923, was not 
a “case decided" within the meaning of 
S. 115, Civil P. C. 

It has been held by this Court in a 
number of cases, notably in Sheo Pra^ai 
Singh V. K-itura Knar (l) that the ravi- 
sional powers of the High Court under S. 
115 (corresponding to S. 622, Act 14 of 
1882) should not be exercised except as a 
last resort for an aggrieved litigant. The 
section itself provides that revision is 
not entertainable whoro an appeal lies to 
the High Court. This clearly confcora- 
platos a case whoro no appeal lies either 
in the form of a first appeal or a second 
appeal from a decree, or from an inter¬ 
locutory order under Ss. 104 and O. 43, 
Civil P. C. It has been contended how¬ 
ever that although the order is not ex¬ 
posed to a frontal attack in the shape of 
a direct appeal to the High Court, it can 
bo impugned as a ground of objection in 
the memorandum of appeal from the de¬ 
cree which may be oventuaJW passed in 

(1) C1888] 10 All. 119=(188S') 26. 


the suit itself. Reliance has been placed 
upon S. 105 of the present Civil P. C., 
which corresponds to S. 591, .Act It of 
1882. Cl. (IJ of the section runs as fol¬ 
lows : 

“Save as otherwise expressly proviilel no ap¬ 
peal shall lie from any order made by a Court 
in the exercise ot its original or appellate juris¬ 
diction ; bu', whore a decree is appealo 1 from 
any error, defector irregularity in any order, 
allectiug the decisiou of the case, miyb3 set 
forth as a ground of objection in the memoran¬ 
dum of appeal." 

It has been argued that the order of 
the learned Munsif setting aside the de¬ 
cree is one affecting the decision of the 
case. There is a preponderance of autho¬ 
rity that the words “affecting the deci¬ 
sion of the case” mean “affecting the de¬ 
cision of the c).se on the merits." The 
aubnorities on this point however are nob 
uniform. As there is a conflict of autho¬ 
rity on the points in issue the following 
questions have bean refarrel to the Pull 
Bench : 

“1. Whether an appeal indirectly lies under 
S. 103, Civil P. 0., from an order sotting aside 
nu 0 £ parte decree ? 

2. Can the High Court interfere in re¬ 
vision to sot aside an order passed by a Subordi 
Hite Court of first instance purporting to exor¬ 
cise its powers under 0. 9, R. 13 ?" 

In dealing with the questions under re¬ 
ference, we must remember that a right 
of appeal is the creature of statute. .An 
order granting an application under O. 9, 
R. 13. Civil P. 0., is not a decree within 
the meaning of S. 2 (2) of the Code and 
is not appealable as such. Certain inter¬ 
locutory orders are appealable under S. 
104 and O. 43, Civil P. C.. bus this is nob 
one of them. But a right of appeal has beenj 
expressly provided from an order refusing 
to set aside an ex parte decree. This 
provision was in the old Code. This i)ro- 
vision is not to be found in the Civil Pro¬ 
cedure Coie now in force. Now this could 
never have been a mere freak on the part 
of the Legislature to provide for an ap¬ 
peal in the one case and nob to provide 
for an appeal in the other case ; nor 
could this matter be regardel as a casus 
omissus. We have every reason to be¬ 
lieve that the act of the legislature was 
deliberate and there was an undoubted 
intention to give a finiUby to an order 
setting aside an ex parte decree under O. 
9. R. 13, Civil P. C. It may nob be use¬ 
ful to probe into and discuss the policy 
underlying the text, bub it is obvious that 
the legislature has a marked leaning for 
a procedure, promobive of the decision of 
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a oa.s 0 upon tha mai'ifcs, and thorofore it 
is natural that esprass provisions should 
hara bean made to ensure tha attainmant 
of that end. 

Under S. 105 (1), the order sotting 
aside an ex parte decree cannot be sot 
forth as a ground of objection in the 
tnoinorAndam of appeal, but any error, 
defect or irregularity in the said order 
may be sot forth. This is the natural 
and grammatic il construction of the tost. 
The section is no warrant for the propo¬ 
sition that the order itself can be open to 
BhaUenge in the appeal preferred from 
the deor03 passed in the suit itself. 

It uas been argued that the words 
alTecting tha decision of the case" can- 


not be construed to mean “affecting tha 
decision of the case on tha merits.’ The 
legislature did not intend to provide for 
a rule in S. 105 with reference to^ any 
error, defect or irregularity at variance 
with the rule laid down in S. 99 of the 
Code. In the latter section, it has bean 
provided that no decree shall be reversed 
or substantially varied etc. in appeal on 
account of any error, defect or irregu- 
larity in any proceeding in the suit not 
affecting the merits of the case. In both 
these sections the legislature appears 
to have had the same objective in view. 
In construing a statute, it is not pertnis- 
Bible to import into its text any words of 
limitation unless t le text roiuires tho-ie 
words by neceisary implication. Weave 
however, not importing any now words 
into the text, but wo are construing tho 
words “affecting the decision af thecvse.” 
iThe word “affect” preiicates that the 
error, defect/or irrogularity -in the order 
has influenced the conclusion in such a 
way that an unjust result has been ar- 
irivel at in the decision of ths case on the 
merits. Wa respectfully dissent from 
tho view of Hoald, •!., in M. S. Mahoma'l 
V. Collector of Tomigue (2). Wo are not 
importing into tho text any words which 
are foreign to it. Hera the words wore 
in by necessary implic.ation and wo are 
only construing tho text. 

Karamat Husain, J. in Nand R^m v. 
Bhopal Singh (3) has observed much to 

the sa ne elect as Hevld, -1. t 
“I’bofo Wi?ro no Wsirls in 5>. 

138J uor i»ro tliar# *nv in B. IIC. Civil P. <J.» 
lOOH, limiting i ri«bt ot altick to auob words 
calv M nro affeotiog tho locmoo ot tho c^se. 

ii. I'.ii? likog. ioj=i6j i.o. a 
(l) {lOial 84 All. 592 =ic t.O. 1. 


With refercoco to its merits, and in the absence 
of any such limitation, the Court hna no power 
to road such limitatiou into tho section.” 

If the context requires that the words 
should be supplied, wo do not offend 
against any known canon of construction 
Ijy supplying those words. We agree 
with the view of Lindsay, J. in Ram 
Sirup V. Gyct Prasad (4) at p 59 (of 24 
A. L. J.) that 

“although those words are not to bo found in 
the subsection, they must bo supplied by necea- 
airy implication if the context s© requires and 
a use of the word “affect” does in my opinion, 
render it noressary that the word “decision’ 
should bo taken to mean decisicn upon the 
merits,” 

We do not think that whore the 
legislature did not intend to provide for 
an appeal from an order setting aside an 
ex parte decree, it could have intended to 
produce the same result in an indirect 
way by allowing the propriety of the 
order to be questioned in an appeal from 
the decree ultimately passed in the case. 
Wo have already no'.iood, and we do 
emphasise upon the fact, that upon its 
grammatical construction S. 105 does not 
favour the contention of the respondents, 
for thi-t which can ba made a ground of 
appeal is not the order itself but any 
error, defect or irregulainty in the order. 
Moreover it is not possible to conceive 
how the error, irregularity or defect in 
the order setting aside the ox parte decree 
oould affect or iiitiuonoe tha merits of the 
case. The trial of the case could not 
CO nmence till the ex parte decree had 
been disohargel. The setting aside of 
the expirte decree was, therefore a 
condition proesdenb to an enquiry or 
trill into the merits of the claim and 
the retrial may be described as a second 
stage in a history of tho c-ise, but the 
two stages are distinct and independent. 
Tho se ond stage does not begin till the 
first stage has closed. 

It may not bo prodtablo to review in 
detail tho entire case law on tho subject. 
In Gulab Kunwar v. Thakur Tdi.? (5) a 
Bench of this Court accepted tha inter¬ 
pretation pub by the Calcutta High Court 
in In re Chintarmyii Dasi v. Raghunath 
Sahu (G) and held thit the noeming of 
the words in S. 591 (of Act 14 of 1882) 
' affecting the decision of the ciso was 
that it must be shown that the error, 
defect or irreguUrity hid a ffected the 


4J A.l.rt, l.«2i All. GlO-JO l-O- 
5) [1901] -24 All. 4G1 —(1902) A, W. N, 13G. 
(0) fisasj 22 Oal. 931. 
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decision of the case on the merits. The 
same view was taken in Tasaddmi 
JJusaiii V. llayatiuinissa (7). In Puran 
Mai V. Tarif (8) the same question came 
up before a Bench of this Court after 
the passing of Act 5 of 1908, and it was 
held that the propriety of the order 
setting aside the ex parte decree could 
not be questioned in the appeal from the 
decree in the suit, and S. 105 (l), Civil 
P. C.. did not apply. Richard C. J., 
observed as follows: 

" No appeal is giveu by the Coxut from order 
sotting aside aa cs parte decree. It cannot be 
taken exception to later on in a regular appeal 
because it did not affest the merit? of the case. 
This has been repeatedly hold by this Court.” 

In Niddha Lai v. the Collector of 
Biilandshahr (9), the same matter came 
up before a Bench of this Court but in 
another form. The suit having abated 
by reason of the death of the plaintitT 
it was dismissed. Subsequently the suit 
was restored under O. 22, R. 9 (2), Civil 
P. C., and was eventually decreed on ap¬ 
peal. The question raised was as to 
whether the order restoring the suit 
could be made a ground of attack in an 
appeal from the decree passed in the suit. 
It was held that the words “error, defect 
or irregularity" in S. 105, meant error, 
defect or irregularity affecting the deci¬ 
sion of the case on the merits, and any 
question as to the propriety of an order 
setting aside the abatement under O. 22, 
R. 9 (2), Civil P. C., could not be ques¬ 
tioned under S. 105. In Baba Rnm v. 
Banke Behari Lai (10) a Bench of this 
Court of which one of us was a member, 
held that the words “affecting tho deci¬ 
sion of the case “used in S. 105, of tho 
Code are equivalent to affecting tho 
merits of tho case. The words were 
interpreted in the same sense by Lind¬ 
say, J., in llayn Sarup v. Gaya Prasad 
(4) which has already been referred to. 
Sulaiman J. did not feel that he was called 
upon to express a definite opinion on the 
interpretation of the controversial text. 
Daniels, J., was of opinion that tho order 
in question was such that it must be 
taken to have affected the ultimate de¬ 
cision. 

We would repeat that an appeal 
against an order is not the same thing as 

TtT fiooa] -25 All. 230=(1003) A.W.N. 89. 

(8) [1915] 30 I. C. 2. 

(9) [1016] 35 1. C. 209. 

LO) A. I. R. 1825 UH. 420=87 1. C. 211=47 
All. 555. 


advancing a ground of appeal about 
error, defect or irregularity in tho said 
order, a distinction which has not always 
been kept in view. 

The Calcutta High Court has consis¬ 
tently construed the words ' affecting 
tho decision of the case" to moan affect¬ 
ing the decision of the case with refer¬ 
ence to the merits of it.” Chintamani 
Dasi V. liaghunath Sahoo (6) and Krishna 
Chaiuler Goledar v. Mahesh Chandra 
Saha (ll). We respectfully adopt the 
following observation by Woodroffe,!., at 
p. 587: 

‘"I'he reason why an order made -under S. 108 
has been held not to affect the merits is that 
the order does not detormino the merits but 
merely ensures a rehearing on the n-erits.” 

In Shyama Bibi v. Medasudan 
Mahonto (12) a Bench of tho Calcutta 
High Court hold that an order setting 
aside abatement allowing substitution of 
l)arties passed in a final decree in a 
mortgage suit could nob be questioned in 
appeal from the decree, where such order 
was passed before or simultaneously with 
tho decree, as it did not affect the deci¬ 
sion of the case on the merits within the 
purview of S. 105, Civil P. C. 

.\ similar view was taken by the 
Bombay High Court in Balabai v. Ganesh 
(l3). In Dhondic v. Bawan Govind (14) 
the same view was reiterated and a 
Bench of the Bombay High Court refused 
to follow the decision of this Court to 
the contrary in In re Najid liayn v.Bhopal 
Siyigh (3). On a lino with these deci¬ 
sions aro the pronouncements of the 
Lahore High Court in In re Fazel v. 
Hashynati (15) and Suyidar Singh v. 
Nighiya (16). 

Upon a consideration of the autho¬ 
rities we find that S. 591, 14 Df 

1882, bad been the subject of judicial con¬ 
struction. The text of that section has 
been retained in S. 105, Act 5 of 1908. 
This circumstance is indicative of the 
fact that the interpretation put upon 
tho earlier statute has been accepted by 
the logislaturo. We would refer to tho 
following passage in HaUbury’s Laws of 
England, Vol. 27, p. 142: 


(11) [1905] 9 G. W. N. 534. 

(12) A. I. R. 1925 Gal. 766=52 Cal. 472. 

(13) [1903] 27 Bom. 162=4 Bom. L. R. 960. 

(14) A. I. R. 1927 Bom. 4-35=103 1. C. 262=51 
Bom. 495. 

(1-5) [1916] 40 P. R. 1916=31 I. 0. 911. 

(16) A. I. R. 1925 Lah. 466=68 1. C, 920=6 
r.ah. £4. 
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“Whei'Q wovds or exprossious in a statute are 
ij)laiuly taken from earlier statutes in pari 
(materia, which have received judicial interpre- 
Uation, it must be assumed that Parliament 
was aware of such interpretation and iutended 
to be followed in later enactments . . . • . The 

rule is especially applicable in the case of con* 
•solidatory codes.” 

It is apparent from the above that the 
Igeueral trend of decisions is in favour of 
tlie proposition that the words ^^affecting 
itho decision of the case” mean affecting 
the decision of the case on its merits. 

There are some cases however in which 
the above interpretation has not been 
accepted. In Gopdlci Chettj v. Subbiey 
(17) a decree for money having been 
passed against two defendants, defen¬ 
dant 2 alone applied under S. 108, .4.ct 14 
of 1882, corresponding to O. 9, R. 13 of 
the present Code, for the setting aside 
of the decree on the ground that he had 
not been duly served with the notice of 
the suit. The Munsif set aside the de¬ 
cree not only against this defendant but 
in its entirety. When appealing against 
the iinal decree tlie plaintiff raised the 
objection that the decree should not have 
been set aside as against defendant 1. 
This plea was sustained by the Madras 
High Court. The learned Judges ob¬ 
served: . _ , 

*’Thoto being no appeal against such an 
ortlot it is open to the appellant in appevling 
against the final clocroe in tbo case to object to 
such order as coutr.iry to law. He accordingly 
coutenclfl th\t the decree passed ex parte should 
be restored as against defendant 1. In our 
opinion the coutentiou is well founded under 
the circuinstvnoes of the case.” ^ 

Wo may oljsorvo that S. o91. Civil 
P. C., has not been referred to or dis¬ 
cussed in the judgment, and ex facie tbo 
ruling doo3 not proceed upon a construc¬ 
tion of tho text. Neither any rule of 
statute nor any authorities have boon 
cited in support of tho viow, and wo find 
it difficult to understand upon what 
principle tho conclusion was arrived at 
in this case. This decision was followed 
in AUtamsfi lloiuther v. Oaneahan (18). 
This was a very special case. It was 
held that an order sotting aside an ex 
parte final decree in a inortgago suit, 
while retaining the ox parte preliminary 
dooroo thoroin, is an order affecting tho 

decision of tho case: 

“And the propriety of nuch an order could 
hochallimged in an appeal against tho decree 
finally passed in the suit.” 

(17) [10033 20 ^r\d. 001=13 M. B. J. 308. 

(18) A. I. R. 1924 Mad. 890=85 I. C. 608. 


The ratio for the deaision has been 

set out in these terms: 

“It seems to us that the present case is 
another in which an order setting aside an ex 
pivto decree may be properly attacked. It is 
clear that, when the result of setting aside of 
the order has been the hearing of the suit de- 
uovo on its merits, no injustice would be done 
to anvone by the decision of the case and the 
final'result is not affected; but in tho present 
case the result would be very different. The 
defendant has deliberatlv, no doubt for good 
reasons from his own point of view, refrained 
from opening the whole suit and only wants 
the final decree to be reopened, because he 
thinks he has a goofi point of limitation which 
will enable him to render the preliminary 
decree futile. So far from courting a decision 
on the merits, he is trying to burk such a 
decision altogether. In such circumstances,, 
we cannot but hold that au order sotting aside 
the ex parte final decree, while retaining the 
ex parte preliminary decree, ^is an order af¬ 
fecting the decision of the case.” 

It 19 patent therefore that, according 
to this view, an order setting aside tho 
8\ parte decree is not in all cases an 
order affecting the merits. The view of 
Wallach J., in this case has been followed 
by the same Court Paidaimti Ven- 
katcin'irasu v. Viliravi Kotayi/a, (19). In 
this case the District Munsif returned 
the plaint for presentation to the re¬ 
venue Court. On appeal tho District 
Judge held that the suit was triable by 
the Munsif and the claim was remanded. 
Tho Munsif decreed tho suit. The bub- 
ordinate Judge on appeal confirmed that 
decree. On second appeal to the High 
Court the decrees of the two Courts 
below wore set aside and the order of 
the original Court directing the return 
of the plaint for presentation to tho 
revenue Court was restored. A Detters 
Patent appeal was preferred from the 
order of tho High Court directing the 
remand. This was heard by Phillips 
and Madhavan Nair. JJ. They fpioto a 
passage from the judgment of Wallach. 
J., in tho last mentioned case and 
observe as follows: 

“It geoma lo us that these ohsorv.ations iim{l& 
with roforonce to mi order sotting aside c.x 
p.irte decrees may well to applied .la tests in 
considcriug whether a remand order of_ the 
nature we are dealing with affects tho decision 
of the case.” , X 

Within the meaning of S. 105, Cl. UA 
Civil P. C.. does tho order in question 
lead' to an enquiry and investigation of 
the case as a result of the enforcement, 
or does it prevent such an enquiry . 
In tho former case, the Bnal decision of 


(19) A. I. R. 1926 Mad. 900=97 I. C. 790. 
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the case is not affected merely by reason 
of the enquiry held by one Judge rather 
than another, whereas in the latter the 
result is different. In arriving at a deci¬ 
sion as to whether an interlocutory order 
affects the decision of a case within the 
meaning of S. 105, Cl. (l). Civil P. C., 

* the nature of the order in relation to the facts 
of the particular case has to be considered.” 

By allowing the interlocutory order to 
stand or by setting it aside the conse- 
<]uonces which ensue are manifest. In 
the first case the enquiry is prevented. 
In the second case, the order setting 
aside the interlocutory order opens the 
door to an enquiry. In the sequence of 
ovents the first step is the setting aside 
of the order and the second step is the 
enquiry. If however the order is main¬ 
tained and not set aside, the door to fur¬ 
ther enquiry is closed and no decision on 
the merits is possible. But in either of 
these tsvo cases, the decision remains un¬ 
affected and uncontrolled by any question 
affecting the merits of the order itself. 

In Nand Haiti v. Bhopal Singh (3), 
which was heard by Knox and Kararaat 
Husain, JJ., the principal judgment was 
delivered by Karamat Husain, J., and he 
ruled that an application under S, 115, 
Civil P. C.. could not be entertained in 
the case of those interlocutory orders 
against which no immediate appeal lay. 
A remedy was supplied by S. 105 which 
provided that they might bo made a 
ground of objection in appeal against the 
final decree and that an order under O. 9, 
B. 13 setting asido an ex parte decree was 
not open to revision, for the propriety of 
that order could be attacked in an appeal 
from the final decree. It is curious that 
no reference was made by the learned 
Judge to the earlier decisions of this 
Court in Gulab Kunwar v. Thakur Das 
(5) and Tasadduq Husain v. Tlayatun- 
nissa (7) which were decisions directly in 
point and which were in the teeth of the 
view which commended itself to the 
learned Judge. He noticed that there 
was a conflict of opinion between the 
Calcutta High Court and the Madras 
High Court. Ho agreed with the learned 
Judges who decided the case in Go^tala 
Gkettij v. Subbier (17). The text of 
S. 105, Civil P. 0., w’as not examined and 
the entire fabric rests upon the following, 
eentences: 

*' There were no words in S. 622, Civil P. 0. of 
1889; nor are there any in S. 116, Civil P. O. of 
1908, limiting the right of attack to such 
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orders only as are “afiecting the decision of tho 
c ise” with reference to its merits, and in the 
absence of any such limitation a Court has no 
power to read such a limitation into tho sec¬ 
tion.” 

It is submitted with respect that tho 
rule of construction laid down here is 
too narrow. The material question for 
consideration was what is tho idea con¬ 
noted by the use of the word “affect.” 
We are of opinion that “with reference 
to its merits” is necessarily involved in 
the connotation of the word “affect" hav¬ 
ing regard to the context which follows. 
We have dealt with this aspect of the 
case in the earlier part of our judgment, 
and we do not think it necessary to can¬ 
vass tho matter any further. It may be 
observed that Knox, J., agreed in reject¬ 
ing tho application but did not associate 
himself with his learned colleague in his 
treatment of S. 115 of the Code. 

In Sheikh Kallu v. Nadir Bux (20), 
Walsh and Wallach, JJ., were emphatic 
in their view that the order of the Munsif 
setting asido the ex parte decree was one 
without jurisdiction, as tho conditions 
laid down in O. 9, R. 13, Civil P. C. did 
not occur in the case: 

“This is an order, in our view, entirely with¬ 
out jurisdiction, an order which no -Judge ought 
ever to make and which there is nothing in the 
Code to justify.” 

The learned Judges however found 
themselves unable to interfere with the 
order in revision, because they considered 
that tho case was governed by the decision 
in In re Nand Ham v. Bhopal Singh 
(3), which according to them had by im¬ 
plication been approved by a Full Bench 
in the recent case of Buddhoo Lai v. 
Meiva Ham (21). In the last mentioned 
case, the question which arose was as to 
whether the finding of the Munsif on 
one out of several issues, that he had 
jurisdiction to try a suit, was open to 
revision under S. 115, Civil P. C. It was 
held by the majority of the Full Bench 
that no revision lay inasmuch as the 
order against which the application in 
revision had been filed was merely a 
finding by the trial Court on one out 
of seven issues arising in a suit which was 
still pending in that Court. Ko question 
relating to the construction of S. 105 
was raised or was necessary. The whole 
argument appears to have hinged upon 
the connotation of tho term " case ’ in 

"(20) A. ulir 19-22 All. 4-11=66 1. U. 609. T" 
(21) A. I. R. 1921 All. 1=63 I. C. 15=43 All. 

564 (F. B.). 
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S. 115. Nand Ram v. Bhopal Singh (3) 
was not cited before the Full Bench ; 
nor w.is that decision relevant for the 
purpose of that case. Wo are of opinion 
that this case has no bearing upon the 
6rst question referred to us. We are of 
opinion that it has a bearing upon the 
second question. Bub we are nob pre¬ 
pared to endorse the proposition that an 
order setting aside an ex parte decree is 
an order of the same character as a 
finding of the Court in a pending suit 
that it has jurisdiction to try the suit. 

Upon a consideration of the text of 
the statute, and of the principal autho¬ 
rities bearing upon the same, we have 
no doubt that the propriety of an order 
setting aside an ex parte decree cannot 
be set forth as a ground of objection in 
a memorandum of appeal from the decree, 
ultimately passed in the suit under 
S. 105, Civil P. C. Our anwer therefore 
to the first question under reference is 
in the negative. 

We have already hold that an order 
setting aside an ex parte decree was not 
an appealable order. We have also held 
that the propriety of the said order 
could not bo challenged in an indirect 
way in an appeilfrom the final decree 
under S. 105, Civil P. C. We have no 
doubt that the decree against defendants 
5 to 7 was not an ex parte decree and 
that the said defendants had failed to 
establish that the conditions necessary 
under 0.9. B. 13, Civil P.CT., existed 
in the case. The Munsif therefore had 
no proper grounds to set aside the order, 
and there being no legal warrant for his 
view, that •' the law is supposed to bo 
rather laxly applied in such matters, 
ho acted with material irregulanty in 
the exercise of his juriddictioo. Where 
the language of the law is clear, as it is 
in the present case, there was no room 
for speculation, and the learned Munsif 
was under an obligation to administer 
the law literatim ad verbatim. It has 
been strongly contended however that 
the proceedings culminating with the 
order in controversy was not a case 
within the moaning of S. 115, Civil P. C. 
The terra '* case ” has not been defined 
in the Code. It may indeed bo doubted 
if the term is capable of an exhaustive 
definition. In Bala Krishna Odayar v. 
Vasudeva Aiyar{^^) (at p. 269j)f 45 


the Judicial Committee observed as- 
follows : 

"No dofioilion is to be found in the Code of 
the word " case. ” It cannot in their J.ord- 
ship’s view, bo confined to a litigation in 
which there is a plaintiff who seeks to take a 
pirticular relief in damages or otherwise- 
against the dolondaot who is before the Court, 

It must, they, think, include an ex pvrte 
application such as tha‘. m ide in this case, 
praying, that persons in position of trustees or 
officials should perform thoic trust or discharge^ 
their official duties.” 

Tboir Lordships concurred therefor© 
with the High Court in thinking that th© 
matter adjudicated upon was a “ case ” 
with in the meaning of S. 115 of th© 

“ Code. ” From this it would appear 
that the term “ case ” had a wider 
denotation thon the term suit. ” 

In Muhammad Ayab v. Muhammad 
Ahamud (23) (at p. 625) Chamier, J., 
was not prepared to subscribe to th© 
view that no proceedings could be a 
case ” unless it terminated in a decree. 
In Ilevanchal Kunwar v. Kanhai Lai 
(24) (at p. 413) the learned Judges are 

reported to have observed as follows : 

"VVhere there are indopendeut proceedings 
arising oat of a cise, such as a proceeding to 
restore a c\8e dismixsod in default, or to set 
aside a decree ox parte, for which the logislaturo 
has provided an iodepondent remedy or different 
procedure, such proceeding may bo a case with¬ 
in the morning of the section. 

This passage was quoted with approval 
by Lindsay, J.. in Ram Sartip v. Oaya 
Prasad (4). Wo hold that an order 
setting aside an ex parte decree is a 
case and is not merely an interlocutory 
order during the pendency of the suit. 
As soon as an ex parte decree was passed, 
the curtain was run down upon the suit 
itself. ‘There was no ponding suit before 
the Court. Proceedings in the suit 
could not bo revived till the ox part© 
decree had been set aside. The pro¬ 
ceedings loading up to the setting aside 
of the ox parte decree were proceedings 
distinct from and independent of th© 
proceedings constituting the suit. This 
was the view taken by Lindsay, J., in 
Ham Sarup v. Gaya Prasad (4) and wo 
agree with this view. These proceedings 
were in the order of sequence anterior ta 
the proceeding in the suit itself which did 
not commence till after the ox part© 
decree had been discharged. From th© 
very nature of things, therefore these 
could not bo treated as interlocutory pro- 


(22) A. I. II. 1917 p. o. 71—40T. O. 660—44 
I. A. 361=40 Mad. 793. 


(•23) (19101 32 All. 023^ I. O. 881. 
(•24) (1909] 12 O. C. 405—4 1. O. 878. 
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oaedings in the suit. We ought not to 
lose sight of the fact that the order under 

O. 9. B. 13. merely ensures the retrial of 
the suit upon the merits and is not an 
order in the suit itself. In Bhola Nathv. 
lia-ihunath (25) it was hold by a Bench 
of this Court that the %yord “ case ” did 
not necessarily mean ‘suit” but could 
mean a proceeding and where a proceeding 
in a suit is terminated, it certainly was a 
case within the meaning of S. 115. 

We have no doubt that we have before 
us a proceeding distinct from the suit 
jitself which commenced by an applica- 
Ition to set aside the ex i)arte decree and 
.which terminated by an order discharg¬ 
ing the said decree. Wo are therefore 
[Of opinion that in a case where the order 
!setting aside a decree has been passed 
by a Court in defiance of the provision 
of O. 9. B. 13, Civil P. C., the matter is 
a “ case decided ” under S. 115, Civil 

P. C., and this High Court is entitle! to 

interfere in revision. We respectfully 
dissent from the view of the learned 
Judges in Kalla v. .Yad/r Bax (20). We 
may point out that our view as indicated 
above is fortified by the decision of 
Mr. Lindsay and Mr. Rafiq in Habib 
V, llai Debi Bax (25) and /U?? v. 

Panjah National, Bayik Ltd., Lahore (27). 

Our answer to the second question 
under reference is in the affirmative. 

v.B./r.K. _ Reference answered. 

( 25 ) a! i. k. ra’iii'ATK 743=122 1 . o. 

All. 1010 . 

• (26) [lui'ij il 1. c. 221. 

(•27) 107 I. 0. 3U5. 
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SuijMMan and Young, JJ: 

Ratan SLip/i— Defendant—Appellant. 

V. 

Pirbha Daijal —Plaintiff—Respondent. 
Second Appeal No. 123 of 1923, Deci- 
ed on 23rd December 1930, against 
ocision of Sub-Judge,Oawnpore, D/- 13th 
)ec 0 mb 6 r 1927. c 

(a) Negotiable Instruments Act (ISSl), o. 4 
-Merc mention of interest—No undertaking 
3 pay—Instrument held not pro-note. 

Whore a documeut, described in the body as 
promote, recites tho fact that Rs. 2.3U are 
ue from the defend vnt to the pl.nntiff and 
lereaficr records the fact thvt as the defendant 
■as at that time unable to pay the amount he 
ereod to pav the interest specified m the docu¬ 
ment it merelv amoauts to an acknowledgment 
f debt coupled with an agreement to pay lu- 
^rest It is not a promissory note as it con- 
iins no unconditional undertaking to pay .a 
ortain suni'ot money. 


The mere fact that any person chooses to give 
a certain title to a document by no means 
makes it that document. [P 303 C 1] 

(b) Stamp Act (1839), S. 36 —Instrument 
admitted in first Court cannot be challenged 
in appeal. 

Where a document has been admitted in 
evidence in the first Court, its admission cmuiot 
be challenged in appeal on the ground that it is 
not su£cicntly stamped. [P 302 C 2] 

G. Agarwala —for Appellant. 

K. N. Katja~tov Respondent. 

Sulaiman. J.—The plaintiff in this 
case sued for recovery of money due on 
accounts. The sum due from the defen¬ 
dants to the plaintiff was the sum of 
Rs. 2,3il. That this sum was due and 
owing by the defendant to the plaintiff 
is not disputed. But the defendant relied 
upon the statute of limitation and alleged 
that the last debited entry in the account 
was dated 22nd February 1923 and the 
account was settled on 27th of tho same 
month, and that therefore time began to 
run from the latter date. The suit was 
brought on 18th January 1927, so limita¬ 
tion would have expired except for an 
unconditional aclcnowledgmont by the 
defendant intervening. The plaintiff al¬ 
leged that there was such an acknow¬ 
ledgment which w-as dated 25th June 
1924, and if tho plaintiff’s contention on 
this point is correct, the suit of course 
would be within time. The learned Judge 
in the Court below has come to the con¬ 
clusion that this is an acknowledgment 
which saves limitation. He has repelled 
the contention of the defendant that the 
document relied on was in reality a pro¬ 
missory note, that it was not stamped 
properly and therefore was inadmissible 

in evidence. 

It has been contended by the appellant 
here that tho proper construction of the 
document would make it a promissory 
note and that therefore it cannot be 
relied upon by the pi vmtiff as an acknow¬ 
ledgment. as it is not properly stamped. 
Ther6 several difficulties in the way 
of the appellant. Tho document has, in 
fact been admitted in the lower appel¬ 
late’ Court, and therefore S. 36, Stamp 
Act applies, which reads as follows; 

“'.Vheve an insttumoQt h.xs been admitted in 
evidence, such an admission shall not, except as 
provided in S. 61, bo called in question at .any 
siioe in tho same suitor proceodiug on the 
ground that the instrument has not been pro¬ 
perly stamped.” 

There can be no doubt therefore that 
tho appellant’s argument on this point is 
without force. Tho wording of the sec- 
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chtional aoknowledgament of a debt due 
by the defendant to the plaintitf. The 
appeal therefore oust be dis’nissod with 
costs, including fees in this Court on the 

higher scale. . 

K-N./u.K. Appeal dismissed. 


tion is perfectly clear and is not open to 

any doubt. t 

The point discussed above would, ot 
course, only apply if the construction 
put upon the docunoent relied upon as an 
acknowledgement made it a promissory 
note in fact. The definition of a promis¬ 
sory note is set out in ft. 4, Negotiable 
Instruments Act. A promissory note is 

there defined as an 

“instrument in writing, iiot being a 
or a cnrroncv note, containing an unconditional 

undertaking signed by the 

iiiri sum of moiiev to or to the ordei of • 
iert vin petson. cv to the bearer of the instvu- 

mont.” 

The actual document in this case reads 

as follows: , , , 

“On a^h June 1924. Rs. 2.311 wove found due 
from mo to P.arbhu Dwal about bihiUhitU 
dated ‘27th February 1923, and as the 
cannot bo given at present, he ice i*-J’*’ 
acreed upon that I would pay interes* at 1 per 
cLt per ?nonfiem. Therefore this pco-noto. pay- 
uia demand (rit 77 i* ■iii'l'i! f'ilal>) has been 
SicuSj. BoXo It m'?y servo o, evidence end 

mav be useful in time. 

it i 3 argued on behalf ot the ajn.elUnt 
that the use of the words this Cprom.s- 
sory) note (payable) orr ‘la'^stnd makes 
this document a promissory not®- 
mere fact that any person chooses to give 
L certain title to a- document by no 

'“r^c-’rpers^n Ltg/riHetrlb!" 

'd" 0 — a?rrio de^d io the body of 
the document, when in fact it was a 
vnnrtdaae. We have therefore got to look 
at the whole document to see whether it 

is a A^ot 'road'with 

ifi^T'^Negotiable Instruments Act. It is 
Lar when we road the. document in 

nueation that there is no unconditional 
^ \ \rkti in v^w coi*ta»in sum ot 

monJ/' to bo found in the four 
money , document recites the 

the document, 

defendant to the plaintilT, and 
records the fact that as the defendant 
was at that time unable to pay the 
ho agreed to pay the interest specified n 
Itho document. It is perfectly ^ 

lour view, that this merely amounts to an 

laoknowlodgomont of debt 
ian agioomont to pay interest. 

Iforo is not a promissory note 
Imoaning of the statutes referred to. Theio 
'ift no reason therefore why it should not 
ho admitted in evidence, and once it is 
admitted in evidence, it is a clear imcon- 
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Niam.atullah, .T. 

Abdul IFa/iid—Applicant. 

V. 

B. Bam Krishna and another—Oppe- 
site Parties. 

Execution Second Appeal No. 400 of 
1930, Decided on 12th January 1931, 
against decision of Dist. Judge, Ghazi- 

pur, D/- 12th Deoea^er 1929. 

Civil P C, (1908). O. 21. R. 89—Trans¬ 
feree from iudgfuent-debtor deponling re¬ 
quired amount in office of Collector who 
told property—Money transferrsd to civil 
Court account — Intimation sent to civil 
Court before 30 days of sale—Deposit is 

SlOod. . 1*1 j. 

It is true that the rule requires the judgment- 

debtor, or any person deriving title from him, 

who desires to hive the sale set aside on depo¬ 
siting the decretal amount and 5 per cent on 

the purchase money to deposit jt in Court, 

which moans “ the Court executing the decree 
and not the sale osace. But where the trans- 
foreo of the iudgmont-dobtor deposits the 
amount required in the office of the Collector 
who had sold the property and intimation is 
sent to the civil Court that the money hid been 
trinsferrcd to the civil Court account within 
30 d ivs of the date of sale, the deposit is good 
and the provisions of the rule 
with : 40 All. 42r,. Dist. [P d04 0 2] 

Oopi Nath Kunzrn and Tirbhuwan 
Nath Agha—iov Appellant. 

K. Verma — ior Opposite Parties. 

Judgment.—Certain zamindari pro- 
perty belonging to the respondent 
Chandrika Ram was to be sold in execu¬ 
tion of a decree of a civil Court. The 
property was not ancestral, bub Govern¬ 
ment revenue was payable in respect 
thereof. If it had been ancestral, the 
execution of decree itself would have 
taken place in the Collector's office. In 
case of revenue paying property whicli 
is not ancestral, execution proceedings 
have to take iilace in the Court which 
passed the decree bub the sale has to bo 
made by the Collector. This is what 
liappenod in the case before me, and the 
Collector sold it on 20bh July 1^2^' 
claring the appellant .Abdul Wahid as 

the auction-purchaser for O’ 

Rs. 700. On 3rd August 1929 Ram 
Krishna, the transferee of the judgment- 
debtor deposited ns. 735 under O. 21. 
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K. 8C. Civil P. C., for payment to the 
tlecreo-holder and the auction-purchaser 
and for setting aside the auction sale. 
The sum included the decretal amount 
together with 5 per cent on the purchase 
money as compensation to the auction- 
purchaser. On 8th August 1929 he ap¬ 
plied to the civil Court for sale being 
set aside under O. 21, R. 89, intimating 
that a sum of Rs. 735 had been already 
deposited. On 12th August 1929, an 
intimation was received by the civil 
Court from the Collector’s ofiice that the 
sum of Rs. 735 deposited by Ram 
Krishna under O. 21, R. 89, had been 
transferred to the account of the civil 
Court. The office of the civil Court re¬ 
quired Ram Krishna to pay an addi- 
tioiial sura of Rs. 7 for poundage, which 
ho paid on I7th August 1929. It should 
bo noticed that all the dates so far men¬ 
tioned fall within 30 days after the auc¬ 
tion sale. On the case coming up for 
disposal before the Munsif on 7th Sep¬ 
tember 1929, the application under 
O. 21, R. 89, was dismissed, and the sale 
confirmed, the view taken being that the 
deiiosit required by the aforesaid rule 
should have been made in the civil Court 
and not in the Collector’s office. Reli¬ 
ance was placed on Fazal Bab v. Man- 
zoor Ahmad (1). 

An appeal to the loirnod District 
Judge from the order of the first Court 
refusing to set aside the srlo was suc¬ 
cessful. The auction-purchaser has pre¬ 
ferred tlie present second appeal ques¬ 
tioning the correctness of the view taken 
by the learned District Judge. 

A preliminary objection is taken by 
the learned advocate for tbe respondent 
that no second appeal lies. Reference 
is made to S. 104 (2), Civil P. C . which 
provides that no second appeal shall lie 
from any order passed in appeal from 
an order. The argument assumed that 
the appeal to the lower appellate Court 
was under O. 43, R. 1 (j), i. e., an appeal 
from order. The learned advocate for 
the appellant has, on the other hand, 
argued that in so far as an auction-pur- 
ohasor is a representative of one or both 
of the parties to the suit, the question 
raised by the appeal is one under S. 47, 
Civil P. C., and that an order passed on 
such application is a decree. Ho argues 
therefore that the present appeal should 

(1) [1918] 40 All. 425=45 I. 0. 773. 


be considered as a second appaal from a 
decree. 

Having heard the learned counsel on 
both sides on the merits, I prefer to dis¬ 
pose of the appeal nob on the prelimi¬ 
nary point raised bub on the merits. 

It is not disputed that Ram Krishna 
was competent to make an application 
under O. 21, R. 89, Civil P. 0. The 
only question on which the decision of 
the case hinges is whether the deposit 
made in the Collector’s office and not in 
the civil Court w-is a good deposit for 
the purpose of an application under 
O. 21, R. 89. It is true that the rule 
requires the judgment-debtor, or any 
parson deriving title from him, who de¬ 
sires to have the sale set aside on de¬ 
positing the decretal amount and 5 per 
cent on the purchase money, to deposit 
it in ' Court.” which meins “ the Court 
executing the decree ” and not the sale 
office. Under the peculiar circumstances 
of this case, I am of opinion that the 
provisions of O. 21 R. 89, ware co nplied 
with. When a deposit is made in a 
civil Court, only a tender is filed in the 
civil Court and the deposit in cash is ac¬ 
tually made in the local treasury. In 
this case money was actually deposited 
in the Treasury on 3rd August 1929. Be¬ 
sides the intimation sent by the Collec¬ 
tor’s office on 12bh August 1929 to the 
effect that the money had been trans¬ 
ferred to the acoouut of the civil Court, 
the application under O. 21. R. 89, con¬ 
tained an allegation of payment required 
by O. 21, R. 89. The civil Court called 
upon tbe applicant Ram Krishna to 
make a further payment of Rs. 7, which 
he did. The proceedings referred to are 
in my opinion tantamount to a tender 
made in the civil Court and deposit 
made in the treasury to the account of 
the oivil Court within 30 days of the 
date of sale. The case of Fazal Rab v. 
Mamoor Ahmad (l), relied on by the 
Court of first instance, is easily distin¬ 
guishable. The learned Judges who de¬ 
cided it in revision felt handicapped by 
the provisions of S. 115, Civil P. G., 
which narrowed down the issue to the 
question whether the lower Court, in 
refusing to sot aside the sale, had acted 
without jurisdiction, or failed to exercise 
its jurisdiction, or acted illegally or with 
material irregularity in the exercise of 
its jurisdiction. They observed that : 
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“ It Wfts somewhat difficult to say whether 
the Cotirt was not technically right in holding 
onlortnnate though the judgment debtors may 
have been, in strictness that the money was 
not deposited in Court within 30 days or on 
11th November, which was the first date the 
Court opened. It was not until December fol¬ 
lowing that the money was accepted in the 
civil Court by ordering the transfer of the 
deposit to the civil Court account.” 

It should be noticed that in that case 
the money deposited in the Collector s 
office was not transferred to the account 
of the civil Court till long after the ex- 
piry of 30 days from the date of the sale. 
In the case before me, as already men¬ 
tioned, it was done within 30 days. 
Under these circumstances I do not 
think that Fazal Bah v. Uamoor Ahmed 
(l) is applicable to the case before me. 
Indeed, I think that that case is not an 
authority for the general proposition 
that under no circumstances money de¬ 
posited in the Co-llector’s office and not 
in the civil Court can be considered to 
be a deposit made in Court withm 

the moaning ot O. 21, B. 

I am clearly of opinion that the lower 
appellate Court took a oorreot view of 
the ease. I accordingly dism.se this ap¬ 
peal with costs,' including counsel s fee 
in this Court on the higher scale. 

Mr Kunzru, who appears on behalf of 
the appellant, applies for leave to appeal 
under the Letters Patent. Having re¬ 
gard to the nature of the controversy, 
I think it is a fit case in which leave 
should be granted. I accordingly do so. 

K N /R-K. Appeal dismissed. 
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MUKBBJi AND Bennet, JJ. 
jjikmatullah Khan —Objector—Appel¬ 
lant. 

V. 

Mt. Sakina Begum and others —.4ppli- 

cants—Respondents. 

First Appeal No. 104 of 1930, Decided 
on 20th November 1930, from order of 
Diet. Judge, Meerut, D/- 3rd February 

1930 

(alCrimin.lP C. (1898). S. 476 (B)-Only 
one appeal lie* under S. 476 (B). ^ 

Only ono appeal lies under S,. 4*6 (B). bo 
when an appellate Court makes a complaint 
under that section on appeal or refuses to 
make a complaint, no further appeal hes to the 
High Court: .f.Z.i?. 1928 Cal. 281, /I-Z.R- 192J 
Caf.172; A.I.R. 1928 Cal. 237; ^^25 Lah. 

322; A.I.R. 1927 Rang. 313; 1924 Bovt. 

347 and A. 7. R 1928 Mad. 506, 

I.R. 1920 Pat. 81, not Foil, fP 306 C Ij 

1931 A/39 & 40 


(b) Penal Code (1860), S. 210—Application 
to execute decree for *001 not due—Order 
of attachment obtained—Co*e come* under 
S. 210. 

Where a fraudulent application is made to 
execute a decree for a sum not duo and there 
is an order of attachment passed which was set 
aside on objection being made, the case comes 
under S. 210: 23 Cal. 971, Dist. [P 306 0 2) 
S. D. Sinha — for Appellant. 

AT. H. Faruqi — for Respondents. 
Bennet, J. —This purports to be a first 
appeal from order made by one Hikmat¬ 
ullah Khan against an order of the 
learned District Judge of Meerut, dated 
3rd February 1930, directing, under S. 
476 (B), Criminal P. C., that a formal 
complaint under S. 210, I. P. 0., be 
made against the appellant Hikmatullah 
Khan. A preliminary objection was taken 
that no appeal lies to this Court. 

The facts are that the opposite party, 
Mt. Sakina Begum and others, applied to 
the Munsif for a complaint under S. 476, 
Criminal P. C., and the Munsif refused 
to make a complaint. Mt. Sakina Begum 
and others then appealed, under S. 476-(B), 
Criminal P. C., to the District Judge 
and he has made a complaint. The ques¬ 
tion is whether any appeal lies to this 
Court from that order of the District 
Judge making a complaint on an appeal 
to him under S. 476 (B). 

The learned counsel for the appellant 
relied on a ruling of the Patna High 
Court reported in Ranjit Narain Singh 
v. Bam Bahadur Singh (1), but there are 
rulings of no less than five High Courts 
to the effect that if an appellate Court de¬ 
cides to make a complaint on appeal, no 
second appeal lies to the High Court: 
see Ahamadar Bahman v. Dwip Chand 
Chowdhury (2), Mohim Chandra Nath 
v. Emperor, A.T.B. 1929 Cal. 172; Kanai 
Lai Saha v. Makhan Lai Saha, A. I. B. 
1928 Cal. 237, Muhammad Idris v. 
Emperor f3), Ma On Khin v. N. K. M. 
Firm ( 4 ), Somabai VaUavbhai v. Aditbhai 
Parsottam (5) and Moideen Bowthen v. 
Miyassa Pulavar (6). Wo are also of 
opinion that the natural cons'^rnction to 

(1) A. I. R. 1926 pHt.' v.l—91 1. U ay3=2/ Ur. 
L. J. 641=5 Pat. 262. 

(2) A. I. R, 1928 Cal. 281=106 I. 0. 711 = 29 

Cr. L. J. 119=a55 Cal. 765. 

(3) A. r. R. 1925 Lah. 322=88 1. C. 528=26 
Cc. L. 3. 1168=6 Lah. 56. 

(4) A. I. R. 1927 Rang. 313=105 I, C. 457=28 
Cr. L. J. 937=5 Rang. 523. 

(5) A. I. R. 1924 Bom. 347=81 I. 0. 947=25 
Cr. Ij. j. 1123=48 Bom. 401. 

(6) A. I. R. 1928 Mad. 506=111 1. C. 114=29 
Cr. r.. J. 780=51 Mad. 777 
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place on the words of the section in ques¬ 
tion, viz. 476 (B), is that only one appeal 
should lie, and that, when an appellate 
Court has made a complaint under this 
section or has refused to make a com¬ 
plaint, no further appeal should lio to 
the High Court. But it has been urged 
by the leirned counsel for the applicant 
that we should treit this matter as a 
revision. At first ha contended that the 
appellate Court had no jurisdiction to 
pass the order in question, because he 
argued that the appellate Court acted as 
a Court of Session. The actual applica¬ 
tion to the lower ai)pellate Court was 

• headed: “In the Court of the District 
.Judge of Meerut,” and in the body of the 
a])plication it was stated *' the appellant 
above-named appeals to the Court of the 
District and Sessions Judge. Meerut, ” 
Apparently the office of the District 
Judge made the mistake of heading the 
proceedings as In the Court of the 
Sessions Judge of Meerut ” and give a 
number as " Criminal Appeal No. 403 

,of 1929, ” but the learned District Judge 
himself subscribed his signature with 

• the words ’* District Judge ” below it, 
and it is clear therefore that he acted 
as District Judge on appeal from an 
order of the Munsif and he had jurisdic¬ 
tion under S. 476 (B). 

It was nest argued that, on the facts 
found by the District Judge, no criminal 
complaint would lie under S. 210, Crimi¬ 
nal P. C.. and reference was mide to 
Shama Charan Dasv.Kasi Naik (7). This 
argument was addressel to us under 
S. 115, Civil P. C. as a Court of revision, 
and we proceed accordingly to consider 
this matter as a Court of revision. The 
ruling in Shama Charan Das v. Kasi 
Naik (7) lays down that, whore there 
was an application to execute a decree, 
and an objection was made to the appli¬ 
cation to the effect that the decree had 
been satisfied by payment out of Court 
and the application was therefore dis- 
■ missed, then no complaint under S. 210, 
I. P. C., would lie for making an 
application which was fraudulent. But 
in the present case the facts are differ¬ 
ent, because on the application made by 
Hikmatullah there was an order of 
attachment passed against the property 
of Mt. Sakina Begum and her children. 
It was then that they made an objection 
and the order of attac hment was set 

(7) [1896] 23 Oal. 971. 


aside. Now, in execution there are two 
proceedings, first attachment and then 
sale. We consider that the case would 
come under S. 210, because Hikmat¬ 
ullah did obtain an order of attachment 
against the property of Mt. Sakina 
Begum for a sum which was nob due 
from her. The wording of S. 210 “ who- 
ever fraudulently obtains an order 
against any person for a sum not due ” 
would accordingly apply. But, as the 
matter has bean brought before us in 
revision, we think that a second section, 
S. 209,1. P. C., ought to be added, and we 
dire't that S. 209, I. P. C., be also added 
to the complaint made by the District 
Judge to the Magistrate. Otherwise 
we dismiss this appeal with costs. 

p.N./r.K. Order accordingly. 
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Chauhe Madho Rao —Applicant. 

v. 

Chaube Gar Narain —Opposite Party. 

Execution First Appeals Nos. 45 of 
1930 and 418 of 1930, Decided on 13th 
January 1931, against decision of Sale 
Officer, Etawah, D/- 4th December 1929. 

Civil P. C. (1908), S. 50—Word dies ” 

does not include civil death. 

The word “ dies ” is used in its naturil sense 
and there is nothing in the section or any other 
portion ot the Code which indicates that the 
word is intended to include civil death. Whors 
therefore in execution of a decree against the 
father, some property is attached, the fact that 
he bee kine sanyasi before attachment would 
not rendof S. 50 applicable as that section is 
not intended to apply to the case of civil death. 

[? 307 0 1] 

R. K. Malaviya —for .Applicant. 

Baleshwari Prasad—ior Opposite 

Party. 

Bennet, J.— These are two execution 
appeals by one Chaube Madho Rao whose 
objection to execution proceedings has 
been dismissed by the lower Court. 

The facts are that a decree-holder, 
Chaube Gur Narain obtained two decrees 
for arrears ot profit against one Chaube 
Binayak Rao, one of 22Dd February 1928, 
which had been taken up in appeal to 
this Court, and another of 30th May 1926 
which was not taken up in appeal. 
Subsequent to this apparently, the judg¬ 
ment-debtor Binayak became a sanyasi 
and on 18bh August 1928 he made an 
application to the Collector asking that 
his son should be entered for all his pro¬ 
perty, and accordingly mutation was 
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granted in favour of his son, the present 
appellant Madho Rao. The decree- 
hol-ler made an appUoation on 20th July 
1928 for the execution of the decree, that 
is. his application -was prior to the 
application of the judgment-debtor for 
the substitution of the name of his son 
on 23rd August 1928. The attachment 
^vas granted. On 25th 3uly 1929, the 
appellant Madho Rao made an applica¬ 
tion objecting to execution on the follow- 
ing grounds : He stated m his objection 
that he was now the absolute owner of 
the property in question and without his 
being made the heir of his father the 
execution proceedings could^ not 
aocoiding to law and he claimed that the 
property had been wrongly attached. 
That objection has been dismissed by the 

execution Court on the grounds that as 
his father was alive it would be neces¬ 
sary for the property to be transferred 
by way of gift or by conveyance or by a 
decree of the civil Court. 

Tn anneal the learned counsel has 
based his argument on S. 50, Civil P. C., 

which states. , .u 

Wliere a judgment-debtor dies before the 
had teen lully satisfied, the holder of 
the decree mav -pply to the Court which passed 
It to esecuU the same against the legal repre 
eentative of the deceased. 


The learned counsel was not quite cer¬ 
tain whether his client would claim m 

,>anfLcitv of legal representative of 
Ms father or not but finally decided that 
he would adopt that position. The 

learned counsel sustained his a-rgument 

by reference to various 

trines of Hindu law to the effect tlmt 

•when a man becomes a sanyasi he be- 
< 50.068 dead for purposes of 
and inheritance and the f V • « 

succeed to Ms propeity. 
however is in regard to devolution of the 
Tights of the person who becomes a san¬ 
yasi. The question before us is the con¬ 
verse and deals with the liabilities of 

this person. Further the 
fore us is one of prooodure under the Civil 
Procedure Code. Now S. 50 uses tlie 
word “ dies ” apparently in its natural 
sense and there is nothing m the section 

or any other portion of the 
indicates that this word is '"tended to 
include civil death. Civil death is m 
some ways different from natural death 
and learned counsel has not been ablp to 
show any authority for his proposition 


that the civil death will come under 
S. 50. Civil P. C. 

Further, in regard to this question we 
may observe that in the present case it 
is not shown that on sny doQnite date 
the judgment-debtor Binayak Rao did 
become a sanyasi. Learned counsel 
points to his application of 18th August 
1928 made before attachment in which 
he says that he had become a sanyasi, 
but no definite date is given and from’ 
the mere fact that he made that appli¬ 
cation it is clear that he had nob at that 
time ceased to take an interest in the 
affairs of this material world and there¬ 
fore he cannot at that time be said to 
have properly become a sanyasi or to 
have undergone a civil death. 

"Wo consider therefore that in the pre¬ 
sent case it is not proved that the judg¬ 
ment-debtor did become a sanyasi, whe¬ 
ther before or after attachment, or at 
all. These, we may mention are some of 
the difficulties which would arise if this 
doctrine of civil death wore held to come 
under S. 50. but on the general point of 
law we consider that S. 50 is not inten¬ 
ded to apply to tho case of civil death 
and accordingly we dismiss these appeals 
with costs. 

We note that in this case the decree- 
holder does not admit the fact that the 
judgment debtor has become a sanyasi 
and as observed, it is not proved that ha 

did become a sanyasi. 

K.N /u.K. Appeals dismissed. 
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SOL.UMAN AND YoQNG, JJ. 

Jfi. Saidutiaisa —Plaintiff—Appsllanb. 

Ut. Rxtqifa and others —Defendants 

Respondents. _ ,, , 

First Appeal No. 366 of 1926, Decided 
on 26th November 1930, from decision of 
Sub-fudge, Ghazipur, D/- 27th March 

^^(a?*GuRTdian* and Ward* Act (1830), S«. 
27 29 and 33—There is no prohibition 

agsinst guardian to refer a dispute in which 
minor’s property is involved to arbitration 
When it is private arbitration it is however 
prudent to take advice of District Judge. 

There is no doubt that a Muslim mother who 
assumes the position of a (le facto ? 

her minor child has no power to transfer ms 
property and such a traesfer is not 
hie but is void. But under Ss. 27 and iJ. 
Guardians and Wards Act. there is 
^oQ aeainst the guardian’s referring a dispute 
o wh'chfhe minor’s P^opeHy is mvolved to 
arbitration. But where such a dispute i* ^ 
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ferred to the arbitration of private individuals 
the result of which might be to cause serious 
prejudice to the minor and jeopardize his pro¬ 
perty, it is always prudent to ask for the opin¬ 
ion of the District Judge on the matter: A.I.R. 
1918 P.C. 11, Ref.-, 47 Cal. 713; A. I. R. 1928 
Oudh 449 and A.I.R. 1929 Ottdh 134, Dist. 

[P 309 C 1, 2] 

(b) Civil P. C. (1908), O. 32, R. 7—Omis¬ 
sion to appoint proper guardian ad litem— 
Reference to arbitration without permission 
of District Judge—Decree as per award— 
Such decree is only voidable and is not a 
nullity—Minor—Decree against. 

There was an irregularity in the appointment 
of a guardian-ad-litem, who did not properly 
represent the minor and a decree had been 
passed as per award in an arbitration which had 
been referred to the arbitrators without any 
authority from the District Judge and which 
decree was subsequently challenged by the 
minor. 

Held: that in the above circumstances, the 
decree could not be a nullity, but was only 
voidable owing to the aforesaid irregularity. 
Such a voidable decree could be set aside bv the 
minor provided she came to Court within three 
years of her attaining majority and provided 
that she satisfied the Court that her interest 
had been prejudiced; 30 Cal. 1021, Ref. 

[P 310 C 1] 

(c) Evidence Act (1872), S. 35—Birth regis¬ 
ters—When entry therein is sufficient. 

A mere entry in a birth register that a daugh¬ 
ter was born to a certain, Ali Husain without 
stating that he was the Vakil of Fyzabad which 
might have indentified him. is wholly insuffi¬ 
cient to prove the birth date of particular 
woman. [P 311 C 1] 

(d) Evidence Act (1872), S. 35—District 
Judge issuing certificate of guardianship— 
Such certificate is not admissible in evidence 
to prove minority of ward. 

A certificate of guardianship issued by a 
District Judge under the High Court rules is no 
evidence of the minority of the '‘ward,” as 
there is no investigation by the Judge as to the 
exact date of birth of the minor and it cannot 
also be admitted in evidence under S. 35, 
because there is no official register kept by the 
Judge to record the copies of such certificates 
the entries wherein are to bo made bv a public 
servant in discharge of his official duty, after 
having been satisfied as to their correctness: 17 
Cal. 849 and 18 All. 478, Ref.x A. I. R. 192G 
Oudh 28 and .4. I. R. 1929 Oudh 134, Expl.', 5 
Pat. L. J. 460; 38 Cal. 182 and A I. R. 1928 
Cal. 893, Rel. on. [P 312 C 1, 2] 

(e) Advancement—There is no presump¬ 
tion of advancement in India—Justice, equity 
and good conscience. 

It was shown that the money advanced for the 
purchase of certain property was advanced by 
the guardian and not by the minor wards, but 
it had not been shown that the guardian inten¬ 
ded that it should not belong to him but should 
belong to the minors. 

Held: that there was no presumption of ad¬ 
vancement in India and it was for the minors 
to show by independent and reliable evidence 
that it had been acquired for their benefit. 

[P 813 C 2] 
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P. L Banerji and Mushtaq Ahmad — 
for Appellant. 

Zafar Mahdi, Haidar Mahdi and S. 
Majid Ali —for Respondents. 

Sulaiman, J.—This is a plaintiff’s 
appeal arising out of a suit for recovery 
of possession of 28 out of 160 sihams in 
the estate of her deceased father. She is 
one of the daughters of the late Syed 
Ali Hussain Khan, who died on 8th 
March 1926. The deceased had his le¬ 
gally wedded wife Valan Bibi from whom 
he had two daughters who survived him. 
He also had a muta wife, Bandi Bibi, 
from whom he had one son and one 
daughter. Admittedly the plaintiff’s 
share in his estate would be 28 out ofi 
160 sihams. 

Mt. Walan Bibi applied to the District 
Judge for being appointed the guardian 
of the persons and properties of her two 
children. The District Judge by an order 
dated 9th May 1908 appointed her the 
certificated guardian. A certificate was 
issued to her in due course. 

On 2Tid March 1909 an agreement for 
reference to arbitration of three persons 
was signed by the widow Mt. Walan 
Bibi on her behalf and as guardian of 
her minor daughter and also by Nurul- 
Hasan, the brother of the deceased, as 
well as other heirs. The arbitrators 
delivered their award on 4th March 1909 
under which the estate was divided 
among the various claimants, a share 
being assigned to the plaintiff Mt. Saidun- 
nisa, who had been impleaded under the 
guardianship of her own mother. This 
award was followed by an application 
for its being filed on 6th March 1909 
accompanied bv an application for per¬ 
mission to file it on behalf of the minor. 
The Court granted the permission to file 
the award stating that it was for the 
benefit of the minor. The award was 
duly filed and made a decree of the Court 
on the same d iv. 

The plaintiff instituted the present 
suit on 20th November 1921 on the alle¬ 
gation that she had been born in June 
1903 and attained majority well within 
three years of the suit, and that in any 
case according to the certificate of 
guardianship that was granted by the 
District Judge she attained majority on 
I9th December 1921, which would also 
bring her suit within time. She sought 
to avoid the decree passed on the basis of 
the award on the ground that Nurul- 
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Hasan had obtained the agreement for 
reference to arbitration fraudulently by 
oxeroising undue influence on her mother 
and that the award delivered by the 
arbitrators was illegal and prejudicial to 
the rights of the plaintiff and was in¬ 
effectual. In substance she sued to re¬ 
cover possession of her share by avoi¬ 
dance of the decree dated 6th March 

1909. . . „ u 

The claim was resisted principally by 

Nurul Hasan on the ground that the 
plaintiff had attained majority more than 
thrse years before the suit and her claim 
was barred by time. It was also pleaded 
that her mother had full authority to 
refer the dispute to arbitration, and the 
award and the decree based upon it were 
binding on the plaintiff. It was further 
pleaded that part of the property claimed 
by the plaintiff, is. being a portion of the 
assets of the deceased, did not belong to 
Sayed Ali Husain at all. 

The learned Subordinate Judge has 
found that the plaintiff attained majo¬ 
rity more than three years before the 
suit and her claim was therefore barred 
by time. He has farther found that the 
reference to arbitration was justified as 
there was a bona fide dispute between the 
parties based on an oral will of the de¬ 
ceased which had been set up by Nurul- 
Hasan. As regards most of the iterns of 
the properties he has found that they 
were part of the assets of the deceased, 
but as regards seme items his conclusion 
is that they did not belong to him. As 
regards one item, viz, Taluqa Sun, his 
finding is that the property had been 
purchased with the money belonging to 
Sayed AU Hussain, but that it was pur¬ 
chased for the benefit of the two minors 
in whose nxmes the sale deed stood. 

The plaintiff has come up in appeal 
challenging the findings of the learned 
Subordinate Judge. 

There can be no doubt that a Muslim 
-mother who assumes the position of a 
de facto guardian of her minor child has 
no power to transfer his property and 
such a transfer is not only voidable but 
.void: Imambanii v. Mutsaddi (1). The 
' learned advocate for the appellant con¬ 
tends that the same principle applies to 
a reference by a Muslim mother to arbi¬ 
tration and relies on the oases of Mohsi- 
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uddin Ahmad v. K. Ahmad (3); Muham¬ 
mad Jamil Ata v. Mohammad Hafiz Ata 
(3) and Ameer Hasan v. Mohammad Ejaz 
Husain, A. I. R. 1929 Oudh p. 134. In 

none of these cases however the mother 
who referred the dispute to arbitration 
was the certificated guardian duly ap¬ 
pointed by the Court, nor does it appear 
that she was the legal guardian of the 
minor under the Mahomedan law. In 
these casss there was a further distin¬ 
guishing feature that the award had not 
terminated in a decree of the Court to 
which the minor had been made a party. 

Conceding that a Muslim mother is 
disqualified from dealing with the pro¬ 
perty of her minor child, there can be 
no doubt that certain powers have been 
conferred upon her under S. 27, Guardians 
and Wards Act. whan she is duly ap¬ 
pointed a certificated guardian. Under 
S. 27 a guardian is entitled to deal with 
the property of the minor as a man of 
ordinary prudence would deal with it if 
it were his own and may do all acts 
which are reasonable and proper for the 
realization, protection or benefit of the 
property. 

Section 29 however contains an excep¬ 
tion which restrict shis power by 
compelling the guardian to obtain the 
previous sanction of the Court befc^e 
mortgagings charging, transferring by 
sale, gift, exchange or otherwise any 
part of the immovable property of the 
ward or leasing it for a term exceeding 
five years. There is no prohibition 
against the guardian’s referring a dis¬ 
pute, in which the minor's property is 
involved, to arbitration. In this sense 
it could be said that Mt. Walan Bibi was 
not disqualified from signing the agree¬ 
ment for the reference to arbitration as 
the guardian of her minor daughter. At 
the same time she could have approached 
the District Judge and asked for his opi¬ 
nion, advice or direction on this matter 
under 8. 33 of the Act. We think that 
it was the most prudent, reasonable and 
proper course for her to adopt when the 
minor’s property was in dispute. It was 
an unwise act on her part to submit to 
the arbitration of private individuals, 
the result of which might be to cause 
serious prejudice to the minor and jeo¬ 
pardize her property. Although there¬ 
fore Mt. Walian Bibi had aut^rity_to 
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(1) A. I. R. ms P. O- 613-43 

I. A. 73=45 Cal. 87B (P.O.). 


(21 [1920] 47 Cal. 713-=57 I. 0- 94®. 

(3) ^ A. I. R. 1928 Oudh 449=11*2 I. 0* 5-2. 
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represent the minor as her guardian she 
did not act in a prudent manner in re¬ 
ferring the dispute to private arbitration 
without previous reference to the Dis¬ 
trict Judge. In this way there was an 
irregularity. 

When the award was filed in Court 
permission was obtained from the Court 
that the award should be filed inasmuch 
as it was for the benefit of the minor, 
but in that proceeding the present plain¬ 
tiff was represented by her mother acting 
as her guardian ad litem. The plaintilf 
is now impugning the act of her own 
mother and challenging her authority to 
refer the dispute to arbitration. She 
was therefore not properly represented 
in the proceeding for the filing of the 
aw'ard, when the only person who could 
look after her interest was her own 
mother whose act she is challenging. 
The attention of the Court does not ap¬ 
pear to have been expressly directed to 
the fact that no previous permission of 
the District Judge bad been obtained for 
the reference. Wo therefore think that 
there was an irregularity in the appoint¬ 
ment of the guardian at the time, who 
did not properly represent the minor. 

The learned advocate for the appellant 
[contends that the decree was a nullity 
because the reference was unauthorized 
We are not prepared to accede to this 
contention. The decree is at most only 
voidable on account of the irregularity, 
in the omission to appoint a proper guar¬ 
dian. Such a voidable decree can bo set 
aside by the minor provided she comes 
within three years of the attainment of 
her majority and provided further that 
she satisfies the Court that her interest 
has been prejudiced: Walain v. Banhe 
Behari Pershad Singh (4). The learned 
advocate for the respondents has urged 
that inasmuch as limitation for Mt. 
Walan Bibi's claim for dower was about 
to expire she was compelled to refer the 
dispute to arbitration. It is also urged 
that the oral gift set up on behalf of the 
minor was doubtful as there was no re¬ 
gistered document in evidence and there 
had been no mutation of names. As 
against this it may be said that the oral 
will set up by the defendant was invalid 
for want of consent of the minor heirs. 
The claim for dower was a personal 
claim of the lady herself which did not 

(4) [1903] 30 Cal. 1021=30 I. A. 182=8 Sar. 

612 (P.O.). 


directly concern the minor. We there¬ 
fore think that the mother did not act 
prudently in referring the dispute to 
arbitration without previously approach¬ 
ing the District Judge. 

It follows that the plaintiff w’ould be 
entitled to have the case reopened pro¬ 
vided she can show that she has come to 
Court within three years of her attaining 
majority and that she has been really 
prejudiced by the award. 

The finding of the Court below on the 
question of minority is against the plain¬ 
tiff. The case put forward in the plaint 
was that she was born in June 1903. 
This case was adhered to at the trial. 
On the other hand the defendant took up 
the position that she had been born in 
April 1900. Beth parties adhered to 
their respective cases at the trial. Oral 
as well as documentary evidence was 
adduced on both sides. On behalf of tbo 
plaintiff there was the evidence of the 
plaintiff herself and her mother Mt. 
Walan Bibi as well as her witnesses 
Muhammad Azbar, Abdul Aziz. Muham¬ 
mad Raza, Abdul Abbas, Abdul Ilaq, 
Saiyed Hasan and Wari Ilusain. As 
against this oral evidence the defendant 
Nurul Hasan examined himself and also 
produced iiulfiqar Husain, Hasan Askari. 
Kazim Husain, Ali Muhammad and Mu¬ 
hammad Husain. The learned Subordi¬ 
nate Judge who heard the plaintiff's wit¬ 
nesses has rejected their testimony. Both 
tbo plaintiff' and her mother are inte¬ 
rested and not independent witnesses. 
The other witnesses are not near rela¬ 
tions. We find it difficult to believe that 
these witnesses were able to remember 
the exact year of the birth of a girl who 
was the younger daughter of a friend or 
acquaintance. There are various discre¬ 
pancies in their evidence, but as wo are 
agreeing with the Court below that their 
testimony is not worthy of credit it is not 
necessary for us to examine their evidence 
in detail afresh. It is quite sufficient for 
our purpose to say that we are not 
prepared to hold that by this oral evi¬ 
dence the plaintiff has succeeded in 
establishing that she was born in 1903. 

We shall refer presently to one piece 
of documentary evidence which, in con¬ 
currence with the Court below, we 
accept, and which destroys the case that 
she was born in 1903. 

A similar criticism may be made 
against the oral evidence produced orx 






1931 


Mt. Saidunnisa V. Mt. RUQYA (Sulaiman. J.) Allahabad 311 


behalf of the defendant. The defendant 
Nurul Hasan himself is an interested 
person and his other witnesses are m 
the same position as the plaintiff s wit¬ 
nesses and would not be able to esti¬ 
mate correctly the exact age of the 

plaintiff. . , 

Both parties produced copies of en¬ 
tries in birth registers showing that on 
certain dates daughter was born to All 
Husain. In the evidence it was dis¬ 
closed that there were several persons 
of the name of Ali Husain in Mohalla 
Moghalpura in the city of Fyzabad. 
The same may be said as regards the 
ancestral village. We therefore find it 
very difficult to accept such entnes in 
the birth registers as establishing the 
identity of Ali Husain named therein 
with the lather of the plaintiff. A mere 
entry that a daughter was born to a 
certain Ali Husain, without stating that 
he was the vakil of Fyzabad which 
might have idattifiod him, is wholly 
insufficient to prove the birth of the 
plaintiff. It is on this ground that we 
Uiect the extracts produced by the 
plaintiff as well as by the defendant 
from the birth registers one showing 
that she was born on 4th June 1903. 
and the other that she was born on 
2nd April 1900. In our opinion these 

birth registers are inconcffisive. 

There is however a sheet containing 
an account of expenses which js Printed 
on 11 . H5. which is said to be in the 
Sandwriting of Abdul Hasan 
Ion" ago. It has been accepted by the 
Court below as a genuine document. 
It was suggested that there was some 
difference in the ink. pen and writing 
appearing on this paper. Wo ^^owever 
do not find anything which can show 
that this evidonce is a forgery. In fact 
no suspicion attaches to it. We ag, 
that tliis must be accepted as a 
slip of account of certain articles which 
were purchased at the tune of the 
marriage which took place about Tebru- 
ary 1902. In this, at no less than three 
places, it is stated that some articles 

wore purchased for Saddan , 

The plaintiff’s pairokar fully realized 
the signifianoe of these entries Put 

forward the case that the pl^tntiff was 
never known by the name of Saddan. 
said to bo her pet name. The 

herself stated that she 
by the nimo of Saddan; she said that 


Saddan was the pet name of a relation 
others named Safdari. The plaintiffs 
mother, Mt. Walan Bibi, said the 
same thing. But we find that in a 
document dated 14th July 1910, ex- 
ecuted by the plaintiff’s own ir.otherfor 
herself and as the guardian of her 
minor daughter, the present plaintiff, 
she described her daughter as Mt. 
Saddan (p. 947). We also find that 
Muhammad Husain and Imtiaz All, 
witnesses for the defendant, pleaders 
have also stated that the pet naroe of 
the younger daughter of Saiytd Ah 
Husain was Saddan. It is therefore 
obvious to us that the story put forward 
on behalf of the plaintiff was false and 
that the girl referred to in this account 
was the plaintiff Saidunnissa herself 
for whom some clothes were made in 
February 1902. This demonstrates that 
the entry in the birth register of 1903, 
cannot possibly refer to her. We have 
already mentioned that we are satis¬ 
fied that this is a genuine document 
and therefore destroys the plaintiffs 

The burden of proving that the plain- 
tiff attained her majority within three 
years of the suit undoubtedly lies on 
her The only evidence that remains 
for' consideration is the certificate of 
guardianship issued by the District 
Judge to Mt. Walan Bibi when she 
was appointed the plaintiff s certi¬ 
ficated guardian. The application of 
Mt. Walan Bibi is printed on p. 192, 
the certificate in original is on p. 197. 
According to the application she was 
born on 19th December 1900 and 
was about eight years of age on 5th 
February 1908. The certificate also 
states that her minority would continue 
till 19th December 1921. 

The question before us is that first, 
whether this certificate of guardianship 
is by itself admissible in evidence; and 
secondly whether it is of any value so 
as to discharge the burden. 

It was held in Satish Chantira 
Mukhopadhya v. Mahendra Lai Pathak 
(5) that, as the Guardians and Wards 
Act did nob require the District Judge 
to draw up a certificate, such a certi¬ 
ficate was no evidence of minority under 
S. 35. Evidence Act. This case was 
followed by this High Court in the ease 


(5) 11890] 17 Cal. 849. 
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of Gunjra Kuar v. Ablakh Pande (6). 
Since then there has been no reported 
case of this High Court where a certi¬ 
ficate of guardianship has been held to 
be ad'oissible. 

These cases ha7e recently been criti¬ 
cized adversely by the Oudh Chief Court 
in Maqhul Husain v. Estate of Ch. 
Shafiq^uz-zaman, A. I. R. 1926 Oudh 
28, and Ameer Hasan v. Mohammad 
Ejaz Husain, A. I. R. 1929 Oudh 134. 
It was supposed by the learned Judges 
of Oudh that in the previous cases 
referred to above it was overlooked that 
there were High Court rules under 
which the District Judge was directed 
to issue certificates of guardianship. 
What was overlooked by the learned 
Judges themselves was that these cases 
were cases under Act 40 of 1858 and 
not under the Guardians and Wards Act 
of 1890, and in the former Act there 
was no provision similar to that con¬ 
tained in S. 50 of the later Act under 
which the High Court can make rules 
directing the District Judge to issue 
such certificate. 

The view taken by the learned Judges 
in Oudh is that inasmuch as the rules 
require the District Judge to issue a 
certificate of guardianship, such certi¬ 
ficate is a public or official record within 
the meaning of S. 35, Evidence Act, and 
is therefore admissible in evidence. 

The question has recently come up for 
consideration before the Patna and the 
Calcutta High Courts, and they have 
adhered to the opinion previously ex¬ 
pressed that such a certificate is not 
admissible: Harihar Prasad Singh v. 
Babu Edul Singh (7) and Gur Pershad 
Singh v. Dhori Rai (8). Ambika 
Charan Kundu v. Kumud Mohun Chau- 
dhury, A. 1. R. 1928 Cal. 893. Although 
the District Judge issues a certificate of 
guardianship there is no rule requiring 
him to maintain any official book, re¬ 
gister or record containing a copy of this 
certificate. It is well known that there 
is no investigation by the Judge as to the 
exact date of the birth of the minor amd 
all that he is to be satisfied with is that 
the minor who is alleged to be a minor is 
in fact a minor. If there was any public or 
oflioial book, register or record only a cer¬ 
tified copy of it would be issued to the 

(6) [1896] 18 All. 478-(189G) A. W. N. 158. 

(7) [1920] 5 Pat. L. J. 460=57 I. C. 331. 

(8) [1911] 38 Cal. 182=7 I. 0. 806. 
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guardian and the original maintained by 
the Judge. This is not the case. The ori- 
ginal certificate itself was issued to the 
guardian, and it is the original certificate 
which has been produced in the present 
case which embodies the order passed by 
the District Judge for the grant of the 
certificate. We therefore find it very diffi¬ 
cult to hold that this was a public or 
official record in which an entry was 
made by a public servant in the dis¬ 
charge of his official duty, within the 
meaning of S. 35, Evidence Act. We 
agree with the view expressed by the 
Calcutta and Patna High Courts that in 
spite of the fact that such certificates are 
now issued under the authorities of the 
rules framed by the various High Courts, 
they are nevertheless inadmissible in 
evidence because they are not public or 
official book, register or record in which 
an entry is made by a public servant in 
discharge of his official duty. What 
S. 35 apparently contemplates is that an 
entry should have been made by an 
officer whose duty it is to make such an 
entry after having been satisfied as to its 
correctness. We therefore hold that the 
certificate by itself is not admissible in 
evidence. 

We are however of opinion that even 
if the certificate of guardianship were 
admissible as a piece of evidence it is of 
no value. As pointed out above, the 
plaintiff's case was not that she was 
born in December 1900 but that she was 
born in 1903. That case has broken 
down; furthermore the plaintiff's 
mother was examined in this case and 
she also stated that the year of her 
daughter’s birth was 1903. She has thus 
attempted to destroy the effect of the 
year of her birth given by her in her ap¬ 
plication for the appointment of a guar¬ 
dian. On the case put forward by the 
plaintiff herself the date 19th December 
1900 as entered in the certificate was 
wrong. She therefore cannot turn round 
and rely upon it. But even if she 
were allowed to do so her admission that 
the date of her birth was the 6th of 
Rabiulawal would again stand in her 
way. The plaintiff has stated that there 
is a birthday ceremony of hers performed 
every year and it is on account of this 
annual ceremony that she remembers 
that she was born on 6th Rabiulawal. 
The statement of her mother also corro¬ 
borated her. It is thus clear that al- 
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•though there oan be a mUtake as regards 
the exact year of her birth there can be 
■no mistake as regards the date of the 
lunar month. According to her it was 
the month of Kabiulawal. A reference 
to the calendar shows that Rabiulawal 
in the year 1900 fell in June and not 
December. There is therefore every 
reason to believe that the 19th Decem¬ 
ber which was put down as the date of 
’her birth in the application and which 
was repeated in the certificate, was put 
•down approximately without any regard 
to strict accuracy. 

In order to bring her claim within 
time the plaintiff has to prove that she 
was not born earlier than November 
1900. The margin is too small. If she 
was born in Rabulawal sho was undoubt- 
■edly born before that month. We also 
note that as the exact age of a minor is 
■not fo important at the time, particular 
care is not taken to put it down accu¬ 
rately in the application for guardian¬ 
ship. In view of all these circumstances, 
we are unable to hold that the plaintiff 
can be said to have discharged the burden 
of proof that lay on her by the produc- 
tion of this certificate of guardianship. 

We accordingly confiiun the finding of 
the Court below that the suit was 
brought more than three years after the 
attainment of her majority. In this view 
of the matter the suit was rightly dis- 


is therefore right in concluding that, in 
the absence of proof that the money was 
supplied by the minors, it was established 
that Saiyed Ali Husain had purchased 
Sari property. He has gone on to hold 
that the property was acquired for the 
benefit of the two minors. Abbas Husain 
was the minor son of Ali Husain who 
had daughters also and Muhibul Hasan 
was Ali Husain’s brother’s son. The only 
evidence in support of the theory that 
the purchase was made for the benefit of 
these minors from the very outset is the 
statements of witnesses who are not in¬ 
dependent. Nurul Hasan is the defendant 
who says so and Kazim Husain, the 
maternal uncle of Muhibul Hasan, has 
also said the same thing. There is also 
the statement os Mr. Imtiaz .Ali that the 
deceased stated to him that the property 
belonged to these minors. This evidence 
in our opinion is not strong enough to 
establish that at the time when the pro¬ 
perty was purchased Ali Husain intended 
that it should not belong to him but 
should belong to the minors; and there 
is no presumption of advancement in 
India and the defendant has not estab¬ 
lished by any reliable and independent 
evidence that the property was acquired 
for the benefit of the minors. As pointed 
out above no such case was put forward 
in the written statement and a new case 
should not have been made out by the! 
Court below. 


missed. 

W fl miy however point out that we 
not satisfied with the finding of the 
Court below as regards taluka Sun. It 
was nob the defendants’ case in the writ¬ 
ten statement that this property had 
been purchased by Saiyed Ali Husain out 

of his own money for the , 

two minora Abbas Husain and Muhibul 
Hasan in whose names the sale deed was 
taken. On the other hand, it was ex¬ 
pressly pleaded in para. 22 of the writ¬ 
ten statement that these minors were 
the real purchasers themselves and that 
Saiyed Ali Husain never had any con¬ 
nexion with all these properties, me 

learned Subordinate Judge has found 
that the money for acquiring these pro- 
parties oinaa from the funds of Saiye 
Ali Husain, that the incumbrances were 
discharged by Saiyed Ali Husain out of 
his own income and that Government 
revenue is shown to have been paid y 
the same man out of his own funds. 


We would therefore have been inclined 
to decree the plaintiff’s claim with 
regard to this item, if her suit were 
within time. 

The result is that the appeal is dis¬ 
missed with costs. 

b.v./r.k. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Swarath Dhobi —Plaintiff—Appellant. 

V. 

Mt. Ghurhi and others — Defendants 
Respondents. 

Second Appeal No. 680 of 1923, Deci¬ 
ded on 26th January 1931. against deci¬ 
sion of Second .Addl. Sub-Judge. Jaunpur, 
D/- 4th February 1928. 
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Hindu Law—Joint family—No nucleus of 
ancestral joint property—Acquisition of par* 
ticular member is not joint family property. 

Wh^re there is no nucleus of ancestral pro* 
perty or where there is no nucleus of joint pro- 
petty possessed by the members of the family any 
acquisition of a particular member cannot be 
treated as joint family property in which other 
members of the family have a right to share.: 
33 AIL 677, lUL on and 35 AIL 564, Erpl 

[P 315 C 2] 

Ilarnandan Prasad —for Appellant. 

Flarihans Sahai —for Respondents. 

Mukerji, J. —This second appeal has 
been referred to a Bench of two Judges 
because ths learned Judge before whom 
it came thought that there was some 
conllict between two cases decided by 
this Court, namely Ham Kishan Das v. 
Tujida Mai (1) and Kundaii Lai v. 
Shankar Lai (2). 

The facts of the case as found by the 
Court below are these: One Ghurao was 
a tenant bolding the fixed rate tenancy, 
one-half of which is in dispute in this 
suit. On 26bh July 1913 he made a gift 
of ono-haH of it to the plaintiff-appel¬ 
lant Swarath, who was a son of his 
wife’s brother. The other half ho gave 
to his daughter Mb. Lotania. The daugh¬ 
ter’s half-share went by inheritance to 
her son and on the death of the son the 
property was inherited by the father the 
husband of Mt. Lotania, Jhinguri. On 
13th .Tune 1919, Jhinguri sold this half- 
share in the tenancy to plaintiff’s bro¬ 
ther Cobardhan, the late husband of 
respondent 1 Mb. Ghurki. The other 
defendants* in the suit are transferees 
from Mt. Ghurki. The plaintiff-appel¬ 
lant claimed the half-share in dispute on 
the ground that his brother Gobardhan 
died joint with him and by right of sur- 
viviorship he is entitled to the property 
in Question. The defence was that Go¬ 
bardhan died separate and the property 
in suit was his self-aCQuisition. 

The Court of first instance decreed the 
suit. On appeal the learned Subordinate 
Judge dismissed it. The learned Sub¬ 
ordinate Judge found that although the 
two brothers Swarath and Gobardhan 
lived together there was no nucleus 
either of ancestral property or of joint 
family property and that therefore there 
was no presumption that the property 
acquired by Gobardhan was joint family 
property in his hand. The learned Judge 
also found that Gobardhan used to go 

(1) [1911] 33 All. 677=^10 1. 0. 513. 

(2) [1913] 35 All. 564=21 I. 0. 13. 


Ghurki (Mukerji, J.) 

out to Calcutta to earn a living and it 
was possible that with the savings bo 
was able to purchase the property in 
question. 

In this Court it has been contended 
that the learned Subordinate Judge bao 
overlooked the presumption of Hindu 
law that the property held by a member 
of a joint Hindu family is joint property 
and that if this presumption be given its 
proper effect to, the suit should be de¬ 
creed. 

The learned counsel for the appellant 
has further contended that there is a 
real conflict between the two cases 
quoted at an earlier part of this judg¬ 
ment and he has asked that if we are 
also of the same opinion we should refer 
the case to a larger Bench. 

W© are of opinion that there is no con¬ 
flict at all between the two cases, on© 
reported in Ram Kishan Das v. Tunda 
Mai (l) and the other reported in Kun- 
dan Lai v. Shankar Lai (2). Indeed th© 
loirned Judges who decided the later 
cise expressed the opinion that they 
wore not in any way differing from th© 
earlier case. At p. 568 of the Report 
Kundan Lai v. Shankar Lai (•2). 
Richards, C. J. is reported to have said : 

“It sGoms to me however that it is unneccs- 
siry in the present case to express any view on 
the correctness of the decisieu in Ra»i Kishan 
Das V. Taada J/aMl) because I think that in 
the present case it is necessary for the plaintiff 

l> 

We are also of the same opinion. 
Mayno in his Hindu Law, 9fch Edition, 
in the footnote, at p. 377, says : 

" The decision in Kundan Jml v. Shankar 
Lai (2) is not really in conllict with the propo¬ 
sition in the text ; for in that case it was as¬ 
sumed that the property though acquired in th& 
name of a particular member was in the posses¬ 
sion of the joint family." 

The case before us is apparently 
governed by the decision in Ram Kishan. 
Das V. Tunda Mai (l) which lays down 
a law which has never been dissented 
from in this Court. 

It will be inieresting to look at th© 
original texts in order to find out whe¬ 
ther the rule that has been laid down in 
Ram Kishan Das v. Tunda Mai (1) is in 
any way in conflict with them. Vijnane- 
shwara in his Commentary ontheMitak- 
shara in Ch. 1, S. 4 Placitum 118^ 
(Colebrook’s Fr.) says : 

“ Too author explains that may not be divi¬ 
ded whatever else is acquired by the coparcener 
himself without detriment to the father’s estat© 
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as a prosont from a fciond or a gift at nuptials 
does not appertiiin to the coheirs.” 

Then he explains: . ,^ 

“That which has been acquired by the co¬ 
parcener himself without any detriment to the 
goods of bis father or mother or which has been 
received by him from a friend ..... shall 
not be Riven up to the brethren or other co-heirs 
the person recovering it shall ta^en such pro¬ 
perty,” Ibid. . 

The opinion recorded by the author ot 

the Mitakshara is really based on a text 
of Manu which may be translated as fol- 

1 O VV Q • 

” Whatever one has earned by his own 
without impairing the paternal estate one may 
not give a shave of the self-acquired propertj to 
anothor if bo so desires it * 

ff^rRT 11 

” (Tiausiated by M. N. DutU (Shastri) M. 

A., and published by Elysium Press, Calcutta. 

see Manusbmhita, Ch. 9, Sloka Q88. 

A similar idea is expressed by the next 
sloka in which it is laid down by Manu 

who has managed to recover an an¬ 
cestral property which his father had 
do in his lifetime must not divide the same 
among his own brothers if he does not so desire 

It appears to us that the use of the 
word “joint” family has been to some 
extant responsible for the oon=opt.on 

that there oan be oo Ju « 

out joint property. The word that has 

been actually used m the Sanskrit 
texts especially by the author of the 
Mitakshara is '‘abibhakta” which means 
"undivided.” A family in which the 
members are living together may bo 
called an undivided family, for the 
simple reason that they have not sepa¬ 
rated. Where the idea of more living 
together has to bo expressed, the expres¬ 
sion that has 

" Sahajiwantas. ” In Ch. 9 Sloka 
210, Manu lays down that when 
divided members of a family live to-^ 
getber and they decide to separate again 
the eldest member of the family cannot 
claim the eldest member s share, ine 
word “joint” implies, though not neces¬ 
sarily, possession of some property 'v, 
may be regarded as owned by all tbe 
members of the family. The word un 
divided" need not necessarily carry any 
such idea. Dr. Gour m h.a Hmdo 
Code," Edn. 3. at p. 690. m Art. 117-1 

The BtrODRth of the joint family lies in the 
joint family property. 

a joint family is eoncelvable. but then its jom 


ness would have no meaning, since such family 
may possess certain family rights in common, 
but they are comparatively of little account. 
The importance of the joint f.i.mily therefore 
lies in the fact that it possesses all its property 
in common, as such members have mutual 
riebts and obligations with reference to it. i>ut 
while Hindu law postulates and presumes the 
existence of a joint family, it does not either 
postulilo or presume the existence of joint 

family property." 

Indeed the law is now too well estab¬ 
lished to be disturbed at this late hour 
and it is to this effect that where there 
is no nucleus of ancestral property or 
where there is no nucleus cf joint pro- 
party possessed by the members of the 
family, any acquisition of a particular 
member cannot be treated as joint family 
property in whitb other members of the 
family have a right to share. The re¬ 
sult is that the ajpeal cannot succeed 
and it is hereby dismissed with costs. 
p.N.Hi.K. Appeal dismissed. 
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Mears, C. J. and Sen, J. 

Kundan Lai —Applicant. 

V. 

Eviperor —Opposite Party. 

Civil Revn. No. 299 of 1929, Decided 
on ICth December 1930 from order oC 
Dist. .ludge, Saharanpur, D/- 3nd April 

1929 

Legal Practitioners Act (amended by Act 
15 of 1926), S. 36 — Resolution of Bar Asso¬ 
ciation asserting person to be tout —No evi¬ 
dence called in rebuttal as to sweep away 

legal effect of resolution - H.gb Court w.H 
not in revision set aside order declaring that 
person to be tout. 

Where Ibcro i& a resolution of the Bar Asso- 
oi It ion declaring a person to ^ a tout and the 
Courts act and gives etlect to the resolution and 
there is no oviduoco called in rebuttal which 
was believed by the lower Court as sweeping 
awav the legal effect of the resolution, the High 
Court will not in revision set n oi 

declaring a person to bo a tout, [t olb w ij 

A. Sanual — ior Applicant. 

U. S. Bajpai — iov thoCtown. 

Mears, C. J. —Kundal Lai applies in 
revision against an order of Mr. Badhwar 
who on 2nd April 1929. declared Kundan 
Lai to be a tout. It appears that the Bar- 
Association of Debra Dun appointed an 
enquiry committee and eventually passe 
a resolution giving the names of soten 
persons who were asserted to be ou s. 
We note from the resolution which waa 
eventually submitted to Mr. Ansari and 
considered by him. that two members of 
the association voted in favour of Kun¬ 
dan Lai on the ground that he vvas not 
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a tout but 18 voted against him. When 
the matter came up before Mr. Ansari, 
Kundan Lal called certain witnesses as 
to character, whose evidence cannot have 
been believed by Mr. Ansari nor by Mr. 
Badhwar when this matter came before 
the latter Judge. It transpired that bet¬ 
ween 1923 and 1926 Kandan Lal had 
been in trouble over an embezzlement 
•of moneys belonging to the client of a 
lawyer and he had also been sentenced 
•to eight months’ imprisonment, appa¬ 
rently for abduction. Those two matters 
were discussed by Mr. Ansari who re- 
.garded Kundan Lal as an undesirable 
person. That may be true, be may be a 
•dishonest, undesirable person, but it did 
not carry the question of whether he 
was. in fact, a tout any further. The 
convictions may have clouded both the 
judgments of Mr. Ansari and Mr. Badh¬ 
war. 

Another ground of complaint taken is 
that a witness, Gajpat Saran, was called, 
who spoke to conversations held with 
Kundan Lal six years before, i e., as far 
back as 1923. The evidence is rather 
vague but no doubt was intended to 
convey to the mind of the Judge that 
Kundan Lal was hoping to have made 
touting arrangements with Gajpat 8aran. 
The complaint of Kundan Lal is that 
that evidence was received last of all 
and after he had given evidence and he 
wanted to rebut and, in fact, destroy 
the evidence by proving from the records 
of the criminal cases that he had not 
been in Dehra Dun at the time spoken 
to by Mr. Gajpat Saran. Mr. Gajpat 
Saran was, in fact, very vague as to the 
date of the interviesv. We have allowed 
counsel considerable latitute in this 
matter, but it seems to us that it would 
not have been of advantage to Kundan 
Lal to call for the record. All that it 
would have proved would have been that 
Kandan Lal was not at Dehra Dun at 
certain months in the year 1923. It 
would by no means exclude the possibi¬ 
lity of his having been there in the early 
part of the year or in the first half of 
the j'ear. Moreover, in the application 
to summon this record Kundan Lal did 
not say, as any man would have said, 
that he had never at any time in his life 
had an interview with Mr. Gajpat Saran 
such as Gajpat Saran was fastening on to 
him. We therefore think that although 
there may have been an irregularity in 


that matter it was not such an irregu¬ 
larity which in fact operated to the 
detriment of Kundan Lal. The real diffi¬ 
culty in Kundal Lai’s way are the provi¬ 
sions of S. 36, Act 18 of 1879 and the 
amendment which was made by Act 15 
of 1926. S. 36 (a) gives to various Courts 
power to publish lists of persons proved 
to their satisfaction by evidence of gene¬ 
ral repute or otherwise habitually to act 
as touts. 

Now, prior to 1926 the only way in 
which one could get evidence of general 
repute .was by putting witnesses into 
the box who would speak as to what 
they believed to be the general repute of 
an alleged tout. But after the amend¬ 
ment of Act 18 of 1879 by Act 15 of 1926 
a Bar Association had the power to pass 
a resolution by a majority of their mem¬ 
bers at a meeting specially convened for 
the purpose to declare certain persons as 
touts and on that declaration being duly 
made and it being duly proved that that 
resolution' had boon passed, any Court 
could accept that finding as evidence of 
general repute, which is the phrase used 
in S. 36 of the Act of 1879. The practi¬ 
cal result therefore is that nowadays 
whilst a Court can still proceed under 
S. 36 in the old way and call evidence it 
can also avoid the calling of these wit¬ 
nesses once a resolution is presented to 
it which satisfies the requirements of 
Act 15 of 1926. that is to say, the Court 
accepts that the resolution does prove 
that a person whose conduct has been 
enquired into by them is a tout by evi¬ 
dence of general repute. Therefore there 
being in this case a resolution of that 
character, both Mr. Ansari and Mr. 
Badhwar had a legal foundation upon 
which to proceed, and unsatisfactory as 
was the evidence of Gajpat Saran, never¬ 
theless, in our opinion, we have no power 
to say that on a revisional application of 
this kind the order of Mr. Badhwar must 
be set aside. Mr. Ansari and Mr. Badh¬ 
war both acted and gave effect to thei 
resolution and there was no evidencel 
called in rebuttal by Kundan Lal which 
was believed by the lower Court or by 
Mr. Badhwar as sweeping away the' 
legal effect of the resolution. This appli-! 
cation in revision is therefore dismissed' 
with costs and fees on the higher scale. 

P.N./r.K. Revision dismissed. 
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Amjad Ali X/ian-Plaintiff — Appel- 


lant. 


V, 


9 « 

Saadat Begum and anothet -Defen¬ 

dants—Respondents. 

Second Appeal No. 1972 of 1928, Deci¬ 
ded on 10th January 1931, against deci¬ 
sion of Sub Judge, Moradabad, D/- 19th 

(a) Agra Pre-emption Act (1922), S. 3 (1) 

Application. ,, 

The Agra Pre-emption Act is 
to the city of Moradabad. [P 318 O ^ 

(b) Agra Pre emplion Act (1922), 5. 3 

Proviso—Application. vi u * 1 .^. 

Proviso to S. 3 applies to areas to which the 

Act applies but in-which there is no right of 

pre-emption under S. 5, fP 8^8 

(c) Agra Pre-emption Act (1922), b. IP 
S. 16 does not contemplate exercise of right 
in areas to which the Act is not applicable. 

Section 16 is intended to be 
area to which the Act is applicable. It does 
not coutemplate the exercise of a right in area 
to which the Act is expressly made j. 

°*clrtain shares of a zamindari property in a 
village were sold along with a house m the 
city of Moradabad. A brought a suit to pre¬ 
empt the zamindari property by virtue of his 
right under the Pre-emption Act and to pre- 
Amot the bouse property under Mahomadao 
law It was found that he had made no de¬ 
mands which would entitle him to succeed 
under the Mahomedan law so far as the house 

did not lose his right to pre- 
enS the property in the vill.ge to whieh the 
P?o-emptioo Act applied simply because he had 
failed to exercise his right under the Maho- 
mUan law in respect of the house in the city 
of Moradabad. [P 318 C IJ 

M L. Agariuala — for Appellant. 
Mushtaq Ahmad—lov Rospondents. 

Sulaiman, J.— This is a plaintiff’s 
appeal arising out of a suit for pre-emp¬ 
tion Certain shares of zamindari pio- 
nertv in a village, along with a house 
in the city of Moradabad, were sold 
under one sale deed to the defendants. 
The plaintiff brought his suit to pre-empt 
the zamindari property by virtue of his 
right under the Pre-emption Act and to 
pre-empt the house property under the 
Mahomedan law. Ho alleged that he 
bad made the necessary demands re¬ 
quired .by Mahomedan law. Both the 
Courts below have come to 'the con¬ 
clusion that he failed to prove that he 
made the demands which entitle 

him to succeed under the Mahomedan 
law 80 far as the house was concerned 
The first Court dismissed the claim with 


regard to the house, but decreed it aa 
regards the zamindari property. On 
appeal the lower appellate Court has 
dismissed the entire suit. Following 
the case of Abdiil Khan v. Shakira Bibi 
(l) the lower appellate Court has held 
that having lost his right to pre-empt the 
house the plaintiff’s suit as regards the 
zemindari property also failed on the 
ground of partial pre-emption. 

The plaintiff has come up on appeal, 
and on his behalf it is contended that 
the view ef the lower appellate Court is 
not right, 

Section 16, Agra Pre-emption Act- 
has been amended since the pronounce¬ 
ment of the judgment quoted above, and 
the amendment indicates the mind of 
the legislature. But it being an amen¬ 
ding Act and not a declaratory one 
the addition of the words “ under this 
Act " at the end of S. 16. would not have, 
a retrospective effect. Wo have there¬ 
fore to apply S. 16 as it stood before th& 
amendment 

In the case quoted above the Bench 
reluctantly came to the conclusion that- 
the previous interpretation of the com¬ 
mon law had remained unaffected. That 
■was however a case in which both the- 
zamindari property and the house pro¬ 
perty were situated within a village- 
which was a rural area to which the- 
Pre-emption Act applied. The Bench 
thought that because the proviso to 
S. 3 left the Mahomedan law intact 
where there was no right of pre-emption 
under S. 5, the claim to pre empt the 
house was in accordance with the pro¬ 
vision of S. 3. At another place in the 
judgment it was remarked that the en. 
forcement of such a right under the 
Mahomedan law would also be a pre¬ 
emption under the Act. This last ex¬ 
pression was certainly inaccurate, but 
that was a case to which the Act in its. 
entirety was applicable. 

The learned advocate for the appel¬ 
lant distinguishes the present case from 
the reported case on the ground that 
here the house is situated not in the 
village to which the Act applies, but m 
the city of Moradabad to which the Act 
does not apply. S. 1. sub-S. (3) of the 
Act expressly lays down that the Act 
does not apply to any area inoluded 
within the limits of a rnumcipamy. It 
72) A. I. R.'l028 All. 1-21-108 1. 0. 573 -59 
All. 348. 
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is therefore obvious that the Act is not 
applicable to the city of Moradabad at 
all It follows that no section of the 
Act is applicable to the city of Morada¬ 
bad, nor is any proviso to a section. Of 
course it does not follow from this that 
the law which stood in the areas to 
which the Act does not apply has in 
any way been superseded; the Act 
merely does not touch such laws or 
rights. There would be no necessity to 
lay down a proviso in respect of an area 
to which the Act is expressly not 
made applicable. It is therefore reason¬ 
able to construe the proviso to S. 3 as 
applying to areas to which the .\ct ap¬ 
plies, but in which there is no right of 
pre einption under S. 5. In the same 
way it follows that S. 16 must have been 
intended to be applicable to areas to 
which the Act was made applicable. 
Under that section no suit shall lie for 
enforcing a right of pre emption in res¬ 
pect of a portion only of the property 
which the plaintifl is entitled to pre¬ 
empt. In view of the opinions expressed 
ir the earlier cases vve assume that the 
expression “entitled to pre-empt ” would 
be wide enough to cover the case where 
there was an initial right to pro empt 
ilthough it was lost on account of the fail¬ 
ure to make the demands. But wo think 
that there is force in the contention that 
the legislature would not have intended 
to include within this expression any right 
to pre empt which the plaintiff may pos¬ 
sess in areas to which the Act is not 
applicable. A statutory right to pre¬ 
empt the zamindari property has been 
conferred on the plaintiff under Ss. 5, 11 
and 12 of the Act. That statutory right 
cannot be taken away by any common 
law outside the Act. The only way to 
defeat such a right would be by applying 
S. 16 if it were applicable. We see no 
reason for bolding that S. 16 contem¬ 
plates the exercise of a right in areas to 
which the Act is expressly made nob 
applicable. It therefore seems to us 
that the present case is distinguishable 
from the reported case, and in the case 
before us we cannot bold that simply 
because the plaintiff did nob properly 
exercise his right under the Mahomedan 
law in respect of the house in the city 
of Moradabad, to which the Act is not 
applicable, he has also lost his right to 
pre-empt the property within the village 
bo which the Act applies. 
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We therefore think that the decree cf 
the Court ol first instance was right. 
We accordingly allow this appeal and, 
setting aside the decree of the lower 
appellate Court, restore that of the Court 
of first instance. The plaintiff will have 
the costs of the appeal preferred by the 
defendant in the lower appellate Court 
and the costs of the appeal in this Court 
from her, who will bear her own costs. 
The defendant will get from the plaintiff 
the costs of the cross-objections in the 
lower appellate Court. The costs of this 
Court will include fees on the higher 
scale. In case the plaintiff has either 
not deposited the proportionate amount 
of the pre-emption money, or has taken 
it out after deposit we would allow him 
thirty days from this date to re-deposit 
the amount in the lower appellate Court. 
In case the plaintiff fails to deposit the 
amount within the time fixed the suit 
shall stand dismissed with costs in 
all Courts including in this Court fees 
on the higher scale. 

r.m./r.k. Appeal allowed. 

A. I. R. 1931 Allahabad 318 

Dala)., J. 

Balmahund and another —Applicants. 

V. 

Seth Piyare Lai and another —Opposite 

Civil Rovn. No. 350 of 1930, Decided 
on 2lst November 1930, from order of 

Munsif, Hathras. D/- 25bh April 1930. 

Civil P. C., S. 149—Courl cannot extend 
time for payment of court-fee after decree 
is passed. 

The discretion to bo exorcised at any stage 
means a stage of the judicial proceedings and 
not after a final decree has been passed and 
the Court is divosled of jurisdiction with res¬ 
pect to that suit. Once a decree is passed a 
Court is deprived of its jvirisdiction to extend 
the time for payment of ooutt-fco.LP 319 C 1, 2] 

Where the tri.al Court on 2Slh March 1930 
passed a decree by which it ordered possession 
in favour of the plaintiff with this proviso that 
if the deficient court-fee was not paid within 

two days of 28th starch 1930, the suit shall 
stand dismissed, but subsequently on plaintiffs 
application it granted him extension on 25tb 
October 1930 and accepted court-fee stamp : 

Held : that the order was without jurisdio- 
tion and that au application for its revision 
was maiutvinable : 40 --111. 579, Foil. ; A, I. R. 
1929 All, 118 aud A. I. R. 1929 P. C. 147, Dist. 
A. I,' R. 1923 Cal. G12 and A. I. R. 1928 Mad. 
154, ReJ. [P 319 O 23 

jl/. A. Aziz —for Applicants. 

Panna Lai — foruOpposito Parties. 

Judgment. — The trial Court has 
brought the proceedings into a knot by 
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passing ordsrs without uodorstandirio 
their effect. On 28th March 1930 he 
passed a decree by which he ordered pos¬ 
session in favour of the plaintiff with 
this proviso : that if the deficient court- 
fee was not paid within two days of 23th 
March 1930 the suit shall stand dis¬ 
missed. The decree was a complete 
<3ecree and on 30th March 1930 on 
payment of the oourt-fee, the result of 
the decree was that the suit stood dis¬ 
missed with costs. Subsequently on 1st 
April 1930 the plaintiff applied for o'^ten- 
tion of time for the filing of deficient 
eourt-fee and on 25th October 1930 the 
Court allowed the application and ao- 
< 5 apt 6 d the court-fee stamp. The defen¬ 
dant has come hero in revision and ar¬ 
gued that the order of 25th April was 
passed by the Munsif without jurisdic¬ 
tion. I have looked through the record. 
There has been no subsequent amend¬ 
ment of the decree and the decree as it 
•stands at present directs dismissal of the 
suit even after the passing of the order 
of 25th April. The first objection taken 
•was on behalf of the plaintiff that no 
ADplioation for revision lay. A Bench 
iudf?Tie»it of this Court in Chhakk'in L-il 
v.Kanhaiiia Lal (1) wis qaotad. In 
that case no question of jurisdiction 
arose because the Court had directed a 
<j 0 rtain amount of court-foe to bo paid 
during the proceedings in suit prior -o 

■the decree. The second case 

was the “"“V 

Khctn V. Mduladad Khan, A. I. H. ly^a. 

p. G. 147. Here also the question was 

pot of an extension of time granted 

under a decree. Their Lordships held 

that the case was one where judioiil 

authority should exercise discretion 

nnder S. U9. Civil P. 0. The proeood- 
ings there also were in suit or at subse¬ 
quent stages of appeal and not subse¬ 
quent to a final decree. 

It is argued on behalf of the plaintiff 
that the Court had jurisdiction under 
S. 149 to extend the time for the payment 
ot court-fee. I do not agree with this 
opinion. The discretion to be exercised 
at any stage means a stage of the jodi- 
oial proceedings and not after a 
decree had been passed and the uourt 
was divested of jurisdiction with respect 
to that suit. There are several rulings 
of this Court to indio^ that ODoe_a 
A. I. II. All. 118 =*83 t. C. 921 — 45 
All. sie. 


decree was passed a Court was deprived 
of its jurisdiotion to extend the time for 
payment of court-fee. The case exactly 
in point is the one of Sajjadi Beyatn v. 
Dilaicar Bn^ain (2). In that case there 
was a condition embodied in the decree 
that the plaintiff was to pay up within a 
week the deficiency of Rs. 20 in court- 
fees and that in default thereof the suit 
would stand dismissed with costs. After 
the period bad expired the plaintiff made 
an application stating that she had not 
been informed that the requisite amount 
was Rs. 20 and praying for an extension 
of time under S. 148, Civil P. C., in 
order to enable her to pay in the re¬ 
maining amount of the court-fee. Their 
Lordships in this Court observed : 

“ But there seems to be a more (orinidable 
objection t- the present application namely 
th it once the term about depositing the lis. 20 
was embodied in tho decree, the Con t itself, 
even if it desired, hid no jurisdiction to 
alter its own de roe save on an application for 
review of julgment under S. 114, re.id with 
O. 47, R. 1.” 

Their Lordships referred to pre-emp¬ 
tion suits and then went on to observe : 

“ The ground for these decisions h is always 
beenthit 'be Court has no jurisdiction to 
interfere with its own de roe save in the 
rainner we hive mentioned above. Tbero is no 
distinction between a pre-emaion decree and 
any other decree which embodies certain condi¬ 
tions and provides for tho s lit being dismissed 
if those conditions are not complied with. The 
only oxcepMon is that of mortgage decrees : 
time can be extended in mortgage decrees by 
virtue of the provisions of 0. .34.” 

This ruling was followed by a Bonoh 
of the Calcutta High Court in Jlabilmlla 
v. Gola A'imotar Khatun, A. T. R. 1923 
Cal. 612, Tho Madras High Court has 
also been of tho some opinion in S. S. 
Balakrishna Iyer v. Parcathammal (3). 
One of the learned Judges composing the 
Bench laid down that tho test to deter¬ 
mine in cases of this nature whether 
power still exists to extend time is whe¬ 
ther the proceeding in which time was 
originally granted is still pending or has 
been disposed of. Their Lordships 
pointed out that in cases of this nature 
no further order was necessary and thit 
the matter was disposed of when the 
original order was passed and the Court 
had been deprived of its jurisdiction. 
The order of 25th April 1930 was passed 
by tbe on^ 


(!) 
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is hereby discharged. No order is made 
as to costs. 

K.n./r.k. Order accordingly. 

A. I R 1931 Allahabad 320 (1) 

Sdlaiman and King, JJ. 

Mohammad Sulaiman and another 
Defendants—Appellants. 

V. 

Sh. Mazhar and others — Plaintiff 
and Defendants—Respondents. 

Civil Revn. No. 9 of 1930, Decided on 
23rd January 1931, against order of 2ad 
Addl. Sub Judge. Azamgarh, D/- 7th 
Setember 1929. 

(a) Power of-Attorney — Conslruclion — 
Power held to authorize to appoint pleader. 

p’rom the fact that a person holding power- 
oE-atlorncy is directed to appear in person and 
to appoint a snbstitnie for himself it follows 
that he is given power to appoint a C 2] 

(b) Civil P. c. (1908). Sch. 2, R. l—Party’s 
signature is not necessary on application tor 

Tbo actual sivnature of a party Is not neces* 
gary on the application for reference to arbitra¬ 
tion provided he agrees to it. CP 320 O ij 

Jqhal Ahmad, Muhhtar Ahmad and 

Jlfansttr for Appellants. 

U. S. Bajpai and G. S. Pathak for 

Respondents. 

Sulaiman, J.-This is an application 
in revision from an order of the Court 
below directing that a decree be prepared 
in terms of an award. The only point 

urved in revision is that the reference 
to°arbitration was not signed by a vakil 
dulv appointed on behalf of the applicants 
Muhammad Sulaiman and Muhammad 
Usman. The applicants were defendants 
in the suit and on their behalf their 
pairokar Muhammad Akbar who held a 
general power-of-aftorney appeared. It 
was Muhammad Akbar who had signed 
the vakalatnama by which Mr. Abdul 
Ali was appointed their plopder. The 
agreement for reference to arbitration 
was signed by this pleider. The Court 
below after examining the general power- 
of-attorney, has como to the conclusion 
that Muhammad Akbar had full autho¬ 
rity to appoint a pleader to act for the 

defendants. , . 

It may be doubtful whether a revision 

would lie on the ground that tho Court 
below has misinterpreted this document. 
The only way in which the learned 
advocate for the applicants urges that a 
revision would lie is by saying that this 
error of law amounts to a material 


irregularity in accepting a reference not 
consented to by all the parties. In 
the view which we take of the merits of 
the revision it is nob necessary to decide 
this preliminary objection. 

In the first place we agree that the 
Court below right in holding that the 
general terms of the power-of-attorney 
are wide enough to include authority to; 
appoint a pleader. Muhammad Akbar, 
was authorized to appear in Court on! 
behalf of the defendants and to prose¬ 
cute or defend a suit; he was also autho¬ 
rized to appoint substitutes for him and 
to ‘enter into contracts or agreements! 
for effectuating any of the purposes! 
mentioned in the power-of-attornoy.' 
He was also given express authority to 
submit disputes to arbitration and to 
compromize all actions. He therefore 
bad authority to appear in person and^ 
also to appoint a substitute for himself.1 
It follows that he was given authority^ 
to appoint a pleader. 

Apart from this it is also quite clear 
that as he held a power-of-attorney 
authorizing him to make and do such 
appearances, applications and acts on 
behalf of the two defendants he was their 
recognized agent as defined in R. 2 (a) 
O. 3. A pleader appointed by ‘a ' recog¬ 
nized agent has authority to appear for 
the defendants and to act on their be¬ 
half under R. 4 of the same order. 

The circumstance also shows that 
Muhammad Akbar although he did not 
sign the application for reference to 
arbitration had agreed to it. The actual 
signature of a party is not required by 
Sch. 2 to R. 1. The application is there¬ 
fore dismissed with costs. 

S.N./r.K. Appliccition dismissed. 

A. I. R 1931 Allahabad 320 (2) 

MUKFRJI AND BENNET, JJ. 

S. Marahmat lUisain — Judgment- 

debtor— Applicant. 

V. 

Oudh Commercial Bank Ltd. and others 
-Decree-holders and Judgment-debtors 

Opposite Parties. t-. -j j 

:^rsb Appeal No. 100 of 1930. Decided 

on 5th November 1930, from decision of 
Sub-Judge, Azamgarh, D/- 21 st December 

1929 

(a) Civil P. C., S. 68—Powers of execuling 
Court do not pass to Collector but remain 

with that Court. / 

Section 68 merely states that the execution ot 
the decree shall ba transferred to the Collector. 
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It d 093 not state that the Collootor shall booomo 
the Court o<eoiiting the dccroo and t .e Court 
which sends the decree for osecution to tho 
Collector. The powe-s conferred by the Civil 
Procoduro Code ou the Court executing the 
decree remain wiih thit Court and do not pass 
to the ('olleotor. 

(b) Civil P. C. (1908). St 42 and 50 (1)— 

Applicalion to substitute names of legal re¬ 
presentatives can be made to Court to wbich 

decree is transferred for execution. 

Sootion 50 (U does not give an osolusive 
iurisdiction to the Court which passed a decree 
for the purposes of substituting the names of 
leg reproseot fctivos for a deceased judg^oot- 
debtor, aud an ap >licatioo may be also m • do to 
and erders passed by a Coart to which a decree 
his been transferred for oxecutioo: 22 raf. 55a: 
Al.n lOda P.C. lG-2. Poll.] IB Bmn. 22i, 11 
All. 4^1; 23 Mad. 466 and 11 O.G. 

N. Upaihiya — lor Applicant. 

K. N. Katju and Shabd Saran-’lor 

Respondents. 

Bennet. J.—This is an appeal by a 
iudgmenb-debtor against an ord-r in exe¬ 
cution passed by the learned Subordinate 
Judge of Azamgarh. This order was pas- 
sad in course of execution of a decree 
which hid been passe 1 by the learned 
Subordinate Judge of Pyzabad in Suit No. 

5 of 1913. (The Oudh Cooioieroial Bank 
against Mt. Saleha Bibi and her husband 
Syed Riasat Husain judgraent-debtors.) 
The procedure of the Court of Azarogarh 
has ^iven rise to several objections which 
hav^been dismissed by that Court and 
which have been the subject of various 
grounds of appeal. The Orst objection 
which is taken is that on 24th November 
1924 a certificate which is not before ua 
as it is not on the record is said to have 
been issued by the Court at Azamgarh to 
the Court at Pyzabad. This certificate 
was apparently in printed lorm o 
of App. Vj or possibly Form 4. Both 
are forms under O. 21, R. 6. According 
to the lower Court on this certificate the 
words ware written in regard to this exe¬ 
cution proceeding: ‘ Send to the Collector 
for execution.” The argument of the 
learned counsel for the appellant judg¬ 
ment-debtor is that this is a cortificato 
of the result of the execution proooodmgs 
under S. 41. Civil P.C.. and that after 

sending that certificate the 

Court had no further jurisdiction in these 

execution proceedings. Now S. 41 states 

^^"Tho^Conrt to which a deorce ^or exc- 

oulloti shill certify to the Court Pf 

it the fact of suoh oxoo'Uion, or where the for 
met Court fAils to oxeoulc the the circam 

alaocos attending such failure. 

1931 A/11 * 12 


This section clearly contemplates 
either that execution should take place 
or that tho Court to which the decree 
has been transferred should certify that 
it has failed to execute tho decree. But 
the words “send to the Collector for exe¬ 
cution” do nob come under any of the 
woids in S. 41. It is neither certified 
that execution has taken place nor that 
there has been a failure to execute. Ac¬ 
cordingly we consider that the use of this 
form did nob amount to tho issue of a 
certificate under S. 41 and therefore that 
the jurisdiction of the Court in Azamgarh 
was not at all atJected by that matter. 

The next point which was argued before 
us was in regard to an application made 
by the decree-holder on 29th November 
1924 that execution should continue and 
that tho names of three persons Khairun- 
nissa, Kharshed Husain and Banne Bibi 
should be added as judgment-debtors. On 
this notice was issued and a rubkar” 
was sent to tho Collsctor that these 
names be added and the application was 
granted. Now tho roison for adding 
these names was that both the original 
judgment-debtors Mt. SaJeha Bibi and 
Syed Riasat Husain had died. There 
wa-i an application made in the Az-im- 
garh Court on Ist December 1921 for 
execution of decree against tan persons 
including the present appellant Marah- 
mat Husain in place of the deceased 
judgment-dobtors, and that application 
was granted and at that time Marahmat 
Husain made no objection that the 
Azamgarh Court had no jurisdiction. Tho 
present objection indeed is only taken 
against the order of 29th November 1924 
that three other persons should be ad <ed 
as legal representatives Tho chief point 
on which the argument is based is that 
in various rulin-’s it has been hold that 
under S. 50. sub-S. 1, only the Court 
which passed a decree has power to order 
that the decree should bo executed against 
tho legal representatives of a deceased 
judgment-debtor. That section does no 
doubt clearly direct that the application 
may bo made to that Court. The ques¬ 
tion broadly which has been argued 
before us is whetlier that section gives 
an exclusive jaiksdiction to tho Court 
winch passed a decree for the purposes 
of ^substituting the names of legal repre¬ 
sentatives for a deceased judgment-debtor, 
or whether an application may also bo 
made to and orders passed by that Court 
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to which a decree has been transferred 
for execution. S. 42, Civil P. C., pro¬ 
vides that 

“the Court osccutiu?; a decree sent to it shall 
have the same powers in executing such decree 
as if it had been passed by itself.” 

For the judgment-debtor appellant it 
was argued that although S. 42 gave 
jurisdiction to the Court to which a 
decree was transferred for purposes of 
execution that jurisdiction does not in¬ 
clude the particular jurisdiction given 
by S. 50, sub-S. 1, exclusively to the 
Court which passed the decree. Now 
if that were so, a very remarkable 
result would arise, because S. 47, sub- 
S. 3, states that a Court executing a 
decree shall determine all questions 
which arise as to whether any person is 
or is not the representative of a party. 
In this subsection the language used is 
imperative and the subsection states that 
that Court shall determine that class of 
question. There is little distinction to 
he drawn between the questions to be 
determined by S. 47, sub-S. 3 and Jhe 
questions to be determined by S. 50, sub- 
S. 1. In the Full Bench ruling of the 
Madras High Court on which the appel¬ 
lant relies Swaminath Ayyar v. Vaidya- 
nath Sastri (1), one of the Judges stated 
that there was a direct contradiction 
between these two sections, that is Ss. 244 
and 234, Civil P. C. of 1882. 

The ’appellant has relied on Ilira- 
chand Harjivan Das v. Kasturchand 
Kasidas (2), Seth Shapurji NanaBhai v. 
Shankar Dai Dube (3), (single Judge rul¬ 
ing) and Swami7iath Ayyar v. Vaidya- 
nath Sastri (1) and Nazhatuddatila Abbas 
Khan v. Prince Wala Kadar Husain Ali 
Mirza (4). No doubt these rulings are 
in favour of the narrow interpretation of 
the Code put forward by the appellant, 
but we note that in none of these rulings 
is there any consideration of the ques¬ 
tion which is argued before us as to whe¬ 
ther S. 42 gives the Court to which a 
decree is transferred the same powers as 
that Court has under S. 50 or not. In 
fact in the ruling of the Full Bench of 
the Madras High Court in Swaminath 
Ayyar v. Vaidyanath Sastri (l) S. 22S 
(now S. 42) is dismissed in a single line 
with the remark that it is not inconsis¬ 
tent with the construction of S. 234 and 

(1) [1905] 28 Mild. 46^—15~rurLTrilMf\IL)i 

(2) [18941 18 Bom. ->24. 

(8) [1895] 17 All. 4fll = (lS95) A.W.N. 7 1. 

(4) [1908] 11 O.C. 112. 


S. 218 which the learned Judges adopted. 
Now in Sham Lul Paul v. Madhu Sudan 
Sircar (5), it has been held that the Court 
to which a decree is transferred for exe¬ 
cution has full jurisdiction to deal with 
the question of substitution of the legal 
representatives of a deceased judgment- 
debtor. It was further held that even 
assuming that an application under S. 234 
to the Court which passed the decree was 
a necessary preliminary to proceedings 
under S. 248 by the Court executing the 
decree, the omission to make it was only 
an irregularity which did not affect the 
merits of the case, and under S. 5<8 the 
order of the Court of first instance should 
not have been reversed on account of 
such irregularity. Now there is a recent 
authority of the Privy Council reported 
in Jang Bahadur v. Bank of Upper 
India, Ltd. (6) The question before 
their Lordships was the validity of an 
order bringing legal representatives of 
the deceased judgment-debtor on the 
record which was passed by the Court at 
Hardoi to which a decree had been trans¬ 
ferred from Lucknow for execution. On 

p. 320 their Lordships stated: 

‘‘The question is: was the effect of the intro¬ 
duction of those words to confer an exclusive 
jurisdiction on the Court which passed the 
decree in the matter of substitution or inerely 
to lav down a rule of procedure as to which of 
the two Courts an applicatiou for 8ul)3titution 
should bo made.” 

Their Lordships held that S. 50 merely 
lays down a rule of procedure and that 
it does not confer exclusive jurisdiction 
to deal with this matter on the Court 
which passed the decree. Their Lord- 
ships stated at p. 322: 

“After consideration of all the circumstances 
of the case under appeal, their Lordships come 
to the conclusion that the Hardoi Court had 
jurisdiction to deal with the matter of the exe¬ 
cution transferred to it; that the exercise of 
such jurisdiction as against the appellant, 
though irregular in the first instance, was sub¬ 
mitted to for a considerable time by him He 
cannot now bo heard to object to the exercise of 
such jurisdiction, aud it would be to permit a 
gross abuse of procedure if he was allowed to 

do so.” 

Now applying that ruling to the pre¬ 
sent case we find that the appellant can¬ 
not make any valid objection to the 
exercise of such jurisdiction in addition 
of other three persons for the deceased 
judgment-debtor by the order of 29th 
November 1924. We also note that the 

(5) [1895] 22 Cal. r,5S.' ' 

(C) A.I.R. 10-28 P.C. 102 = 109 I.C. 117=55 
I.A. 227=8 Luck. -314 (P.C.). 
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three persona whose names were to ho 
substituted by the order of 29bh Novem- 

ber 1921 made no ohjeotion to the addi¬ 
tion of their names, nor has any objec- 
tion over been made by them although 
six years have elapse.d. One point re¬ 
mains which was brought forward by 
the appellant, and this was to the effect 
that when the decree was transferred 
under S. 68, Civil P. C. to the Collector, 
then the Collector became the Court 
executing the decree and that no iuris- 
diebion remains in bhe Courb of the Sub- 
ordinate Judge of A;^amgarh. S. h8. 
Civil P. C., does not use language which 
supports this allegation of the appellant; 
that section merely states that the ex¬ 
ecution of the decree shall be transferred 
to the Collector. It does not state that 
the Collector shall become the Court 
executing the decree. We consider that 
trCourb executing the decree remains 
the Courb which sends the decree for 
Leoution to the Collector and that the 
powers conferred by the Civil Procedure 

Code on the Court executing the decree 

Remain with that Court and do not pass 
To the Collector. We consider therefore 
tha^ this appeal fails and d.sm.ss .1 

^ kV/S. Appeal tUamissed. 

A I. R- 1931 Allahabad 323 
Kknd.all, J- 

Mopi and others - Datendants-Ap- 
p8lla»nts« 
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Gajadhar Prasad and another Plain- 
tiffs-Rsapon^-j^^^ 2015 and 2046 of 

192 r°D 0 oid 0 d on 16th December 1930, 
(rom decision of Diet. Judge, .Allahabad, 

uninterrupted to^end^ord of hou.e 

g“ivrrp“»e«or absolute owncr.hip of 

LVTd Pic^huo h.o b^idjor 

oonsidotf^blv more w»y the 

ib^ landlord tbo 

built. Wc^Uat tie present occupier 

b^riot been 

ioT tbo whole of the deed of 

but that bo baft it has not been 

gift from a if his pro- 

proved. does not ^igo adverse to that of 

decoseor'a nosecssion was aiao 


the landlord: Si I. C. 052, • 29 /Jf* 

and 33 Ml. 757. Bel on. [1* 0 h 2] 

(b) Adverse Possession—Inference of ad- 
verte po«ses*ton may be drawn from long 
possession and want of agreement or want of 
proof of license* 

An inferonco of adverso poRsossion may bo 
drawn from citcumstances, such as long posses¬ 
sion and tbo absence of any proof of license or 
kcreoment between the person in possession and 
the landlord, evon in a village, which is argoly 

agricultural or oven whore the disputed 

situated within the Municipal 
ntt .7 R 0 I nn l-t 325 L IJ 

{cfcivu'p- C. {1908). S. 100 - Adverse 

Possession-Question of actual possession « 
question of fact-Whether that had been ad 
verse is mixed question of fact and law. 

The question whether a person had been in 
possession, actual or constructive, of the disputed 
land is a pure question of fact. Tbo question 
whotbor that possession had been 
iB a misod questiou of fact and law. [P 324 0 ij 

Damodar Das and Amhika Prasad 

for Appellants. ^ j 

Shiva Prasad Singh, Gadadhar Prasad 

and Jwala Prasad Bhargav—iov Res- 
pendents. 

Judgment.— This second appeal arises 
from a suit brought by Pundit Gajadhar 
Prasad and others who are unquestion¬ 
ably the part owners of a muhalla in 
Allahabad City. They sued the present 
appellants on the allegations that tlio 
appellants had been permitted by them 
to occupy a certain site in the muhalla 
bub had recently made some encroach¬ 
ments on land of the plaintiffs in the 
neighbourhood in consequence of which 
the plaintiffs no longer wished to 
them to occupy the land in dispute. The 
defendants-appellants denied the plain¬ 
tiff's title, and their defence amounted 
to an assertion of title by adverse pos¬ 
session. Both the Courts below have 

decreed the plaintiffs suit. 

The findings of fact have nob been so 
clearly stated as they might have been, 
and the present suit was disposed of by 
the lower appellate Court in a judgment 
governing other appeals in which the 
circumstances wore somewhat different. 
The learned District Judge however defi¬ 
nitely found that while the plaintiff was 
a cosharer of the proprietary interest in 
the land on which the house in suit 
stands, yet that bouse had been m the 
" actual or constructive possession of bbe 
defendant Alopi and his predecessors-m- 
interest for a number of years He 
then went on to discuss the question of 
whether the possession of the appellants 
had been that of a licensee as claimed by 
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the plaintiff or whether it was adverse. 
There was no direct evidence to show in 
what manner the appellants’ possession 
had started, and the Judge after discus¬ 
sing the case law on the qU63t)on of 
whether in these circumstances posses¬ 
sion could be held to be adverse or not 
came to a decision, which was based on 
the case of Anand Sartip v. Chawwa (1) 
that the possession was not adverse. A 
plea which appears to have been raised 
in the lower appellate Court in the alter¬ 
native that po-^session was by license 
and the license could not be revoked be- 
cause the appellants had a permanent 
structure on the land in dispute was also 
disallowed on the ground that it was not 
proved tliat the appellants had over re¬ 
ceived a license to build. 

It has been argued that the decision of 
the lower appellate Court in regard to 
adverse possession is incorrect. In the 
case of Bhaddar V. Khairuddin (2) it was 
held by a Bench of this Court that a 
person who was neither an agricultural 
tenant nor a village handicraftsman, but 
who was in possession of a house in the 
abadi which he and his predecessors-in¬ 
title had hold for considerably more than 
twelve years without paying rent or ac- 
knowledging in any way the title of the 
zamindar to the site upon which it was 
built, had acquired an absolute owner¬ 
ship of the site. Sir John Stanley in his 
judgment remarked that the reasonable 
inference from the long uninterrupted 
possession and enjoyment of the property 
by Bhola and his predecossors-in-title 
was that they had acquired the absolute 
ownership either by a grant or by ad¬ 
verse possession. The property there 
was within the Municipal limits of the 
city of Allahabad, as it is in the present 
case, and no doubt this passage in the 
judgment suggested to the appellants 
their alternative plea of a license to 
build, which was no part of their original 
defence. In a later decision in India 
Ram V. Baytde Ali Khan (3) a Full Bench 
of this Court held that in a village which 
was not a purely agricultural village the 
defendants, wbe were inn-koepers and 
tobacco sellers who had not paid rent to 
the zamindar or acknowledged his title 
in any way, had been in adverse posses- 

( 1 ) ri916] 34 I. O. 952. 

- (2) [1903J 2.) All. 133=(190C) A. \V. N. 305-3 

A. L. J, 700 - 

(3) [lini] 33 All. 757=11 1. O. 62 (F.D.). 


siou and had acquired a title. It has 
been sought in argument to distinguish 
both these cases from the present one. 
The case of Bhaddar v. Khairuddin (3) 
appears however to have been very simi¬ 
lar. There appears to have been no defi¬ 
nite evidence either that a license had 
been given by the zamindar or that the 
defendant had specifically denied the 
zamindars’ title. It is true that in the 
present case the appellants themselves 
had not been in actual possession of the 
property for the whole of the period for 
which they have been found to have been 
in constructive possession, because they 
acquired the house by a deed of gift from 
a person whose title to it has not been 
proved; but if their predecessors’ posses¬ 
sion was adverse this fact will make no 
difference. 

The case on which the plaintiff-res¬ 
pondent relies, and on which the lower 
appellate Court has based its decision, is 
however clearly distinguishable, for the 
defendant and his predecessors-in-title 
had been in the habit of paying certain 
dues and rendering services to the zamin¬ 
dar : Anand Sarup v. Chawwa (1). It svas 
therefore impossible to hold that the de¬ 
fendant’s possession was without the per¬ 
mission of the zamindar and was in defi¬ 
ance of his title. In the present case, as 
I have already said there is no evi¬ 
dence whatever of any agreement bet¬ 
ween the zamindars and the defendants 
or their predecessors in regard to the 
terms on which this plot should be 
occupied. 

It has boen pointed out that the lower 
appellate Court has only found that the 
possession of the appellants over the 
plot in dispute had boon “ for a number 
of years. " In this part of the judgment, 
the Judge has unfortunately somewhat 
confused the two questions of whether 
the appellants had been in possession, 
and of whether that possession had been; 
adverse or not. The first was a pure} 
question of fact. The second was in thej 
circumstances a mixed question of fact 
and law. The evidence on which the 
Judge relied consisted of certain papers 
and entries relating to the years 1892 to 
1897 and 1910 to 1918, and it is perfectly 
clear therefore that the finding to which 
the .Judge meant to come was that the 
appellants or their predecessors had been 
in possession for considerably over twelve 
years. If that possession was adverse 
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to tho propi'iotors thoir title has thoro- 
£oro matured. 

I think that in tho oircucnstancos ol 
this oaso tho possession must bo Ivdd to 
have been adverse. In tho Poll Bench 
deoision to which I have referred, inc^a 
‘litim V. Dande AU Khan (3). it was hold 
that an inference of adverse possession 
may bo drawn from oiroumstancos oven 
in a village which was largely agricul¬ 
tural, and in tho earlier case such an in¬ 
ference was drawn where tho disputed 
land was within a Municipal area, ino 
oiroumstancos which justify the inference 
in either case were long possession and 
'the absence of any proof of a license or 
Ugreemont between tho person in possos- 
'sion and the proprietor of the land. In 
'my opinion therefore tho inference should 
have boon drawn in the present case that 
the dofendants-appellants' possession 

'was adverse. i.u« 

It is not necessary to discuss the fur¬ 
ther argument about R. 60 Ivasomont^ 
Act; if the appellants had failed to prove 
adverse possession it might have bee 
necessary to remit an issue on tho nature 

of tho structure erected by the 
on the plot in suit. As it is on the End¬ 
ing that the appellants- possession has 
boon adverse and that their tit e has 

matured I must allow " he 

costs in all Courts and direct that the 

nlaintiff’s suit be dismissed. 

^ OertiEed that tho ease is a proper one 

for a Letters Patent appeal. 

B V /r.K. Appeal allowed. 
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Dal AT. AND Brnnet, JJ. 

{Chaadhary) Plaintiff—Ap¬ 

pellant. 

Uolian a,nd o«;icK-Plaintifl3-Eo3pon. 

‘’“sl.Kl Apr-1 No- 1112 of 1929, Do, 

cided on 9th December 1930. against 

decision of Sub-Judge, Jhansi, D/- /tn 

'’“con!r®?t' Act (1372), S. 62-Si«.pl. money 
bond taken in aatUfaction of 
aage-Suit on money bond d..mis.ed « 
plaintiff made material 

Plaintiff cannot sue on original roorlgag 

Whero fiaubsctioently fsecuted 
siibslitutea a pow contract for or‘« 
though valid at tho limo of ® J oj 

So Slfu"“rtettirnr^ it by tho 


to an ond. is not revived and tho {daintiff can¬ 
not sue on tho original ®®”traot: A. / • 
191GP. C [V2iC<Gl} 

JIaribans Sakai and Sn Naratn 

Sakrti—ior .Xppellants. 

G. Agarwala-iot Respondents. 

Bennet, J —This is a second appeal 
by tho plaintiff against an appellate 
order dismissing his suit. The plaintiff 
sued to enforce a mortgage bond of 12th 
December 1919 executed by the defen. 
dants. Subsequent to this transaction 
on 9th December 1922 there was a 
simple bond executed by tho defendants 
in favour of the plaintiff for Rs. boU 
balance then owing after some payment 
had been made by the defendants, ihe 
question before us is whether the Qsecu- 
tion of this bond of 9bh December 1922 
was a novation of contract between the 
parties within the meaning of S 62, Con¬ 
tract Act. A suit was brought No. 
145i of 19-24 by the plaintiff on the 
basis of this bond of 9th December 1922. 
and it was hold in that suit that the suit 
should bo dismissed because the plaintiff 
bad made certain interpolations in re¬ 
gard to interest and in regard to instal¬ 
ments after the bond had been executed 
by the defendants. On account of this 
forgery by the plaintiff the Courts held 
that tho plaintiff was unable to sue 
on this bond at all. Tbe plaintiff has 
now como into Court relying on his on- 
ginal mortgage bond of 12th December 
1919, and bo claims that because he is 
unable to sue on his bond of 9th Decem¬ 
ber 1922 ho should be allowed to sue on 
his original bond of 12th December 1919. 
Tho plaintiff relies on a ruling of their 
Lordships of the Privy Council reported 
. in IJarchandi Lai v. Sheoraj Singh (1). 
In that case there was a suit brought on 
a mortgage of 13th November 1876. 
This mortgage was handed back to re¬ 
presentatives of tho mortgagor svben they 
executed two fresh mortgages in Septem¬ 
ber and October l>-&7. These represen¬ 
tatives were tho widow and the nephew 
of tho mortgagor. Subsequently it was 
held that the widow was not bound by 
these two mortgage deeds of 1887 as 
fraud had been practised on her by the 
prodeiessor-in-title of the plaintiff 
was doubtful if she had executed tho 
deeds at all. Under these circumstances 
their Lordships held that in equity the 


(1) A. 1. H. imC I . O 343-41 

I. A. 60=89 All. 178 (I .C.). 
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plaintiff should be allowed to sue on his 
original mortgage of 13th November 
1876. There is however a clear distinc¬ 
tion to be drawn between this ruling and 
the facts of the present oase. In that 
ruling the facts were that it had been 
held between the parties that the mort¬ 
gage deeds of 1887 were invalid ab initio 
as regards the widow. In the present 
case however it is clear that the bond of 
9th December 1922 was a perfectly valid 
bond at the time of its execution. It was 
undoubtedly intended to substitute a 
new contract for the original contract, 
and therefore under S. 62, Contract Act, 
the original contract need not be per¬ 
formed. This alteration in the original 
contract took effect from 9th December 
1922. At some date subsequent to 9th 
December 1922 the plaintiff by his own 
action rendered the bond of 9th Decem¬ 
ber 1922 invalid. But we do not see how 
under any principle of law the fact that 
the plaintiff by his own act rendered the 
bond of 9th December 1922 invalid could 
have the effect of reviving the mortgage 
deed of 12th Decenber 1919 which had 
come to an end by the novation of con¬ 
tract on 9th December 1922. We con¬ 
sider therefore that the order of the lower 
appellate Court was correct and we dis¬ 
miss this appeal with costs. 

K.N./r.k. Appeal dismissed. 
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Sen and Bennet, JJ. 

(Sir/) Narain Tewari and atiolher —.-Vp- 
pellants. 

v. 

Brij Narain Rai and another — Res¬ 
pondents. 

D.xecution Second .Appeal No. 1186 of 
1939 , Decided on 10th January 1931, 
against decision of 2nd .Addl. Dist. Judge. 
Gorakhpur, D/- 22nd June 1929. 

(a) Limitation Act (1908), Arts, 181 and 
182—Decree executable on fulfilment of cer¬ 
tain conditions — Art. 181 applies and not 
Limitation Act (1908), Art. 182. 

Where a decree is not iimnodiately executable 
and the right to apyly for execution depends 
upon the fulfilment of certain contingencies 
provided for in the decree, Art. 182 is iuappli 
cable and the only article governing the evo- 
cution is the residu.irv Art. 181; A. I. R. 1921 
P. C. 31, Rel. on. ' [P 327 O 1] 

(bj Limitation Act (1908), Arts. 181 and 
182—Right under decree-contingent on pay¬ 
ment of money by decree-holder to defen¬ 
dant— Case is governed by Art. 181 and not 
Art. 182 and right accrues immediately on 


passing of decree — Limitation Act (1908), 
Art. 182. 

Where under the terms of a decree the right 
of the decree-holder to recover some property in 
the hands of the defendants is coutingent 
upon the decree-holder piying a certain sum of 
rauney to the defendants but no dale for pay¬ 
ment is specided, the decree-holder is entitled 
to pay the money on the date when the doc-oo 
was passed and to ask for possession immedi- 
tely after the payment had been made. The 
right accrues to the decree-holder immedia¬ 
tely and at once and the decree-holder is nob 
entitled to prolong the date of payment by in¬ 
action or laches. The case is governed by Art. 
181 and not Art. 182. (P 327 C 2} 

K. Verma —for Appellants. 

M. L. Agarwala —for Respondents. 

Sen, J. —This is an appeal by the de- 
cree-holders and the only question raised 
in the appeal is one relating to limita¬ 
tion. 

Mt. Jokhna Tewarin obtained a decree 
against a number of parsons from the 
Court of the Additional Subordinate 
Judge of Gorakhpur in Suit No. 198 of 
1911 on 28th August 1912. Amongst the 
defendants to the action wore Raja Baha¬ 
dur Brij Narain Rai and Rai Jagdisb 
Narain Rai. The decree passed against 
them was for delivery of possession of a 
one anna seven pie and 10 ohhatak 
zamindari share of a village called Kat 
Kuian. The decree was not unconditio¬ 
nal. It provided that the right to pos¬ 
session was contingent upon Mb. Jokhna 
depositing iu .the Court to the credit 
of Brij Narain Rai and Jagdish Narain 
Rai a sum of Rs. 2,199-15-0. No date 
for payment of this sum was specified in 
the decree. 

Mt. Jokhna died. She did not fulfil 
the condition in her lifetime; nor did 
she apply for the execution of the decree. 
The present application for execution 
was made by her sons and heirs on 31st 
July 1928. The application was presen¬ 
ted in a certain Court in Gorakhpur. 
That Couru returned the application to 
the decree-holders for presentation to 
the proper Court on the ground that the 
original Court which had passed the de¬ 
cree in favour of 'Mt. Jokhna had been 
abolished. Thereupon tho application 
• was presented by the representatives of 
the original decree-holder in the Court 
of the Subordinate Judge of Gorakhpur 
on 13th September 1928. Money was 
deposited to the credit of Raja Bahadur 
Brij Narain Rai and Jagdish Narain Rai 
on 30th September 1928. 
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Tho application was resisted on the 
ground that it was barred by limitation. 
This contention prevailed with the hrst 
Court which held that the claim was 
barred by tho application of Art. loi. 
Lim. Act. The lower appellate Court 
has confirmed the decree of the trial 
Court, but has differed as regards the 
specific article which is applicable to 
the facts of the case. The lower appel¬ 
late Court came to the conclusion that 
the article applicable to the case was 
Art. 181 and not Art. 132. It has been 
contended by the learned advocate 
for the decree-holders that in view of the 
matter the application for execution is 
not time-barred, and reliance has been 
placed upon a ruling of a Divisional 
^nch of this Court in -Re- Mt. Biikmina 

KudT V. Sh^o Ddt Itdi (!)• 

Wq have already noticed that a con- 
ditional docceo for possession of mauza 
Kat Kuian was passed in favour of the 
original decree-holder. This 
possession however was 
execution on tho date on which it was 
passed and required a further applica¬ 
tion fnlfilling the conditio^ “"c,?'there" 
the decree. Art. 18i?, . . 

fore did not apply to a ( was 

discription. The article 
Art IBI. Limitation would ruu from 
fho date on which the ri^ghb to apply^^c- 

oruod under Col. 3, Sob. • 

The right to apply for possession did not 

credit of tho persons concerned but the 

•rtinf to annlv that tho money bo depo- 
B ?ed to the credit of Brij Naiain Bai and 
Tatldish Narain Rai accrued at once. 
The Lcrea-holder had the righ to apply 
that the money be deposited to tho credit 
of defendants 8 and 9 on the very day 
that tho docroo was passed, and there 
was nothing to preclude her from depo¬ 
siting the amount and asking for Ppsses- 
eion Where a decree is nob immediately 
executable and tho right to apply for exe¬ 
cution depends upon 

oo.tain contingencies provided for m the 
decree. Art. 182 is clearly inapplica¬ 
ble and the only 'i-'^t.ole governing the 
execution is tho residuary Art. 18L. mis 
view receives support from the decision 

of this Court in liukmin^ fmi 

which has already been adverted to i^nd 

also from the v’ 

Icil in li'ifneshwar _Singh Bahadur v. 

^(l) [l9l‘Ji 61 1 . 0. o76. 


Ilomeshvar Singh (2). Where under the 
terms of a deoreo the right of the decree- 
holder to recover possession of some pro¬ 
perty in the hands of the defendants is 
contingent upon the decree-holder pay¬ 
ing certain sums of money to the defen¬ 
dants but no date far payment is speci¬ 
fied the decree-holder is entitled to pay 
the money on the date when the decree 
was passed and to ask for possession 
immediately after the payment had been 
made. Tho right accrues to the decree- 
holder immediately and at once, and the 
decree-holder is not entitled to prolong 
the date of payment by his or her in¬ 
action or laches. We hold therefore that 
the application having been made more 
than three years from the date when the 
decree was passed is clearly time-barred 

under Art. 181. . 

We have considered the case in all its 
aspects. We think that the view taken 
by the Court below is right. We there¬ 
fore dismiss this appeal with costs in- 
eluding in this Court fees on the higher 

.1 p peal_dism±ssejj^ 


" (2) A. i. R. 1921 P. o. 31=59 1. 6. 630—48 1. 
.A. 17 {If. 0.). 
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Banerji and King, JJ. 

Laihhmi Narain - Plaintiff—Appel¬ 
lant. 

__ V. 

Beni Ham —Defendant—Respondent. 
First Appeal No 30-of-1929, Decided 
ou 17th December 1930. from decision of 
Isb Sub-Judge. Cawnpore, D/- 18th Sep¬ 
tember 1928. \ 

(a) Contract Act (1872). S. 247—11 partner 
of B in equal ahare dying leaving minor son 
B carrying on business under old name with 
partnership funds— //’s son alleging that he 
was admitted to benefit of partnership He 
cannot be so admitted as no partnership 

existed after ITs death. 

Ji and II wore partners in pqua/l shareB oi a 
coDfectiooery busiuesfi. 7T dioa in 1920 leaving 
a minor son. After H's death p carried on the 
business under tho old name and style wi^ the 
nvrtuorebip funds which hejretained m his 
h^nds. IM.iinlifI alleged that iftot his father s 
death, ‘ho Was admitted to tl^e benefit of the 

pirtnership, , , i 

JIfl'l: th.at tbo plaintifl could not be admitted 
to the benefit of the p.artnorship as no p.arlner- 
bhip existed after the death of Hi nor could he, 
being a minor, enter co^ctsyi^i BJ^o 

form partnership: -I. I- R- g] 

(b) Trust. Act (2 of 1882). S. 88-fPartner 
on death of another partner, retaining part¬ 
nership fund and using it m bu.me..-He >• 
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bound to render accounts of profits—Part-* 
nership. 

Where n. partner, on the death of another 
pvrrner retains the ptrtuorahip capital in his 
bands and om ;loys it in trade, he is bound to 
render an account of the promts of the partner¬ 
ship to the other p irtner's son fro n the time of 
the death of that partner up to the date when 
the final decree is made: 42 Cal. 914, Foil. 

[P 329 C 2] 

S. N. Snth and D. P. Saksena —for A^)- 
pollant. 

K. N. Kntju, U. S. Dajpai, AL Kaul 
and G. S. Pathak —for Bespondent. 

Banerji, J,—This is a plaintiff's ap¬ 
peal in a suit for diss lution of partner¬ 
ship and rendition of accounts. 

The plaintiff came into Court on the 
allegation that his father Hoti Lai and 
the defendant Beni Ram entered into a 
partnership to carry on a confectionery 
businoss in Cawnpore and opened a shop 
styled “ Beni Ram Hoti Lai ” about the 
year 1900. The defendant, lie alleged, 
was taken by Hoti Lai as a partner in 
consideration of hi** services and invesboi 
no capital and thit they were partners 
in equal shares. Hoti Lai died in 1920 
but the 6rm continued to work as before 
in partnership of the plaintiff and the 
defendant. The plaintiff finding that a 
considerable sum was due to him which 
the defendant would not pay and the de¬ 
fendant refusing to render accounts, seeks 
dissolution of partnership and a decree 
for the sum that may bo due upon ac¬ 
counting. 

The defendant in his written statement 
controverted the facts as to the constitu¬ 
tion of the partnership and stated that 
Hoti Lai invested no funds in it and was 
given a four aiinas share whicli was 
subsequently increased to a 2/5ths share 
in consideration of his services, that 
after the death of IToti Lai in 1929 an 
account was settled of the partnership 
and no partnership was entered into bet¬ 
ween the plaintiff and the defendant. 

Various issues wore raised in the Court 
below. The Subordinate .ludge passed a 
decree in favour of the plaintiff declaring 
that the partnership between Hoti Lai 
and tho defendant was dissolved on the 
death of the father of the plaintiff, and 
that the share of Hoti Lxl was one-half. 
Ho directed account to he taken for one 
year previous to the death of H 'ti Lai 
and if any money was found due to the 
plaintiff he was entitled to that amount 
as if it were a loan,.in accordance with 
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S. 241, Contract Act, with interest at six 
per cent. 

The plaintiff has challenged the 6nd- 
ings of the Court below and the defen¬ 
dant has filed cross objections under 
O. 41, R. 22 against the decree passed by 
tho learned Subordinate Judge in favour 
of tho plaintiff. 

It is contended by the learned advocate 
for the appellant that under the provi¬ 
sions of S. ii47. Contract Act, a person 
could be admitted to the benefits of a 
partnership and that tho plaintiff had 
been ad nitted to the benefit of the part¬ 
nership business knovvn as Beni Ram 
Hoti Lai after the death of Hoti Lai, 
when the partnership was dissolved by 
tho death of Hoti Lai. We are of opi- 
nion that tho loirned Subordinate Judge 
was right in holding that the plaintiff 
who was a minor at the date of thedeith 
of his father, was not admitted as a part¬ 
ner, nor could ho under the provisions 
of S. 247, be admitted to the benefit 
of tho partnership as no partnership 
existed after tho death of Hoti Lai. 
The plaintiff being a minor could nob 
enter into a contract with Beni Ram 
to form partnership. There being no 
pax’tnership in existence ihe provisions 
of S. 247. Contract Act cannot apply 
to a case lik • tlie present. 

Wo have been taken through the whole 
of the evidence in tho case by tho learned 
advocates for tho parties. It is unneces¬ 
sary to discuss tint evidence as we have 
come to the conclusion that tho findings 
arrived at by the learned Subordinate 
Judge are correct. We hold that the evi¬ 
dence in the case does not prove that there 
was any complete accounting between 
the parties to the suit after the devtli of 
Hoti Lai. nor was there a fresh agree¬ 
ment betsveen tho parties to continue 
the partnership. We further hold that 
on tho evidence the pUintiff is entitled 
to call for accounts for the period of one 
year before his father’s dorth in respect 
of which no proper accounting had boon 
done between the plaintiff s father Hoti 
Lai and Beni Ram. There only remains 
tho question whether the dooreo passed 
by the learned Subordinate Judge direct¬ 
ing the accounting for one year only 
should be affirmed. 

The le irned advocate for the plaintiff 
contends that the accounting should nob 
bo confined to one yetr before the death 
of Hoti Lai but that the plaintiff was en** 
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titled to ask the defendant to give him a 
share in the profits of the business which 
may hive aoorued subsequent to the 
death of Hoti Lai. We may note that 
the name of the firm continued as Beni 
Ram Hoti Lai until about two years be¬ 
fore suit and that even now tliere are 
some plates in the shop of the defendant 
in which the name of Hoti Lai is en¬ 
graved. The firm was a firm for the 
manufacture of confectionery and must 
have had a reputation to be a successful 
confectionery shop, if it was a successful, 
and further must have depended upon 
the personal skill of the person who was 
conducting the business, namely the de¬ 
fendant, after the death of Hoti Lai. 

The contention of the learned advocate 
for the appellant is that the plaintitf be¬ 
ing a minor at the date of the death of 
bis father and the defendant, instead of 
winding up the atlairs of the partnership 
retaineiall the assets in the business, 
the defendant must account to the plain¬ 
tiff for the profits arising from Hoti Lais 
share of the capital. He has referred to 
the provisions of S. 8S, Trusts Act (2 of 
1882) and fUus. (f). Ho. has further re¬ 
ferred to the case of B iji [ledayatulla v. 
Mahomei Kamil (l), where their Lord- 
ships of the Privy Council have accepted 
the principle contended for by him. The 
judgment of the Calcutta High Court in 
the above case is to be found m Maho¬ 
med Kamil vMadauatulla (2). Mukerji.J., 
at p. 909 {of 48 Cal.) says as follows: 

“ The plaintiSs have argoed-that as the basi- 
ness has bean ctrciod on since the death o£ 
Fuil. the defendant who has carried oo the 
(.usiness is bound to account for the prodts 
mido .md to shiro them with the plamtiBa. la 
support nt this position, teh^nca h^ v 

piaced upon the judgnienj of thi Judicial Com 

miiteein Ahmei Musaji Salejt v. 
rahim Saleji {3}. In our opiniou thepluutiffs 
ate entitled to share in the profits made oat of 
the business since the death of Fazil. The 
princijlo applicable to owes of this character 
was odunciated bv Lord Eldon in Broion v. 
D. Taster (O- There, on the death of one pirl* 

ner, the surviving partner retained the capital 
and em doyed it in the trade. Ho was ordered 
to fcCcouQtfor the profits docivel from it and 
to mike proper allowance foe the management 
of the business. A similar view was adopted by 
Hall, V. 0., in Yates v. Fin n (5), where b e 

(1) ArT”RT IOjTP ~b. 93-=3l f.O. .'>25 (1>.C.). 

(2) A. I. R. 1922 Cal. 122-C4 I. C. 801=48 

Cal. 90o. ^ ^ 

(3) A. I. R. 1915 P. G. 110=23 I. C. 710=42 

I. A. 9i=4i Cal. 914 (P.C.). 

(4) [18211 Jacob 291. , ^ _ 

<6) [18«8) 13 Ob. l>. 839=28 W. R. 387 = 49 Ij. 

J. Oh. 188. 


stated the correct principle to bo applied (in the 
nbsoTioo of special circumstances affecting the 
rights of the deceased partner on the one hand 
and the surviving partner on the other) in the 
following terms: ‘‘ The representatives of 

the deceased partn t are entitled to sav.lo 
the surviving partuor; “ You have been using 
our testator 9 money in trxde, and making pro¬ 
fits by the use of it, and wo are therefore on- 
titled to an account of the profits youh've 

made bv ooQtinu ng thib mo lev in the concern 
and trading with it.” The profits may woU bo 
regarde I as accretions to the property which has 
yielded the n and ought to belong to the owoor 
of such property, in accordince with the mt'citn 
accejso»*«»?* vnum p^'incipale, the neces¬ 

sary right follows the princioal: seaCrawshau 
V. Collins (G) and Heathcote v. Huhne (7).” Ic 
may be observed that the rule thus laid down 
has been incorporated in S. 42, Partnoiships Act, 
1890. The provisions of that .\ct are not ap- 
plictble in this cointry: but the rule itself is 
minifostly consistent with tho principles of 
justice, eciuity and good con science.” 

Wo ara of opinion that in view of thoj 
provisions of the Trusts Act and in view of 
the ruling of their Lor UKips in the case of 
Haji Tledayatalla v. Mahomed Kamil (1), 
the plaintiff is entitled to an account of 
the profits of the business since the death 
of Hoti Lai up to the date when the 
final decree is made. S. 241, Contract! 
Act has in our opinion no application to 
the facts of this case. 

We allow the appeal in part and vary 
the decree of tho Court below and direct 
that the commissionor should tako ac¬ 
counts as if the pvrtnership had never 
been dissolve i. Ttie plnintiff is entitled 
to tho profits in respect of the share of 
Hoti Lil, namely, one half, af ^er making 
fair allowance to the defendant for 
managing and carrying on tho business, 
duo credit being given to the defendant's 
bringing in any fresh capital. Costs of 
this appeal and the cross objection will 
abide the result, 

_KJ?./a.K^_ Decree varied. 

(6i L*^‘j 1-^ Vos. *219. 

(7) [L8L9J 1 Jacv & Wa. 122=20 R. R- 248. 
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Sen, J. 

Ml. Bilana —Defendant—Appellant. 

V. 

Shanker Lai -Plaintiff—Respondent. 
Second Apoeal No. 209 of 1929, De¬ 
cided on 26th January 1931, against 
decision of Dist Judge, Shahjahanpur, 

D/. I8th Jday 1928. 

Civil P. C. (1103). S. 105 —E« pane 

decree—Review allowed—On proceeding on 
merita plaintiffs claim partially alUwed- 
On appeal plaintiff objecting to granting 
of review—Order granting review cannot be 
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challenged in appeal from decree in the 
suit. 

Plaintiff obtained an ex parte decree against 
dofendint who neither appealed against the 
decree, nor did he apply to have it set aside. 
He however applied for review of judgment, 
which was granted. Though the order was 
appoilable plaintiff did not appeal against the 
order of review and the suit prcceeded on the 
merits and plaintiff’s claim was partially 
decreed. Tlaintiff appealed against this decree 
and set forth as a ground of objection that the 
trial Court had acted illegally in granting the 
review. Order granting review was reversed 
and ex parte decree restored. 

Held: that a ground of objection could be 
preferred, not from the order, but from any 
error, defect or irregularity in any order affec¬ 
ting the decision of the case on the merits. 
The granting of the review was not a proceed¬ 
ing affecting the merits, but was a proceeding 
which ensured the heiring or the trial of the 
suit upon the merits; and the District Judge 
bad acted illegally in the exercise of his juris¬ 
diction in entertaining the plev as regards 
the competency of the order granting review 
while hearing an appeal from the final decree. 
The words “affecting the decision of the case’’ 
meint “affecting the decision of the case on 
the merits.” [P 330 0 2, P 331 C 1 j 

S. B. Johari and S. N. Chaube —for 
Appellants. 

TJarnayidan Prasad~{o\ Respondents. 

Judgment. —Shanker Lal, plaintiff- 
respondent, instituted a suit in his capa¬ 
city as a cosharor against Mt. Bitana, 
the lambardar, for his share of profits 
under S. 101, Act 2 of 1901. The suit not 
having been contested, an ex parte decree 
was passed in favour of the plaintiff 
on 30th September 1926. No appeal 
was preferred from this decree. No 
application was made under O. 9, R. 13, 
Civil P. C., for setting aside the ex parte 
decree. An application for review of 
judgment was made on 4th January 
1927. This review was granted on .30bh 
May 1927. 

Under the Civil Procedure Code no 
appeal lies from an order rejecting an 
application for review of judgment, bub 
an order granting an application for 
review is expressly appealable: vide 
O. 40, R. 1 (w), Civil P. 0. For reasons 
unexplained, no appeal was preferred 
by Shanker Lal from this order. In the 
meantime the trial of the suit proceeded 
on the merits and a decree was passed 
on 29bh August 1927. In the view of 
the trial Court the plaintiff was entitled 
to a decree upon actual collections, bub 
not on gross rental. Shanker Lal pre¬ 
ferred an appeal to the learned District 
Judge from the decree, dated 29th 
August 1927. He set forth as a ground 


of objection in the memorandum of that 
appeal that the Assistant Collector had 
acted illegally in the exercise of his 
jurisdiction in granting a review by his 
order dated 30th May 1927. 

The powers of an appellate Court to 
entertain an appeal from an order grant¬ 
ing the review are limited. O. 43, R. 1 
(w), must be read subject to the limi¬ 
tations imposed by O. 47, R. 7 (1), Civil 
P. C. The learned District Judge held 
that review had been granted by the 
trial Court upon insuflficient grounds. 
It therefore reversed the order dated 
30bh May 1927 and restored the ex parte 
decree which had been passed on 30th 
September 1926. 

Mr. Johari, on behalf of tho defendant, 
contends that the learned District Judge 
in hearing an appeal from the final 
decree, had no power to reverse the order 
granting the review dated 30th May 
1927. 

Section 105 (l), Civil P. C., runs as 
follows: 

“Save as otherwise expressly provided no 
appeal shall lie from an order made by a Court 
in the exorcise of its original or appellate 
jurisdiction; but where a decree is appealed from 
any error, defector irregularity in any order 
affecting the decision of the case, may bo set 
forth as a ground of objection in tho memo¬ 
randum of appeal.’* 

According to the natural and gramma¬ 
tical construction of the section a 
ground of objection can bo preferred not 
from the order but from any error, 
defect or irregularity in any order. It 
was not therefore within tho compe¬ 
tence of the learned District Judge to 
reverse tho order which was not under 
.appeal before him. Further, in any 
view, it was not within his competence 
to set at nought an order except where 
there was an error, defect or irregula¬ 
rity affecting tho- decision of the case. 
It has been ruled by this Court in a long 
series of oases that the words “affect¬ 
ing the decision of the case” mean 
“affecting the decision of the case on the 
merits.” The proceeding before the 
Assistant Collector in connexion with 
the application for review was one 
which was distinct from and indepen¬ 
dent of the suit itself. There was noth¬ 
ing in common between the proceedings 
which came into existence by reason of 
the review being granted. The grant¬ 
ing of the review was not a proceeding 
affecting the merits, but was a proceed- 




Allahabad 331 


1931 


Moiian Lal V. Maduava (King, J.) 


ing which ensured the hearing or the 
trial of the suit upon the merits. I am 
cloirlyof opinion that the learned Dis¬ 
trict Jud^^e has acted illegally in the 
exercise of his jurisdiction in entertain¬ 
ing the plea as regards the competency 
of the order dated 30th May 1927, 
while hearing an appeal from the final 
decree dated 29th August 1927. 

I accordingly allow this appeal and set 
aside the order of the Court below. As 
the appeal has been disposed of on a 
preliminary point I remand the appeal 
to the lower appellate Court for disposal 
according to law. 

Costs here and hereto will abide the 
event. 

K.N./r.K. Appeal alloioed. 
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Banrrji and King, JJ. 

Mohari Applicant. 


V. 

Madhava Prasad and oth.rs Respon¬ 
dents. ^ ^ 

First Appeal No. 28 of 1930. Decided 

on 16th December 1930. from order of 
Dist. Judge, Benares, D/- 25th October 

Provincial Insolvency Act (5 of 1920), 
S 35—Fact* held sufficient for refusing 
absolute discharge and not for dismysing 
petition and bence for annulling adjudi- 

^^rh^ilcbtor rcUizod cortiia debts due to him 
before preseotiog the insolvoacy petition and 
nevortbolcss showed the debts as still duo to 
him The Court further found him to be dis¬ 
honest in his dealings and that he was entering 
recklessly into transactions and mcurriog debts 
which he never hoped to pay. Upon those 
crounds the Judge annolled the adjudicition. 

® IloLd ■ tint tue facts found might furnish 
(-rounds for refusing an absolute order of d.s- 
ohirge, but they furnishol no gpoiuds for dis¬ 
missing an insolvency petition and that conso- 
«nAnMv no iQgvl ground for annulling an 

2diu"dlc^.ti:n : ^1. I. ii. 191d 


K. Verma—iov Applicant. 

Gijadhar Prasad—lor Respondents. 

King, J.— This i.s an appeal against 
an order passed by the leainei District 
Judge of Benares on 25th October 1929 
annulling an order of adjudication passed 
in respect of one Mohan Dal under the 
Provincial Insolvency Act, 1920. 

Mohan Lal presented an insolvenoy 
petition on 26th November 1921. Ho 
showed the debts due from him as about 
Hs. 32,000, and showed {issets. mainly 
in the shape of debts duo to him. amount¬ 
ing to about Rs. 24,000. On 21st Novem¬ 


ber 1925 the District Judge adjudged the 
applicant an insolvent and ordered him to 
apply for his discharge within one year. 
The applicant did apply within the pres¬ 
cribed period. The period was extended 
from time to time upon the motion of the 
olficial receiver and successive applica¬ 
tions for dischai'go were made. The last 
application was made on 17th September 
1929. On 8th April 1929 the official 
receiver submitted a report recommending 
that ‘‘as the actions of the insolvent have 
nob been very fair and straightforward," 
the insolvency should be annulled, or the 
insolvent should be discharged and per¬ 
mission should be granted lo the official 
receiver to sell the assets of tho insol¬ 
vent. 

The learned District Judge found that 
the insolvent had been dishonest in his 
dealings. The insolvent stated that 
bad sold Rs. 9,000 worth of goods to a 
certain State without obtaining any re¬ 
ceipt and without making any note of it 
in his account books, or keeping any 
memorandum of the transaction, and 
these omissions showel, in the Judge’s 
opinion, that the insolvent was dishonosb. 
Moreover tho Judge found that an item of 
Rs. 10,000, which was shown in the 
schedule as being due from a certain 
Raja, bad been paid by tho Raja into the 
Treasury, but had been refunded in the 
year 1923. The District Judge remarks 
that it is not clear to whom the money 
was paid, bub apparently ho held that it 
must have boon paid to the insolvent 
himself. The District Judge state? that 
either the insolvent has no assets, which 
shows that he was entering recklessly 
into transactions with various persons 
and inourring debts which he never hoped 
to pay, or that ha has realized all tho 
amounts and has destroyed his account 
books so that no evidence may be avail¬ 
able. Upon those grounds the Judge 
annulled the adjudication. 

it has bean urged that the District 
Judge had no jurisdiction to annul the 
adjudication upon the grounds stated by 
him. In our opinion tho contention is 
well founded. The only section appli¬ 
cable bo the case under which the Dis¬ 
trict Judge could have annulled the ad¬ 
judication is S. 35. Under that section 
tho Judge could have annulled the adjudi¬ 
cation if, in the opinion of the Court, the 
debtor ought nob to have been adjudged 
insolvent. There are no other grounds 
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upon which fcho Court could, in the 
circurasbanoes of this case, have legally 
annulled the adjudication. 

Even if the facts found by the District 
Judge are correct, they do nob in our 
opinion furnish any legal ground for 
annulling the adjudication because they 
do nob show that the debtor ought not to 
have been adjudged insolvent. It raay 
be accepted that the insolvent was dis- 
ihonost in his dealings, and that ho had 
no assets and that he destroyed his ac¬ 
count books and that ho was entering 
recklessly into transactions and incur¬ 
ring debts which ho never hoped to repay. 
It may fuithor be concoled that ho loi- 
lizcd certain debts due to h'm before 
pro-senting the insolvency petition, and 
nevertheless showed those debts as still 
due to hiin. None of these ficts would 
have furnished the Court which passed 
the order of adjudication any grounds for 
^dismissing the insolvency petition. The 
debtor was entitled under S. 10 to pre¬ 
sent the petition as ho was uuablo to pay 
his debts, and his debts amounted to 
Rs. 500. These ficts have never been 
doubted. The Court therefore could not 
|have dismissed the petition under S. 25(2). 
jTbe facts found may furnish grounds for 
refusing an absolute order of discharge, 
but they lurnisb no grounds for dismiss¬ 
ing an insolvency petition and conse¬ 
quently no grounds for annulling an 
adjudication. The ruling of the .Judicial 
Committee \n Chhatrapa-t Singh Dangar 
V. Kharag Singh L ichmiram (L) u^ay be ' 
referred to in support of our view. 

Wo bhoreforo allow the appeal and sob 
aside the order of the Court below an¬ 
nulling the adjudication. The District 
Judge should now procoid to pass orders 
on the application for discharge. The 
appellant will get his costs of this appeal. 

P.N./r.K. Appeal dismissed. 

(1) A. I B. 1916 P. 0. 64=39 1. C. 788=44 
I. A. 11=44 Cal. 535 {P.C.). 
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MUKEttJI AND BknnET, JJ. 

Itaja Bam and oi/icrs—Applicants. 

V. 

Chhotay Lai and anolhet — Opposite 
Parties. 

Civil Revn. No. 308 of 19r9, Decided 
on 28th November 1930. from decree of 
Diet. .Judge, Moradabad, D/- 27th Febru¬ 
ary 1929. 


Civil P. C. (1908), S. 92—Order by Dis¬ 
trict Judge even with consent of parties to 
have decision from Sub-Judge on point whe¬ 
ther certain trust is cr is not pnblic trust— 
Order is revisable. 

Whore a suit fills under S. 92, and is triable 
by the District Judge alone, the order of the 
District .Tudge, though made with consent of 
parties, requiriug thorn to have a decision on a 
question whether trust in suit was or was not a 
ljublic trust of a competent Court moaning 
Court of Subordinate Judge is an order requir¬ 
ing the suit to be dLcidcd by a Court which has 
no jurisdiction to decide and is, therefore an 
order refusing to excrei jurisdiction which ho 
alone could exorcise. [P 332 C 2J 

S. N. Seth —for Applicaots. 

B. K. Malawiya —for Opposite Par¬ 
ties. 

Bennet, J. —This is an application in 
revision by the plaintills against an 
order of the learned District Judge of 
Moradabad, dated 4Lh February 1929. 
This order is to the follosving effect :, 

“ The pvr ies agree that this suit stand over 
ponding a final decision by a competent Court 
whether this is or is not a public trust.” 

Tho first ground of revision is that no 
consent of paities can take away the 
jurisdiction of a Court and that tho 
Court below has failed to exercise juris¬ 
diction. It is not quite clear from tho 
order complained of that the learned 
Dibtrict Judge had refused to exercise 
jurisdiction ; but a later order of the 
Distiict Judge dated 16th April 1929 
dees in our opinion amount to a definite 
refusal bo exercise jurisdiction. This 
case was of a very ordinary nature, a 
suit by the plaintiffs with the pormission 
of the Legal Remembrancer asking for tho 
relief that tho defendants should be 
removed from being pujaris or trustees 
of a certain public trust and that another 
trustee should he appointed and other 
reliefs given. The form of tho case is 
clearly one coming under S. 92, Civil 
P. C , and only the Court of the District 
Judge has jurisdiction to try such a suit. 
The order of the District Judge requiring’ 
the parties to have tho decision of a 
competent Court, by which ho apparently 
meant tho Court of the Subordinate 
Judge of Moradabad, is an order there¬ 
fore requiring the suit to be decided by 
a Court which has no jurisdiction to de¬ 
cide it. We consider that the learned 
District Judge has refused to exercise a 
jurisdiction which ho alone can exercise 
and accordingly we allow thrs revision 
and we set aside his order of 4th Febru¬ 
ary 1929 and his order of 16th April 
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1929 and wo direct that bo do proceed to 
try this suit according to law. Aa tho 
partioa are both in fault, bocauso thoy 
agreed to tho order of Ith Vobruary 1929 
V 70 direct that tho partios should pay 
thoir own costs in this Court. 

p.N./u.K. Ii.:vision allowed. 
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Mokerji and Bennet, JJ. 

B. Brij Gopal —Applicant. 


V. 


Mt. Dhapi Bai —Opposite Party. 

First Appeal No, 3G of 1930, Decided 
on IGth January 1931, against order of 
Dist. Judge. Azamgarli. D/- 18th Decem¬ 
ber 1929. . 

Guardian and ^Vatd'—appointed guar* 
dian of her * 011 ’* person and property— Y ap¬ 
pealing against appointment alleging that he 
and minor formed joint Hindu family Ques¬ 
tion of jointness in dispute in another suit 
in which X representing minor as his guar¬ 
dian—.Y's appointment was justified. 

X was appointed guardian of the parson 
and property of her son. Agiiust this appoint¬ 
ment the appellant appealed 00 tho ground that 
tho minor and ho were members of a joint 
Hindn family and, as such, no guardian co'nd 
ha appointed in law. Tho qpostion whether 
they roally wore mombors of joint f imily or nov 

was in dispute in another suit in which X re¬ 
presented the minor as his guardian. 

Held : that tho circumstances justified the 

appointment of .Y as guardian. tPaaciOij 

S. B. Johari and Samp Chandra for 

^Shiva Prasad Sinha and Baij Nath 
Sahai^ioT Opposite Party. 

Mukerjl, J. - This is an appeal 
against an order appointing^ Mt. Dhapi 
Bai the respondent as guardian of tho 
Dorson and property of her minor son 
Babu Suraj Karan. Tho appellant, ao- 
cording to tho pedigroo given to us by hia 
learned counsel is five degrees distant 
from the minor’s father. The appellants 
grandfather and tho minor’s grandfather 
wore brothers. The application was 
base*! by tho appellant on tho ground 
that the family of tho partios was joint 
and no appointment of guardian could bo 
made in law in a joint Hindu family. 

The District Judge has not decided 
whether tho family is joint or separate. 
Ho lias taken his stand on tho fact that 
a litigation is going on between Suraj 
Karan on tlie one hand and the appellant 
Brij (lopal on the other in which tho 
question of separation or jointness of 
Suraj Karan’s late father Jaur Mai is m 
dispute. Jaur Mai has. it appears, oxoou- 


ted a will and Brij Gopal's contention is 
that as a niember of a joint Hindu family, 
Jaur Mai could not execute any will so 
as to dispose of tho family property. In 
this litigation, the minor’s mother Dhapi 
Bai represents the minor. 

Tho circumstances disclosed sufficiently 
justify the appointment of Mt. Dhapi 
Bai as the guardian of the person and 
property of Suraj Karan. Mt. Dhapi Bai 
has boon found by the learned District 
Judge to be a Qt and proper person for 
looking after her minor son and manag¬ 
ing the property. Nothing has h en said 
against this view of thj learned Judge. 
As a result, we dismiss this appeal with 
costs. 

S.N./r.K. Appeal dismissed. 

* m I » 
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Meaks, C- J. and Sen, J, 

Shair “Plaintiff—Applicant. 

V, 

Jagmohan Ram and another —Defen¬ 
dants—Opposite Parties. 

Civil Rovn. No 318 of 1930, Decided 
on 16th December 1930, against order 
of Munsif, Azamgarh, D/- 12th March 
1930. 

faj Civil P. C. {5 of 1908), O. 8, R. 1— 
Written statement not filed by defendant or 
his agent but by third person—Procedure is 
not regular. 

Whore the written etatemont on bohxlf of the 
dofondvnt is not filed by him personally or oo 
his behalf by a duly cooetituted agent but 
by a third person, tho procedure is not regular. 
It is not sanctioned bv the Code {V 38*5 0 1] 

(b) Civil P. C (1908), S. 115—Remedy by 
invoking revistonal powers of High Court 
should not be exercised unless as last re* 
source for aggrieved party. 

The right to file a rovision under S. 115 is 
dopendont upon tho fulfilment of the con* 
dilion tbit no otbor remedy by suit, by appli* 
evtion or by appeal is availablo to the applicant. 
It is a recognized rule of procedure that the 
special and extraordinary remedy by invoking 
tho revistonal powors of the Court sbould not 
bo exercised unless aa a last resource for an 
aggrieved litigant . 7 All* 407 ; 7 Jiofn 341 ; 
10 All 110, n^L on. fP 835 C 2] 

(c) Civil P. C. (1908), Ss. 2 (3), 96 and 115 
—Cause of action specifically pleaded and 
distinct relief claimed against defendant 
who was impleaded not merely for con* 
venience—Order directing removal of defen¬ 
dant's name from array of parties Is decree 
and is open to appeal and not revision. 

Where a cause of action against a defendant 
is spocifically ploido’i and a distinct relief has 
been claimed against him, and tho defendant 
is not imple.'^ded only for the sake of con- 
venioQco an order directing the removal^ of bis 
name from the array of tho parties is in sub- 
si \nce, although not in form, a derreo, becanso 
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the effect of the onler is the refusal to grant 
the relief to plaintiff which be had prayed for. 
The proper remedy for the party aggrieved 
from the order is to file an appeal from it 'and 
not au application in revision under S. 115 : 
42 Mai. 2lt); .1. I. li. 1925 Pal. 121; i-i 
Mai. 812 ; .1. I . li. 1922 Mad. 332 ; A. I. R. 
1920 Mad. 687 and .1. I. R. 1923 Mad. 690, IHil. 

[P 333 0 1. 2] 

,4/. ]Valiullah and N. U. A. Siddiquc — 
for .Applicant. 

U. S. Bajpai —iov Opposite Parties. 

Mears. C. J. —This is an application 
for revision of an order jjassad by the 
City Mimsif of A^^aingarh on 12bh Ivlarch 
1930 directing that tiie name of Babu 
Janki Nath Sihai bo struck off the plaint 
under O. 1. R. 10, Cl. (2). Civil P. C. 

The applicant had instituted a suit 
for damages for malicious prosecution 
against two defendants vij5., Jagmohan 
Ram, the complainant, and Babu Janki 
Nath Sahai, the trying Magistrate, upon 
allegations which appear to us to bo 
somewhat curious. 

Jagraohan Rara, defendant 1, and Shair 
Ali, plaintiff, are residents of Baragaon, a 
village within the jurisdiction of the 
Subdivisional Magistrate of Ghosi. On 
I2th October 1928, .Tagmohan Ram 
lodged a complaint against Shair Ali, the 
plaintiff, Ziauddin, his father, Alim 
Uddin, and Barbu Bhar, in tlie Court of 
Babu Janki Nath Sahai who was the 
Subdivisional Magistrate of Ghosi under 
Ss. 4‘47 and 323, I. P. 0. During the 
pendency of the complaint, Babu Janki 
Nath Sahai was transferred from Tahsil 
Goshi and was put in charge of Tahsil 
Sagri in the same district. On the 
application of the complainant, the Dis¬ 
trict Magistrate transferred the case to 
Babu Janki Nath Sahai presumably upon 
the ground that he had heard the case 
in part. Upon a concideration of tlie 
evidence, Babu Janki Nath Sahai dis¬ 
charged Barhu and Alim Uddin. It is not 
known if the case proceeded against Ziaud- 
din at all or what orders were passed 
about him. It is nob improbable that 
Ziauddin might not have appeared before 
the Pargana Officer because of his alleged 
illness. The Magistrate convicted the 
plaintiff Shair Ali on 15tb January 1929 
and sentenced him to six weeks’ rigorous 
imprisonment and a fine of Rs. 50, and 
further ordered that, in default of pay¬ 
ment of tine. Shair Ali was to be im¬ 
prisoned for a furtner period of six weeks. 
The Magistrate also ordered that Shair 
AU should pay to Jagmohan Ram, com¬ 


plainant, and to Barhu and Alimuddm 
the sums of Rs. 20, Rs. 10 and Rs. 10 as 
court-fee, process fee and compensation 
respectively. 

On appeal by Shair Ali, the learned 
Sessions Judge reversed the conviction 
and sentence on 28th February 1929 and 
directed his acquittal on the ground that 
the charge under S. 451, I. P. C., had 
not been proved. 

The present suit for malicious prosecu¬ 
tion was commenced bv the plaintiff on 
12th February 1930 against the two de¬ 
fendants and the relief claimed was in the 
following terms : 

“That a decree may be passed in favour of the 
piaintiff and against the defendants for tho 
recovery of Its. 1,009 as detailed on account of 
the expenses incurred by tho plaintiff in iho 
criminal case, for loss in business and for 
physical and mental suffering.” 

Plaintiff describes defendant 1 as a 
highly litigious person and a great mis- 
chiefmonger who bears a bitter animus 
against the Mussalmans in general and 
against the plaintiff in particular. De¬ 
fendant 2 is also a hater of Mussalinana. 
tvhose tenure of office as Sub-divisional 
Officer of Ghdsi was characterized by a 
policy which was distinctly anti-Muslim. 
The plaintiff avers that the complaint 
dated I2bh October 1928 was instigated 
and inspired by defendant 2 who during 
the progress of tho trial harassed and 
persecuted tho plaintiff in a variety of 
ways, the details of which arc set out m 
the plaint; that on i7th November 1928, 
while recording the stiitemeot oi the 
Nvifo of Barhu accused, defendant 2 made 
her to say that the plaintiff had con- 
cealed her husband; that acting ”Pon 
this statement the Magistrate took the 
plaintiff under custody on account of 
the absoondance of Barnu accused and 
that the plaintiff remained m the lock 
UP till 28th November 1928 when he was 
released by the order of tho learned 

Sessions Judge. 

The allegations in the plaint ware sup¬ 
plemented and developed by further 
statements recorded under O. 10, R. 2, 
Civil P. C. The plaintiff added that 
20 days before the institution of the 
complaint defendant 2 bad told the 
plaintiff in the presence of defendant 1 
that he would have his bead crushed. 
He also stated that he had oveihoa,rd 
defendant 2 asking defendant 1 to in- 
atituto criminal oases against tw’O or 
three Mahomodans and to add one or 
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two Hindus as oo-aooused, presumably 
as a matter of policy. 

It is nob within our province to go into 
the merits of those allegations. 

It is clear from the plaint that 
the suit instituted by Shair Ah is not 
under S. 79, Civil P. C., against the Gov¬ 
ernment or against the Secretary of State 
for India in Council. It is nob cle^ whe¬ 
ther defendant 2 was being su^ as a 
public ollicer in respect of any act pur¬ 
porting to be done by hitu in his oihcial 
capacity and as to whether tlio provision 
of S. 80, Civil P. C., war complied with. 
We are inclined to think that the suit 
was not intended to be filed against the 
defendant for acts purporting to be done 
in his official capacity. 

The Local Government undertook to 
defend the suit on behalf of defendant 2. 
It is curious however that no wiitten 
statement was filed by defendant 2 per¬ 
sonally or on his behalf by a duly con¬ 
stituted agent. A written statement on 
behalf of defendant 2 was filed by Mr. 
,V. Mehta, Collector of Azamgarh. The 
jdocumont was verified by V. Mehta, 
Collector, Azamgarh” on 11th March 
1930. We are of opinion that this pro¬ 
cedure was not regular. It is not sanc¬ 
tioned by the Code of Civil Procedure. 
No rule having the force of law has been 
brought to our notice to justify this pro¬ 
cedure and we are aware of none. As 
however the learned Judge took no excep¬ 
tion to this irregularity nor did the plain¬ 
tiff we think that we should not remit 
the case for the irregularity to be cured 
but should decide the case on the record 

as it has come to us. 

One of the pleas taken in the written 

statement was to the following effect : 

“The :iets of the dofendtn's oq which the 
plaintiff h 18 based this claim were done or 
ordered to bo done by him as a Magistrate act¬ 
ing judicially in discharge of his judicial duty 
within the limits of his jurisdiction ; and the 
defendant at the time in good faith believed 
himself to have jurisdiction to do and order 
the acts complained of. The defendant is 
therefore protected from any liability to the 
plaintiff by the Judicial Officer’s Protection 
Act of 1850.“ 

The Government Pleader appears to 


have pleaded in demurrer that on the 
facts alio ted, no cause of action had ac¬ 
crued against defendant 2 and that the 
latter was protected by Act 18 of 1850. 

On 12th March 1930 the learned 
Munsif took up this preliminary issue. He 
hold in view of he pleadings (written 


and verbal) that the complaint had not 
boon filed at the instigation or with the 
connivance of defendant 2 and that the 
plaint did not disclose any cause of action 
against him. He therefore ordered as 
follows : 

“1 thorafore order under 0. 1, R. 10, Cl. (2), 
that tho name of defendant 2 be struck off the 
plaint and thit tho register be amended accord¬ 
ingly. Defendant 2 is to get his costs if ho has 
incurred any.” 

A formal order was drawn up which 
directed that tho plaintiff do pay to 
defendant 2 the sum of Rs. 51 the amount 
of costs incurred by him on account of 
this application. 

Shair Ali has filed a revision to this 
Court from the aforesaid order. We do 
not propose going into the question whe¬ 
ther the order in question on the merits 
fulfils the requirements of S. 115, 
Civil P. C. 

The right to file a civil revision under 
S. 115 is dependent upon the fulfilment 
of the condition that no other remedy by 
suit, by application or by appeal is avai¬ 
lable to the applicant. It is a recognized 
rule of procedure that the especial and 
extraordinary remedy by invoking the 
revisional powers of this Court should 
not be exercised unless as a last resource 
for an aggrieved litigant : Sunder Das v. 
Mansa Ham (1) ; Siva Nathajiv. Joma 
Kasinath (2) ; Sheo Prasad Singh v. Kas- 
tu.raKuer{3). Gopal Dasv. Alaf Khan (l) 
and J. J. Guise v. Jaisraj (5). 

If the order dated 12th March 1930 
was in effect and substance a decree in 
favour of defendant 2, and against tho 
plaintiff, the remedy of tho plaintiff was 
by an appeal to the District Judge of 
Azamgarh within tho time provided by 
law. The application for revision ap¬ 
pears to have been presented to this 
Court on 20th May 1930, when the period 
for filing an appeal to the District Judge 
had already expired. 


Order 1. R. 10. Cl. (2). Civil P. C.. pro¬ 
vides that the Court may at any stage of 
the proceeding order that tho name of 
any party improperly joined wiiether as 
plaintiff or defendant be struck out. An 
order striking out the name of a party 
is not necessarily a decree. Where the 
plaintiff had impleaded a person i^^oly 

(1) [1885] 7 aTl 467="{l8^^rA. W. N. 67. 
.1883] 7 Bom. 341. 

1888] 10 All. H9=(1888) A. W. N. 26. 
:i889] 11 All. 383=(1809) A. W. N. 151. 
1693] 15 All. 405=(1893) A. W. N. 172. 


(• 2 )- 

(81 

(5) 
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npon the ground of convenience and the 
plaint discloses no cause of action 
against him and the plaintiff has claimed 
no relief against him, the order of the 
Court directing the removal of the name 
of such a defendant does not operate as 
a decree, for it has not the effect of an 
adjudication, and the integrity of the 
original claim remains unbroken. Where 
howover a cause of action against a 
defendant has been specifically pleaded 
and a distinct relief has been claimed 
against him the order directing the remo¬ 
val of his name from the array of 
jpartios is in substance, although not in 
form, a decree because the effect of the 
order is the refusal to grant the relief to 
the plaintiff which he bad prayed for 
against him. Defendant 2 was not im¬ 
pleaded only for the sake of convenience. 
The plaintiff had sued him because of an 
alleged cause of action against him and 
the plaintiff had prayed for a decree 
against him for Rs. 1,000 as damages. 
The effect of the order passed by the 
Munsif is the virtual dismissal of the 
suit against him and the latter has been 
awarded his costs from the plaintiff. We 
are ctearly of opinion that the order 
sought to bo revised was in substance a 
decree and was open to appeal as such. 

In R i.ma Rao v. Raia of Pittapur (6) 
it was held that an order in a suit strik¬ 
ing out from the array of parties a defen- 
dant as an unnecessary party under O* 1* 
E. 10. Cl. (2). Civil P. C., and^ thus dis¬ 
missing the suit against him was in 
effect a decree and was appealable as 
such, Seshagivi Ayyar, J.. is reported to 
have said as follows (p. 225): 

"lu a wav, the conclusion of the Subor^nato 
.Tudgo mav bo said to como w.thm n. 1. R 10^ 
But whst we have to see is the substance ot ho 
order and not the form of it. In h«3 order, the 

Subordinate Judge examines the right of the 

plaintiff to bring a suit like ^ 

concludes, having regard to certain authonlies 
which ho has quoted that such a suit would not 
lift Tn inv opiojoa this is au adjudication 
(leterminiDg the rights of the plaintilT to bring 
A suit of this uaturo ; and his order is a 
‘■docroe” as defined in S. 2. Cl. (2). Civil P. 0. 
I am disposed to agree with Mr. G. P. Rama- 
fiwami Ayyar who appeared for the appellant 
tliafe unless the removal of the plaintiff or de¬ 
fendant leaves the suit intact, 0. 1, R. 10, 
Cl. (2), cannot apply.” , , ^ , , . „ 

It may bo conceded that technically 
speaking the proper form of the order in 
the present case ought to have boon-the 
dismissal of the ola^_^ gainst defen- 

(G) [1019] 4-2 Mad. 219=49 I. 0. 835. 


dant 2 and not merely the striking off 
of his name. It is patent however that 
the effect of the order is the dismissal 
of the claim and that fact is emphasized 
by the order that the plaintiff is to bear 
the costs* of defendant 3. The decision 
of Rama Bao v. Raja of Pittapur (6> 
followed'by ,Das and Ross, J.T.. in in re 
Ramji Oandeij v. Alaf Khan (•') vpho held 
that wgii'o in a suit for partition on the 
applicat’ion of the plaintiff an order was 
passed dismissing two persons viz. 
Biohan and Ritubhajan from the suit and 
striking out their names under O. 1, 
R. 10, Civil P. C.. that order must bo 
looked upon as a decree, as it amounted 
to a refusal to adjudidate upon the claim 

of these two persons. 

1x1 Ayyamudali Velanv. Veerayee [o) 
it was held that a refusal to implead a 
person as a legal representative of a 
deceased plaintiff on the ground that the 
cause of action did not survive was a 
decree, because it had the effect of finally 
depriving the person refused of all hia 
ri‘’hts in the suit and practically putting 
an end to the litigation altogether. The 
principle underlying this decision is 
clearly in accord v;ith the cases already • 

referred to. , v ‘ 

The following three cases have been 

cited on behalf of the applicant in sup¬ 
port of his contention that the order in 
question was not a decree and therefore 
not appealable as such; (l) Shanmuka 
2^adan v. Arunachalavi Chetty (9), Linga 
Aiyar Lakshuviana (lO) and iJafna- 
chalam.v. Siva Chidambaram {li). Th® 
first and the third cases are distinguish¬ 
able; the second is irrelevant. 

In the first-mentiooed case the suit 
was one for partition brought by four 
minor sons against their father. Defen- 
dants 7 to 18 were persons who held 
monov decrees, some of them against 
defendant 1 alone, others against defen¬ 
dant 1 and the plaintiffs, all obtained 
on debts incurred by defendant 1. On 
the objections of the defendants the 
names of defendants 7 to 18 were struck 
out as being improperly joined, 

‘Tho lower Court does not say that it remove 
tbom from the record; it does not say that the 


(7) A. I. R. 1925 Pat. 121=85 I. 0. 90—3 
Pat 859 

(S) [1920] 43’M.\d, 812=38 I. 0. 498. 

(9) A. I. R. 1922 Mad. 332=f>9 I. C. 9Gl-4> 
Mad. 194. 

(10) A. I. R. 1026 Mad. 097=94 1. C. 123. 

(11) A. I. R. 1923 Mad. G90=7U I. C. 207. 
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suit is dismissod as against them It 

is objected that uo appeal lies against such deci¬ 
sion and certainly none is provided direct^' 
the Code, and as the lower Court’s decision, 
understood in the manner in which we under- 
stand'it, is not a decree and is not a conclusive 
determination of the rights of the parties with 
regard to any of the matters in controversy and 
does not come within the definition of ‘ decree ’ 
in S. 2 (2), there can be uo appeal against it 
directly. ^ 

It does not appear from the report that 
any relief had been claimed agaitist de¬ 
fendants 7 to 18. If the plaintiffs had 
asked for no relief against them and the 
defendants were impleaded simply for 
the sake of convenience, the view taken 
in this case was justified. It is in this 
sense that the case was understood in 
Matnachalam’s case (ll) and we also 


reported in Rama Rao v. Raja of Pitta- 
pur (6) and Ayijaviudali Velan v. Veer- 
ayee (8). We are in complete accord with 
the view expressed at pp. 704 and 705 (of 
45 M. L. J,) and with the reasons set out 
there. 

Both upon principle and authorities, 
we have no doubt that the order in con¬ 
troversy was in substance a decree as- 
defined in the Code of Civil Procedure 
and was appealable as such. 

As the applicant did not pursue the- 
right remedy, he cannot be permitted to 
come up to this Court in revision and 
challenge the order under S. 116, Civil 
P. G. We dismiss this application with 
costs. 

r.m./r.k. Application dismissed. 


understand it in that sense. 

[n Liitga Aiyar's case (10) the plain¬ 
tiff had sued to recover certain money 
due from the widow of Subbaraya Aiyar 
and bis brother. The District Munsif 
directed that the name of the brother be 

Consent I strike off defendant 2'3 
name. Plaintiff will pay by consent halt of his 

costs*’* 

The only point which was in issue in 
second appeal was whether defendant J 
was to be considered to be sUll a party 
to the suit under S. 47, Civil P. C., m 
suite of his name having been struck ofl. 
It was held that in spite of his name 
being struck off. the brother continued 
to be party to the suit within the mean¬ 
ing of S. 47. Expln. There was no 
issue nor any decision on the point whe- 
ther the order operated as a decree under 

S. 2 (2) of the Code. 

The third case was an application tor 

revision under S. 

8 107 Govornmont of India Act» and 
arose out of a suit for possession, parti¬ 
tion and mesne profits. T^re was a 
large array of defendants. Defendants 
43 to 99 were tenants-at-will, who with 
the consent of the heads of the Chetties 
were joined as parties in order that pos- 
session may be given to the plaintiff. 
The plaintiff bad asked for no relief 
against them and they were impleaded 
only for convenience. No substantial 
right had been determined between the 
plaintiff on one aide and these defendants 
on the other and the effect of deleting 
their names did not operate to terminate 
the litigation altogether. Upon these 
grounds, it was held that the matter did 
not fall within the principle of the oases 
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Sen, J. 

Secy, of State —Applicant. 

V. 

F. Harnarain Chand Bilangaj, Agra 
-•Opposite Party. 

Civil Revn. No. 373 of 1930, Decided 
on 20th January 1931, against decree of 
Small Cause Court Judge, Agra, D/- 31st 
May 1930. 

Railway* Act (9 of 1890), S. 55 (2)—Notice 
of auction sale published in newtpapert, not 
local—No sale of goods can be validly ef¬ 
fected. 

Where a Railway Company without the pub¬ 
lication of notice of auction sale in local news¬ 
papers, sells the goods under the impression that 
notice of the sale published in other newspapers 
was sufficient, the compdny cannot be said to 
have complied with the terms of the section and 
one of the conditions not having been fulfilled, 
no sale of goods can validly take place. By 
"local newspaper" is meant a newspaper which 
is issued from the locality and not a newspaper 
issued elsewhere and read in that locality. 

[P 338 C 2] 

U. S. Bajpai —for Applicant. 

S. N. Seth —for Opposite Party. 

Order. — This is an application for 
revision of the order of the learned Judge 
of the Court of Small Causes at Agra, 
dated 3lst May 1930, allowing the plain¬ 
tiff’s claim against the defendant-appli¬ 
cant for Rs. 170. 

Two waggons of coal ware despatched 
from Musanda by a Colliery Company 
to a firm at Agra carrying on business 
under the name and style of Krishna Ice 
Factory. The railway receipt was en¬ 
dorsed by the consignee in favour of Har 
Narain Bengal Chand, who are the plain¬ 
tiffs in the action. The plaintiffs’ olaia> 
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against the Kailway Company was 
founded upon tort. They alleged that 
the Railway Company did not deliver 
the goods to the consignee and unlaw¬ 
fully sold the goods to a third party 
without any statutory powers. 

The goods were consigned from Mu- 
sanda on or about 6th March 1929 and 
reached Agra on I3th March. No notice 
of the arrival of the goods was sent by 
the Railway Company to the consignee. 
One of the questions in controversy in 
the case is as to whether the Railway 
Company was bound under the statute 
to give notice of the arrival of the goods 
immediately on the date of its arrival. 
The goods appeared to have been unloaded 
by the consignee, but they were not 
removed from the railway premises. This 
however is a point on which the finding 
of the learned Judge is by no means very 
clear. On I6th March 1929, the Rail¬ 
way Company asked the Krishna Ice 
Factory to remove the goods and to pay 
certain charges. A protracted corres¬ 
pondence followed. The Krishna Ice 
Factory did not pay either the railway 
freight or the wharfage claimed. The 
result of it was that the Railway Com¬ 
pany sold the goods at auction on 29th 
June 1929 for Rs. 320. The present suit 
was instituted against the Railway Com¬ 
pany for recovery of the value of the 
goods so sold and Rs. 6 for the costs of 
the notices of correspondences The 

learned Judge of the Court of Small 
Causes has decreed the claim. It is con¬ 
tended that the learned Judge has mis¬ 
conceived the nature of the powers pos- 
•sessed by the Railway Company and has 
misapplied them to the case m hand. 
Reliance has been strongly placed upon 
S. 55 (2), Railways Act (9 of 1890) which 

runs thus: ^ , 

••When any animals or goods have been de¬ 
tained under sub-S. (1). the railway adrainistra- 
tion may sell by public auction, m the case o 
perishable goods at once, and m the case oI 
other goods or of animals on the expiration of 
At least 15 davs notice of the intended auction, 
published in one or more of the local news- 
nApers or where there are no such newspapers, 
fn such a manner as the Governor-General in 
!.onncil mav prescribe, sufficient of such animals 
or goods to’produce a sum equal to the charge. 
InA all expenses of such detention, notice and 
^ale including, in the case of animals, the 
Expenses of the feeding, watering and tending 

thereof.*’ , . . . 

The Railway Company prior to putting 

up the goods for sale ought to have pub- 


lished a notification in terms of this pro-i 
vision in one or more of the looal news- 
papers. For some reason or other which 
has not been explained, the notification 
was not published in any one of the news¬ 
papers of Agra. It was published in the 
“Bengali” of Calcutta and in the "Vart- 
man” of Cawnpore. Clearly therefore 
there was no compliance with the terms 
of this section. The Railway Company, 
not having fulfilled one of the conditions 
no sale of the goods could validly take 
place. The claim of the plaintiffs against 
the Railway Company was therefore well 
founded. Mr. Uma Shankar Bajpai for 
the Railway Company contends that, 
“local newspaper” means any nowspipor 
which is read at Agra. It is not im¬ 
probable that the two newspapers m 
which the notification was published are 
read at .\gra. but there is no evidence 
forthcoming in the case. But I am not 
prepared to accept the interpretation put 
by Mr. Bajpai. By “local newspaper 
I understand a newspaper which is issued 
from the locality. The rosqlt is that 
this application fails. It is accordingly 

dismissed with costs. 

K N./R.K. lievision /Fas'-rt;??? 1. 
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Dalal, J. 

Mt. Ashraf Zaii Begavi and another 
Appellants. 

V. 

Laita Prasad —Respondent. 

Second Appeal No. 666 of 1929, Deci- 
ded on 1st December 1930, from decision 
of Addl. Sub-Judge, Farrukbabad, D/- 
31st January 1929. 

(a) Tran»fer of Property Act (1882), S. 40 
-Agreement by hu.bond to wife to pay her 
certain monthly allowance and hypotheca¬ 
tion of his property made for further a»su- 
rance-Wife given right to recover amour^ 
u tU—Prooerty transferred by husband 
TrWerL'TueTb, o„ b.si. .bM. .b. 

had charge on properly-Hu.band joining 
wife in prosecuting appeal-Agreement held 
and transferee being without notice 
of agreement, transfer held, valid. 

\n acteement was executed between 
husband and a wife that the wife would get a 
certain monthly allowance on failure of which 
she could recover the amount by suit, ine 
ntopertv was also hypothecated for further as¬ 
surance. The property was transferred by the 
husband. The wife sued the transferee on the 
Rtound that her husband’s agreement had cre¬ 
ated a charge on the property. In appeal the 

husband also was a party with his wife. 

BeU : that under the- circumsUuces, the 
bo-’us nature of the agreement was cleirly ap- 
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mront. It wa?? intended to be need ngainst 
•strangers and not against the husband himself 
as was visible from the fact that the husbiuin 
was a party to his wife when according to her 
their relations wore strained. The agreement 
therefore had not created anv interest in the 
property in favour of the wife. The transferee 
being without notice of agreement and nmuR 
purchaser for value could not be hold liable for 
pavment of the amount montiouod in the 
mentontof the property : 13 All. -S and 33 
Cal 935. .I.-/. R. 1925 .If/. GO v‘nd dH .1//. 

•065. 340 U IJ 


the lower appellate Court, the wife never 
came forward to claim any maintenance 
since 1909 to the present day though the 
husband made several transfers by way 
of mortgage between 1921 and 1925. 

The question at issue therefore is whe¬ 
ther an interest in the property is cre¬ 
ated by the document of 1909. In 
Kisha>i Lai v. Oanga Rani (l) that great 
jurist Mahmood, J.. approved of the ob¬ 
servations of Dr. Ghosh in his Transfer 


(b) Transfer of Property Act (1882), S. 3 
Notice. 

The question of notice is a 6»ie8tioa of f act : 

.4. /. R. 1921 P. C. 112. Rff. [P ^40 ^ 

B. Johari - for Appellants. 

H. L. Chatiirverti—toT Respondent. 

Judgment.—The plaintiff, Mt. Ashraf 
Zadi, wife of Aziz Alam, sued one Lalta 
Prasad, transferee of her husband s 
property for enforcement of a charge 
by sale of the property. Under a regis¬ 
tered deed the husband had promised 
to pay his wife Rs. 4 a month by way 
of maintenance in case there was dis¬ 
union between himself and her. and 
she resided in his house. He further 
stipulated that if he did not P«-y ^ 
maintenance monthly the 
be realized from him by suit. The pro- 
party was hypothecated 
o kafil) for further assurance. What he 

agreed was that ho would nob 
any deed of sale or gift or alienate the 
property and that such ^ document 
^ouM be void if he did so. He caUed 
the security a zamanatnamah. “ w^s 
argued on behalf of the plaintiff that 
this document created an interest in the 
property and that therefore eha was 
entitled to recover the money by sale of 
the property. The learned Judge of the 
iL^r appellate Court held that no inter- 

• eat in the property was created by the 

deed. Though he has not specifically 
said BO, .he held S. 40. T. P. Act, appli¬ 
cable and held that the plaintiff was not 
.entitled to recover the money out of the 
property because the transferee had no 
notice of her right on her husband's obli¬ 
gation. This is a second appeal nob only 
by Mt. Ashraf Zadi but also by her 
husband, the defendant. This indicates 
that in reality it is nob the woman who 
wants the money but-ber husband who 
•after making a complete alienation of 
the property, desires to take advantage 
•of a document long since executed by him 
in favour of his wife. As pointed oat by 


cf Property Act: 

“a charge must be distinguished from a mort¬ 
gage as defined in the Act, more specially from 
a simple mortgage. In every mortgage there 
must be a transfer of interest in a specific im- 
mov.vble property, while in the case of a mere 
charge no interest is transferred.” 

These observations were referred to 
and sought as a support by Mookerji, J., 
in Royzuddi v. Kali Nath Mookerjee (2) 
at 992. He observed under authority of 
what was said by Mahmood, J., in the 
Allahabad ruling that a mortgagee can 
follow the mortgaged property in the 
hands of a transferee from the mortga¬ 
gor, whereas a charge can be enforced 
against a transferee only if it is shown 
that he has taken with notice of the 
charge. The learned counsel for the ap¬ 
pellants here quoted a Bench ruling in 
the case of Mahadeo Prasad v. Anandi 
Lai (3), where the learned Judges agreed 
with the observations of the learned 
Chief Justice in Maina v. Bachohi (4) 
that it was much too broad a proposi¬ 
tion to state that in all cases where by 
act of parties or by operation of law im¬ 
movable property of one person is made 
security for payment of money to an¬ 
other and the transaction does not am¬ 
ount to a mortgage, the security will nob 
be enforced against sucli transferees with¬ 
out notice. These observations do not 
lay down any principle but are merely 
by way of a warning that an enquiry 
must be made in every case whether a 
charge has created an interest in immov¬ 
able property or not. The cases dealt 
with in this ruling and in the ruling in 
the case of Idaina v. Bachohi (4) were 
those where a specific decree of a Court 
of law had been passed for maintenance 
making it recoverable by sale of a certain 
property. Such however is not the case 

'(i)H890]T8 All. 28=(1890) A. Wr N72ld. 

(2) [1903] 83 C&l. 965=4 C. L. J. 219. 

(3) A. I. R. 1925 All. 60=92 i.C. 348=47 All. 

90 

[1906: 2h All. G55=(1900) A. \V. N. 105= 

J A. L. J. 551. 
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here. The plaintiff’s claim does nob ae- 
pendon any decree of Court 
favour making the property m suit liable 
for payment of the maintenance allow¬ 
ance. The agreement executed by her 
husband was of a vague character and 
hedged round with conditions. It is ob- 
viousthatit was intended to be used 
only against a stranger and not against 
the husband himself. The fact that the 
ihusband is prosecuting this appeal at a 
time when according to the wife, the 
conditions are such that the husband is 
unfriendly to her clearly indicates the 
bogus nature of the document. In my 
oprnion it has not created any interest 
in the property, and therefore a trans¬ 
feree for value without notice cannot be 
held liable for payment of the amount 
mentioned in the agreement out of the 
property. The question of notice is a 
question of fact. The lower appellate 
Court has decided this issue against the 
plaintiff woman. In this connexion it 
was argued that registration was suffi¬ 
cient notice. This argument is met by 
the observations of their liordships of 
the Privy Council in Tilak Dhari v. 
Ehedan (5). It was held there that the 
proposition involved is not one of law 
bub of fact, and as each case _ arises it 
should be determined whether in that in¬ 
dividual case the omission to search the 
register taken together with the other 
facts, amounts to such gross negligence 
as to attract the consequence which re¬ 
sults from notice. This point has been 

considered by the learned Judge of the 

lower appellate Court and I agree 
with the findings recorded by him. This 
appeal is dismissed with costs. Permis¬ 
sion is granted to appeal by way of 

Letters Patent. , , 

■h.v./e.K. Appeal disimssed. 

-7srTT"RrT921 P. 0. 113=48 Gal. 1=57 I.C. 

' ’ *465=47 I. A. 239 (P.C.). 
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MUKERJI AND BENNET, JJ. 
l^ariku Shigh and others — Defendants 
—Appellants. 

V. 

parmaimanaytd Singh and others — 

S Appeal No. 35 of 1927, Decided 
on find April 1930, from decree Addl. 
Sub-Judge, Ballia. 


Civil P. C. (1908), O. 34. Rr. 4 and 5— In¬ 
stalment decree under O. 34, R. 5, in lerma- 
of compromise—Instalments payable on fixed 
dates—No appeal against decree—Decree be¬ 
comes final and decree-bolder can apply for 
preparation of final decree under O. 34, R. 

5, v/ithin three years from default in pay¬ 
ment of instalment. 

If a preliminary mortgage decree under O. 34,. 

R. 4, purporting to be in terms of the compro¬ 
mise of the patties provides for the payment of 
the mortgage amount in instalments payable- 
on the fixed dates, has not been appealed against, 
it becomes final and there is nothing to debar 
the decree-holder from applying for preparation 
of the final decree under O. 34, R. 5, within 
three vears from the date of default in payment 
of an instilment : A. I, H* 1927 All. 167 (F. 

Dist. [P 311 0 1. 2] 

Ambika Prasad Pandey — for Appel¬ 
lants. 

Nihal Chand Vaish, Peary Lai Banerji 
and Kapil Deo Udalaviya ““ for Respon¬ 
dents. . , 

Bennet. J— This is a first appeal by 

the defendants against a final decree for 
sale prepared under O. 34, R. 5. The* 
argument on appeal is that the provi¬ 
sions of 0. 34, R. 4 are not applicable to- 
a mortgage decree based upon a compro¬ 
mise and the Court below has therefore- 
erred in law in directing the preparation 
of a final decree, and further that the> 
application for the preparation of the- 
final decree is barred by time. The facts- 
very briefly are that there was a mortgage' 
executed by the predecessors of the de- 
fendants-appellants on 8bb June 1910, for 
a sum of Rs. 12,000 in favour of the pre¬ 
decessors of the plaintiff-respondents. 
This was a usufructuary mortgage by 
which the usufruct of some 40 bighas odd’ 
of sir plots was mortgaged in lieu of in¬ 
terest, and two zamindari shares were- 
mortgaged as security for 
mortgage money. A Suit No. 4 of 1913 • 
was brought by Maharaja Kesho Prosad. 
a stranger to the present case, in which' 
it was declared that the 40 bighas of sir 
was bis property. Therefore as the pro¬ 
perty given by way of usufruct for pay¬ 
ment of the interest was lost to the mort¬ 
gagees, a compromise was entered into- 
between the parties. That compromise* 
was filed in Court, and all the defen¬ 
dants with the exception of Dharam Deo, 
were parties to the compromise. The- 
compromise therefore became the subject 
of a decree, and the decree which was ex 
parte against Dharam Deo and against the* 
other defendants was based on a com¬ 
promise. The order for the preparation.* 
of a decree was dated 31st January 1923. 
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Accordingly a preliminary decree was 
drawn up purporting to be under 0. 34, 

R. 4 in which the terms of the compro¬ 
mise were set forth, and the decree then 
embodied two orders, the second of which 
was : 

^‘if such payment is not made into Court, the 
mortgaged property, or a sufficient part thereof, 
be sold, and'that the proceeds of the sale (after 
defraying thereout the expenses of the sale), bo 
paid into Court and applied in payment of what 
is declared due to the plaintiffs together with 
-subsequent costs, and that the balance, if anj, 
he paid to tbo defendants.” 

The first instalment of Rs. 8,000 was 
■to be paid on 38th June 1923, and the 
second instalment on 17th June 1924. 
The defendants did not make any 
ment. Accordingly on 11th June 192b, 
•the mortgagees filed an application for 
the preparation of a final decree under U. 
34 R. 5. Objections were taken by de- 
•fendant 1 and defendants 2 and 3 against 
•the preparation of that final decree, and 
■their objections having been dismissed by 
the lower Court, the present appeal has 
been filed. The desire of the appellants 
•is to claim that the preparation of the 
decree under O. 34, K. 4 was inoorreot, 
■and that as the period of three years has 
■elapsed between the date of the decree, 
31st January 1923. and the application 
for preparation of a -final ^®cree, 11th 
June 1926, the Court should hold that 
the decree-holder is time-barred. 
able to execute his decree for Rs. 16,000. 
-On the other hand, the respondents con¬ 
tend that as a default took place on 28th 
June 1923 when the judgment-debtors 
Jailed to pay the first instalment ^nd the 
anplication for the preparation of a final 
Sr^asmade within three years on 
iifh Tune 1926 therefore their applica- 
“on is not tlme.barrod. The first pent 
to be noted is that none of the defendants 

made any r'i wS 

decree passed under O. 34, R. 4. Who 

fcher that decree was right or wron^. it 
has now become final as a preliminary 
decree between the parties, and it is not 
open to the defendants to bring that 
decree now in appeal on the ground that 
it is not in accordance with their com¬ 
promise. , , , JS 

Reference is made by the learned coun¬ 
sel for the appellant to Askari 
Jahangiramal (l) where it was held that 
when a compromise decree provides for 

7l) A.I.R. 1927 All. 167=100 I.C. 69=49 All. 
297 (F.B.). , 


the payment of mortgage money in in¬ 
stalments, and does not provide for pay¬ 
ment on a fixed date within six months 
from the date of declaring the amount 
due, O. 34, R. 4 does not apply, and it is 
not necessary to apply for a final decree. 
It is not shown in this ruling that there 
was a preliminary decree which purported 
to be under O. 34, R. 4, and this fact 
alone differentiates the ruling from the 
present case. But we also differentiate 
the ruling from the present case because 
the ruling merely laid down that it was 
not necessary for the decree-holder to ap¬ 
ply for the preparation of a final decree. 
All that the ruling laid down was that, 
if the decree-holder had a decree on a 
compromise which he desired to execute, 
he should not be barred from applying 
for the execution of that decree, on the 
technical ground that a final decree in 
the terms of O. 34, R. 5 was necessary in 
the particular circumstances of that 
C&S6. 

Reference is also made to A. 1. R* 1926 
Oudh 385. a ruling of the Oudh Chief 
Court. That ruling merely laid down 
that it was not necessary for a decree- 
holder to have had a final decree 
prepared if he desired to execute the 
preliminary decree which had been pre¬ 
pared on a compromise. There is there¬ 
fore a. distinction to be drawn from the 
present case in which the decree-holder| 
applies for the preparation of a final de-| 
cree. The learned counsel for the appel-l 
lants has altogether failed to produce 
any authority for this proposition that it 
is not open to a decree-holder to apply 
for the preparation of a final decree under 
O. 34, R. 5 in a case similar to tbe pro- 
sent case. 

We consider that no case has been 
made out in law for the appellants and it 
is obvious that they are entitled to no 
sympathy in equity. Accordingly we 
dismiss the appeal with costs. 

v.b./b.k. Appeal dismissed. 

A. I. R. 1931 Allahabad 341 

SULAIMAN AND YoDNG, JJ. 

Mohammad Jalil Khan and others 
Appellants. 

V. 

Jiam Nath Kama and others Respon¬ 
dents. . 

First Appeal No. 245 of 1927. Decided 
on 17th December 1930. against decision 
of Sub-Judge, Ghazipur, D/- 2-4-1927. 










1931 


Md. jALiii Khan v. Ram Nath 


342 Allahabad 

sft (a) Highway—Procession— Every com- 
mtinity has right to take out religious pro' 
cession along highway—Right is independent 
of tradition and no proof of custom is ncces- 
sary. 

There is right in every community to take 
out a religious procession, with its appropriate 
observances, along a highway. This is an in* 
bcrciit right and does not depend on the proof 
of any custom or long established practice* 
Even if such a precession be an innovation, it 
would be in the exercise of legal rights. The 
right is independent of any long standing tra¬ 
dition and is not lost by mere abstention or 
non^exercise of it for a number of years. An 
enquiry as to the existence or nou-esistence of 
an old custom is therefore unnecessary and ir¬ 
relevant. [P 344 C 1] 

(b) Highway— Procession—Right to take 
out procession on highway can be exercised 
only so as to cause no interference to other 
members of public. 

A public highway is i :.aiaiilv for purposes 
of tratfic and every individual is eutitlcd to 
use it in a reasonable way, But he cannot 
claim it oxclusivoh for purposes of svorship. 
Persons of every socc are entitled to take out 
religious processions through public streets pro¬ 
vided tbit they do not interfere with the ordi¬ 
nary use of such streets by the other members 
of the public. [P 344 0 2"' 

(c) Highway—No right to block public 
thoroughfare completely can be claimed — 
Magistrates and police can prevent such ob- 
struction. 

No right can bo claimed to block a public 
thoroughfare completely so as to prevent other 
persons from exercising tlicir right of way. 
The police authorities are responsible for a pro¬ 
per regulation of trntlic and can issue necessary 
orders for that purpose. Magistrates <are' com¬ 
petent to issue diroctious to preveut obstruc¬ 
tions of public thoroughfares. [P 344 C 2] 

(d) Highway — Right of way—-Right of way 
over public road is subject to order under 
S. 144, Criminal P. C.—No civil suit lies to 
question propriety of order under Crimi¬ 
nal P. C., S. 144. 

The civil Courts have no concern with the 
power of a Magistrate to issue whatever orders 
ho considers necessary, even if it restricts the 
ordinary right of using a public thoroughfare, 
when ho apprehends a danger or in itrgeat cases 
of nuisance under S* 144 and other sections of 
Criminal Procedure Code. No civil suit lies in 
a civil Court to question the propriety of any 
such order. The right of way over a public road 
must always Ije subject to such orders of the 
Magistrate. [P 344 C 2] 

(e) Highway—Procession—Taking out pro¬ 
cession with music is within civil rights of 
community but not exclusive use of highway 
for worship. 

The taking out oi a procession accompanied 
with music whotlier as a part of religious wor¬ 
ship or not, is within the civil rights of a com* 
munity but not an exclusive use of the highway 
for worship. [P 334 C 2] 

sjc (f) Highv/ay— Procession—Worshippers 
in mosque or temple abutting on highway 
have no right to stop music in a procession 
on ground of continuous worship in it. 

Worshippers in a mosque or temple which 
Abuts on a highway have no right to conijiel 


the processionists to stop their music com¬ 
pletely while passing a mosque or temple on 
the ground that there was continuous worship 
inside it. Even if music, whether religious or 
uot, oRencla against the religious sentiments of 
another community, it cannot be objected to on 
that ground. The stopping of the music would 
ofiend the religious sentiments of the proces¬ 
sionists just ah much as its continuance may 
offend the religions sentiment of the other. 
There cau therefore bo no right to insist on its 
complete stoppage. [P 314 C 2] 

(g) Practice—CiviNrights- - Every man can 
enjoy his civil right provided he does not 
infringe others’ rights. 

Every man is entitled to enjoy his own civil 
right provided in doing so he does not infringe 
the legal rights of another. [P 345 0 1] 

(h) Highway—Right to use thoroughfare 
can be exercised in reasonable manner with¬ 
out any Wanton disregard of rights of 
others. 

The right to use a thoroughfare should be 
exercised in a reasonable manner without any 
wADtoa disregard of the legal rights of others or 
a riotous demonstration to provoke animosities. 
No Court will grant a declaration to a plaintiff 
as to a right to do an act on a public highway 
which infringes a public right or a private right 
of the defendant. [p 345 C 1] 

(i) Practice— Relief -- Parties bound by 
contract—Civil Court cannot grant declara¬ 
tion in breach of contract. 

If the parties are bound by a contract inter se* 
a declaration in breach of such contract will 
not be granted by a civil Court. [P 345 C 1] 

(j) Nuisance—Music—All music however 
bad does not amount to nuisance public or 
private. 

There is no right to commit a public nui¬ 
sance on a highway, nor is there any absolute 
right to commit a private nuisance against a 
particular defendant. But all music however 
bad, cannot amount either to a public nuisance 
or a private nuisance, even though it may an¬ 
noy occupiers of u dwelling-house situated on 
the road. [P 345 C L] 

(k) Nuisance—Noise—Noise may become 
nuisance—Whether noise is nuisance is to be 
judged by degree of its intensity, its pia*ce, 
time, mode of committing it and surrounding 
circumstances —Standard is to be of men of 
ordinary habits. 

A noise may-become a nuisance, public or 
private. There is no delinito legal measure for 
A noise becoming a nuisance. It is purelv % 
question depeudiug ou the facts of each case, 
incUxdiug the degree of its intensity, its place, 
the time, the niode of committing it, its <lura- 
tiou and all the surrounding circumstances. 
The standard of judging it is according to that* 
of men of ordinary habits, and uot of men of 
fastidious tastes or of over-sensitive natn ro» 
whether due to religious seutiiiient or not. 

CP 345 C Ij 

(l) Highway-- Procession— Civil suit lies* 
for declaration of right to take out proces¬ 
sion or playing music tn> vicinity of mosque 
or temple—-Suit may be between individual 
or may be of representative character. 

Wheu objection is taken to the taking out of a 
procession or of playing music in the vicinity 
of a mosquo or temple» a civil suit lies for a 
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declaratiou of Lho right to do so. Such a suit 
cau be brought either by individual plaintiffs 
against individual defendants who object or it 
mav he of a representative character, the result 
of which will bind both the communities which 
are represented. [P 346 O 2J 

■ m) Civil P. C. (1908), S. 91—Fewsalf- 
leaders or those chosen by officials do not 
represent entire eommunity. 

A few self constituted leaders or even the 
leaders chosen by officials do not legally repre¬ 
sent the entire community, which must include 
minors. Without proof of valid authority, 
such leaders cannot bind the other members of 
their community. CP 346 C 2] 

(n) Specific Relief* Act (1877), S. 42 — 
Civil Court can grant relief that certain 
members of community have right of proces¬ 
sion along with music on public roads pro¬ 
vided right does not amount to nu.isance-“ 
Right is subject to orders of Magistrate and 
police under S. 144, Criminal P. C. 

A civil Court can graut a declaration to the 
eSect that certain persons both in their indivi¬ 
dual capacities or as members of a community 
have a ri^ht to take out religious and social 
processions accompanied by music along public 
roads even while passing mosques, subject to 
any orders or directions issued by the Magis¬ 
trate or the police, for preventing breaches ot 
the public peace or obstruction of the thorough¬ 
fares or for other matters mentioned in S. 141, 
Criminal P. C.. or under other statutory provi- 
sious or for regulation of traffic, provided that 
the exorcise of such right does not amount to a 
nuisance recognized by law .4. I. H- 1625 
P. C. 36, Expl. ; A. I. n. 1921 All. 146 ; 20 
Mad. 554 and A. I. H. 1925 P. C. 30. Ref. 

[P 3-17 C 1] 

IJ. E. O'Conor and Akhtar Hussain 

Khan—ior .Appellants. 

jV. P. Asthana, li. K. Malaviya, ft. 
Vervia, N.Vervia, Gadadhar Prasad 
and Mokshada Prasad —foi Respondents. 

Sulaiman, J.—This is a defendants* 
appeal arising out of a suit for a declara- 
tion that the plaintiffs along with the 
other Hindus of Bahadurganj are en- 
titled to conduct their processions, both 
aocial and religious, on all the streets 
and thoroughfares, playing music with 
other religious ceremonies according to 
their natural rights as well as customs of 
bhoir community in the usual manner, 
past the sites occupied hy the Juraa 
Mosque and other mosques of the village 
a-> freely as they daat any other place, 
and that the defendant.s have no right to 
otter obstruction or to prevent ttiein from 
doing so at any place therein. The 
plaintiffs allege that they have been 
celebrating their festivals from time 
immemorial and have been conducting 
processions accompanied with music and 
other religious observances, that the de¬ 
fendants in 1924 stopped the plaintiffs 


from playing music in their processions 
near their mosques and moved the Suh- 
divisional Magistrate who issued a notice' 
under S. 144, Criminal P. C., that there 
ware some compromises and several 
orders issued by the Sub-divisional Magis¬ 
trate restricting the plaintiffs’ right to 
take out their processions, that the 
cause of action accrued when the defen¬ 
dants applied to the District Magistrate' 
for action and on subsequent dates when 
proceedings under the Criminal Procedure 
Code were taken. Several written state¬ 
ments were filed, but their purport is the- 
same that the suit for the declaration 
was not maintainable and the plaintiffs 
had no cause of action, that the Magis¬ 
trate’s orders were administrative to 
avoid breach of the peace and the plain¬ 
tiffs could not question them without 
impleading the Secretary of State, that 
the plaintiffs were estopped from going 
behind the terms of three previous com¬ 
promises. that the processions are in¬ 
novations and that the customary reli¬ 
gious ceremonies are not what are al¬ 
leged bv the plaintiffs but are those' 
stated in para. 13 of the written state¬ 
ment that no music was in the past 
played before mosejues and that the noisy 
demonstration of the processionists is a 
public nuisance as recognized hy law and' 
a declaration of an unlawful act cannot 
be granted by the Court. 

The learned Subordinate Judge held 
that the plaintiffs have a right to con¬ 
duct their civil and religious processions 
through the public streets of Bahadurganj. 
past the various mosfjues, without inter¬ 
fering with the ordinary use of such 
streets hy the public and subject to such 
directions as tlio Magistrate may law¬ 
fully give to prevent obstruction or 
breach of the public fieace, and that ac¬ 
cordingly he was not called upon to de¬ 
cide whether these festivals were an in¬ 
novation or otherwise. Ho further hoM 
that a*! the defendants had offered ob¬ 
struction it was not necessary for the 
plaintiffs to implead tlie Secretary of 
State: that the three compromises relied 
upon by the defemlants had really not 
Ijeen acted upon and some of the defen¬ 
dants themselves had resiled from them. 
Ho also found that the last compromise 
was entered into during the pondenc> 
of criminal proceedings under S, 107. 
Criminal P. C.. and was not of a binding 
nature and that these compromises were 
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not entered into in 
■character and Sch. 2, 

P. C., was not applicable. Lastly 
held that the plaintiff’s festivals did not 
interfere with the civil rights of the de¬ 
fendants and they cannot prevent the 
former from conducting their processions 
■subject to such directions as the Magis¬ 
trate may lawfully give. He accord¬ 
ingly gave the plaintiffs a declaration in 
the following form : 

" The plaintiffs along with other Hindus, 
the inhabitants o£ Qasba Bahadurganj do take 
oat their religious and social processions along 
the thoroughfare and the public street pissing 
the Jama Masjid and other mosques in Qasba 
Bahadurganj in this way that the public be not 
in any way disturbed in using the thoroughfare 
and the public street and also subject to those 
orders wnich may be passed by the Magistrate 
in accordance with the regulation of traffic on 
the thoroughfares for preventing obstructions 
and breach of peace.” 

The defendants have come up in ap¬ 
peal and on their behalf it has been 
urged by Mr. O’Conor that: Cl) the plain¬ 
tiffs cannot be allowed to conduct their 
processions with music at the time of 
prayers so as to disturb the Muslim pra¬ 
yers in the mosque, (2) that they are not 
■entitled to the declaration which has 
been given; and (3) that they are bound 
by the previous compromises. 

It is unfortunate that communal dis¬ 
sensions have stood in the way of an 
amicable settlement and there has had 
to be recourse to the Courts .of law. If 
both the communities were reasonable, a 
-suitable arrangement which would satisfy 
«very one could easily be made, by either 
postponing the hours of prayer,, when 
possible, or regulating the time of the 
procession. But as previous compromises 
have not been adhered to, it is perhaps 
best that a clear declaration of the civil 
lights should bo made. 

The principles which govern the rights 
of the parties appear to be well settled 
by the authorities, and may be ‘summa¬ 
rized as follows. 

There is right in every community to 
take out a religious procession, with its 
appropriate observances, along a high¬ 
way. This is an inherent right and 
]does not depend on the proof of any 
•custom or a long established practice. 
Even if such a procession be an innova¬ 
tion it would be in the exercise of legal 
rights. The right is independent of any 
long standing tradition and is not lost 
by mere abstention or non-exercise of 


it for a number of years. .\n enquiry asj 
to the existence or non-existence of an' 
old custom is therefore unnecessary and 
irrelevant. 

A public highway is primarily for pur¬ 
poses of traffic and every individual is 
entitled to use it in a reasonable way. 
But he cannot claim it exclusively for 
purposes of worship. Persons of every 
sect are entitled to take out religious 
processions through public streets pro¬ 
vided that they do not interfere with 
the ordinary use of such streets by the 
other members of the public. 

No right can be claimed to block a 
public thoroughfare completely so as to 
prevent other persons from exercising 
their right of way. The police authori¬ 
ties are responsible for a proper regula- 
tion of traffic and can issue necessary 
orders for that purpose. Magistrates 
are competent to issue directions to pre¬ 
vent obstructions of public thorough¬ 
fares. 

The civil Courts have no concern with 
the power of a Magistrate to issue what¬ 
ever orders he considers necessary, even 
if it restricts.the ordinary right of using 
a public thoroughfare, when he appre¬ 
hends a danger or in urgent cases of, 
nuisance under S. 144 and other sections' 
of the Criminal Procedure Code. No' 
civil suit lies in a civil Court to ques¬ 
tion the propriety of any such order. 
The right of way over a public road 
must always be subject to such orders 
of the Magistrate. 

The taking out of a procession accom¬ 
panied with music, whether as a part of 
religious worship or not, is within the 
civil rights of a community, but not aui 
exclusive use of the highway for worship. 

Worshippers in ?■ mosque or temple 
which abuts on a highway have no right 
to compel the processionists to stop their 
music completely while passing a mosque 
or temple on the ground that there was 
continuous worship inside it. Even ifl 
music, whether religious or ‘not. offends; 
against the religious sentiments of ano¬ 
ther community, it cannot be obieoted 
to on that ground. The stopping of the 
music would offend the religious senti¬ 
ments of the processionists just as much 
as its continuance may offend the religi¬ 
ous sentiment of the other. There can 
therefore be no right to insist on its com¬ 
plete stoppage. 
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Every man is entitled to enjoy his 
town civil right provided in doing so he 
Idoes not infringe the legal rights of 
Janother. In the case of N’an6a;iar Singh 
V. Kadir Bnx (l), Sen, J., and one of ns 
held that although there was a right to 
slaughter cows, no right can be claimed 
for a riotous demonstration actuated by 
or creating animosities, and that even if 
the slaughter is on land in one’s own pos¬ 
session it must not be done in such an 
exposed way as to amount to a public 
Inuisance. 

The right to use a thoroughfare should 
in the same way be exercised in a rea¬ 
sonable manner without any wanton dis¬ 
regard of the legal rights of others or a 
riotous demonstration to provoke ani¬ 
mosities. No Court will grant a declara¬ 
tion to a plaintiff as to a right to do an 
act on a public highway which infringes 
a public right or a private right of the 
defendant. 

If the parties are bound by a contract 
inter se a declaration in breach of such 
contract will not be granted by a civil 
Court. 

There is no right to commit a public 
nuisance on a highway, nor is there ^ any 
absolute right to commit a private 
nuisance against a particular defendant. 
But all music however bad cannot 
amount either to a public nuisance or a 
iprivate nuisance, even though it may 
'annoy occupiers of a dwelling-house 
‘situated on the road. 

But a noise may become a nuisance, 
public or private. There is no definite 
legal measure for a noise becoming a 
nuisance. It is purely a question .depend- 
ing on the facts of each case, including 
the degree of its intensity, its place, the 
time the mode of committing it, its 
duration and all the surrounding circum¬ 
stances. The standard of judging it is 
according to that of men of ordinary 
habits, and not of men of fastidious 
tastes or of over-sensitive nature, whe¬ 
ther due to religious sentiment or not. 

On the authority of Manzur Hasan v. 
Muhammad Zaman (2) it is-contended be¬ 
fore us that there is an absolute un¬ 
restricted right to take out processions 
Acoomi^nied with music along a public 
road. This is not so. 

(11 A. I. R. 1930 All. 75S=sl25 I. C. 14. 

<Q) A. I. R. 1925 P. C. 36=86 I. C. 236—52 I. 

A. 61=47 All. 851 (P.C.). 


In that case the Shias had sued for a 
declaration that they were entitled to 
take out a procession during the Muhar- 
rum with a right to stop and perform the 
matam in a circle on the public thorough¬ 
fare without obstruction. The Sunnis 
whose mosque lay on a narrow lane ob¬ 
jected to it. The first Court decreed the 
cl9*ini 

•‘subject to the orders of the local authorities 
regulating the traffic/’ 

The appeal to the High Court was 
disposed of by Tudball, J.. in whose 
judgment one of usconcutrediMuhammad 
Zaman v. Mayizur HasaniZ). The learned 
Judge after pointing out that the deci¬ 
sions in India were conflicting remarked: 

“Be that as it may, we are not now concerned 
in this case with a right to play music or a 
right to pass in procession.” 

He again remarked: 

“We repeat again that the plaintiSs’ right of 
passage along this road in procession is not in 
dispute.” 

In conformity with the view expressed 
by the Madras High Court in Vijia- 
raghva Charia v. Emperor (4) he stated 
the law to be that : 

“A community has a right to go in procession 
through a public street subject to the control of 
the Magistrate and to use tbe public thorough¬ 
fare in a reasonable and usual way.” 

The Bench however thought that as 
the road was a narrow passage, only 12 
feet wide, a procession of 400 to 500 
men or more with stoppage every 5 to 
7 minutes covering a distance of 25 yards 
would take more than 35 minutes, during 
which time the road way would be com¬ 
pletely blocked. It considered that 
•*tbe right which the plaiutifls claim Is practio* 
ally a right to stop a procession a large number 
of times to block the roadway completely and 
prevent its user by other members of the. 
public/’ 

It was thought that no civil Court 
can possibly declare 

“the right to block a road and prevent the 
public from using it” 

and it was held teal “the suit as brought 
must fail.'’ 

In appeal their Lordships of the Privy 

Council pointed out that. 

"the High Court had treated the suit as a 
prayer to be allowed to block absolutely the 
highway, which their Lordships considered, 
cannot be allowed: ifansur Hasan v. Muham’ 
mad Zamman (2),” 

Their Lordships of the Privy Council 
examined the conflict of opinion b etween 

(3) A. I. R. 1921 All. 146=03 I. 0.984=43 All. 

692 

(4) [1903] 26 Mad. 554=1 Weir 70 = 13 M. L. 

J. 171. 

















Allahabad 


1931: 


Md. Jalil Khan v. Ram Nath (Sulaiman. J.) 


the Madras High Court and the Bombay 
High Court and attirmed the views of the 
Madras High Court and overruled the 
Bombay views. As to the appeal be¬ 
fore their Lordships they remarked: 

“If their Lordships were simply to dismiss 
the appeal the effect would be misunder¬ 
stood in ludia. Every different sect of religion 
when places of worship are upon the routes 
where the processions ot those with whom they 
do not agree pass, would appeal to the judgment 
as settling that the functions of the procession 
should cease as it passed them.*' 

Their Lordships accordingly allowed 
the appeal and granted a restricted de¬ 
claration. They maintained the restric¬ 
tion 

“subject to the order of the local authorities 
regulating the traffic.’’ 

which had been laid down by the trial 
Court and in addition to it imposed two 
more restrictions: 

“subject to the Magistrate's direction and the 
rights of the public.’’ 

The first of these additional restric¬ 
tions affirmed the remark of Tudball. J.. 
quoted above and the second gave effect 
to his point that no declaration of right 
can be granted which infringed other peo¬ 
ple's rights for instance when the road is 
completely blocked. In order to prevent 
their judgment from being misunderstood 
in India their Lordships did not simply 
dismiss the appeal but granted a decla¬ 
ration with three reservations. 

The effect of the first reservation is 
tiiat the local authorities, whether 
Magistrates *or police, have power to 
issue directions for the regulation of 
traffic on public thoroughfares and pre¬ 
venting obstruction even though they 
may involve a restriction of the use of 
such thorough fares. 

The second reservation preserves the 
authority cf the Magistrates to issue 
orders under S. Criminal P. C., for 
the purpose of preventing obstruction, 
annoyance or injury, danger to human 
life, health or safety or a disturbance of 
the public tranquility, as well as orders 
under other statutory provisions. The 
propriety of such orders cannot be ques¬ 
tioned in a civil suit. 

The third reservation ensures that the 
exercise of the right to take out religi¬ 
ous processions should not infringe the 
rights of other members of the public. It 
is therefore made "subject to tlie rights 
of the public.” 

It may be noted that in that case 
there was no question as to the right to 


play music, nor was there any suggestion 
that such music amounted to a nuisance. 
When such a question arises, it would 
obviously be covered by the reservation 
"subiect to the rights of the public.” 

It cannot be suggested that no suit 
for a declaration lies. When objection 
is taken to the taking out of a procession 
or of playing music in the vicinity of 
mosque or temple, a civil suit lias for a 
declaration of the right to do so. Such 
a suit can be brought either by indivi¬ 
dual plaintiffs against individual defen¬ 
dants who object, or it may be of a re¬ 
presentative character, the result of 
which will bind both the communities 
which are represented. 

If it were established that there is any 
binding contract between the parties to 
the suit the plaintiffs would not be en¬ 
titled to a declaration of right which 
amounts to its breach. No doubt three 
previous compromises between the 
leaders of the two communities were 
entered into and signed in the presence 
of the Magistrates. But it is not esta¬ 
blished that any one of the plaintiffs 
was signatory to any of those compro¬ 
mises. Ganesh Prasad son of Ram 
Narain admitted in the withess-box 
that he bad entered into the compromise. 
In the plaint plaintiff 4 was at first put 
down as Ganesh Prasad sou of Ram 
Narain. but the parentage was subse¬ 
quently altered to son of Slieo Narain 
Ram. This was presumably done before 
the plaint was filed. There is therefore 
nothing to suggest that any of the plain¬ 
tiffs personally entered into any of the 
previous compromises. 

It is suggested that the compromises 
by the leaders of the two communities 
may be in their representative capaci¬ 
ties and would bind both the communi¬ 
ties. We fail to see how a few self- 
constituted leaders or even the lea¬ 
ders chosen by the officials can legally 
represent an entire community, which 
must include many minors. Without 
proof of valid authority, express or im¬ 
plied, it would not be possible to bind 
the other members of the communities,} 
who wore no parties to the written com¬ 
promises or could not validly give con¬ 
sent. It also seems that these compro¬ 
mises have not been strictly adhered to¬ 
by the two communities. We therefore* 
do not think that the plaintiffs are estop- 
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pod from claiming a declaration of their 
legal rights. 

In view of all the circumstances men¬ 
tioned above we think that the proper 
course is to grant to the plaintiffs a de¬ 
claration in the following form: 

“That tho plaiutiffs both in their individual 
capacities and as members of the Hindu com¬ 
munity have a right to take out religious and 
social processions accompanied by music along 
public roads even while passing mosques, sub¬ 
ject to any orders or directions issued by the 
Magistrate or the police, for preventing breaches 
of the public peace or obstructions^ of the 
!tboroughfares or for other matters mentioned in 
S, 144, Criminal P, C,, or under other statutorv 
[provisions or for regulation of traffic, provided 
;tbat the exercise of such right does not amount 
to a nuisance recognized by law.” 

We accordingly modify the decree of 
the Court below by substituting there¬ 
for a decree in the above form. The 
parties are to bear their own costs, 

Pv.M./r.K. Order accordiiiahi. 
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Dalal. .T. 

Dalhhaddra —Defendant- 

Appellant. 

V. 

SiieotnOiiiQCi'l and others Plaintift and 
Defendants—Respondents. 

Second Appeal No. 691 of 1929, De¬ 
cided on Ist December 1930, from deci¬ 
sion of Sub-Judge. Mirzapur. D/- 29th 

January 1929. s vs — 

Transfer of Properly Act {1882), 5.75 
Property mortgaged to A, then to B and 
aaain to A—Part of consideration of Becond 
mortgage to A kept with .1 to pay part of 
it to B for »8ti»faction of hi, mortgap and 
there.tto be kept by.! for .ati.fact.on of 
AN first mortgage Nothing paid by A to 
—Looking to intention of.! and mortgagor 
A'. fir*t mortgage mu,t be held to be ex¬ 
tinguished and cannot be a shield for bis 
nonpayment of IS''‘ mortgage. , , . 

Certain property was mortgaged tO'A and later 
OB to B. and subBe-iueut to /<’-» inorteage the 
aamo properlv was again mortgaged to A and 
a part of the consideration ol the mortgage bad 
been kept with A so that a sum was to be paid 
to li for satislaction of his mortgage monev 
aud the rcit wa* to be kept by A to himself in 
diiwharpo of his ftrsi mortgage. A ptid noth- 
iug to B and held up his first mortgage as a 
shield and pleaded in a suit by Ji for sale of the 
mortgaged property that the property could only 
bo sold subject to hi« prior charge under hiS 
first mortgage. 

Held-, that the queUion was one of iutenliOD 
kud that the intention does not depend on the 
mortgagee’s subsequent declamt.on but must 
bo gathSred from the fact, of each jbe 

t.n e the subaequout mortgags was executed, 
'ihe main object of that trausiction w u to 


make a clean sheet of previous transactions of 
the mortgagor and start a fresh series of mort. 
gages by the mortgagor. As A stipulated to 
pay full amount due to B at the time, he inu^ 
be considered to have intended that there would 
be no condition made to the payment of the 
money due to B. Under the rule of equity the 
Court had to see that the mortgagor did not 
suffer by A’.5 breach of contract. Hence there 
could be no alternative to A, viz., either of wip¬ 
ing out his claim on first mortgage or keeping 
it alive. He had a right to act in only one 
way and that is of extinguishing his first mort¬ 
gage debt. Hence he could not hold it as a 
shield against B’s claim for recovery of his 
debt bv the sale of the mortgaged properties. 
39 Cai. 527; A. I. R. 1923 AH. 509; 9 Cal. 9(j1 
(P. C.) and local. 1035 {I\C.)Bef.; 33 Aff. 

101. Rel. on. CP 248 C 1. 2] 


U. S. Bajpai and G. S. Pathak- 
Appellant. 

K. N. Katju and H. P. Aganval 
Resnondenta. 


for 

for 


Judgment.—The suit was for sale on 
foot of a mortgage of 1st June 1916. 
Other transactions with respect to the 
property were a usufructuary mortgage 
by the mortgagor in favour of the defen¬ 
dant-appellant Balbhaddar dated ^7th 
May 1912, which was prior to the deed 
in suit and another usufructuary mort- 
gage of 30th August 1921. which was 
subsequent to the ' mortgage in suit. 
There was a dispute in the Subominate 
Court as to the second mortgage which 
was in favour of Balbhaddar; ostensibly 
it is in favour of his grandsons. There 
is the finding in favour of the plaintiff 
that the real mortgagee was Balbhaddar. 
That is a finding of fact, so it may be 
assumed for the purposes of this appeal 
that the second mortgage also was in 
favour of Balbhaddar. Under the second 
mortgage out of the entire considera¬ 
tion of Rs. 1425, Rs. 790 was left with 
the mortgagee to pay to the plaintiff 
of the present suit, and Rs. 499 towards 
the 1912 mortgage. Balbhaddar did 
not pay off the plaintiff, and that is the 
reason for the plaintiff's present suit. 
In this case he held up the usufructuary 
mortgage of 27th May 1912, as a shield 
and pleaded that the property can bo 
sold only subject to his jirior charge of 
Rs. 499 under the mortgage of 1912. 
The plaintiff's contention was that hav¬ 
ing regard to the terras between the 
mortgagor and Balbhaddar of the tran¬ 
saction of 30th August 1921, the 
perty must be sold in execution of his 
decree free of oncumbranco. ihe plain- 
tiff prevailed in both the Subordinate 
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Courts and hence Balbhaddar has insti¬ 
tuted this second appeal. 

The defendant-appellant's counsel 
■ rightly urged that the question was one 
of intention; his further argument was 
that in the present case Balbhaddar’s 
intention was to keep the mortgage of 
1912. as a shield. The intention how¬ 
ever does not depend on the mortgagee s 
subsequent declaration, but must be 
gathered from the facts of each indi¬ 
vidual case at the time the subsequent 
.mortgage was executed. The learned 
counsel for the appellant referred to the 
case of Mahomed Ibrahim Hossain Khan 
V. Amhika Prasad Singh (l), where it 
was pointed out by their Lordships of 
the Privy Council that a man having 
a right to act in either of two ways 
shall be assumed to have acted accord¬ 
ing to his interests. This ruling has 
followed the principle previously enun¬ 
ciated by their Lordships in Mohesh 
Lai v. Mohunt Bawan Das (2), and 
Gopal Das v. Rambur Sheochand (3). 
Whether a mortgage paid off is extin¬ 
guished or kept alive depends upon the 
intention of the parties. We may 
therefore enquire what the intention 
of the mortgagor and Balbhaddar must 
have been when the transaction of 1921, 
was entered into between the parties. 
The main object of that transaction 
was to make a clean sheet of previous 
transactions of the mortgagor and start 
,a fresh series of mortgages by the mort¬ 
gagor. The mortgagor received a very 
small amount of money in cash under 
this transaction but stipulated that the 
previous burdens on his property should 
be wiped out. 

If the mortgagee had wanted to keep 
his prior mortgage of 1912 as a shield 
against the plaintiff he would not have 
. consented in 1921, to pay off the full 
amount due to the plaintiff under the 
mortgage of 1916, which was subsequent 
to his mortgage of 1912. Only if the 
mortgagee intended to wipe out the 
. mortgage of 1912 would the plaintiff 
be entitled to the full amount of the 
money due to him without any condi¬ 
tion and as the mortgagee stipulated 
; to pay the full amount due to the plain- 

(1) [1912)39 Cal. 6-27=39 I. A. 68=14 I. C. 

496 (P. C.). 

(2) [1883] 9 Cal. 961=10 I. A. 62=13 0. L. R. 

221 (P. C.). 

(3) [1884] 10 Cal. 1035=11 I. A. 126=5 Sar. 

543 (P. C.). 


tiff at the time, he must be considered 
to have intended that there would be 
no condition made to the payment of 
the money due to the plaintiff. It was 
pointed out that there was no contract 
between the plaintiff and Balbhaddar. 
There was however a contract between 
Balbhaddar and the mortgagor. Under 
the rules of equity and good conscience 
the Court must see that the mortgagor 
does not suffer by the breach of con¬ 
tract on the part of Balbhaddar, if 
Balbhaddar’s claim were allowed to 
treat the mortgage of 1912 as a shield, 
the mortgagor would be put to great 
trouble in clearing himself of his liabi¬ 
lities and would be forced to bring a 
suit of breach of contract for the damage 
he may suffer by having to pay interest 
to the plaintiff from 1921 to the date 
of the satisfaction of his claim. 

As the matter stands at present 
Balbhaddar for his own security would 
be compelled to pay off the plaintiff's 
claim just as he ought to have done 
in 1921, though at present he will 
have to pay an enormously larger 
sum. The mortgagor will be saved 
further litiijation and loss by Balbhad¬ 
dar being held down to claim against 
the mortgagor only the money due 
under his mortgage of 30th August 1921. 
The circumstances of the present case 
are such that I am prepared to hold that 
Balbhaddar had no right to act in 
either of two ways, that is, either by 
wiping out his claim of 1912 or keep¬ 
ing it alive, but that he had a right to 
act only in one way and that is of 
extinguishing the debt of 1912. The 
Full Bench case of Mohamad Sadiq v. 
Ghaus Mohammad (4), in which also 
the Privy Council ruling in case of 
Gopal Das referred to by me above was 
followed; the facts were similar to 
those of the present case. Their Lord- 
ships observed at p. 103: 

“The purchaser, as has been said above, 
undertook to discharge not only the debt due to 
Kadheri Mai, but also the debt due under the 
mortgage upon which the present suit is based. 
He paid Kadheri ilal, but he did not pay Chet 
Ram, and he kept in his own pocket the portion 
of the consideration which should have been 
appropriated to the discharge of the mortgage 
debt in favour of Chet Ram. Not having paid 
that debt, he seeks to bold up as a shield 
against the claim made for the recovery of the 
debt, which he was also bound to pay, the pay- 


[4) [1911] 33 All. 101=7 I. C. 200 (F. B.). 








1931 SUBA Gobind V. Mt. Anar Koer (Niamatullah, J.) Allahabad 349’ 


lueut ot the prior debt. Wo are of opiuiou that 
ho cannot do se.” 

It was clearly the intention at the 
time when the sale was effected that 
the prior mortgage in favour of Kadheri 
Mai would be extinguished and not 
kept alive. The facts of a subsequent 
case of 1923 are also similar to those of 
the present case. In Makhari Lai v. 
Natthi (5), in the head note the facts are 
stated to be : 

“Certain property was mortgaged to the 
defendants and later on to the plaintiff. Sub¬ 
sequent to the plaintiff’s mortgage the same 
property was again mortgaged to the defendants 
and the amount of the first mortgage was 
added in this deed. The defendants undertook 
to pay off the plaintiff's mortgage which they 
never did.” 

Ib was held that the defendants hav¬ 
ing undertaken to pay off the plain¬ 
tiff's mortgage could not claim priority 
in respect of the sums due on their 
previous mortgage. There can be no 
doubt that the Subordinate Courts have 
taken a correct view of the law on the 
subject. This appeal is dismissed with 
costs. Permission is granted to appeal 
by way of Letters Patent.. 

_ Appeal dismissed _ 

(5) A. 1. R. 1923 All. 509=74 I. C. 640=21 
A. L. J. 382. 
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Sen and Niamatollah, JJ. 

Suba Gobind Rai and others —Appli¬ 
cants. 

v. 

Mt. Anar Koer and others —Opposite 
Party. 

Appln. for Review in Second Appeal 
No. 1793 of 1929, Decided on 7th Jan¬ 
uary 1931. 

Civil P. C. (1908), O. 22. R. 2—One of 
•everal defendenti appealing—Appeal de¬ 
clared to have abated on bis death—No 
application made by his legal representa¬ 
tives to be brought on record—Other defen¬ 
dants, not joining as appellants, cannot 
claim to have order of abatement set aside— 
Civil P. C. (1908), O. 41. R. 4. 

Rule 4, 0.41, merely enables one of several 
plaintiffs or defendants to appeal from a decree 
which proceeds on a ground common to them 
all. It does not provide that the plaintiffs or 
defendants who do not join with the appellant 
should be considered to be appellants for any 
purpose. It may be that the law entitles them 
to the benefit of the decree if it is obtained 

f iy a party whose interests are identical with 
heir own,' but this ciroumetance cannot 
convert a respondeat in the array of parlies 
into an appellant. If therefore they cannot be 
considered to be appellants on that account, 
O. 22, R. 2, Civil P. C.. which applies only to 
a case of one of several appeMants can have no 


application to a case in which one of several 
defendants alone appealed and the appeal was- 
declared to have abated on his death as no 
application was mide by his legal representa¬ 
tives to be brought on the record. His interests 
in the litigation could not survive to the 
other defendants who had not joined as appel¬ 
lants in the appeal and they canno': cl.aim to 
have the order of abatement set aside. 

[P 349 C 2 ; P 350 0 I) 

K. Verma and Sri Narain Sahai —for 
Applicants. 

K. N. Katju and Shiva Prasad Sinha, 
—for Opposite Party. 

Niamatullah, J. —This application 
raises a somewhat novel question. One- 
Jagat Gobind Rai was one of several 
defendants in a suit instituted by cer¬ 
tain persons as plaintiffs. The suit was 
dismissed by the trial Court on lOtb 
December 1928. On appeal the suit was 
decreed on 29th April 1929 by the lower 
appellate Court. Jagat Gobind Rai pre¬ 
ferred a second appeal, the other co-de¬ 
fendants not joining with him as appel¬ 
lants. Thus Jagat Gobind Rai was the* 
sole appellant in the second appeal. 
Jagat Gobind Rai died on 30th October 
1929. No application for bis legal re- 
presentaives being brought on the re¬ 
cord was made within the ninety days" 
allowed by law. An application subse¬ 
quently made for substitution was dis¬ 
missed as time barred and the appeal’ 
declared to have abated. The present 
application has been made by the co- 
defendants of Jagat Gobind Rai on the . 
allegation that they were pro forma res¬ 
pondents in the second appeal preferred’ 
by Jagat Gobind Rai for the benefft of 
himself and bis co-defendants under 
O. 41, R. 4, Civil P. C. It is argued 
that 'the applicants were virtually the 
appellants and that consequently the 
death of Jagat Gobind Rai, and failure 
of his legal representatives to have 
themselves brought on the record within 
limitation, could not occasion the abate¬ 
ment of the appeal, as his right survived 
to the applicants who were already pro' 
forma respondents in the second appeal. 
Reliance is placed on O. 41, R. 4, and 
O. 22, R. 2, Civil P. C. We are unable 
to give effect to the view contended for 
before us. 0.41, R. 4, merely enables, 
one of several plaintiffs or defendants toj' 
appeal from a decree which proceeds on 
a ground common to them all. It does 
not provide that the plaintiffs or de¬ 
fendants who do not join with the ap¬ 
pellant should be considered to be appal- 
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lants {or any purpose. It may be that 
the law entitles them to the benefit of 
tbe decree if it is obtained by a party 
whose interests are identical with their 
own. but this circumstance cannot con¬ 
vert a respondent in the array of parties 
into an appellant. If therefore they 
cannot be considered to be appellants 
on that account O. 22. R. 2. Civil F. C., 
which applies only to a case of one of 
'several appellants, can have no applica¬ 
tion to the circumstances before us. 
,Jagat (Jobind Rai being the sole appel¬ 
lant. and no legal representatives having 
jbeen brought on the record after his 
'death, the appeal automatically abated. 
His interests in the litigation could not 
Isurvive to any appellant, even though he 
be a respondent who might have figured 
on the same side in the array of parties 

in the original suit. 

We are satisfied that this application 
has no force. It is accordingly dis¬ 
missed with costs. 

K.N./r.K. Application dismissed. 
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DAIiAL AND BENNET, JJ. 

Khan Chand and (ireoi/ter—Objectors— 
Appellants. 

v. 

Ghasita and another —Decree-holders 
—Respondents. 

. Execution Second Appeal No. 441 of 
1929 Decided on 9th December 1930, 
from’decision of Sub-Judge. Meerut. D/- 

. 4 th January 1929. „ ^ 

Civil P. C. (1908), O. 34, R. 14—Usufruc¬ 
tuary mortgage—Suit by mortgagee for sim¬ 
ple money decree—Money decree directing 
that plaintiffs would have nothing to do 
with mortgaged property in their possession 
after passing of the decree—Under O. 34, 
R. 14, plaintiffs could not under money 
decree put to sale mortgaged property—They 
had to file a suit for sale in enforcement of 
mortgage—Plaintiff as per decree had only 
lost their possession and their right of sale 

was not extinguished. 

A mortgagee ol a usufructuary mortgage 
.obiained a simple money decree to recover his 
mortgage monev and the decree directed that 
after the passing of the money-decree the mort¬ 
gagee had to have no concern w‘th the 
mortgaged, which had been until ihon }u his 
possession and the mortgagee m eafecution of 
hi6 money decree wanted to sell the mortgaged 
.property to recover hie mortgage money. 

^ Beld: that the mortgagee could not do ^ but 
had to bring another suit for sale m enforce¬ 
ment of the mortgage. The money decree d^ 
not extinguish the right of such a sale but had 
^nly Vat an end to the mortgagee's possession. 


The test applicable to such oases would be to 
enquire whether the mortgage security did or 
didnot exist at the time the simple money decree 
was obtained. If it did osist, O, 34, R. 14, must 
be given efiect to. If it did not, then it would 
be found possible in certain cases to sell the 
morgaged property in execution of the money 
decree i 29 All. 36 and A. I. R. 1921 All. 181, 
Dist.; 36 All. 264, Rfi. on. [P 351 C 2] 

.V. C. Vaish —for Appellants. 

Panna Lai —for Respondents. 

Dalai, J. —This is a second appeal 
within the cognizance of a single Judge 
of this Court. Our brother Sen has 
certified it to be fit for hearing by a 
Bench of two Judges. That is bow the 
appeal has come for hearing before us. 
This appeal is instituted by certain judg¬ 
ment-debtors. They are judgment-deb¬ 
tors under a simple money decree which 
was obtained by the creditors on foot of 
a mortgage of 1908. One Chet Ram had 
executed a usufructuary mortgage in 
favour of the ancestors of the decree- 
holders. The objectors (judgment-deb- 
tors) are some of the successor-in-interest 
of Chet Ram, we were told that two- 
thirds of the mortgage had been redeemed 
and the mortgagees sued on the basis of 
the mortgage for recovery of one-third 
of the amount of the mortgage and ob¬ 
tained a simple money decree. The de¬ 
cree was prepared in the following 

terms : . , .v 

“ Suit is decreed with costs against the assets 

of Chet Ram in the bands of the defendants 
who will be entitled to recover possession of tne 
mortgaged propertv comprised in this mortgage- 
deed dated 14th February 1908 and which is 
still in possession of the plaintiffs under their 
decree. The plaintiffs will have no title or 
concern left with the mortgaged pfoperty after 
the passing of this decree. The plaintiffs will 
get six per cent, pending and future interest. 

In execution of this simple money 
decree the decree-holders put to sale tbe 
property mortgaged under the mortgage 
of 190S. The judgment-debtors objected 
and pleaded the bar of the provisions of 
O. 34, R. li. Civil P. C. The first Court 

accepted the objection and dismissed the 
application for execution. This decree 
however was set aside by the Court of 
first appeal. 

In this second appeal the same point 
is again raised that the execution of the 
decree in the manner in which it was 
sought was barred by the provisions of 
O. 34, R. 14. Civil P. C. It will be suffi¬ 
cient to quote the provisions of that rule 
to see that those provisions apply to tbe 
present case : 
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“ Where mortg.igeo has obtained a decree 
for the prvyniont of money in satisfaction of a 
claim arising under the mortgage, ho shall not 
be entitled to bring the mortgaged property to 
sale otherwise than by instituting a suit for 
sale in euforoement of the mortgage, and ho 
may institute such suit notwithstanding any¬ 
thing contained in O. 2, R. 2.” 

In the present case also the decree is 
obtained (or payment of money on foot 
of the mortgage and not by way of com¬ 
pensation for the loss of security of the 
mortgage. The simple money decree 
will not bar a suit for sale as is laid 
down in the rule. On the other side it 
was argued that the direction in the 
decree under execution that the plaintiffs 
will have no title or concern left with 
the mortgaged property after the pass¬ 
ing of this decree would prevent a suit 
for sale. We do not agree with this 
contention. All these words in the decree 
were entered so as to make it certain 
that the mortgagees may not continue 
in possession of the property in spite of 
the money decree. In reality those 
directions brought an end to the posses¬ 
sion of the mortgagees but not to their 
title to recover money under the mort¬ 
gage. .As pointed out by our brother 
Sen the mortgage was very much alive 
at the time of the institution of the suit 
and at the moment when the decree was 
passed. The mortgagees were actually 
in possession when the decree was passed 
and that was the reason why clear direc¬ 
tions had to be given so that the mort¬ 
gagees may be compelled to give up 
possession in favour of the mortgagor. 
On behalf of the respondents Mr. Panna 
Ijal quoted the following rulings : Chedi 
Lai V. Saadalunnissa (1) and Tansukh 
Rai V. Sri Oopal (2). We have studied 
the facts of both those rulings and find 
that in both these oases at the time of 
the institution of the suit and at the 
time of the decree the security of the 
mortgage had come to an end and no 
mortgage existed. Those were not cases 
like the present where the mortgage exis¬ 
ted both at the time of the institution of 
the suit and at the time of the decree. 
The Bench ruling which would cover the 
facts of this case is that of Indarpal 
Singh v. Mewalal (3). It was held there 
that a mere averment in the former suit 

1) (1917] 39 AH. 36=36 I. C. 907. 

2) A. I. R. 1921 Ail. 131—I. C. 44'i=43 
All. f,77. 

(3» (19141 dC All. 264=^23 I. C. 4i9. 


for simple money decree that the plain¬ 
tiffs gave up their right under the mort¬ 
gage for the purpose of that suit is not 
in the nature of an agreement and can¬ 
not be regarded as an extinguishment of 
the mortgagee rights. The present case 
is much stronger. There was no agree¬ 
ment and the extinction of the mortgage 
is based on certain terms of the decree. 
In our opinion they do not imply snch 
extinction. We think that the test ap¬ 
plicable to these cases would consist 
of an inquiry whether the mortgage secu¬ 
rity did or did not exist at the time the 
simple money decree was obtained. If 
it did exist, the provisions of O. 34, 
S. 14, Civil P. C., must be given effect to. 
If it did not, then it will be found possi¬ 
ble in certain cases to sell the mortgaged 
property in e.xecubion of the money de¬ 
cree. 

We set aside the decree of the lower 
appellate Court and restore the decree of 
the trial Court with costs of all the 
Courts. 

R.V./r.k. ApiJeal allowed, 
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King, J. 

Damodar Pershad — Plaintiff—Appel¬ 
lant. 

v. 

Hardeo Pershad —Defendant—Bespon- 
dent. 

Stamp Ref. in First Appeal No. 572 of 
1927. Decided on 2nd June 1930. 

Court-fee* Act (1870), Sch. 1, Art. 1 — 
Claim by appellant among other sums of 
money for definitely ascertainable sum by 
way of pendente-lite interest disallowed by 
trial Court—Ad valorem fee is payable on 
such sum. 

Where the appellant claims among other 
sums of money a definitely ascertainable sum 
by way of pendente lito interest which is dis¬ 
allowed by the trial Court, the sum must ba 
hold to be part of "amount or value of the sub¬ 
ject-matter in dispute" and ad valorem court- 
fee is payable under Sch. 1, Art, 1, on the sum 
claimed as pendente-lite interest : 27 All. 659, 
lief. 3 P. L. J. 443, Dist.-. 17 Bom. 41, »u»f 
foil. [P 362 C 2] 

S. S. Shastry —for Appellant. 

Ambika Prasad'^iot Respondent. 

Judgment. —This is a reference under 
S. 5. Court-fees Act, 1870, 

The plaintiff claimed Bs. 9,562-9-3 as 
principal and interest on aooount of i^o- 
6t8 due at the date of suit, together with 
pendente lite and future interest at 12% 
IKjr annum. The suit was decreed for 
Re, t,304.15-4, which included interest 
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at 12% up to the date of suit. No pen¬ 
dente lite interest was decreed, but future 
interest was decreed at the rate of 5% 
per annum. 

The plaintiff appealed, claiming a fur¬ 
ther sum of Rs. 2,541-10-3. He also 
claimed pendente lite interest and made 
this the subject-matter of one of his 
grounds of appeal. 

He paid a court-fee on Rs. 2,541-10-3. 
The question is whether be should not 
pay a further court-fee on the sum 
claimed as pendente lite interest, which 
by calculation comes, to Rs. 663. 

Under Art. 1, Sch. 1. the memorandum 
of appeal must be stamped ad valorem 
on "the amount of value of the subject- 
matter in dispute.” When the appellant 
has expressly claimed a definitely ascer¬ 
tainable sum by way of pendente lite 
interest, which was disallowed by the 
trial Court, I think that sum must be 
held to be part of “the amount or value 
of the subject-matter in dispute.” Other¬ 
wise, if the appeal had related to the 
pendente lite interest only, we should be 
forced to hold that there was no subject- 
matter in dispute” in the appellate Court, 
and such a conclusion seems absurd. 

No clear rulings on this point have 
been brought to my notice. The Chief 
Inspector of Stamps relies upon Bowlins 
V. Lachmi Narain Jha (1), but that case 
has no direct bearing upon the point in 
dispute, as it deals only with the court- 
fees payable upon’appeals or cross-exam¬ 
inations in redemption or foreclosure 
suits. This is a suit of a different nature. 

The appellant’s advocate relies upon 
Vithal Ilari Athavle v. Govind Vasudeo 
Thosar (2). In that case the plaintiff 
obtained a decree for a certain sum due 
upon a mortgage together with interest 
up to the date of suit. The plaintiff ap- 
pealed on the grounds inter alia that he 
was entitled to interest up to the date of 
payment. The Court held that the ap¬ 
pellant was not bound to pay an addi¬ 
tional court-fee on account of the claim 
for interest from institution of the suit 
until payment. The reason was that the 
claim for interest stood on the same 
footing as a claim for future mesne pro¬ 
fits which had been held not to fall under 
S 7, Court-fees Act. This case was 
decided before the amendment of Art. 1, 
sch. 1, Court-fees A ct by S. 155, and 

(1) [1918] 3 Pat. L.-I. 443=44 I.C. 50. 

(2) [1893117 Bom. 41. 
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Sch. 4, Civil P. C., 1908. The amend¬ 
ment makes it clear that Art. 1, Sch. 1, 
is a substantive provision governing the- 
court-fees payable upon memoranda of 
appeal. S. 7 applies to suits only and 
not to appeals. For this reason I think 
the Bombay ruling can no longer be con¬ 
sidered good law. 

A Division Bench of this Court in 
Bhawani Prasad v. KutuMuinissa Bibi 

(3) did not expressly dissent from the- 
above mentioned Bombay ruling, which 
does not appear to have been brought to 
their notice, but they took a different 
view. In that case the trial Court, in a 
suit upon a mortgage, awarded interest 
upto the date fixed for payment. The 
plaintiff appealed claiming future in¬ 
terest from the date fixed for payment 
until realization. The Court did not 
hold (as in the Bombay ruling) that no 
court-fee was payable upon the amount 
claimed as interest. They held that it 
was impossible to determine the amount 
of future interest and therefore a fixed 
court-fee was payable under Sch. 2, 

Art. 17 (vi). . 

This lends support to the view that L 

take, that when the sum claimed in ap¬ 
peal as interest is definitely ascertainable • 
(as in the present case) then an ad valorem 
court-fee is payable under Sch. 1, Art. 1, 
as the sum claimed is part of the “sub¬ 
ject-matter in dispute” in the appellate 
Court. 

I may add that the appellant’s advo¬ 
cate has also cited Kali Prasad Singh v. 
Mathura Singh,- A. I. R. 1923 Patna 
28 and Sadhu Saran Bai v. Barhamadeo 
Lall (4), but they seem to be beside the 
point as they deal with oases where a 
plaintiff appeals against the total dis¬ 
missal of a suit for money. In the pre¬ 
sent case the plaintiff’s suit was partly 
decreed and the principles laid down in 
those rulings do not seem to be ap¬ 
plicable. . 

I hold that the appellant is bound to 
pay an ad valorem court-fee on the- 
ascertainable amount of pendente lite- 
interest when he has expressly _ made it 
part of the subject-matter in dispute in 

the appeal. 

r.M./r.K. Order accordingly. 


(3) [1905] 27 All. 659={1905) A.W.N. 84— 

263. 

(4) A.I.R. 1927 Pat. 230=103 I.C. 59-2. 


DaMODAR V. Habdeo (King, J.) 
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Bennet. .T. 

Empcrot —Applicant. 


V. 


Sheo Charati Lai and anothe) —Op¬ 
posite Parties. 

Criminal Kovn. No. 673 of 1930, Deci¬ 
ded on 23rd January 1931 against order 
of Boss. Judge, Farrukhabad, D/- lotn 
May 1930. 

Copyright Act (1914), S. 24 -Copyright sub¬ 
sisting on dale of Act—New Copyright »• 
substituted for old one. 

A uew copyright under the Act is substituted 
for an old copyright provided that copyright 
was in existence at the time wh®“ the Act 
came into force. t? 35i C 1] 

Lakshmi Saran—tov Applicant. 

^ssi. Government Advocate (iU. wall- 
wZiali)—for the Crown. 

Amhika Prasad—iov Opposite Parties. 
Order.—This is an application for re¬ 
vision against an order of acquittal of 
two accused, Sheo Charan Dal and bn 
Pershad, bis brother. There was some 
difficulty in service of notice on one ac¬ 
cused, but eventually notice was 
on Sheo Charan Dal personally on 8bh 
January 1931 and the summons bears an 
endorsement to that effect by him. Sri 
Pershad his brother has been represen¬ 
ted by learned counsel in this Court and 
the facts of the case have been fully laid 
before me. The complainant Durga 
Prasad, son of Bholanath, brought a com¬ 
plaint in the Court cf a Magistrate m re- 
Lrd to infringement of copyright by 
the two accused by their 
the year 1920 of a book Ex. C. The 
printing and publication 
admitted by the accused, but they stated 
that it was composed by one Mulu Singh 
from whom the accused had received a 
manuscript copy. This book Ex. C. is 

Dakhan’s gauna and it ^ 

portion of a book. Ex A. published by the 
complainant in 1910 and registered by 
him in Juno 1910 as shown by the cor- 
tificate Ex B, granted under the Rops- 
tration of Rooks .\ct (Act 25 of '867) to 
complainant Durga Prasad. The com¬ 
plainant has shown also Ex. D, a book 
published by him in July 1926 which is 
also the story of Dakhan's gauna and bo 
states that in 1920 ho had got an earlier 
edition of this book Dakhan’s gauna. 
printed by the printing press of the ao- 
oused and his suggestion is that the ac- 
oased having obtainoil hi9 book for pnn- 
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ting purpose improperly kept the book 
and reproduced it as their own book. 
There appears to be no doubt whatever 
that the accused did reproduce the book 
of the complainant. But the defence on 
which the accused have relied is that 
the book of the complainant had no 
longer copyright when the accused re¬ 
produced it in 1920. For this defence 
the accused rely on the argument of the 
learned counsel that it was for the com¬ 
plainant to show that the story of- 
Dakhan’s gauna was not contained m an 
earlier work published • by hia father 
Bholanath. It is admitted by the com¬ 
plainant that his father Bholanath com¬ 
posed the whole book, Alkband and that 
Dakhan’s gauna is also a composition 
of his father. The learned counsel for 
the accused relies on a passage in cross- 
examination of the complainant which i3 

as follows: 

“ -Hfi fmv father) wrote one more Alkhand be- 
foro th s also PoWiabed aud had 24 

battles whereas this has 36 battles. J “ot 
sure, but it was published 10 5 years beforo his 
death I do not know if it was regi slered. I 
have no copy of it and cannot produce any. 

Now it will be noted that in regard 
to the work which the co nplaumnt 
admits was published by his father there 
is no admission that Dakhan s gauna 
formed part of that work On the con¬ 
trary the complainant has stated m 

evidence: 

“ I cot Eakhan’s gauna published in 1903 for 
the first time. It was not registered then. It 
was published again in 1910. 

Now the defence have argue! that the 
onus lay on the complainant to show 
that Dakhan’s gauna did not form part 
of the book published by his father. 
His father died in 1893. That is admit¬ 
ted by the complainant and if his father 
had published Dakhan’s gauna then the 
copyright would only have lasted for 
seven years from the time of his death, 
that is until 1905, unless the prosecution 
was able to show that the period from 
the first publioar.ion of Dakhm’s gauna 
by the father of the complainint up to 
the year 1914, when t o lavv as to copy¬ 
right was altered by Act 3 of 1914 was 
not more that 42 years, that is publica¬ 
tion after 1872. But in my opinion the 
argument for the defence is unsound. As 
the complainant has produce! 
cate of registration of copyright m 1“10 
and as he has produced the hook which 
he published in 1910. S. 103. Evidence 
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Act, would place the burden on the de¬ 
fence to show that Lakhan’s gauna con¬ 
tained in the book of 1910 was also con¬ 
tained in a previous book published by 
the father of the complainant. S. 103 
states : 

The burden of proof as to any particular 
fact lies on that person who wishes the Court to 
believe in its existence, unless it is provided by 
any law Chat the proof of that fact shall lie 
on any particular person. ” 

The complainant has given his own 
evidence to show that the book pub¬ 
lished by his father was not the same as 
the book published in 1910 and he has 
stated that no copy of tbe book pub¬ 
lished by his father is available. Under 
these circumstances I consider that the 
burden of proof lies on the defence to 
show what they wish the Court to be¬ 
lieve, that is that Lakhan’s gauna was 
published by the father of the com¬ 
plainant. 

As regards the law laid down by the 
Magistrate who acquitted the accused of 
the charge under S. 7, Copyright Act 
(Act 3 of 1914), the following passage 
from the judgment of the Magistrate is 
relevant; 

“ When the copyright conferred by S. 1, 
Act 20 of 1847 lasted only for 47 years it can 
not bo said that it subsisted when the accused 
publibhed the book and that 47 years had not 
expired from the date of its first publication 

by Bholanalh.I do not think that any 

case under the Copyright Aot has been made out 

against the accused and I acquit them on this 

count. ” 

The Magistrate proceeded to convict 
the accused under S.'427, I. P. C., and 
that conviction and sentence was set 
aside by the Sessions Judge in appeal, 
as the offence would nob lie under S, 427, 

I. P. C. The Sessions Judge also con¬ 
sidered the question of copyright, but it 
appears to me that both the lower Courts 
were wrong in restricting their considera¬ 
tion of copyright’to Act 20 of 1847. Act 
3 of 1914, S. 24, states that a new copy¬ 
right under that Act is substituted for 
the old copyright.provided of course that 
copyright is in existence at the time in 
which that Aot came into force. That 
copyright is shown by S. 3, Copyright 
Act of 1911, which states: 

“the term for which copyright subsists shall, 
except as otherwise expressly provided by this 
Act, be the life of the author and a period of 
60 years after his death.” 

If therefore copyright subsisted when 
Aot 3 of 1914 came into force, the 
period of copyright substituted by that 
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Act would be 50 years from the death 
of the author, the father of the complain- 
ant which admittedly was in 1898. 
The question therefore which has to be 
examined is not whether in 1920, copy¬ 
right was subsisting under Act 20 of 
1847, but whether the copyright under 
that Act was subsisting when Act 
3 of 1914 came into force. In my 
opinion the lower Courts have not 
approached the law on this question 
correctly both from the point of view of 
burden of proof and from tbe point of 
view of tbe law prescribing copyright. 
I consider therefore that the case is one 
in which a retrial should be ordered. 

It was argued that there had been a 
complaint of 11th July 1929 by the 
same complainant against the same 
accused under S. 7, Copyright Act, and 
other sections, and that the complaint 
had been terminated by an order of the 
Magistrate under S. 247, Criminal P. C., 
which under that section amounted to 
an acquittal. This order is dated 30th 

September 1929. It does nob appear that 

in the trial in question this previous 
acquittal was urged as a bar under S. 403, 
Criminal P. C. But to remove any doubt 
on the matter I also set aside in revi¬ 
sion this order of 30th September 1929, 
so that no bar now subsists to the retrial 
of these accused on the complaint 
under S. 7, Copyright Act (Act 3 of 
1914). 

I may also note in regard to tbe argu¬ 
ment now addressed to me as to expiry of 
the right of copyright on account of tbe 
alleged publication by the father of tbe 
complainant that it was nob the case for 
the defence that the accused had repro¬ 
duced any part of a publication by the 
father of the complainant. On the con¬ 
trary it was the case for the defence that 
the accused had published the book in 
question from a manuscript supplied by 
another person. 

Accordingly I set aside in revision tbe 
order of acquittal of Sheo Charan Lai 
and Sri Pershad by the Magistrate on the 
charge under S. 7, Copyright Aot (Act 3 
of 1914) and I direct that these two ac¬ 
cused be retried by the Magistrate on 
the complaint under this section. It is 
not necessary to retry the accused on 
the sections of which they were acquitted 
by the Sessions Judge. 

B.v./r.k. Order accordingly. 
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Kendalij, J. 

L. Shiam Lai — Applicant. 

V. 

Nand Bam —Opposite Party. 

Oriminal Revn, No. 493 o£ 1930, De- 
oidad on 10th Deoember 1930, from order 
of Sessions Judge, Bulandshahr, D/- 31st 
March 1930. 

Criminal P. C. (1398), S. 250 S. 250 
does not apply to cases exclusively triable 
by Court of Sessions—Whether S. 250 ap¬ 
plies to particular case should be determined 
from form of proceeding and not from com¬ 
plaint filed under particular section. 

Section 250 does not apply to cases exclu¬ 
sively triable by a Court of Session but in such 
oases it should not bo supposed that the com¬ 
plaint is to regulate the proceeding and that 
because a complainant mentions a section, a 
charge under which would be exclusively 
triable by a Court of Session, he therefore binds 
the Court and at the same time protects himself 
against a fine lot bringing a false, frivolous or 
vexatious accusation. The criterion is the 
form of the proceedings, i. e. whether they are 
conducted under Ch.p. 18 or Chnp. 21: d./. B. 
1Q1A All 159 • 40 AIL 615 and A» 1* 

Mfi. fA, iS- -. «• 

Saila Nath MuJcerJi —for Applicant, 
if. Waliullah—ior the Crown. 

Order.-This is an application in 
revision from an order of the Sessions 
Judge of Bulandshahr setting aside an 
order of the District Magistrate under 
S 250, Criminal P. C.. on the ground 
that that order had been passed m a case 
in which the charge was under S 307 
I. P. G., which was o^olu^iv^y triable 
by the Court of Session, and that S. 250. 

Criminal P. C., was Jtv 

question raised is not without 
S 250, Criminal P. C., is mclud 
Chap. 20. which deals with the jhl 

uummoira oases by Magistrates but ha 
section itself comes under the | 

" Frivolous accusations in w 

warrant cases’* and the ^^c^s 

shows that aU,^ offences 

triable by a Magistrate. It 

quite clear, nor ^ seJ^bTon cannot be 
before me, that the se Court of 

Zsi:l WraTh^Len argued^betore ^ 

rso?: rp. arut; nnler 


S. 323 or S. 147, and was triable by a 
Magistrate and was in fact tried by the 
Magistrate, and that the proceedings 
were not merely an enquiry under 
Chap. 18, Criminal P. C. It will be 
helpful to set forth exactly what hap¬ 
pened. The complaint was rcade and the 
complainant’s statement was recorded on 
4th January 1930. The sections men¬ 
tioned in it are S. 307 as well as Ss. 147 
and 323. The Magistrate ordered a copy 
of the statement to be sent to the police 
for an enquiry and report before 14th 
January and on 10th ‘January the report 
was returned to the effect that the case 
was one under S. 147, i. e., riot, that the 
injuries were simple, that no investiga¬ 
tion was considered necessary, but that 
if further time was given a full investi¬ 
gation would be made. On 16th January 
the Magistrate caused notices to be is¬ 
sued to the accused and to the witnesses 
for the prosecution without mentioning 
any section. The complainant made an 
application for the summoning of wit¬ 
nesses, and again made mention of 
Ss. 307 and 147, and summonses were 
issued under those sections. Whether 
the procedure from that stage was under 
Chap. 18 or Chap. 21, it is really impos¬ 
sible to decide, because there does not 
appear to be any essential difference in 
the manner in which the witnesses for 
the prosecution are to be examined and 
other proceedings are to be conducted 
prior to the framing of the charge. No 
charge was drawn up, and the order to 
which exception Is now taken was passed 
when the accused were discharged. It is 
argued on the one hand that the Magis¬ 
trate must have bean proceeding under 
Chap. 18 because he issued summonses 
under S. 307. It is argued on the other 
band that he had accepted the police 
report, showing that the offence was a 
trivial one and the injuries simple. He 
did not issue a nonbailable warrant as 
he would have done if he had believed 
that there was a case under S. 307, 
I. P. C. 

In fact although the summonses were 
issued as a matter of routine under 
S. 307, because that section had been 
made by the complainant, the Magistrate' 
himself never had any idea that it would 
be necessary to frame a charge under 
that section, or to commit the case to 
the Court of Session. He did in fact, 
believe that he was conducting a triali 
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and not an enquiry, and that as a matter 
of fact what took place was a trial and 
not an enquiry. 


The Sessions Judge in allowing the 
appeal against the Magistrate’s order 
has referred to a recent decision of this 
Court in Hari liar Dat v. Maqaud Ali 
(l), where Sulaiman, J., held that when a 
complaint is made to a Magistrate relat* 
ing to several offences, some of which are 
exclusively triable by a Court of Session 
and theMagistrate discharges the accused 
under S. 209, Criminal P. C., he is not 
empowered to pass an order for compen¬ 
sation under S. 250 of the Code. In an 
earlier judgment of this Court in Ilet Ram 
V. Ganga Sahai (2), Knox, J., held that 
S. 250. Criminal P. C., is not applicable 
where the charge which is being enquired 
into by a Magistrate is one which is ex¬ 
clusively triable by a Court of Session. 
It will be seen that in one of these cases 
the complaint of the complainant has 
been made the criterion, and in the other 
the nature of the enquiry. In a later 
judgment of this Court {A. I. R. 1930 All. 
280) Pullan, J., declined to set aside an 
order under S. 250, Criminal P. C., in a 
case which was nominally one under 
Ss. 463 and 323, I. P. C. ; but in which 
the Sessions ludge held that there might 
have been a charge under S. 467, I. P. C. 
Mr. Saila Nath Mukerji for the applicant 
in the present case has relied especially 
on the following passage : 


“ Ifc was not in my opinion incumbent on 
the Magistrate to go out of his way to find that 
a C’)&e exclusively triable by a Oourt of Session 
might arise from the facts before him if they 
wore proved. He was trying a case apparently 
within his jurisdiction. He found that there 
was no case and tbit it had been brought frivo¬ 
lously and vexatiously. He was therefore enti¬ 
tled to act under S. 250, Criminal P. C.” 


It is argued that the case hero is 
exactly similar, though it does not ap¬ 
pear whether there was any complaint 
under S. 467 in the case in which Pul¬ 
lan. •!.. refused to interfere. There has 
also been a reference to a case in 
M. Venkatyaya v K. Venkatrnynr (3) in 
which a Magistrate tried a case as one 
under S. 463, I.P.C., and passed an order 


(1) A. I. E. 1926 All. 159 = 91 I. C. 38 = 27 
Or. L. J. 6=48 All. 166. 

(2) [1918] 40 All. 615 = 46 I. C. 290 = 19 
Ct. L. J. 706. 

(3) A. I. R. 1922 Mad. 223 = 66 I. C. 72 = 23 
Cr. L. J. 232=45 Mad. 29. 


under S. 250, and although the High 
Court were of opinion that the offence 
disclosed was one under S. 467, I. P. C., 
they did not interfere with the Magis¬ 
trate’s order because he had proceeded 
under Chap. 21, Criminal P. C.. and not 
under Chap. 18. Their view in fact 
seems to have been practically the same 
as the one taken by Knox, J., in this 
Court. 


I would not myself like to subscribe to 
the view that the complaint is to regu¬ 
late the proceedings, and that because a 
complainant mentions a section, a charge 
under which is triable exclusively by a] 
Court of Session, be thereby binds tbel 
Court and at the same time protects hirn-j 
self against a fine for bringing a false 
and frivolous or vexatious accusation.1 
The criterion is in my opinion to be the' 
form of the proceedings, i. e. whether 
they were conducted under Chap. 18 or 
Chap. 21; but it is frequently difiioult to 
decide under which chapter the proceed¬ 
ings were conducted because, as I have 
already remarked, there is very little 
difference at any rate in the stages be¬ 
fore the charge is drawn. In the present 
case it must be allowed that there are 
indications that the Magistrate although 
be caused summonses to be issued under 
S. 307, I. P. C., believed himself to be 
conducting a trial and not an enquiry, 
and that he took no particular notice of 
the complainant’s allegation that there 
had been an offence under S. 307, I. P. C. 
The law however is not quite clear on 
the point, and the. learned Sessions 
Judge was certainly following authority 
in allowing the appeal. In these circum¬ 
stances I do not think that I should be- 
justified in interfering in revision with 
the order, and I must therefore dismiss- 
the application. 


B.V./r.K. 


Revsion dismissed. 
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Mukerji and Boys, JJ. 

Rmperor 

V. 

H. L. Hutchinsoti 

Criminal Misc. Case No. 105 of 1931,. 
connected with Criminal Misc. Case- 
No. 106 of 1931, Decided on 23rd 
April 1931. 
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(a) Criminal P. C. (1898), S. 498 — High 
Court'* power to act under S. 498 i* en- 
lirely unfettered by any condition*. 

Pet Mu’^erji, J.—The High Court’s power 
ot grnutiug bail is conferred on it by S. 498, 
nud is ontirolv unfettered by any conditions. 

[P 358 0 13 

Ter J3oi/s, *r.-The legislature has given the 
High Court and the Court of Session discretion 
<to act under S. 498) unfettered by any limita¬ 
tion other than that which controls all dis¬ 
cretionary powers vested in a Judge viz., that 
the discretion must bo osarcised q g] 

:it(b) Criminal P. C. (1898). S*. 496 and 

497_Grant of bail is the rule and refusal 

the exception. , , , j a 

Per Mukerji, 7.—The principle to bo deduced 

from Ss. 496 and 497 is that grant of bail is the 
rule and refusal is the esceptiou. An accusea 
person is presumed under law to be innocent 
till his guilt is proved. As a presumably mn - 
cent person ho is entitled to every freedom and 
-everv opportunity to look after his case. An 

accused person if ho .enjoys 

in a mu<-h bettor position to look after his cise 

r""c»r'=' "‘Tp 358 c“ 3 I 9 cT] 
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s}c (C) Criminal P. C. (1893), S. 498 - Ac¬ 
cused under S. 121-A. Penal Code 
to have held 

disseminated communist teaching* Accused 

for Hfe- Held that the case was one m 
which baUcould be granted - Penal Code, 

•S. 121-A. with the oflonce 

Jail .o. 

overt illegal /^,t*thev'%”ero alleged to have 
wore said to ne u.iub , , riig Maieety- 

dangerous to tbo severe ^ 

police ^g®„p“would -probably bo sentenced 
accused persons p^g. 

for trailspor^tion dangerous crimi- 

they wero^ liberated would in any 
nals who if they wer ^ prosecu- 

way r that they tamper with them 

tion prosecution evidence 

and when , trial was not in sight 

was closed the en case could not 

Sefiniiery the aeciieed tvere really 

that these were pre-eminently the 

.ca^s'fn which bail should be granted.^ ^ 

V ^ . I p C (1898), s. 498 —No 

cccusfd b"a."right to be allowed to argue in 

“PP^'7‘2fN/°aocusea person has any 
Per Bous, allowed to argue m 

•right under (or bail but m special 

^^fr’emaat” S euoh permiteion can 

,.) Crimin.! P. C. (1898) S. 497 (1), 


and (2)—S*. 497 (1) doe* not apply to ap- 
plication for bail by persona accu$ed under 
S. 121-A, Penal Code — Section applicable 
is S. 497 (2)—Penal Code.S. 121-A. 

Per Boys, J.—Section 497 (1) has no applica¬ 
tion to an application for bail presented by per¬ 
sons accused under S. 121-A, Penal Code, 
during their trial even if it is made before a 
Magistrate. The appropriate provision applica- 
cable where the investigation or inquiry or 
trial has been proceeding is Sub-S. (2) of 8. 497. 

[P 360 0 2, P 361 0 1] 

(f) Criminal P. C. (1898), S. 497 — Grant 
of bail—Discretion of High Court or Court 
of Session is not limited to consideration set 

out in S. 497. . 

Per Do 7 fS, J .— The discretion o£ tbo High 
Court or of the Court of Session in granting bail 
is not limited to the consideration set out in 
S. 497 but that consideration is material to be 
considered along with all the circumstances of 
the case. 301 0 1] 

Kemp, Special Counsel in Meenit 
Conspiracy Case —for the Crown. 

Mukerji. J. —These are two applica¬ 
tions made by two of the accused per¬ 
sons in what is known as the Meerut 
Conspiracy Case in which a large num¬ 
ber of persons has been charged with the 
commission of an offence under S. 121-A, 
I. P. C. namely a conspiracy to deprive 
the King-Emperor of His sovereignty of 
British India. The maximum sentence 
laid down in the section is transporta¬ 
tion for life. 

The two applicants were allowed to 
appear in person to argue their applica¬ 
tions as they were not represented by 
counsel in the Court lielow or in this 
Court. In issuing the orders for the 
appearance of the applicants wo took 
care to say that the permi'-sion to ap¬ 
pear was not to be treated as a prece¬ 
dent for all accused persons in all cases. 

A short history of the proceedings in 
Court against the applicants is as fol¬ 
lows. 

The applicant Mr. Nirabkar and seve¬ 
ral others were arrested on 20th March 
1929 andjhave since been in custody as 
under-trial prisoners. The applicant 
Mr. Hutchinson was arrested about 
three months later on 14th Juno 1929, 
and has bean since in custody for nearly 
two years. The proceedings before the 
Magistrate started on 12th June 1929 
and the order for commitment to the 
Court of Session was passed on 14th 
January 1930. In the Sessions Court the 
trial is still pending. About the middle 
of March 1931 the examination of the 
prosecution witnesses was finished and 
the statements of the accused persons 
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were begun to be taken. So far, in the 
course of a month the statements of 
only sis accused persons have been taken 
down. 

There are about 30 accused persons 
and the number of defence witnesses 
cited is about 300. Mr. Nimbkar told 
U3 that he did not cite any witnesses and 
proposed to apply for his witnesses to 
be summoned after he has been let out 
on bail if such an order be made in his 
favour. 

The prosecution examined nearly 300 
witnesses. It can be taken without 
much argument that the examination of 
the defence witnesses will not take such 
long time as the prosecution witnesses 
have taken. But the Court will be ad¬ 
dressed at length on behalf of the ac¬ 
cused persons, some of whom are repre¬ 
sented by counsel. This will take some 
time bearing in mind the fact that there 
are nearly 300 prosecution witnesses, 
and nearly 2,600 exhibits which having 
been printed occupy 7600 printed fools¬ 
cap pages. Besides this printed mate¬ 
rial there are books and news-papers 
and other materials on which arguments 
will be based for the accused persons. 
As the defence proposes to produce wit¬ 
nesses and to otherwise produce evidene, 
the Crown will have a right of reply 
and this will take considerable time. 
Then the learned Judge will naturally 
take a good deal of time to write out his 
judgment. In this view, the trial is 
very likely to last throughout this whole 
year. 

Having stated the nature of the case 
and the history of its trial I will proceed 
to consider the powers of the High 
Court in ordering the bail in respect of 
an accused person. 

The High Court’s power is con¬ 
ferred on it by S. 498, Criminal 
P, 0. and is entirely unfettered by 
any conditions. It has been argued on 
behalf of the prosecution by Mr. Kemp, 
the learned counsel who has been espe¬ 
cially appointed to conduct the prosecu¬ 
tion at Meerut that the High Court’s 
power, though not limited in language, 
is to be exercised having regard to 
the provisions of S. 497, Criminal 
P. C. The learned Counsel cited two 
cases from the Calcutta High Court and 
one decided by the Bangoon High Court. 
'While the Calcutta cases do support his 
contention, the Full Bench decision of 
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the Rangoon High Court does not en. 
tirely support him. 

Speaking for myself, I think it very 
unwise to make an attempt to lay down 
any particular rules for the guidance of 
the High Court, having regard to the 
fact that the legislature itself left the 
discretion of the* Court entirely unfet¬ 
tered. The reason for this action on the 
part of the legislature is not far to seek. 
The High Court might be safely trusted 
in this matter and it goes without saying 
that it would act in the best interests of 
justice whether it decides in favour of 
the prosecution or the defence. The 
variety of cases that may arise from time 
to time cannot be safely classihed and it 
will be dangerous to make an attempt 
to classify the cases and to say that in 
particular classes a bail may be granted 
but not in other classes. 

This being my reading of the law, I 
proceed to see whether this is a case 
in which the applicants ought to be 
let out on bail. 

On general principles and on princi¬ 
ples on which Ss. 496 and 497 (as am¬ 
ended in 1923) are framed the grant 
of a bail should be the rule and 
refusal of bail should be the exception. 
In the cases of a bailable offence, thd 
law expressly says that if the accused 
person applies for bail ho shall be 
released (S. 496). S. 497 applies to cases 
of nonbailable offences and there it is 
said that the accused person shall be 
released on • bail except where there 
appears to be a reasonable ground for 
believing that he has been guilty of a 
very heinous offence, viz, one which 
may be punished by either death or by 
transportation for life: S. 497 (1). Again 
it is laid down that, whore at any 
stage of the investigation or trial, there 
are not reasonable grounds for believ¬ 
ing that the accused person has commit¬ 
ted a nonbailable offence, but there are 
sufficient grounds for further enquiry into 
his guilt, the accused shall be released 
on bail: S. 497 (2). 

The principle to be deduced from 
Ss. 496 and 497, Criminal P. C., therefore 
is that grant of bail is the rule and 
refusal is the exception. That this must 
be so is not at all difficult to see. An 
accused person is presumed under the 
law to be innocent till his guilt is 
proved. As a presumably innocent per¬ 
son, he is entitled to freedom and every 
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opportunity to look after his own oase. 

It goes without saying that an accused 
person, if he enjoys freedom, will be in 
a much better position to look after his 
oase and to properly defend himself 
than if ho ware in custody. One of the 
complaints made by the applicants in 
this case is that their letters sent from 
custody have been opened and inspec¬ 
ted and censored and therefore they 
ware not in a position to conduct their 
defence with the aid of such friends as 
may ho outside the prison. As I have 
said, it is obvious that a presumably 
innocent person should have his freedom 
to enable him to establish his innocence. 

This being the rule there may, of 
course, be exceptions. I will not attempt 
to lay down any cases of exceptions, 
because these cases before us are not 
exceptions and I do not want to say 
anything which will be only in the 

nature of an obiter dicturn. _ 

The accused persons in this case are 
charged, as I have said, with conspiring 
to deprive His Majesty of his sover¬ 
eignty of British India. But it was 

conceded on behalf of the 

by Mr. Kemp, tbe learned counsel, that 

the accused persons before us have not 

been charged with having done any 

overt illega,! act m 

alleged conspiracy. All that theretore 
they have dona is to hold meetings 

Sythe principles of communism and 
mobably also to make an attempt to 
d ssaminate those teachings, which are 
sai^ to be dangerous to society and 
dangerous to the sovereignty ^ of Hia 

In view of this admission on 
w nf the prosecution, it is clear that 

H tore w": "aToffance conrarittad by 
if ther , in the shape of a con- 

the appli ’ . nature, the conspi- 

beta almost nipped in the bud 
racy has b circumstances, 

by the P°‘Xone in which the accused 
tho case - be sentenced to 

persons ^“.in^or life. Although the 
transpoitat f 

maximum sentence i^gelf is of 

portabion or life j 

“barbee“’ibi: to see fronr tbe preson- 

‘^rb:"-tten aa.'’8ested that tbe 

It has n , us are dangerous ori- 
applioants be liberty, would 

minaU, who . .-^i^ate or cause hurt 
tSrprroutl^rwftnesses or that they 


would tamper with them. The prosecu¬ 
tion evidence has been closed and yet 
the end of the trial is not in sight. 

The learned Judge who has been hear¬ 
ing this case stated in this order re¬ 
fusing bail to tbe applicants, that ho 
was not in a position to say definitely 
that there appeared (on tbe evidence 
before him) reasonable grounds for 
believing that the applicants bad really 
been guilty of the offence, alleged to 
have been committed by them. He said 
this because, as already indicated, the 
evidence is so voluminous and relates 
to so many accused persons that it will 
not be probably possible for him to 
pronounce a definite opinion till he has 
heard the whole case and until he has 
heard the counsel on either side and 
the accused persons who have no 
counsel. Having regard to all the cir¬ 
cumstances of the case, I consider that 
these are pre-eminently tbe cases in 
which bail should be granted. It is 
a pity that the applicants’ applications 
before tbe Magistrates Court and the 
Court of the learned Sessions Judge were 
not granted. The applicants ought to 
have been set free earlier. 

I would therefore let out tbe appli¬ 
cants under certain conditions to be 
found in the order of the Court on bail 
to be furnished to tbe satisfaction of 
the District Magistrate, such bail being 
adequate but not excessive. 

Boys. J.—This is an application for 
bail made by H. L. Hutchinson in what is 
known as “the Meerut Conspirancy Case." 

Tbe applicant was arrested in June 
1929 and tbe magisterial enquiry against 
him and a number of other .persons pro¬ 
ceeded into a charge framed under 
S. 121-A, I. P. 0. The charge reads that: 

“You the accused generally in and between the 
years 1925 and 1929 within and without British 
India ag^^od and conspired with one another 
and with Amir Haidar Khan, the absconding 
accused, aud the persons and bodies mentioned 
in the list attached (appendix) and other persons 
known or unknown and not before the Court, 
to deprive the King-Emperor of the sovereignty 
of British India and thereby committed an 
odence punishable under 8. 121-A, I. P. C., and 
within the oognizaoce of the Court of Ses¬ 
sion." 

The applicant together with the other 
accused was committed for trial upon 
this charge on 14th January 1930. The 
trial in the Court of Session is still pro¬ 
ceeding practically de die in diem since 
that date. 
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The prosecution has recently been 
closed, sis of the accuseds’ statetnents 
have been taken and the statement of 
the seventh is in progress. In all there 
are about thirty accused. The applicant 
applied to the Special Sessions Judge 
presiding at the trial for bail. On his 
application being rejected by the order 
of the Sessions Judge dated 27th January 
193L the applicant has now applied to 
this Court. 

The applicant also prayed that ho 
might be allowed to argue his application 
in person. 

The materials before this Court being 
insufficient for the decision of the ap¬ 
plications, the prosecution was directed 
by one of the members of the present 
Bench to inform this Court by an affi¬ 
davit briefly setting forth the nature of 
the case for the Crown against the ap¬ 
plicant. That affidavit was in duo course 
sent to this Court, the applicant having 
been given an opportunity of answering 
it\ 

Tho applicant sent a further prayer to 
this Court asking that he might be al- 
lowed to argue his application in person. 
!rie in fact claimed this as of right. No 
accused person has any right under tho 
law to be allowed to argue in person an 
application for ball, but ‘it appeared de¬ 
sirable in the special circumstances of 
the present 'case that such permission 
should be given, and the applicant has 
therefore had an opportunity of present¬ 
ing his application in person. It is only 
fair and just fo;' me to say that he did 
not abuse the privilege given to him. but 
addressed to us a reasoned and proper 
argument appropriately and temperately 
expressed. In reply ^Ir. Kemp, the Spe¬ 
cial Public Prosecutor, in charge of the 
case, was heard. * 

The section of the Cole of Criminal 
Procedure under which we are em¬ 
powered to act is S. 498. the material 
portion of which reads as follows: 

“Tho High Court or Court of Sessioa may in 
any case, ■ • • direct that any person be 

admitted to bail.” 

It is manifest that the discretion given 
to this Court, and also to the Court of 
Session, is unrestricted in any way by 
the terms of the statute. Two things 
follow from this, firstly that the discre¬ 
tion is one which must be judiciously ex- 
ercised, and secondly that the Court has 
power if it does grant bail to grant it on 


such conditions as the circumstances of 
the case and the public interest may 
require. 

It has bean strenuously urged on both 
sides, from different points of view, that 
the discretion given by S. 498 is limited 
by, or must in practice be limited by the 
conditions to be found in S.497, and there 
is some support to be found for the sug¬ 
gestion in reported decisions. I can find 
no warrant for the proposition thus 
baldly stated. The legislature has given 
the High Court and tho Court of Session 
discretion unfettered by any limitation 
other than that which controls all dis¬ 
cretionary powers vested in a Judge, viz. 
that the discretion must be exercised 
judiciously. Tho question whether there 
are or are nob reasonable grounds for 
believing that the accused has been 
guilty of the offence charged S. 497 (1) 
and (2) is no doubt one matter appro¬ 
priate for consideration by the High 
Court or the Court of Session; but it is a 
consideration which would only ■ approach 
being conclusive in the absence of the 
other considerations which may or may 
nob be present in a particular case. 
There is only this much ground for at¬ 
taching special weight to this considera¬ 
tion that it is in certain circumsbancos 
tho only one to which the Magistrate is 
entitled to give weight, and to this ex¬ 
tent the legislature has indicated its 
view of its importance. 

In my view one further caution is ne¬ 
cessary in regard to the application of 
S. 497. Wo have been addressed by the 
applicant and also by the Special Public 
Prosecutor on the assumption that S. 497, 
8ub-S. (l) is applicable to tho case, and 
on this basis it has bean contended that 
by Act 18 of 1923 the legislature, by 
striking out tho words “the offence with 
which he is accused” and substituting tho 
words “an offence punishable 'with deatli 
or transportation for life,’’ has intended 
to relax somewhat the restriction for¬ 
merly placed on the powers of a Magis¬ 
trate and therefore as it has been con¬ 
tended, the suggested restriction put by 
tho Courts on tho discretion to be ex¬ 
ercised by the High Court or tho Court 
of Session is similarly relaxed. 

Section 497 (l) would however appear; 
to have no application to an applicabionj 
for bail, such as the present, even if it 
had been made before a Magistrate.! 
Sub-S. (l) reads: 
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“Whou any ^Jorson accusod of any non*b\il- 
tvblo ofTcnce is arrested or detained without 
warrant by an ottioer in charge of a police sta¬ 
tion, or appears, or is brought before a Court. 

All those phrasos, “is arrested.” “de¬ 
tained without warrant by an officer in 
•charge of a police station” and appears 
or is brought before a Court ’ suggest the 
stage of the case when an accused person 
is first brought before a Court or his 
arrest or detention is first brought to the 
notice of the Court and there is little or 
no information before the Court upon 
which it can aot. The appropriate provi¬ 
sion applicable where the investigation 
or enquiry or the trial has been proceed¬ 
ing is sub-S. (2). S. 497. The impoi- 
tanoe of the distinction lies in the fact 
that the rolasabion of the restriction on 
the powers of the Magistrate under 
S. 497 (1) offeefcod by Act 18 of 1923 does 
nob find place in S. 497 (2). 

I will not however discuss further the 

distinction between thej two 
of S 497 because, as I have said, i am 
»f opinion that in any event the 
Wn oi this Court or of the Court of 
Session is not limited to the considera- 
:tion set out in S. 497 but that that con 
icldoration isonly material to be consi 
IdoL-ea dong with all the circumstances 

’of the case. 

\ d'trus^by^^fch^s ^ippU^ant and four 
Ttho ^.e^ial^uhlic ^losocutor I Ho 
^nnQider it necessary to deal wit>u 
tomTn aeuil, but I merely state my 

conclusions. _ 

\s to the object of keeping an acou^ed 
„ ‘son in detention during the trml. 

13 not I™"® arrest with the 

aoousod P° ; , ; g iiim on the assump- 

tion that smutted is improper. This 
tually ho 13 aonjn legitimate 

is most manifost. TheJ y^ 

-r:"n‘a\r trial in 

XrhcTrrge^ wh- there U a. 

rriHhat ?.“':Ull-mstanc';s it is not 


a proper ground to be considered. The 
main purpose however is manifestly to 
secure the attendance of the accused. 

The matters for consideration in this 
particular case to which I have given my 
best attention may be enumerated as 
follows: 

(a) Whether on the facts set out in the 
affidavit filed on behalf of the Crown and 
in the replies written and oral of the 
applicant there is or is not reasonable 
ground for believing that the applicant 
has committed the offence with which 
he is charged. 

The applicant has contended that he 
is being piosecuted only because he holds 
certain opinions. It is a contention 
which, on the materials set out in the 
affidavit for the Crown, prima facie has 
no force in it; whether it be established 
eventually or not, the suggestion for the 
Crown is that he is promulgating his 
opinions and endeavouring to persuade 
others to those opinions with a view to a 
resort to violence sooner or later to en¬ 
force those opinions. It is not desirable, 
in view of the fact that it will be for the 
Sessions Judge to pronounce judgment on 
the merits of the evidence, for me to say 
anything further, but it 'is necessary to 
say this much to make it clear that in 
passing the order at which I shall arrive 
I in no way lose sight of the gravity of 
the charge or of the nature of the evi* 


(l>) The nature and gravity of the 
charge. 

(c) The severity or degree of the punish- 
raenb which might follow in the parti¬ 
cular circumstances in case of a con¬ 
viction. 

(d) The danger of the applicant abs¬ 
conding if he is released on bail; 

( 0 ) the character, means and standing 
of the applicant. 

(f) The danger of the alleged offence 
being continued or repeated, assuming 
that the accused is guilty of having com¬ 
mitted that offence in the past. In view 
of the particular circumstances of the 
case and the nature of the evidence as 
to the particular conspiracy I do not con¬ 
sider there is serious danger of this. 

(g) The danger of witnesses being tam¬ 
pered with. In the present case the 

prosecution is closed. 

(h) Opportunity to the applicant to 

nrepare his defence; 

(i) The fact that the applicant has 
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already been some 22 months in jail, 
and that the trial is not likely to con¬ 
clude for a further several months at 
least. I am of opinion that the accused 
should, on all these considerations 
weighed together and given their proper 
weight, be released on bail. This cannot 
of course be taken to suggest for a 
moment that I am prejudging the case 
against the applicant. His guilt or in¬ 
nocence is matter for future determina¬ 
tion by the trial Judge. In a matter like 
the present, whether release on bail be 
refused or allowed, there can be no 
ground for the suggestion that the case is 
being prejudged. The only case in which 
such an assumption could possibly be jus¬ 
tified is where the applicant has satisfied 
the Court that on the evidence hitherto 
produced there is no possible case against 
him. Such is not the case here. 

lam of opinion that the applicant 
should be released on bail to the satis¬ 
faction of the District Magistrate, who, 
in determining the amount of personal 
bail and the amounts in which he will 
demand sureties, will bear in mind no 
doubt the fact that the object must be 
really and only to secure the attendance 
of the accused in Court at Meerut on all 
days during which the trial proceeds. The 
release on bail will be subject to the con¬ 
ditions set out in the order of the Court. 

Order.— Wo direct that the applicant 
Mr. H. L. Hutchinson be admitted to 
bail to the satisfaction of the District 
Magistrate who will, of course, see that 
the bail is ade^iuate but not excessive. 

Befoie the applicants are admitted to 
bail, they must give an undertaking in 
writing to the District Magistrate that 
they will not take part in any public de¬ 
monstration or agitation of any descrip¬ 
tion and that they will not make any 
public speeches or contribute anything 
to the public press during the time they 
are out on bail. 

The applicants have put in the fore¬ 
front of their applications the suggestion 
that they need to be released on bail in 
order that, amongst other steps neces¬ 
sary for their defence, they must be at 
liberty to search for witnesses. We 
must not bo understood to have approved 
by our order granting bail that they are 
entitled to any adjournment for such a 
purpose at this stage. 

R.M./r.K. Order accordingly. 
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Kendalii, J. 

Arjun Singh —Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 795 of 1930, Deci¬ 
ded on 22Dd January 1931, against order 
of Sess. Judge, Benares, D/- 10th Novam- 
ber 1930. 

Penal Code (1860), S. 193—Evidence of 
even one witness i« sufficient for conviction 
on charge of perjury—Evidence Act (1872). 
S. 134. 

The rule of the English Common law, that 
the testimony of a single witness is not suffi¬ 
cient to sustain an indictment of perjury is uot 
a safe guide for Indian Courts. The Indian 
Courts are bound by the Statute law and ac¬ 
cording to S. 134, Evidence Act, even the evi¬ 
dence of'a single reliable witness is sufficient 
for convicting a person of perjury : Regina v. 
Yates. (1841-i2) Car. & M. 132 and A. I. R. 1921 
All. 86, not Foil. [P 363 0 2, P 364 0 1] 

K. D. Malaviya and Gopalji Mehrotra 
—for Applicant. 

J/. Waliullah —for the Crown. 

Order.—This is an application for 
the revision of an order of the Sessions 
Judge of Benares upholding the Magis¬ 
trate’s order in which he convicted the 
applicant Arjun Singh of an offence 
under S. 193, I. P. C. The question 
raised here is what is to be the standard 
of proof in a case of perjury where the 
accused is not charged with two mutu¬ 
ally contradictory statements one of 
which must be false but with making 
statements that must be proved to bo 
false by other evidence. The circum¬ 
stances out of which this case arose are 
one Santokhi a resident of Jaunpur Dis¬ 
trict, together with another was sued in 
Rangoon in the Small Cause Court on the 
basis of a promissory note and a decree was 
obtained against him in Rangoon. San- 
tokbi filed a suit in Jaunpur to set aside 
this decree on the ground that it had 
been obtained against him by fraud, 
alleging that be bad never been to Ran¬ 
goon and did not execute the promissory 
note and that Raghunandan of his village 
who was an enemy of his had caused this 
false suit to be instituted and an ex 
parte decree obtained against him. Part 
of his case was that he had never heard 
of the decree until it was executed 
against him, and that he had not received 
a summons showing that the suit had 
been instituted. He succeeded in estab¬ 
lishing this case in the trial Court, tho 
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decree of ■which was upheld in first and 
second appeal. 

The present applicant Arjun Singh 

ncade two statements in the course of 

this proceeding for which he had been 

prosecuted. Those statements are : _ 

(1) Sanlokhine 3amma>» nehin liy(t tnicar 

kar d»a. , , , » 

(•2) Santokhi Rangoon char panch sal tafc 

raha 

The evidence for the prosecution was 
the statement of Santokhi that he had 
never been to Rangoon and that he had 
never been shown the summons and the 
circumstantial evidence arising ® 

tbo proceedings in which Santokhi bad 
had the fraudulent decree set aside. He 
■was convicted by the Magistrate and the 
Sessions Judge has gone into the matter 
fully and has upheld the order. The 
case for the applicant which has been 
argued with force and ability by Mr. K. 
D. Malaviya is that the Courts were 
wrong in accepting the testimony of one 
witness as the sole basis for a charge of 
perjury. A reference has been made m 

the first Plaoa to the ° 

"not suaciont 

Ttl ru.o'^&Va^on an^tanu 

pSTs .ftfnoTsnaotont to 

"‘r:ro7;s‘:nrcasaAriuo it is pointed 

: making the statement that 

Saiitokhi had been in Rangoon for four 
« five years, qualified this statement .n 

“'Sr ta\^“koU&- Saatokki 

‘’‘ThrtTtrry his statement that San- 
. S:- ha,l aone to Rangoon was not 
tokhi had tnowieago but on a 

based on p Now in considering 

* general rumour, m 

Whether the accused 

Judge ing to Bangoon 

fating to Ss;otokhi 3 fnd then has pro- 

.was definitely oonsequence of 

Deeded to find that m oo u 

that the et»‘o”®“‘Jiif“%art of the 
vice of also he definitely 

same conspiracy, m question, 

false. lo «Sard to^l^tb.sj 

VIZ., ■whether evidence 

r*t to‘tccept thejta^ment of San^ 
Ssil-wroar. 4 M. 132=5 Jor. G36. 


in preference to that of the accused and 
to convict him of perjury in regard to 
this statement while as regards the other 
statement in regard to Rangoon I am 
asked to hold that Arjun as a simple- 
villager was unable to distinguish bet¬ 
ween direct and hearsay evidence, that 
he must be judged on the whole of his 
statement and that he never intended to 
convey to the Court that ho had personal 
knowledge that Santokhi had been to 
Rangoon, in fact that he did not make a 
definitely false statement. 

The English Common law in regard to 
perjury has been stated in the question 
given above and it has been sought to 
fortify this by reference to a decision of 
this Court, viz., Abdul Aziz v. Tara 
Chand (2). In this a Oudgo of this Court 
refused to sanction the prosecution of a 
person on the ground that it was a pure 
question of oath against oath, and that 
after going through the record he found 
that there was no documentary evidence 
whatever to support the statement of the 
plaintiff against the defendant. 

On the other hand Dr. Waliullah 
has pointed out that under S. 3, Evi¬ 
dence Act, a fact is said to be proved 
when after considering the matters be¬ 
fore it the Court either believes it to 
exist or to consider its existence so pro¬ 
bable that a prudent man ought under 
the circumstances of the particular case 
to act upon the supposition that it exists 
and under S. 134 no particular number 
of witnesses shall in any case be re¬ 
quired for the proof of any fact. It 
seems to be clear therefore that this 
dictum of English Common law is not a 
safe guide for the Indian Courts, which 
are bound by the Statute law. In the 
present case the criminal Courts had 
certain definitely proved facts before 
them, viz., that Santokhi had never been 
to Rangoon, that a false case had been 
instituted against him there, and that no 
summons relating to that case had been 
served upon him in the Jaunpur District. 
They had to consider the statements 
made by Arjun in relation to these 
proved facts. Now, as regards the fi^t 
statement in which Arjun said that be 
had seen Santokhi refuse the summons 
it was not merely the atatemeat of ban- 
tokhi against the statement of the ac- 
cused-as the Judge remarks it was not 

T^oaflih le for the p ro3eputio.P-J.£ 

(2) A. 1. R. 1921 AIL 86=C0 I. O. 800. 
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any other direct evidence on the subject 
nor is it a fair statement of the case that 
in considering the one against the other 
Santokbi must be held to have been a 
partial witness, while the accused was 
not. Santokhi wont into Court with all 
the weight of the decisions of the civil 
Courts behind him—evidence of so con¬ 
vincing a kind that it could only bo con¬ 
troverted, if it could be controverted at 
all, by the clear and direct statements of 
the witnesses on whom the Courts placed 
the most implicit reliance. With re¬ 
gard to the other statement the argu¬ 
ment is that Arjun did not pretend to 
have told the Court that the statement 
was based on personal knowledge but he 
did nob escape responsibility entirely 
w lon he said that his knowledge was 
based on general rumour. The Court 
was perfectly justified in considering and 
indeed was bound to consider whether 
the statement that he bad heard such a 
general rumour was a true statement or 
not and in deciding this point the circum¬ 
stances that presented themselves were 
that Santokhi had never been to Ran¬ 
goon and that a general rumour that 
Santokhi had gone to Rangoon was not 
one that could conceivably have arisen 
in.Jaunpur. The inference that the ob¬ 
ject of the witness in saying that San¬ 
tokhi had gone to Rangoon or had been 
in Rangoon could only have been a dis¬ 
honest oue, and that the statement was 
one which ho know to be false or which 
he did not believe to be true, was there¬ 
fore a fair inference. 

This has been the view taken by both 
the Courts and I think it is the correct 
one. At any rate it is not possible in 
my opinion to displace it by relying on 
the argument that there is only the 
testimony of one man against another 
and that this is not a proper basis for a 
conviction for perjury. The result is 
that the application is dismissed. The 
applicant has been released and must 
jsurronder to his bail. 

b.v./r.K. Revision (lis7ni$secl. 
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Ladli Prasad Zutshi —Applicant. 

V. 

Emperor —Opposite Party. 

Criminal Ref. No. 877 of 1930, Decided 
on I7th March 1931, Reference submitted 
by Sess. Judge, Allahabad, D/- 1st De¬ 
cember 1930. 

2{!(a) Practice—Judgment—Judgments af¬ 
fecting rights and more particulariy 
liberties of people must be accessible to 
public—Evidence Act (1872), S. 76. 

As a matter of principle the judgments of His 
Majos'y's Courts ought to bo accessible to the 
publio and in absence of any statutory provi¬ 
sions or rulings to the contrary, it is the 
essence of administration of justice that judg¬ 
ments afiecting the rights, and more particu¬ 
larly the liberties of the people, should be made 
as public as possible, in order that the publio at 
large might at leisure consider those judgments 
either in their own interests or in the interests 
in a criminal cause, of the condemned person; 
for it is only by such publicity that the public 
can be satisfied that the law is being properly 
administered by those responsible for its ad- 
rainistr.ition, and that abuses in that adminis¬ 
tration which might occur if the fullest publi¬ 
city was not given to the proceedings in a 
Court, may bo avoided. [P 3G5 0 1] 

(b) Evidence Act (1872), S. 74—Judgment 
of Court, 

A judgment of a Court is a publio document 
within the meming of S. 74. [P 305 0 2) 

(cj Criminal P. C. (1898), Ss. 554 and 548 
—Copies of judgments—High Court Rules 
(Allahabad)—General Rules (Criminal), 
Cb. 14. 

Under the rules for the Subordinate Courts 
made by the High Court, the general publio has 
a right to inspect and have copies of the judg¬ 
ments of the subordinate Courts. [P 360 C 1] 

^ J}t(d) Criminal P. C. (1898), S. 548—Words 
“affected by judgment or order" should not 
be construed narrovz-ly—They do not refer 
to person who is party to judgment— General 
public is affected by judgment in criminal 
cases. 

The words “affected by a judgment or order" 
in S. 548 should not be construed narrowlj-. 
They do not refer to a person who is a patty to 
the judgment or order, for the rights of the 
accused to the copy of the judgment are dealt 
with elsewhere in the Code. The public as a 
whole cannot fall to bo affected by ovorv 
judgment of a criminal Court. [P 366 C 1] 

K. N. Kalju and Gopi Nath Kunzru — 
for Applicant. 

M. Waliullali — [or the Crown. 

Ju<lgment.—This is a reference by 
the Sessions Judge of Allahabad to the 
High Court for orders. 
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In October last Pb. Jawahir Lai Nehru 
was tried in the Court of the District 
l^Iagistrate of Allahabad on a criminal 
charge and was convicted b 7 him. An 
application was thereafter made by 
counsel on behalf of Pt. Moti Ijal Nehru, 
the father of the convicted person, for a 
copy of the judgment delivered by the 
learned District Magistrate. By his 
order of 7bh November 1930. the learned 
District Magistrate refused the applica¬ 
tion on the ground that the applicant 
was nob a party to the case, or acting 
on behalf of a party to the case. An 

application was made in revision to the 

Sessions Court asking that a reference 
should be made to the High Court with 
regard to the legality of the said otAot. 
The learned Sessions Judge allowed the 
application and submitted the matter to 
the High Court for orders. 
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As a matter of principle I am of 
opinion that the proceedings m. and 
specially the judgments of His Majesty s 
Courts ought to be accessible to the 
public, and unless by any statutory pro¬ 
vision or by the rulings of any Court 
I am bound to the contrary. I would 
ihold that it is the essence of the admin- 
istration of justice that 
in« the rights, and more 
the liberties, of the people should be 
made as public as possible, m order that 
the public at large might at leisure con¬ 
sider those judgments, either m their own 
“ts or in the interests m a cr.m.na 
nanse of the oondemned person , for it 
only by each publioity that the pnbl.e 
^ ho gatisfied that the law is being 

eroperly administered by these respon- 
^hl^ fJr its administration, and that 
“n' in that administration, which 

Imay be avoided. 

f-o be decided in this 
The question ^o ^ , member of 

reference is the rg ^ of a judg- 

rof“any ordinal Court, and the 
M^Sistrate 

«ghfr?1: th. matter. S. V6, 

public dooujen • pgraon on demand a 

to inspect, sh^ll 6 . . .. lecal fees therefor, 

at the foot 


A public document is dedned in S. 74 
of the same Act and includes a 

“document forming the ftcts or record of the 
acts of a public oflicer, logislative, judicial and 
executive, whether of British Indin, or of any 

other part of His Majesty’s dominions, or of a 

foreign country.” 

It is clear therefore that a judgment of 
a Court is a public document within the, 
meaning of S. 74. The right of a raem-i 
her of the public to demand a copy of 
such a document is limited by S. 76 to 
“a person who has a right to inspect 
the document. The right of a person to 
inspect a judgment therefore must b© 
looked for outside the Evidence Act. 

S. 554. Criminal P. C.. enacts that the 
High Court may make rules for the 
inspection of the records of subordi- 
nate Courts. This presupposes that, 
subject to such rules, the public has 
a rieht to inspect the records of 
Lbordinate Courts. This High Court 
has accordingly made su^ _ rules. 
Oh 14 cf the General Rules (Criminal^ 
sets ou'b these mles. B. i. Ch. 14 is es 

follows : ,, , 

reilT. °uob applicalioe, he^ahall record hie 
order and the reason therefor. 

It is clear, then, that the rejection of 
the application must not be made ar- 
bitrarily. R- 6 has recently boon added, 

and provides that 

-anv person desiring to ascerUm the serial 
number and date of institution of any case or 
other registered particulars respecting a pase 
^any P--dir.6. thorsio „r „ any iuj.c.a. 

frbfve-Swoir' mido and the. information, if 
obtainable, given to him m writing. 

This rule would seem to infer the 
right of the applicant to inspect the 
record when found. In ray opinion, the 
only valid reason for refusing such an 
inspection would be that the inspection 
of the particular record was against 
public interest, and even here it is not 
easy to think of a case where the inspec¬ 
tion of a judgment, which must be deli- 

vered in open Court, 
public interest. In construing the High 
Court rules with regard to subordinate 

Courts, it is nraterial to consider the 

rules drawn up for ““g r g’ 

By the High Court Buies, Chap. 8, B. h, 

it is laid down that alter judgment even 
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a stranger to the case may obtain either 
in a civil or criminal matter a copy of 
the judgment or record on payment of 

the.prescribed fee. It would 

be a peculiar situation if the High Court 
meant to allow, except for the reason 
given above, an officer of an inferior 
Court to refuse inspection of and there¬ 
fore a copy of the judgment of that 
inferior Court, when on appeal to the 
High Court that very judgment itself 
would bo available to any member of 
the public after the judgment in the 
High Court had been delivered. It is 
inconceivable that the High Court would 
allow a right to a subordinate Court to 
refuse inspection of and a copy of a 
judgment, when by its own act the High 
Court does not preserve that right for 
itself. I am therefore satisfied that a 
proper construction of the rules for the 
subordinate Courts made by the High 
Court establishes a right for the general 
public to inspeot and have copies of the 
judgments of the subordinate Courts. 

On this question the Criminal Proce¬ 
dure Code itself, in S. 518, gives an 
absolute right to any member of the 
public “affected by a judgment or order 
passed by a criminal Court” to have a 
copy of that judgment or any part of 
the record on payment. As regards this 
particular case, it would be difficult to 
argue that the father of the convicted 
person was not “affected by the judg¬ 
ment or order” within the meaning of 
S. 548. I see no reason to construe the 
words “affected by a judgment or order” 
narrowly. It certainly cannot be said 
that they refer to a person who is a 
party to the judgment or order, for the 
right of the accused to a copy of the 
judgment are dealt with elsewhere in 
the Code. The public as a whole can¬ 
not fail to be affected by every judgment 
of a criminal Court. For example, as in 
this case, the judgment in a criminal case 
dealing with sedition affects the general 
■public as indeed any judgment dealing 
with any crime is bound to affect the 
general public. A knowledge of the 
law, it is, true, in many cases is made 
available to the public by statute, but 
the construction of statutes by the 
Courts, as expressed in their judgments, 
is of even greater importance. It is a 
rule of law that every member of the 
public is presumed to know the law, 
it follows that the public must have a 
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right of access to the judgments of the 
Courts which express that law. 

It is suggested by the learned District 
Magistrate in his explanation that if the 
right of the public to take copies of 
judgments is recognized, there would be 
a real danger of the legitimate work of 
the copying department, namely, the 
supply of copies to the public for Court 
purposes, being hampered by the demand 
for copies for private purposes. I see 
no reason for this apprehension. The 
fact that payment has to be made for 
copies of judgments must by* itself limit 
the applications to those persons who 
have a legitimate interest in the judg¬ 
ments required. If the fees for the 
copies are too small, they could no 
doubt be increased. While the right 
of the public to such copies must be 
recognized, and it is naturally of im¬ 
portance that demands for copies should 
be complied with as quickly as possible, 
there is nothing to prevent an officer in 
charge of such a department from re¬ 
gulating the work of his copying depart¬ 
ment in supplying copies asked for in 
such a way so as not to interfere with 
the copyists’other work. lam satisfied 
whether on general principles or on a 
consideration of the existing statutes or 
of the rules prescribed by the High 
Court, that this reference must be ac¬ 
cepted and the order of the learned Dis¬ 
trict Magistrate set aside. 

r.m./r.k. Order set aside. 
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Pollan, J. 

K, S. Rashid Ahmad —Applicant. 

v. 

S. F. Rich —Opposite Party. 

Criminal Ref. No. 892 of 1930, Deci¬ 
ded on 3rd March 1931. 

Criminal P. C. (189S), S. 446—Magistrate 
Cannot cancel charge once framed. 

The effect of S. 446 is to debar a Magis¬ 
trate from cancelling a charge which has once 
been fr.amed agvinst a person who has claimed 
to be tried under the provisions of Ch. 33 as 
a Europe in British subject, and whose claim 
to bo so tried has boon upheld by a competent 
Court under S. 413: A. I. B. 1929 All. 84, 
Bef. ^ [P 367 0 1] 

Saila Nath Mukerji —for Applicant. 

P. D. Banerji —for Opposite Party. 

Assistant Government Advocate — for 
the Crown. 

Judgment. —This is a reference made 
by the learned Sessions Judge of Meerut 
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asking this Court to set aside the order 
of discharge passed by a Magistrate of 
the Fist Class in the case of one Mr. 
S. F. Rich who had been charged with 
offences under Ss. 409 and 420, I. P. C. 
This Mr. Rich claimed to be tried as a 
European British subject under the spe¬ 
cial provisions of Ch. 33, Criminal P. C. 
After ha had made that claim and after 
an order had been passed under S. 443, 
directing that he should be tried under 
those special provisions a charge was 
framed against him by the Magistrate. 
The powers of a Magistrate when an 
order has bean passed under S. 4i3 of the 
Code are strictly limited by S. 446. In 
that section it is laid down that the 
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the order of discharge made by the Magis¬ 
trate and direct that the Magistrate or 
his successor-in-offioe shall commit this 
case to the Sessions. 

p.n./r.K. Order set aside. 


Magistrate inquiring into, or trying, a 
case shall, if he does not discharge the 
accused under S. 209 or S. 253 as the 
case may bo, cooatnib tho case tor trial 
to the Court of Session. This section ap- 
pears to me to take a-way from the Magis- 
trate the powers given him under b. Ala, 

( 2 ) Criminal P. C.. in cases which are to 
be tried under the special provisions of 
Oh. 33 of that Code. The same view 

was expressed by Dalai J.. m 
reported in .Emperor v. Shankar Singh 
(1). but that case cannot be taken as an 
authority because, in so far as the ob¬ 
servations of the learned Judge referred 
to a European British subject, they were 
obiter, ^usas far as I know there is 

Z authority U 

matter. But the words of S. 44b are. in 

Sy opinion, sufficiently olcar. It has 

been arguccl bciorc me that on this 

iXprefation of the Coda ^ poTBor^ jho 

has olaimoda right to be tried as a 

Copean British subject has forfeited 

anot^r valuable right, namely a right to 
anoinoi v« him cancelled if 

have a o Magistrate there 

in the opinion ^ the^ ^ 

This may be so. but whatever 

mitmenb. ihis m y . ^ oj the 

may have^ S 446. I am satis- 

legislature in fiamin b 

^'‘Lr a Magistrate from oaneelling a 

r«e ^ vfhi^h'has once been framed 

against a person who has 

XS^Set,' a°^d ^lose 

0 aeeopt this refero^, ee^ as^ 

I. O. 7a.=30 

' ^ Or. li. J. 218=51 All. 483. 
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Sul AIM AN, J. 

Nanhe and anot/ier“Appellants. 

V. 

Emperor 

Criminal Appeal No. 342 of 1930, De¬ 
cided on 28th November 1930. 

Penal Code (1860), S. 397—Robber or 
dacDit carrying with him gun or sword —Ho 
it using the gun or sword and S. 397 is appli¬ 
cable. 

II a robber or a dacoit carries with him a gun 
or sword and by th^t means overawes his victim 
he is using that gun or sword although he may 
not actually fire the gun or wound or stib the 
person attacked with the sword, and S. 3^ is 
applicable to such a case. [P 368 0 Ij 

Shabd Saran—ior Appellants. 
Government Pleader —for the Crown. 
Judgment.— This is an appeal by 
Nanhe and Abdual Hasan from an order 
convicting them under S. 395 read with 
S. 397, I. P. 0., and sentencing them each 
to seven years' rigorous imprisonment. 
There can be no doubt as to the facts 
of the dacoity. On 15th January 1925, 
at about 7 p. m., seven or eight dacoits 
surrounded tho house of Shyam Lai 
Padhan. They were armed with guns, 
sword, spear, knives and lathis. Shyam 
Lai was outside in the verandah and bis 
wife Mb. Phul Kali was inside, and her 
statement is that three dacoits entered 
the house, one of whom was armed with 
a sword and the other two had knives 
with them. They caught hold of her and 
stripped her of her silver and gold 
ornaments which she was wearing. They 
also boat her and asked her to point out 
where tho other valuables were. She 
was dragged outside the house, was 
slapped and dragged up to a pipal tree 
which is about 30 or 40 paces from the 
house. On an alarm being raised the 
villagers arrived and then the dacoits 
fled away. In order to scare away tho 
villagers gunshots were also fired at 
thorn. Ono of the villagers was seri¬ 
ously injured and fell down senseless on 
tho ground. Mt. Phul Kali got soratohoo 

on her neck and wrists. , ^ nx. \ 

There can be no doubfc_ that Mt. Phul 
Kali was in a good position s®® ^h® 
faces of these dacoits who took away the 
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ornaments from her boJy and dragged 
her outside the house. 

The two appellants were mixed up 
with 16 other undertrial prisoners at 
the jail identification parade and Mt. 
riiul Kali was able to pick them out 
.without committing any mistake. She 
I’.gain identified them before the Magis¬ 
trate and also before the Sessions Judge 
without making any mistake. There is 
other evidence to corroborate her identi¬ 
fication. The accused were also seen by 
other witnesses in the company of other 
strangers coming in a cart. The learned 
Judge was fully satisfied that the evi¬ 
dence of Mt. Phul Kali supported by all 
the circumstances proved the guilt of 
these accused. I agree with this con¬ 
clusion. There is absolutely no reason 
to doubt that Mt. Phul Kali identified 
these appellants. 

The only other point urged in appeal 
is that there being no direct evidence 
tlMit these appellants actually “used” 
the weapons which they had carried, 
their conviction under S. 397 is not 
justified. The contention is that mere 
carrying of a deadly weapon would no' 
make 8. 397 applicable, but it must 
further be shown that the deadly weapon 
was actually used by the offender. It 
seems to me that if a robber or daooit 
carries with him a gun or sword and by 
that means overawes his victim he is 
using that gun or sword although ho 
may not actually fire the gun or wound 
or stab the person attacked with the 
sword. It is noteworthy that in the 
case of an attempt to commit robbery 
and dacoity under S. 398 the mere fact 
of the offender being armed with any 
deadly weapon makes him liable to 
punishment for not less than seven years. 
It would therefore be extraordinary if in 
order to fix the miuiraum sentence the 
mere carrying of a deadly weapon would 
not suffice when the offence went beyond 
the more attempt and amounted to 


actual robbery or dacoity. In my opin¬ 
ion S. 397 is applicable. In any case the 
dacoity was a brutal one and a sentence 
of seven years by no means errs on the 
side of severity. The appeal is dismissed. 
r,M./r.K. Appeal dismissed. 
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SULAIMAN AND YoUNG, JJ. 

I\It. Ram Sri —Applicant. 

V. 

Thakur Narain Singh — Ojiposite- 
Party. 

Execution First Appeal No. 445 of 
1929, Decided on 20bh November 1930, 
against decision of Sub-Judge, Etah. 

Hindu Law-—^Widow—Decree for mainte* 
nance—Decree is not part of assets of de¬ 
ceased husband and is not attachable—Civil 
P. C. {1908), O. 34 R. 6. 

No doubt the creditor ol the deceased hus¬ 
band cau claim priority in rospect of his debt 
which should be discharged out of the assets of 
the decsased husband before any other debts 
created by subsequent heirs are paid off. But 
he cannot treat the decree for maintenance 
which the widow has obtained against a rever¬ 
sioner as a part of the assets of the deceased. 
It is not therefore attachable. There is nothing 
however to prevent the mortgagee from the 
husband from proceeding to attach the corpus 
of the property itself and selling it in orecution 
of his decree under O. 34, R. 6, Civil P. 0., 
claiming priority even as against the mainte¬ 
nance claim of the widow. [P 369 G 1] 

S. D. Sinha —for Applicant. 

Panna Lai —for Respondents. 

Sulaiman, J. —This is a judgment- 
debtor’s appeal arising out of an execu¬ 
tion proceeding. A mortgage had been 
executed by the deceased husband of the 
appellant Mt. Ram Sri. A final decree 
for sale on the basis of this mortgage 
deed was obtained in February 1920. 
The mortgaged property was sold and 
proved insufficient, to discharge the 
whole decretal amount. In 1926 the 
mortgagee obtained a decree under O. 34, 
R. 6 which was against the widow 
Mt. Ram Sri and the next reversioner 
Sahab Singh, to whom she had surren¬ 
dered the estate, as legal representatives 
of the deceased. The decree was for 
realization of the money out of the as¬ 
sets of the deceased in their hands. In 
1928, in pursuance of an agreement bet¬ 
ween the widow and the next rever¬ 
sioner, she obtained a decree for mainte¬ 
nance allowance against him with a 
charge on the property in his possession. 

The mortgagee has sought to attach 
not only the corpus of the property in 
the hands of Sahab Singh, but also the 
decree for maintenance allowances in 
favour of the widow which is against the 
reversioner. The objection of the widow 
that the decree itself was no part of the- 
assets of her deceased husband has been 
overruled. Hence this appeal. 
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Radha Krishna v. Ram Narain (King, J.) 
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It seems to us that the objection must 
prevail. No doubt the creditor of the 
deceased husband can claim priority in 
respect of his debt which should be dis¬ 
charged out of the assets of the deceased 
husband before any other debts created 
by subsequent heirs are paid off. But 
he cannot treat the decree for mainte¬ 
nance which the widow has obtained 
against Sahab Singh as a part of the 
lassets of the deceased. In the first 
place, it is doubtful whether she could 
not be allowed to appropriate the income 
of the estate even if it accrued after the 
death of the husband. In the next place 
she has obtained the decree on the 
strength of an agreement between her- 
self and the next reversioner, the lia¬ 
bility for which did not exist in the life¬ 
time of the deceased. The decree is 
therefore not a part of the assets of her 
deceased husband and is not attachable. 
There is nothing to prevent the mort¬ 
gagee from proceeding to attach the cor¬ 
pus of the property itself and selling it, 
claiming priority even as against the 
^ maintonanco claim ot the widow. The 
appeal is accordingly allowed and the 
order of the Court below is set aside to 
this extent: that Mt. Ram Sri’s objection 
is allowed and her maintenance decree 
released from attachment. She will 
have the costs of this appeal from the 
lespondent, including fees in this Court 
on the higher scale. , ,, j 

K N /r.k* Appeal alloivea. 
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Banerji and King, J.T. 

Badha Krishna — Plaintiff Appel¬ 
lant. 

Bam Narain and others — Defendants 

ot 1929, Decided 

Si 

Sp«ific R.lief 

tno piaiuY ihe, fluit 19 maintaiBable 

S ^4^ Specific Relief Act. or by any notion 
under S. if , opec»‘«- olaintiff to obtain an 

subsequently taken by t^^ pl^mt 

injunc non otherwiM ^ Court to 

fta'the pWnfm ba. roSly a.ked fo. a con- 
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sequential relief though he has tried to conceal 
it by casting the reliefs in a particular form, it 
is not open to the Court to say that the plaintiff 
should have asked for a consequential relfef and 
should have p.iiid the proper Court fee as in such 
a suit. Plaintiff insisting that it is not neces¬ 
sary for him to ask a consequential relief takes 
a risk in so insisting in that ho is liable to have 
his suit dismissed under S. 42, Specific Belief 
Act, if the Court ultimately comes to the con¬ 
clusion that it was open for him to ask for a 
consequential relief. Yet he is clearly entitled 
to have the case made by him in the plaiot, 
tried by the Courts: .-I, I. B. 1926 Pat. 310, Foil. 

[P 371 C 1] 

(b) Court-fee* Act (1870), Sch. 2, Art. 17 
(3)—* Suit for declaration that petition of 
compromise and decree based on it are null 
and void and that plaintiff is not bound by 
them studiously refraining from asking con¬ 
sequential relief, falls under Art. 17 (3). 

4 

A suit for mete declaration that a petition of 
compromise and the decree based on it are in¬ 
effectual and null and void against the plain¬ 
tiff and that the plaintiff is not bound by them 
where the plaintiff studiousiy avoids asking for 
any consequential relief is a suit “for declara¬ 
tory decree where no consequential relief .is 
prayed for” within the meaning of Sch. 2, Art. 
17 (3) and no ad-valoram court-fee is necessary. 
The plaintiff cannot be deemed to have asked 
for consequential relief when he studiously re¬ 
frains from asking it: 20 Bom. 736; 30 Cal. 788; 
35 I. O. 797; A. I. R. 1921 Oal. 183; A. I. B, 
1925 Pat. 210, Ref.; 5 All. 831; 88 Mad. 922: 
29 Bom. 207; 39 Cal. 704; A. I. R. 1927 Lah. 
499; 3 P. L. J. 194, Dist. [P 372 0 1,2] 

A. Sant/al and S. B. Johari — for Ap¬ 
pellant. 

Iqbal Ahmad, Gopi Nath Kunzru, and 
Mansur Alam —for Respondonts. 

King. J. —The suit which gives rise to 
this appeal was instituted for settint; 
aside a co-npromiso and a decroo for 
money passed on the hasi.s of the coia- 
promiso. 

The plaintiff is a minor. Defendants 
2 to 4 are his brothers. After their 
father’s death defendant 2, Gauri Shan¬ 
kar, executed promissory notes for Rupees 
75,000 in favour of Ram Narain, defen¬ 
dant 1. Mt. Janki Kuar (defendant 6) 
and her three sons Manni Lai (defendant 
3), Kanhai Lai (defendant 4) and Radha 
Krishna (plaintiff) sued Gauri Shanlpir 
(defendant ,2) for partition of the joint 
family property. While the suit was 
pending Ram Narain (defendant^ l) 
brought a suit, No. 53 of 1928, against 
Gauri Shankar and his three brothers on 
the basis of the promissory notes. Both 
the suits were decided according to a 
compromise filed on 8th August 1928. 
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Earn Narain’s suit was decreed in full 
against Mt. Janki Kuar and her three 
sons. Gauri Shankar surrendered his 
share in the family property ^ in ^ return 
for being absolved from liability in res. 
pect of Earn Narain’s claim. 

The plaintiff instituted the present suit 
for cancellation of the compromise and 
the decree passed upon its basis, alleging 
that he was a minor and his interests 
were not protected by any validly appoin¬ 
ted guardian ad litem, and that he is not 
bound by the compromise and the decree 
which were obtained by fraud. He paid 
a court-fee of Es. 10 only, as for a simple 
declaratory suit, although the suit was 
valued at Es. 70,350 for the purpose of 
jurisdiction. Objection was made that 
the courb^fee should be paid ad valorem 
on Es. 70,350. The plaintiff then ap- 
plied to amend his plaint so that the pra¬ 
yer for relief should read as follows*. 

“It may be declared that the petition of com¬ 
promise dated 3tb August 1928 and the decree 
passed upon its basis in Suit No. 53 of 1928 are 
ineffectual and null and void as against the 
plaintiff, and that the plaintiff is not bound 
thereby.” 

The Court passed an order on 5th Sep¬ 
tember 1929 that the plaint be amended 
accordingly. We have therefore to con¬ 
sider the court-fee payable on the plaint 
in its amended form. 

The trial Court held that the suit was 
in substance a suit to set aside the com¬ 
promise and decree and that the plaint- 
tiff must pay an ad valorem Court-fee on 
the money value of the decree which he 
sought to set aside. As the plaintiff 
failed to make -good the deficiency of 
court-fee the trial Court rejected the 
plaint under O. 7, E. 11 (o), Civil P. C. 
Hence this appeal. 

The question for decision is whether 
the suit should be held to be a suit “to 
obtain a declaratory decree where! no 
consequential relief is prayed” within the 
meaning of Sob. 2. Art. 17 (iii); or a suit 

“to obtain a declaratory decree or order where 
cohsequeutial relief is prayed 

within the meaning of S. 7 (iv) (c). No 
other provision of the Court-fees Act has 
"been suggested as applicable to this suit. 

Prima facie the suit is to obtain a mere 
declaratory ‘decree. No consequential 
relief, such as an injunction restraining 
Earn Narain from executing his decree 
against the plaintiff, is prayed for. The 
question seems to be whether the plain¬ 
tiff should be deemed to have prayed for 
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consequential relief although he has not 
expressly done so. 

The rulings on this point are unfor¬ 
tunately conflicting. Each side can sup¬ 
port bis contention with judicial autho¬ 
rity. 

The following rulings are cited by the 
plaintiff-appellant- 

Karam Khan v. Daryai Singh (l). 
This is a Full Bench decision. The suit 
was for cancellation of a mortgage deed. 
The order of reference suggested that the 
suit was of the kind mentioned in S. 39, 
Specific Ealief Act, and was in the nature 
of a simple declaratory suit. Five learned 
Judges concurred in that view, without 
giving any reasons. This omission is un¬ 
fortunate as a decree for the cancellation 
of an instrument might well be held to 
be more than a simple declaratory decree 
and a suit under S. 39 is not a suit under 
Oh. 6 which deals with declaratory 
decrees. We should be bound by the rul¬ 
ing, if it were directly applicable to the 
facts of this case, but in our opinion it 
can clearly be distinguished. In the pre¬ 
sent suit a declaration of the invalidity 
of the petition of compromise can hardly 
be regarded as a separate relief, because 
the compromise is embodied in the decree. 
We consider therefore that the suit 
should be treated, for the purpose of the 
court-fee, as a suit for a declaration that 
the decree is not binding upon the plain¬ 
tiff. A decree is not an “instrument” 
within the meaning of S. 39 and the suit 
cannot be held to be a suit under S. 39. 
The ruling therefore only helps the plain¬ 
tiff indirectly in so far as the cancellation 
of an instrument can be considered analo¬ 
gous to a declaration that a decree is 
not binding upon the plaintiff. No deci¬ 
sion of this Court has been cited which 

is directly in point. 

Shrimant Sayajirao v. Smith (2) is a 
clear authority in the plaintiff’s favour. 
It was held that a suit in which the only 
prayer is for a declaration that ’a decree 
was null and void is a suit for a declara¬ 
tory decree without consequential relief 
and Art. 17 (iii) is applicable. This case 
is on all fours with the case before us. 

This ruling was followed by the Cal¬ 
cutta High Court in Z innatunnessa 
Ehatun v. Girindra Nath Mukerjee (3) 


(1) C1883] 5 All. 331={1883) A.W.N, 55 (F.B.), 

(2) [1896] 20 Bom. 736. 

(3) [1903] 30 Cal. 788. 
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v7hioh is also directly in point. Mac- 
lean, C. J.. remarked: 

"The safest course ill these cases IS to ascer* 
tain what the plaintiff actually asks for by his 
plaint, and not to speculate upon what may be 
the ulterior effect of his success." 

Bagala Sundari Debi v. Prosanna Nath 
Mtiheriee (l) follows the ‘above ruling 
and also clearly supports the plaintiff s 
contention. It may bo noted that m 
that case the prayer was not merely fora 
declaration that a certain decree passed 
against the plaintiff was not binding upon 
him, but also for setting aside the decree. 
In that respect it goes beyond the pre¬ 
sent case where the prayer is for a 
declaration only and nob for aettmg 
aside” the decree as against the plaintm. 
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A similar view was taken in Gokul 

Nath Jiu V. The New 
(i I B 1924 Caf. 183). The Court ob¬ 
served that it was not within the pro- 

-t?8ee wh^ther^theTuluip^^^ framed, whe- 
pSintiff succeeds in obtaining a declaration as 

Thahur Narayan Singh v. Dil- 
aar AU Khan (5) (at p. 928 of 3 Pat.) also 

supports the plaintiff s contention. The 

Stiff had prayed for a mere declara- 
piamcin f objection was raised 

Ct he should have paid a oourt-faa as 

?n a suit for daalaration of t.tla and for 
in a bu Court observed: 

possession. 1 court-fee must be decided on 

■‘The question of court 

the S? plaintiff has really asked for a 

to say though ho has tried to con- 

consequential rel f^tu ^ particular 

ceal ^ofc^open to the Court to say that the 

form, asked fora consequential 

plaintiff - ij.ye paid the ncoper fee as 

?eliet. and should have that 

in such a suit, ask for a conse- 

it is not necesja ^ tikes a risk in so 

quential 'fhef. liable to have hi3_ suit 

insisting, m • Speoifio Relief Act if the 

dismissed uude conclusion that 

Court ultimatel CO ^ consequential 

”|«HThUelo\t^-der the autho- 

hv the defendant-respondent, 
"‘ifn weightot antherity is a Fuli 
T. .locision of the Madras High Court 
^^"'iXnotohalam Chetty v BdngasiMmu 
piilai (6). Tl'® l“i! was f or a deelar a- 

210=80 I. C. 514=3 
Had. 922=23 1. C. 79 (F. B.). 


tion that a mortgage-decree was nob 
binding on the plaintiff and for an in¬ 
junction restraining the defendant from 
executing the same. It was held that 
the suit was for a declaratory decree 
with consequential relief within the 
meaning of S. 7. Cl. (iv) (c). Court-fees 
Act. Upon the facts of that case the 
correctness of the decision cannot be 
doubted, as there was a prayer for an in¬ 
junction which is clearly a prayer for a 
consequential relief. The present case 
is distinguishable upon the facts, as there 
is no prayer for an injunction or for any 
other form of consequential relief. The 
terms of the reference to the Pull Bench 
however raised a question which was un¬ 
necessary for the decision of the case 

^^Vhe^her a suit foe a declaration that an in¬ 
strument of mortgage or sale eseouted by the 
Plaintiff or a decree that has been passed against 
the plaintiff for a debt is not binding on him is 
a declaratory suit only." 

Their Lordships after reviewing the 
authorities held that a suit of the nature 
indicated in the reference, which merely 
asks for a declaration, is none the less a 
suit for declaretary decree with conse¬ 
quential relief within the meaning of 
Cl. (iv) (o). Although this opinion is en¬ 
titled to great weight it must be regar- 
ded as an-obiter dictum. From the point 
of view of the fiscal authorities this deci¬ 
sion seems unimporbanb, as their Lord- 
ships also held that the plaintiff was en- 
titled to pub his own valuation on the 
relief claimed, and such valuation was 

conclusive. , i. r-ri 

Parvatibai V. Vishvanath Ganesh KO 

was a suit for a declaration that a sale- 
deed was fraudulent and for an order to 
have it cancelled and a copy sent to the 
Sub-Registrar. It was held that the suit 
was one in which there was a distinct pra¬ 
yer for consequential relief. The Allaha¬ 
bad Pull Bench ruling in Karam Khan v. 
Daryai Singh {!) was expressly dissen¬ 
ted from. This decision is distinguish¬ 
able as in the present suit there is no dis- 
tinct prayer for consequential relief and 
it is not a suit for the cancallatioa oE an 
instrumenb under S. 39* SpeoiBc Belief 

^^DeokaliKoerv.KedarNath (8) was a 

suit for a declaration that a mortgage 
deed was fraudulent and that a 
passed upon it s basis ha d been fraudulent 


r7nr965T29"Bom.-207-6 Bom. L. K. 11-23 
(3) [1912] 39 Cal. 701—15 I. 0. 127. 
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tly obtained and that the mortgaged pro¬ 
perty could not be sold for the satisfac¬ 
tion of the decree, It was held that the 
suit was not of the nature contemplated 
by S. 42,- Specific Relief Act, and there¬ 
fore was not a suit for a declaratory de¬ 
cree where no consequential relief is 
prayed. This view was confirmed by the 
fact that the plaintiff obtained an in¬ 
terim injunction restraining the defen¬ 
dant from executing the decree. 

We consider that the question of court 
ifee must be decided on the plaint and 
|bhe decision is not affected by the ques- 
•tion whether the suit is maintainable un¬ 
der S. 42 or by any action subsequently 
taken by the plaintiff to obtain an in¬ 
junction otherwise than by amendment 
of the plaint. 

Halcim Bai v. Isliar Das (9), is direc¬ 
tly in point. The plaintiffs sued for a 
declaration that a decree obtained 
against them was based on fraud and 
was not enforceable. It was held that 
the substance and not the language of 
the plaint is to be looked at and that the 
suit must bo deemed to be a declaratory 
suit in which consequential relief is 
prayed. We doubt whether this is a cor¬ 
rect method of interpreting a fiscal 
statute. 

The ruling in Mt. Nooiuooagar Ojain v. 
Shidhar Jha (10), is distinguishable as it 
was a suit under S. 39 for the avoidance 
of a registered deed of gift. * The for¬ 
warding of a copy of the decree te the 
registration office was held to amount to 
consequential relief. 

The foregoing review of relevant deci- 
isions shows a confiict of judicial opinion 
[without any clear preponderance on one 
iside or the other. We hold that the 
jOourt-fee must be decided on the plaint. 
(The plaintiff asks for a mere declaration. 
iHe studiously avoids asking for any con¬ 
sequential relief. The suit as framed there¬ 
fore is clearly “to obtain a declaratory 
'decree where no consequential relief 
'is prayed.” We are not concerned at the 
present stage with the question whether 
the suit is of the nature contemplated by 
S. 42 or whether the Court will refuse to 
<*rant a mere declaration on the ground 
that the plaintiff has omitted to ask for 
further relief such as an injunction res¬ 
training the decree-holder from executing 

(0) A. I. R. 1927 Lab 499=102 I. C. 46=8 

Labi 531. _ 

(10) [1918] 3 Pat. L.J. 194=45 I. C. 238. 


the decree, or whether the plaintiff has 
applied for stay of execution; or whe¬ 
ther a mere declaration, if granted 
will serve any useful purpose. Fiscal 
statutes must be strictly construed.|. 
If the plaintiff chooses to take the* 
risk of asking for a mere declaration! 
without consequential relief he is, in ouri 
opinion at liberty to do so under Art. 17, 

(iii) upon payment of a fixed court-fee of 
Rs. 10. When he has carefully refrain¬ 
ed from asking for consequential relief 
we do not consider that he.should never¬ 
theless be ' deemed to have asked for 
consequential relief. This would be 
doing violence to the language of S. 7, 

(iv) (c). We hold that the plaint, as 
amended, is sufficiently stamped. 

We therefore allow the appeal, set 
aside the decree of the trial (jourt and 
direct that Court to dispose of the suit 
according to law. 

The appellant will have his costs !of 
this appeal. Costs in the Court below 
will abide the result. 

r.m./r.k. Appeal allorved. 
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SULAIMAN AND KING, JJ. 

Khub'Chand and others —Defendants— 
Appellants. 

v. 

Chittar Mal —Plaintiff — Respondent. 

First Appeal No. 174 of 1927, Decided 
on 15th April 1930, from decree of Sub- 
Judge, Bulandshabr, D/- 8th March 1927. 

Contract Act, S. 182—Person employed by 
another to invest money on his behalf and 
to represent him in dealings with debtors is^ 
agent—Principal and agent. 

Agency need not be created by written docu¬ 
ment and can be inferred from the circum¬ 
stances and the conduct of the parties. 

A person who is employed by another to in¬ 
vest money on his behalf and to present him iu 
his dealings with the debtors is an agent with¬ 
in the meaning of S. 182 : 83 I. C. 433, Ref. 

[P 373 G 2; P 374 C 1]. 

B. E. O'Conor and A. Sanyal —for Ap¬ 
pellants. 

N. C. Vaish, A^ M. Khxcaja, P. L. 
Banerji and Panna Lai —for Respondent., 

Sulaiman, J. —This is a defendant's 
appeal arising out of a suit for rendition 
of accounts against them on the allega¬ 
tion that Khub Chand defendant 1, for 
himself and as the managing member of 
the defendants’ family was the agent.of 
the plaintiff. According to the plaint 
the plaintiff’s ancestors were residents of; 
Shikarpur although they were carrying. 
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on business at Haldwani and Chiter Mal 
plaintilt was a connexion by marriage of 
Khub Chand. About the year 1904 the 
defendant suggested to the plaintiff that 
he might, through him, start money-lend¬ 
ing business and make investments in 
properties in the district of Bulandshahr, 
to which the plaintiff agreed. He sent 
about Rs. 20,000 to the defendant who 
obtained documents mostly in his own 
name except one for Rs. 10,000 which 
was taken jointly in the name of the 
plaintiff and his uncle, as well as the 
defendant Khub Chand. According to 
the plaintiff the defendant did not rendei 

account to him but put 0°* , , 

In the written statement the defendant 

denied the allegation that he ever became 

the agent of the plaintiff 
ever received any money belonging to the 
plaintiff. He suggested that the plain¬ 
tiff or his uncle Basdeo personally car- 

ibsSfSfS 

£ ri- 

a..»i .1 bh. 

any money that the suit 

there was no years after 

was “”Vtha a»\noy % was 

the termination oi tlw « y 

there any (.y^g g^it accounts had 

three yenrs , refused by the defen- 

general plea 

that the claim Judge has 

The learned 

found in on the question of 

the merits "T oassod a preliminary 
limitation an ^j^g aefondants 

decree appealed. . 

have according y py ^^nney said 

Although full d6ta^«^^^ plaintiff to the 

to have giygn in the plaint 

defendants we ^g^g put for- 

five specific . those in which the 
ward at the trial ^^^^hose 

plaintiff 3 monj^ aefendant. The plam- 
the agency , • interrogatories on the 
served 

aefendabOt be^o^.^ b 

dence filed y ^over and 

taken out o Tj^g answers 

shown to the xrv^ Chand are to be 
. of the aelendnnt Khub^ 

peU^'aben by him in the written state- 


ment. They contain an absolute denial 
of any receipt of money belonging to the 
plaintiff and of any realization of any 
bond by him. There is a clear denial of 
the advance of any loan through the 
defendant to any person like Mahommad 
Ali Nawaz Khan Deputy Sahib, Pandit 
Pahlad Singh, ^slian Talib Ali of Nau- 
raugabad or Mian Hatim Ali of Nau- 
rangabad. The defendant admitted that 
he had instituted a suit against Pahlad 
Singh to recover the amount due on a 
promissory note executed by him about 
six years ago but claimed that related 
to his own personal money. Contrary 
to the statement in the plaint he admit¬ 
ted that he bad realized Rs. 1,200 due 
to the plaintiff in different sums under 
instructions from him and pleaded that 
this sum was paid to the plaintiff through 
Lachhman Das though no receipt was 
obtained for it. (His Lordship after 
dealing with several transactions and 
considering the evidence, proceeded). 
The defendant Khub Chand . did not 
produce any account books of his own 
and stated that ho only kept a note-book 
or memorandum. Even such memoran¬ 
dum has not been produced. We are 
therefore satisfied that the plaintiff s 
case that money was sent to the defen¬ 
dant from time to time which was in¬ 
vested by him on his behalf is true and 
that the transactions in question are 
evidenced by the defendants' own letter 
dated 18th January 1908 (Ex. 1, p. 43). ' 
The next question is as to the legal 
position of the parties and the plea of 
limitation. The defendants deny that 
Khub Chand was acting as the agent of 
the plaintiff. Now under S. 182, Con¬ 
tract .\ct, an agent is defined to be a 
person employed to do any act for 
another or to represent another in deal¬ 
ing with third persons. On our finding 
it is quite clear that Khub Chand was 
employed by the plaintiff to invest money 
on his behalf and to represent him in 
dealings with the debtors. The case 
therefore comes directly within the defi¬ 
nition of “agent” as given in S. 182. 
We have already pointed out that the 
mortgage deed of 10th January 1904, 
expressly showed that money had been 
advanced to the /mortgagor through Lala 
Khub Chand and in that transaction ho 
undoubtedly acted as the agent of the 
plaintiff. The fact that he made reali¬ 
zations himself 'and made endorsements 
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on the back of the deed also shows that 
he did reaU 2 e the money on behalf of 
the mortgagees. His admissions contai¬ 
ned in Ex. 1 also go to show that he was 
receiving interest on behalf of the plain¬ 
tiff and was holding his money in his 
hands and was expressing his readiness to 
send the money wherever directed. He 
also sent an account showing the amounts 
due to the plaintiff from the various deb¬ 
tors and admitted that he had the ruqqas 
and bonds in his possession which he 
could send to the plaintiff if so instruc¬ 
ted. We have therefore not the least 
doubt in our minds that the position of 
Khub Chand was that of an agent of the 
plaintiff in this business. Agency need 
not be created expressly by any written 
document and can be inferred from the 
circumstances and the conduct of the 
parties. In this case we have both: 
see Jetha Bam v. Mehnga Bam (l). We 
therefore affirm the finding of the Court 
below on this point. 

The next question is whether the 
present claim is within limitation. As 
pointed out above the defendants did not 
plead in their written statement that the 
agency had terminated more than three 
years before the suit nor did they plead 
that they had refused to render accounts 
on a demand by the plaintiff more than 
three years before the suit. If therefore 
the defendants are to be pinned to their 
pleadings no question of limitation would 
arise as the burden undoubtedly lies 
on the defendants to establish that the 
claim is beyond time. 

The learned advocate for the defen¬ 
dants, however relies on certain admis¬ 
sions made by the plaintiff in the witness 
box and urges that they amount to an 
admission that there was a demand for 
rendition of accounts and a refusal. The 
plaintiff stated that six years ago he had 
demanded money from Khub Chand and 
that another demand was made by him 
four years before he gave evidence. He 
further admitted that 15, 16 or 14 years 
ago he asked for accounts and that he 
also asked for accounts five or six years 
ago. He was not asked whether the 
defendant promised to render accounts 
and pay him off or whether he refused to 
render any account, but the plaintiff did 
admit that seven or eight years ago he 
asked the defendant to show him the 
bond and the ruqqas but the defendant 

(1) [1916] 331.O. 438. 


refused to show them. On these admis¬ 
sions it is argued that there was a refu¬ 
sal on the part of the defendant to render 
accounts seven or eight years before the 
plaintiff gave his evidence. The admis¬ 
sions, however fall short of showing that 
there was any refusal on the part of the- 
defendant to render accounts. Any doubt 
that there may remain is removed by 
the statement of Khub Chand himself in 
which he positively asserted that the 
plaintiff never asked him to give an ac¬ 
count of money-lending nor did he refuse 
to give such an account. The reason 
given by him was of course, that no 
money-lending was done through him 
and he had no such account. Taking 
these two statements of the parties to¬ 
gether it is impossible to hold that there 
was a refusal to render an account some 
years before the suit. 

The claim is undoubtedly governed by 
Art. 89, liim. Act which relates to a suit 
by a principal against his agent for pro¬ 
perty received by the latter and not 
accounted for and for which the period 
of three years runs from the date when 
the account is, ‘during the continuance of 
the agency, demanded and refused, or 
where no such demand is made when 
the agency terminates: see Nobin Chan¬ 
dra Barua v. Chandra Madhab Barua (2) 
In the present case we have already 
pointed out that there was no refusal to 
render accounts. 

There is also no proof that there was 
any termination of the agency. Under 
S. 201, Contract Act, an agency termi¬ 
nates by the principal revoking the 
authority or by the agent renouncing the 
business of the agency or by the business 
of the agency being completed or by 
either party dying or becoming of un¬ 
sound mind or by the principal becoming 
an insolvent. In the present case there 
is no proof of any revocation of authority 
or any renunciation of the business of the 
agency by the agent. The business also 
may be said to have been completed when 
no accounts were actually rendered and 
the amounts outstanding were never paid 
to the plaintiff. Wears therefore clearly 
of opinion that the claim is in no way 
barred by time. 

It is not necessary to consider at this 
stage whether the defendant has made 
any payment to the plaintiff so as to 

(2rA. I. R. 1916 P. C. 148=36 i. G. 1=44 
Cal. 1 (P.C.). 
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I’eduoe his liability. The suit was no 
doubt brought after a long interval of 
time and it is extraordinary that the 
plaintiff would have allowed himself to 
put off and not insist on complete ac¬ 
counts being submitted to him long ago. 
The question whether any or what 
amount is actually due from the defen¬ 
dant to the plaintiff is a matter which 
will have to-be gone into thoroughly when 
the time for the preparation of the final 
decree arrives. 

We accordingly dismiss this appeal 
with costs including in this Court-fees on 

the higher scale, , . , 

r.M./r.k. Appeal dismissed. 
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Bakerji and King. JJ. 

Ganesh and oi/iers—Defendants—Ap¬ 
pellants. 

Mallu Mai Girdhas Das—Plaintiff— 

^^I’S'^Appaal No. 349 of 1927, peoided 

on 4th February 1931 against 
of Addl. Sub-Judge, Benares. VI- 22 na 

UmU^r.on Ac. (1908), S'M-Writing 

and payment need not that 

Section 20 does not ® ^ inimedi- 

the writing must he ofrt payment is 

atcly. and turther 'vben the 

admitted and the fact o^ ‘^/btor the debt is 

made in . maintained within 

revived and a suit oau be mamta 

three ye»“ PrtZI [P 376 C 1] 

the part g-ioj [P 37G C 1] 

Acf 17908), Ar./64-'‘Ac. 

coin. ...ted;; ‘“Sea "barricchnical 
The term >°S\aSauc6s shown as struck 

meauing, and whe balance lound on 

on various Anal balance was signed 

particular 'J ngactiou does not amount 

by the d’ebtor, ^yithin the meaning of 

Banerji. K. N. Malaviya and 

Prasad— tor Respondent. 

r» I—This is a defendants 

Banerji, • . ^ and decree of 

appeal against a J “8 Judge of 

a suit for recovery of money 
Benares m defendants in the 

the case as presented to us 

Tee nol require consideration of the 


case set up by the defendants, other than 
defendant 1, as defendant 1 must be 
treated as the * karta’ of the joint family 
consisting of defendant 1 and the other 
defendants. 

The plaintiff’s case as disclosed m the 
evidence of Kashmiri Mai was that the 
“sarkhat” Ex. 1 was executed by Ganesh 
Misir defendant 1, that on 18th October 

1923 the accounts were balanced and 
Bs. 16.518-7-6 were found due to the 
plaintiff, that thereafter on 7th October 

1924 there was another accounting, and 
finally, on I7th May 1926, Es. 14,287-2-6 
were found due to the plaintiff, and the 
plaintiff claims that sum together with 

interest. ,, 

The defence was that the sarkhat 
was not executed on the various dates 
mentioned, but everything was written 
up on 17th May 1926 on which date 
Ganesh Misir signed. ‘It was pleaded 
that all item^ prior to 17th May 1923 
which might be found due to the plain¬ 
tiff must be held to be time barred, and 
the plaintiff’s suit must be dismissed. 
The defendants, other than Ganesh 
Misir. pleaded that they were not mem¬ 
bers of the joint family and that the 
acknowledgment was not binding as the 
business was not the joint business of 
the family. 

The learned Subordinate Judge found 
that all the entries on Ex. 1 were written 
up on 17th May 1926, that the busi¬ 
ness was a joint ancestral business, that 
no part of the plaintiff s claim was 
barred by limitation, as the effect of 
part payments in the years mentioned 
in Ex. 1 was that the part payments 
saved limitation as they appeared in the 
handwriting of the debtor, and came 
within S. 20, Limitation Act. 

The ease for the plaintiff further in 
the Court below was that no question 
of limitation arose because Ex. 1 repre¬ 
sented the accounts as stated between 
the parties, and Art. 64 of the Limita¬ 
tion applied to the case, but the Court 
below repelled the contention of the 


plaintiff. 

The defendant-appellants claim that 
the fact of the part payment appearing 
in the handwriting of the appel an , 
was later than the 
principal and therefore S. 20, ^ ^ 

Act did nob save the plaintiff s 
from being barred. It was contended 
that the writing must come into exist- 
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enoe simultaneously with the part pay¬ 
ment of the principal as contemplated 
by S. 20, Limitation Act. 

In our opinion S. 20, Limitation Act, 
does not suggest in any way that the 
[Writing must come into existence imme¬ 
diately, and further, when the part 
'payment is admitted and the fact of the 
part payment is made in writing by the 
debtor, the debt is revived and a suit 
can be maintained within three years 
of the part payment: see Vankatasubhu 
V. Appusundram (1) and Ram Prasad 
V. Bansi Lai (2). 

In the present case Ex. 1 shows that 
there was part payment of Rs. 1,000 on 
23rd January 1924. To bring into 
operation the provisions of S. 20, Limita¬ 
tion Act, the part payment must be 
made before the expiry of the prescribed 
period, and in the present case any 
sums of money that were duo to the 
plaintiff three years before 23rd January 
1924 can be sued for by the plaintiff 
and time would bo computed from 23rd 
January 1924. The learned Subordinate 

Judge has however said: 

“there were such payments in every year and 
they would give fresh start to the period of 
limitation.” 

We 6nd that the part payment must 
be considered to have been made on 23rd 
January 1924 and any items which 
might be found due to the plaintiff for 
three years before that period would 
not be barred by limitation; neither 
would any of the items after that date. 
It would bo necessary to send an issue 
to the Court below on this point which 
wo shall set out later. 

The learned advocate for the respon¬ 
dent has in support of the decree passed 
by the Court of first instance urged that 
Art 64, Sell. 1, Limitation Act, was 
applicable to this case and that no part 
of the plaintiff’s claim is barred by time. 
It was contended by the learned counsel 
that upon the finding of the Court below 
what happened on 17th May 1926 was 
that the accounts were gone into, what 
was found due to the plaintiff from the 
defendants was recorded, and the balance 
was signed by the defendants, and that 
all this comes within what is techni¬ 
cally called “accounts stated.” A number 
of cases were cited before us but, in our 
opinion, it is unnecessary to refe r to any 

(1) [1894] 17 Mad. 92. 

(2) A. I. R. 1923 Nag. 127=71 I. C. 17=19 
N. L. R. G. 
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of them. Upon the facts of the case we 
are unable to hold that there was any 
such accounting as is contemplated by 
the words “accounts stated.” Kashmiri 
Mal was examined and has stated that 
there was accounting on different dates 
in different years. In our opinion the 
statements of the defendant Ganesh 
Misir and his munim are so vague that 

it is difficult for us to find out what 

« 

actually happened on 17th May. In 
our opinion we have not before us suffi- 
cienf materials on the record of this case 
to show that the seven items for which 
credit was given «to the defendants were 
due to the defendants from the plaintiff. 
We therefore cannot accept the conten¬ 
tion of the learned advocate that the 
proper article to apply to the case is 
Art. 64, Sob. 1, Lim. Act. “Accounts 
stated” has a technical meaning and in 
our opinion the materials before us do 
not entitle us to hold that on 17th May 
1926 there was any such accounting as 
would amount to “accounts stated” with¬ 
in the meaning of Art. 64. 

It is further contended by tlia learned 
counsel for the respondent that Ex. 1 
must he taken to be an agreement within 
the meaning of S. 25, Cl. (3), Contract 
Act. Although the agreement is with¬ 
out consideration, it amounted to a pro¬ 
mise made in writing and signed by 
Ganesh Misir to pay money which partly 
was barred by limitation. The conten¬ 
tion of the learned advocate is that the 
word ‘promised’ may mean either an 
express promise to pay, or an implied 
promise, and because the document has 
got an endorsement “interest at the rate 
of 8 per cent”, this amounted to an 
implied promise to pay the sum entered 
in the agreement. In our opinion the 
claim of the plaintiff cannot be consi¬ 
dered to be claim based on a document 
which is a good document under S. 25, 
Contract Act. In our opinion to bring 
the case within that section it is neces¬ 
sary to show that there was an express 
promise to pay, as a mere acknowledge¬ 
ment of liability, even if it implies a 
promise, would not in our opinion be 
sufficient for purpose of S. 25. We there¬ 
fore cannot accept the contention of the 
learned advocate. 

Before we can finally decide this casJ 
it will be necessary to have findings 
upon the following issues from the Court 
below : 
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1. NVhftt sums became due to the plaintiff 
itom the defendants on account from 23cd 
January 1921 to the date of the suit ? 

2. What payments were made by the defen¬ 
dants during that time and how were they 

appropriated. . , t 

3. Whether the whole or a part of the sum of 
Rs. 5,597-0-9 was legally recoverable by the 
defendants from the plaintiff on 17th Jlay 1926, 

and are they entitled to set it off ? , . 

-1. What is the arnount due to the plamtifi on 
principal and interest ? . . 

Parties will be entitled to call fresh 
relevant evidence. Ten days will be al¬ 
lowed for objections on return of the 
findings. The findings are to be returned 

within three months. 

v.B./r.K. remanded. 
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Mukerji and Bennet, JJ. 


Anand Krts7ma—Judgment-debtor and 
objector—Applicant. 

Kishan Devi and others — 
holder and Judgment-debtors Kespon- 

^^Execution First Appeal No. 456 of 
1929 Decided on 18th December 1J3U. 
from decision of Sub-Judge. Bulandshahi. 
D/- 20bh July 1929. 

r** "i P C (1908) O. 21, R* Ol^Decree- 

.„d purchasing _ Dccree\older 

half geeking'by execution to recover 

consequently seeKing uy judgment- 

half execution though 

debtors ‘“be attached - 

^;e^rVeTordUT.''^’’o" ."ntUl.d to get b.eW hi. 
"•n^ree-holdee, 

against judgment-debtors and pur- 

perty as ftion sale. Subsequently 

Shased it hxmself that one-half 

a suit by certain successful, 

of the property belongs . ,j by application 
Consequently the , j, of the 

ior execution sought to re attached a 

auction sale price paid j jndgment- 

ptoperty belonging to one 

debtors. iudament-debtors 

j{eld : that any one of the 18 

might object to the _gfty had not been 

time being hie personal j j^y^pHcation be 

attached “ ‘'hv attacLd did not 

Huccesaiul and P , P „bicb execution bad 

letch the /'Xtfwoiia be nothing to pre- 

Jen” dec«e-bolder Irom seeking execut.on 

egeiuet otbew, putcb.Bet 

no/cntUled to aek the jadgment-debtore to 


pay one-half of the price which ho himself 
chose to pay : .1. J. R. 1921 Pat. 273, Dis^. 

^ [P 378 C 1] 

Bhagwati Shankar, S. N. Seth and 
E. C. Eukerji^ior Applicant. 

il/. A. Aziz and Eazari Lai Ka^poor 
for Eespondents. 

Mukerji, J. “■ This appeal raises a 
point of law for which no authority 
either way has been produced before us. 
The point has to be decided on general 
principles. It appears that the respon¬ 
dent Mt. Kishan Devi held a decree for 
money for a large amount against^ four 
persons, the appellant Anand Krishna 
and his brother Raj Bahadur Krishna, 
Shiam Krishna and their mother Mt. 
Kishan Devi. At one stage of the execu- 
tion a certain house was attached as the 
property of the judgment-debtors and 
was sold on 24th August 1922. It was 
purchased by the decree-holder Mt. 
Kishan Devi, and the sale was in due 
course confirmed. The sale was however 
contested by a suit by one Jagmohan 
Swarup. who claimed to have purchased 
a half-share in the property, being the 
share belonging to the judgment-debtors 
ancestors brother Badri Krishna 
suit succeeded with the result t^t 
Mt. Kishan Devi lost a half-share m the 

property purchased by her. 

Bv the application for execution out of 

which this appeal has arisen 
Devi seeks to recover a sum of Rs. 3,uuu 
being one-haU of the auction-sale-pnce 
paid bv her. The judgment-debtor Anand 
Krishna objected to the execution but 
was unsuccessful. Hence this appeal. 

A preliminary point has been taken on 
behalf of the respondent, namely the ap¬ 
peal is not maintainable at the instance 
of Anand Krishna, inasmuch as the pro- 

perby that has been sought 
is the property not of Anand Krishna 

of his brother Raj Bahadur 
do nob think that this preliminary objeo- 
tion has any force. The execution appli¬ 
cation itself shows that the 
sought execution against 
ment-debtors and nob against .j 

dur Krishna alone. If the ^PP >caU^ 
be successful and if the pioper y ^ ^ ^ 
do not fetch the full amount for wliion 

execution has been taken o 
be nothing to the pre- 

from present appellant 

b“ met witl^ the plea that he 
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ought to have preferred an objection to 
the execution and the execution order 
operates as res judicata. The decree is a 
joint one, and we think any one of the 
judgment-debtors may object to the exe¬ 
cution although for the time being his 
personal property has not been attached. 

On the merits we think the appeal 
ought to succeed. When the decree-holder 
sought the attachment of the house the 
judgment-debtors never asserted that 
they had title to the whole of it. Further 
the judgment-debtors never demanded 
any particular price for the property. 
The decree-holder alone chose the pro¬ 
perty to be sold and she alone chose what 
price she would pay for it. Such being 
the case there does not seem to be any 
equity in favour of the decree-holder by 
which it may be said that she is en¬ 
titled to recover one-half of the price 
paid by her, because she lost one-half of 
the property attached and sold. Suppose 
that the property was really worth 
Rs. 20,000, and the decree-holder ob¬ 
tained it at the auction-sale for Rs. 6,000. 
The property left with her. after the 
success of the claim of Jagmolian Swarup 
would still be worth more than Rs. 6,000 
paid by the decree-holder. The illustra¬ 
tion given would show that there is no 
principle of law under which the decree- 
holder auction-purchaser can turn back 
and ask for a refund, as it were, of the 
price paid by her. 

The learned Subordinate Judge relied 
on the case of Radha K.ishan Lai v. 
Kashi Lai (1). That case is clearly 
distinguishable on the ground that there 
the title of the judgment-debtor to the 
lot No. 1 was found to be entirely absent. 
There was no consideration whatsoever 
for the purchase. In the circumstances 
B. 91, O. 21, Civil P. C., would have ap¬ 
plied and would have permitted the 
auction-purchaser to ask for a refund -of 
the purchase money after the setting 
aside of the sale. In the Patna case there 
was no discussion as to the maintain¬ 
ability or otherwise of the application. 
It was assumed that the application was 
maintainable and the only point that 
was decided was one of limitation. The 
Patna case is therefore no authority 
whatsover for the point we have to de¬ 
cide. Further, as we have shown, the 
facta of the case show that there is no 

(IJ A. I. R, 1924 Pat. 273=76 I. C. 927=2 

Pat. 829. 


conflict between the case before us and 
the Patna decision. We may point out 
that the Patna case was not accepted as 
laying down good law by two learned 
Judges of the Madras High Court in the 
case of Muthu Kumar Stvami Pillai v. 
Muthu Stvami Thevan (2). In the Madras 
case it was held that the decree-holder, 
if he thought that he should avoid the 
sale altogether, should have made an ap¬ 
plication within 30 days of the sale 
under Art. 166, Limitation Act and his 
failure to do so prevented him from main¬ 
taining a subsequent application for exe¬ 
cution of the decree. This however was 
a question of limitation and limitation 
alone. 

On general principles, we are of 
opinion that the decree-holder purchaser 
is not entitled to ask the judgment- 
debtors to pay one-half of the price 
which she herself chose to pay. In the 
result we allow the appeal, set aside the 
order of the Court below and dismiss the 
execution application of the decree- 
holder with costs to the appellant 
throughout. 

p.n./r.k. _ Ap peal al lowed. _ 

(2) A.l. R. 1927 Mad. 394=100 I. C. 522=50 
Mnd. 639. 
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King, J. 

Raghunath Prasad and a/toi/ter—De¬ 
fendants—Appellants. 

V. 

Jwala Prasad and others —Plaintiffs — 
Respondents. 

Second Appeal No. 491 of 1929, De¬ 
cided on 2nd March 1931, against deci¬ 
sion of Addl. Sub-Judge, Aligarh, D/- 
22nd January 1929. 

Agra Tenancy Act (1926), S. 15—Usufruc¬ 
tuary mortgage of sir land — Mortgagor 
agreeing to pay rent in cate he wat declared 
exproprietary tenant and to allow mort¬ 
gagee to retain pottetsion—Mortgagor de¬ 
clared exproprietary tenant—Agreement 
amounted to waiver of exproprietary rights. 

A specific area of sir land was transferred by 
usufructuary mortgage. The mortgagor ex¬ 
pressly agreed in the mortgage deed that in the 
event of his being declared esproprietary tenant 
he would be liable to pay rent determined 
under S. 36, and that the mortgagee should 
retain full possession and enjoyment of the 
mortgaged property. The mortgagor was sub¬ 
sequently declared exproprietary tenant. 

Held: that the agreement amounted io waiver 
by the mortgagor of his exproprietary rights. 
Hence he could not insist upon retaining pos¬ 
session of the property in exercise of his rights 
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Panna Lai and Bari Pal Varskin^ 
for Appellants. 

S. K. Dar and Krishna Murari Lai— 
for Respondents. 

Judgment. —This appeal arises out 
of a suit for damages for fruit 'misap¬ 
propriated by the defendant from a 
-^rove and for a permanent injunction 
restraining the defendant from inter- 
feting with the plaintiffs’ possession of 
the trees of the grove. On 15th Septem¬ 
ber 1927, the defendant executed a 
usufructuary mortgage of certain plots 
of land, which have been held to be 
grove land, in favour of the plaintiffs. 
The property was described as beiOo 
resumed muafi, and it was record®^ 
sir land. On 20th January 1928. the 
zamindar brought a suit for 
mination of the rent of the 
on the ground that by reason of the 
transfer of his proprietary rights under 
the usufructuary mortgage, he nan 
become an exproprietary tenant and 

his rent should be fixed cT^as 

the revenue Court fixed Rs. 10-10-0. as 

the rent of the defendants as an expio- 

prL'ry tenant. Subsequently, a dispute 

arose between the parties or their lessees 
for possession and enjoyment 
produce of the grove, and the plaintiff 

instituted the present suit. 

The principal defence was that as the 
mortgagor had become an exproprietary 

Tenant o£ the land in suit, the trees winch 

"”•* r— rss’w a. 

was also ihallenged, as 

ISfSiss 

oomes to this Court in Beoond appeab 
Tf is nlear that under the terms 

the mortgage deed.itself 

namely the pfaintiff, Jn“em 

usufruct of the grove* It . 

plated in the mortgage aaed itse^t^ttgagor 

b eom: - °e.proprietary tenan^ 

and it was expressly ‘^on the 

auoh an event, if rent were “P®" 

holding of the defendant . j^bia 

prietary tenant, then he would be liable 
to pay that rent, but the mortgagee was 


to be entitled to the full use and enjoy¬ 
ment of the grove, to appropriate the 
produce and to plant new trees. The 
question is whether the mortgagor is 
bound by the terms of his own agree- 
ment. or whether this agreement is void 
as contrary to the provisions of the Agra 
Tenancy Act. 

The appellant has relied upon a ruling 
of Mt. Bafizan v. Chakko Lai, 

1927 All. 779, in which it was held that 
groves situate on exproprietary holdings 
partake of the nature of the holding on 
which they stand, and as such cannot 
be attached and sold in execution of a 
decree. This was the decision of a single 
Judge, but it followed a Full Bench 
Division in J'ugul v. Deoktnandan ID. 
These rulings however are not strictly 
applicable to the facts of the P’^^sent 
case. The mortgage of the land, with 
the grove standing thereon, was made 
by the mortgagor as a proprietor before 
any question of his being a mere expro^ 
prietary tenant arose. The 
of the trees therefore was vaM 

and it is open to question whether the 
mere fact that the mortgagor subse- 
Tuently was found by the revenue Court 
?o be an exproprietary tenant in con¬ 
sequence of the transfer, renders the 

iTncccssary for me to consider that point 
or rrsons which will presently appear^ 
In any case the point decided by the 
rulings mentioned does not arise because 
there is no question whether the defen 
dant as an exproprietary tenant, is now 
able to transfer the grove or whether 
the grove can be attached and sold m 

execution of a decree against him. 

■ The finding of the revenue Court that 
the defendant is an exproprietary tenant 
of the land in suit (which finding neces¬ 
sarily is implied in the determination 
of rent payable by the defendant as an 
exproprietary tenant), is. in my opinion 
Sng upon the civil Courts cud cannot 

be challenged. The decision of tms 

appeal appears to me to 
provisions of 16 , icy; 

down certain rules ^egardi g tb 
quishmeut of 

last paragraph runs as follow • 

.. in thu seotioo, 

“Notwtthstandmg anytnios means oJ a 

where the ^^a^goecified in sub-S. (5)f 

(1) [1887J y All. ^(F- . 
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6. 14, consists wholly of a specific arei of sir 
the mortgagor may by simultaneous agreement 
in writing waive his esproprietary rights, and 
in that case the mortgaged land shall, if the 
mortgagor regains within 12 years of the date 
of the transfer possession thereof on repayment 
of the mortgage, resume the character of sir." 

In my opinion the terms of this pro¬ 
vision apply exactly to the facts of the 
present case. The property was trans¬ 
ferred by a usufructuary mortgage 
which is a mortgage of the kind speci¬ 
fied in sub-S. (5), S. 14. The property 
consisted wholly of a specific area of sir. 
The mortgagor moreover, in the mort¬ 
gage deed itself, expressly agreed in 
writing that in the event of his being 
declared an exproprietary tenant he 
would be liable to pay the rent deter¬ 
mined (under S. 36), but the mortgagee 
should retain full possession and enjoy¬ 
ment of the mortgaged property, that 
is the grove. In my opinion this 
.amounts to a waiver of his exproprietary 
rights, since ho expressly consented that 
the mortgagee should retain possession 
of the mortgaged property which would 
form the subject of the oxproprietary 
rights. 

In view of this express provision of 
the Agra Tenancy Act, I think it is not 
open to the mortgagor to claim that he 
can disregard the terms of the contract 
of mortgage, and that ho can insist 
upon retaining possession of the land 
and grove in exercise of his rights as 
an exproprietary tenant. In my opinion 
the Court below have co'me to a right 
decision and I dismiss the appeal with 
costs. In my opinion this is a fit case 
for a Letters Patent appeal. 

S.n./r.k. Appeal diimissed. 
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SOLAIMAN .VND YoUNG, JJ. 

Bhullan and others —Plaintiffs—Ap¬ 
pellants. 

V. 

Bachcha Kunhi and others —Defen¬ 
dants—Respondents. 

First Appeal No. 332 of 1927, Decided 
on 21st January 1931, against decision 
of Addl. Sub-Judge, Benares, D/- 14th 
April 1927. 

(a) Interpretation of Statutes—Equitable 
doctrine cannot override clear terms of Act. 

If the terms of an Act are clear and precise no 
equitable doctrine can override the terms of 
the Act. fP SSI 0 2j 

(b) Transfer of Property Act (1882), Ss* 62 
58 & 60—‘‘Term** in S. 62 means reasonable 


term—Only reasonable terms can be enforced 
and not those amounting to clog on equity. 

The word in S. 62 (bj must be read to 

mean a reasonable term and enforceable in 
Court of law or term which does not amount 
to a denial of the right to redeem. 

In the case of a usufructuary mortgage the 
right to redeem the property arises when the 
term is one that is reasonable and enforceable 
in law; t^at is, is not void because it amounts 
to a clog on the equity. 

Per Stilaimany J .—A mere unreasonably long 
period of the term by itself would not necessarily 
be sufficient for Court to override the express 
contract. At the same -time a long term say of 
a thousand vears, would not by itself suffice: 36 
All. 551, andA,!. J?. 1925 All. 64S,Btff.[P 383 C 1] 

(c) Transfer of Property Act (1882), Ss. 60 
58 & 62—Covenant amounting to clog cannot 
be enforced—Term in usufructuary mortgage 
that mortgage was to be redeemed on one 
particular day after 60 years, held to be 
unreasonable and clog on equity. 

If it is established that a certain covenant in 
the mortgage deed amounts to a clog on the 
equity of redemption, such a covjbnant would 
not be enforced. No hard and fast rule can be 
laid down as to when a covenant amounts to a 
clog on the equity of redemption. The Court 
has to take into account all the circumstances 
as they then existed and all the terms of the 
mortgage deed and then consider whether the 
covenant in dispute is so unduly hard and un- 
consoionablo as to nullify for all practical pur¬ 
poses the right of redemption, or the exercise of 
the right of redemption is restricted in such an 
unreasonable manner as practically to deny it. 
If the fetters or clogs placed on the redemption 
are hard aud unreasonably oppressive, the inter¬ 
vention of the Court may he called for. 

In a usufructuary mortgage one of the terms 
was that there would be redemption on only 
one specified day aud on no other day whatso¬ 
ever and that day was to arrive after the lapse 
of 60 years. 

Held: that the covenant restricted and limi¬ 
ted the right of redemption in a most unreason¬ 
able manner and was a clog on equity of re¬ 
demption and a suit for redemption before the 
date fixed w.as not premature: 30 All. 551; 
and .1. Z. B. 1914 P. C. 36, Ref. [P 384 C 2] 

K. Verma —for Appellants. 

P. L. Banerji and 5. Majid Ali —for 
Rsepondents. 

Young, J.— This is an appeal arising 
out of a suit for redemption of a usufruc¬ 
tuary mortgage dated 19th January 1398. 
The plaintiffs aro the sons of one of the 
original mortgagors, and defendant 1 is 
a transferee from the original mortgagee, 
having purchased the mortgagee rights 
on 3rd May 1913. The defence was that 
the suit was premature. The learned 
Judge in the Court below has held that 
the suit is premature, and has dis¬ 
missed it. 

The mortgage deed itself is a peculiar 
document. The main point in the deed 
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whioh has beon disousseA bore on appeal 
is contained in Cl. 4, whidh reads as 
follows: , . . , 

•’Should we, the oxecutauts, or our heirs wish 
to get the property redeemed and pay the princi¬ 
pal amount in a lump sum after 59 years on 
.Toth Sudi -Puranmashi of the 60th year, then 
the property shall be redeemed. Should we the 
executants, or our heirs wish to get the property 
redeemed within 60 or after 60 years, then the 
property shall not be redeemed. ^ 

Tha meaning of this clausa clearly is, 
and it is so admitted by both the appel¬ 
lants and the respondents, that the 
mortgagors could only redeem the pro¬ 
perty mortgaged on one day during the 
60th year, and if they so failed to redeem 
the property on the particular day, their 
right of redemption should be for ever 
extinguished. It is argued on the part 
of the appellants that such a condition is 
void, being contrary to the whole princi¬ 
ple of mortgages, in that it amounts to a 


Bhullan V. Bachcha Kunbi (Young, J.) Allahabad 381 


clog on 


equity of redemption. On 
the other hand, the dependents argue 
that Ss. 60 and 62 (b), T. P. 

rstltd^^S'aceordance .ith the terms 
of those sections, and ‘^at ‘he strict 

thJoondition a oiog 

tht°oqurty as it is possible to imagine, 
on the equ y mortgagors. 

“rratiTer thr gdudsons. might eamly 
have ‘°'S°““ af®wo“Tpdbably make 

mortgagee himself woui P from hie 

it convenient to ^be 

village, and e^^^ intents and 

term must h i. 0 f.ae is irredeemable, 
purposes the in England. 

°.?ld To no difficulty whatever in 
there would b Andrews. J. 

deciding it. ^ ( 1 ), atp. 667. which 

in Broione adopted by Collins. 

M.B. in (2). p. 7. it 

Corvoration, v 

was laid do^”J° ; condition is implied by 
••in every ^as the right, on repay- 

law that the ® ^gbt and the payment or 

xnent of *^°{ere8®t or other obligations upto 
discharge of t back his property free 


TiTilSOl] 2 ir. B* 663. 

(2) [1903) 2 Ch. 1. 


gage; and any agreement or stipulation forming 
part of the mortgage bargain which attempts to 
exclude, evade or hamper this right is void in 
80 far as it would, if held gcod, have this effect.* 

The right to redeem, however, in Eng¬ 
land is always held to be subject to any 
reasonable postponement or condition 
for the beneht of the mortgagee. If we 
were administering the English law, 
there would be no difficulty in saying 
that this clause is a clog on the equity 
and is void, and that the appeal must, 
therefore succeed. There have been 
cases in this Court where the Court has- 
interfered with the contract between the 
parties and have declared that a clog is 
void in India: See Sathdawan Singh v. 
Bi\ai Singh. (3), and Rajai Singh v. 
Randhir Singh, A. I. R. 1925 All, 643, 
The latter case especially is on all fours 
with the present case. In that case the 
mortgage was for 82 years and only one 
day, at the expiration of the term, was 
allowed for redemption. Two learned 
Judges of this 'Court held that that was 
a clog on the equity of redemption and 
was not enforceable. On the other hand 
several cases have been quoted to us 
showing that various Courts in Allahabad 
and elsewhere have held that periods 
varying from 20 years up to 150 years 
for repayment of money, were enforce¬ 
able. But in none of those cases was the 
doctrine of a clog on the equity argued 
or discussed. We could, no doubt, follow 
the decision of this Court in A.I.R. 1925 
643. But it is to be noted that in 
cases, not ‘only decided in this Court, 
but in other Courts, there does not seem 
to have been either argued or discussed 
the question of the effect of Ss. 60 and 62 
T. P. Act. If the terms of this Act are 
clear and precise, it is obvious that no 
equitable doctrine can override the terms 
of the statute. It is necessary, therefore, 
to see if there is anything in the Trans-j 
fer of Property Act which makes it im¬ 
possible for us to use the equitable doc¬ 
trine of a clog on ’the equity. S. 60 
enacts that: 

“at any time after the principal money ha^ 
become payable, tbe mortgagor has a right to 
require the mortgagee to deliver tbe mortgage 
deed and all documents te the mortgagor etc. 

Section 62 (b) enacts that: 

“in the case of a usufructuary mortgage^ the 
mortgagor has a right to recover possession of 
the property when the term, if any, preset! 
for the payment of the mortgage money has 

e xpired. **__ __ . . 

^ (3) [1914] 36 All. 551=24 I.C. 705. 
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It is argued on behalf of the respon¬ 
dents that, reading these two clauses 
together, the result is that in the case of 
a usufructuary mortgage, as in this case, 
the right to redeem by statute only arises 
when the term prescribed for in the deed 
has expired, and that the term in this 
deed is 59 years, and as it has not ex¬ 
pired, there is not, and cannot be, any 
right to 'redeem. If these two sections 
of the Act did, indeed mean this, it 
would be clear that the doctrine of a 
clog on the equity could not possibly 
apply to India where there was a term 
fixed in the deed itself, however long that 
term might happen to be. If, for in¬ 
stance, it was expressed in the deed that 
the property could only be redeemed 
after a thousand years, that term would 
have to be enforced. In my view, it is 
impossible to construe these two sections 
in the above manner. It is impossible 
to consider that the legislature in passing 
this Act could have meant to enact any¬ 
thing which would completely defeat the 
light to redeem; for it is clear that if 
redemption was postponed for the term 
of a thousand years, it would be equiva¬ 
lent to say that the mortgage was irre¬ 
deemable. At any rate, before one could 
construe the sections in that manner, one 
would have to be satisfied that the legis¬ 
lature had expressed its intention in the 
clearest possible terms. In my opinion 
these two sections, when read with S. 58 
of the same Act, make it reasonably 
clear that 'the word “term” in S. 62 (b) 
must be read to mean a reasonable term 
jor a term which does not amount to a 
denial of the right to redeem. S. 58, 

which defines a mortgage, is as follows: 

"A mortgage is the transfer of an interest in 
specific immovable property lor the purpose of 
securing the payment of money advanced or to 
te advanced by way of loan.” 

The condition in this mortgage would 
mean that a document which is called a 
mortgage could not possibly be a mort¬ 
gage within the meaning of S. 58, because 
it provides, as I have already stated, 
that the property should never in effect 
be redeemed. Also, this particular deed 
could not be for Hhe purpose of securing 
the payment of money, when the terms 
of the deed itself made it impossible that 
that money should ever be paid. In my 
opinion therefore Ss. 60 and 62, being 
read with-the definition of S. 58, and it 
being possible to reconcile the three 
sections, come to this, that in the case 


of a usufructuary mortgage, the right to, 
redeem the property arises when the' 
term is one that is reasonable and en-i 
forceable in law; that is, is not void 
because it amounts to a clog on the: 
equity. I would therefore allow the 
appeal. 

Sulaiman, J. —I concur in the con¬ 
clusion of my learned brother, but would 
like to add a few words. A mortgage is 
essentially a transaction of loan for the 
payment of which security is offered. 
This idea is embodied in its definition as 
contained in S. 58 (a), T. P. Act. If 
money is advanced by way of loan and a 
transfer of interest in immovable pro¬ 
perty is effected for the purpose of secur¬ 
ing its payment, the essential idea is the 
repayment of the loan. This necessarily 
involves the right to redeem the property. 
The mortgagee, on the other hand, is en¬ 
titled to sufficient security for the repay¬ 
ment of the loan. There can be no doubt 
that the Courts of equity in England 
have always given relief to a mortgagor 
where be attempted to contract out of 
his right to redeem and the bargain was 
found to be harsh and unconscionable. 
As pointed out by my learned brother, 
this case, if it arose in England would 
create no difficulty and the suit would 
not be thrown out as being premature. 
The Courts in England would not enforce 
any restriction or fetter on the right of 
redemption which amounts to a clog. 
The equity judges looked not at what 
was technically the form, but at what 
was really the substance of* the transac¬ 
tion, and consistently refused to give 
effect to covenants which unreasonably 
delayed or defeated redemption as fetters 
or clogs which they treated as absolutely 
null and void. 

The first question is whether in spite 
of the codification of the law, the doctrine 
of a clog on the equity of redemption is 
at all applicable in India. If the very 
essence of a mortgage is the repayment 
of the loan for which security has been 
offered, then the right to redeem must 
exist and the mortgagor cannot contract 
himself out of such a right. If such a 
contract were allowed, the transaction 
would cease to be a mortgage. There is 
plenty of authority that the Courts in 
India have applied the doctrine of clog 
on the equity of redemption. I shall 
refer to some of the cases of this Court 
later. 
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If the Indian Courts, which are both 
Courts of law and of equity, have power 
to interfere and protect the right of a 
mortgagor to redeem in spite of an ex¬ 
press contract which makes it nugatory, 
then the only question would be whether 
the present case is a 6 t one for such in¬ 
terference. 

. So far as the covenant for postponing 
the redemption for a long term is con¬ 
cerned, soma difficulty is created by the 
language of Ss. 60 and 62, T. P. Act. 
Under S. 60, a mortgagor is given the 
right to redeem "at any time after the 
principal money has become payable. 
Under S. 62, in the case of a usufructuary 
mortgage where the mortgagee is autho¬ 
rized to pay himself from rents and 
profits the interest and the principal 
money, the mortgagor has a right to re¬ 


cover possession 

"when the term (if any) prescribed for the pay¬ 
ment of the mortgage money has expired. 

Prima facie, it would appear that if 
the mortgage deed contains an express 
xjovenant that the money will not become 
payable before the expiry of a fixed 
period, howsoever long, or that the right 
to redeem will come into existence only 

after the expiry of that period, 
gagor’s right to claim possession before 
tai'm has expired would not be con- 
trea h?m by either of these two 

®“on°the other hand, it seems that the 
term of the mortgage referred to m these 
Sons must mean a term is en- 

foroUble in a Court of law. If the com- 

bined effect of the long term and other 
covenants in the deed is to make it a 
w which a Court can ignore and treat 
as being enforceable, it would not be the 
term contemplated by these sections 
if am therefore not prepared to say that 
I m“re unreasonably long period of he 
by itself would necessarily be suffi- 
term ny Court to override the 

aient for s-n 1^° the same time, I 
express commit myself that a 

Tonf t'm! sty of a 1.000 years, would 

°°TbJr 0 'lTino*^?oub several cases of the 
other High Courts, in which it has been 
Uid down that the mere ength of the 
Itim for redemption does not amount to 
« dog on the equity of redemption. In 
^ fhose cases it was assumed that 
H “Lre had been a clog on the redemp- 
iioD the Court might have interfered. 


On the other hand, the Chief Court of 
Oudh following previous oases has held 
in Fateh Mohammad v. Bain Dayal 
Singh (4), that a long term of years may 
itself amount to a clog. I consider it 
unnecessary to refer to cases of the other 
High Courts. I would however briefly 
refer to the cases of this Court which 
have been cited before us, and which 
relate to mortgages executed after the 
passing of the Transfer of Property Act. 

In Bam Prasad-7. Jagrup {5), it was 
held that a covenant in a mortgage deed 
fixing 58 years for the mortgagor to 
redeem the mortgaged property was not, 
in the absence of fraud or duress, hard 
and unconscionable. But even in that 
case it was conceded that if a covenant 
were harsh or unconscionable, the Court 
might refuse to enforce it. 

In the case of Bambaran Singh v. 
Bamker Singh ( 6 ), a single Judge of this 
Court held that where in a usufructuary 
mortgage there was a stipulation that 
the mortgagor could redeem on the expiry 
of 13 years and that if he failed to do so, 
the mortgage would hold good for another 
period of 13 years, and the mortgagor 
did not redeem at the expiry of ithe first 
13 years but brought a suit to redeem 
about a year after the expiry of the first 
term of years, the suit was premature. 
In view of the pronouncement of their 
Lordships of the Privy Council in the 
case of Bakhtawar Begam v. Husaini 
Khanum (7), the soundness of this deci¬ 
sion may now be doubted. Where the 
first term fixed for payment has expired 
and the right to redeem has accrued, the 
statutory right of redemption under S. 60 
cannot bo destroyed by any covenant to 
the contrary entered in the deed. 

In the case of Sarbdawan Singh v. 
Dijai Singh (3) a mortgage was made for 
40 years and a provision was inserted in 
the deed fixing a particular day on which 
it was to be redeemed, failing which .the 
mortgage was to be redeemed for another 
term of 40 years. The learned Judges 
held that the provision was designed to 
make redemption very difficult, if not 
impossible, and should not be enforced. 
On p. 929 they pointed out that to give 
a man one day only in 80 years on which 
“(i) A.LR.'' 192'7 Oudh 224=102 l.C. 100=:^ 

Luck. 588. 

(5) [19133 15 I-C. 880. 

(G) [1911] 10 l.C. 243. 

I?) A.I.R. 1914 B.O. 30=36 All. 19^—11 I.A. 

84. 
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he may redeem is to make difficulties for 
him far greater than are to be found in 
some of the earlier cases referred to. 
They also pointed out that it was impos¬ 
sible to lay down a hard and fast rule as 
to what should or what should not be 
regarded as an improper restraint or 
fetter on the right of redemption. In 
that particular case they considered the 
covenant to be a clog on the redemption. 
Ko doubt the decision in that case can 
now be supported also on the ground 
mentioned by their Lordships of the 
Privy Council in the case quoted above 
inasmuch as a suit had been brought 
after the expiry of the first term of 40 
years; but there is at the same time the 
fact that the learned Judges did not pro¬ 
ceed to decide that case on that basis 
but applied the doctrine of a clog on the 
equity of redemption. 

In the case of Ram Ganesh v. Rup 
Narain, A.I.R. 1925 All. 34 it was held 
that where the term of a mortgage was 
82 years and even at the end of that term 
only one day was allowed for redemption 
and unless the money was paid on that 
particular day, the mortgage was to be¬ 
come a sale, and it was further oovenated 
that the mortgagor, who did not redeem 
the mortgage, cannot borrow money, the 
thing amounted to a clog on the equity 
of redemption, and was not enforceable. 
The learned Judges relied mainly on the 
Allahabad case quoted just above. But 
there too the covenant postponing the 
redemption, although expressly entered 
in the deed of mortgage, was not enforced, 
and the redemption was allowed in spite 
of it. This case cannot be explained on 
the ground mentioned in the Privy Coun¬ 
cil case quoted above. 

In the case of Narsingh Prasad Singh 
v. Rupan Singh (8) a Bench of this Court 
remarked that where in the case of a 
mortgage containing a stipulation that if 
the mortgage was not redeemed by a 
fixed date it was not to be redeemed for 
another period of 20 years, and the mort¬ 
gagor failed to redeem the mortgage on 
the fixed date but urged that the stipula¬ 
tion extending the period of redemption 
to another term of 20 years amounted 
to a clog on the equity of redemption, 
the plaintiff had not placed sufficient 
material before the Court to warrant a 
conclusion that the postponement of re- 
demotion for a nother 20 years must be 
~(B) A. l7 R. 1929 All. 388=116 I. C. 876. 


regarded as an improper restraint or 
fetter on the right of ledemption. Ap¬ 
parently the attention of the learned 
Judges was not drawn to the Privy Coun- 
cil case of Bakhtawar Begam v. Husaini 
Khanam (7) which might well have been 
applied. But even in that case the learned 
Judges assumed that the Court would 
have the i)Ower to interfere if a case of * 
an improper restraint or fetter on the 
right of redemption were made out. They 
also remarked : 

“ No hard and fast rule can be laid down as 
to what condition entered in a mortgage deed 
amounts to such a contract which requires a 
Court of equity to give relief when it finds that 
it had made the redemption of a mortgage diffi¬ 
cult, or when it has made the calculation of 
the mortgage money uucectain. ” 

In the case of Ratn Sarup v. Nageshwa^ 
Teu-ari (9) there was a mortgage called 
bibilwafa raiadi under which the right 
to redeem was postponed for 45 years, 
and in case of default the mortgage was 
to become an absolute sale. The suit to 
redeem it was brought before the expiry 
of the fixed period. The learned Judges- 
considered that the period of 45 years 
was a period fixed not only for foreclosure 
but also for redemption, and accordingly 
the mortgagor did not acquire the right 
to redeem until that period had expired. 
The question whether under the circum¬ 
stances of that case the covenant amoun¬ 
ted to a clog on the redemption was not 
argued at all. 

No other case of this Court has been 
cited before us. 

It follows that so far as this Court is 
concerned there is authority for the view 
that if it is established that a certain cove¬ 
nant in the mortgage deed amounts to a 
clog on the equity of redemption, such a 
covenant would not be enforced. No 
hard and fast rule can bo laid down as 
to when a covenant amounts to a clog; 
on the equity of redemption. The Court 
has to taka into account all the circum¬ 
stances as they then existed and all the 
terms of the mortgage deed and then 
consider whether the covenant in dispute 
is so unduly bard and unconscionable as 
to nullify for all practical purposes the 
right of redemption, or the exercise of 
the right of redemption is restricted in 
such an unreasonable manner as practi¬ 
cally to deny it. If the fetters or clogs 
placed on the redemption are hard and 


(9) A. I. R. 1930 All. 444=124 I. 0. 412. 
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nnreasonably oppressive, the interven¬ 
tion o[ the Court may be called for. 

Kxamining the (acts of the present 
oaao we find that ample security was 
offered by the mortgagor for the advance. 

The mortgagee was put in possession of 
the property and was to appropriate the 
proBts in lieu of interest. Para. 4 pro¬ 
vided : , . • I 

“ Should we, the esecutants, or out heirs wish 
to cet the propertv redeemed and pay the prin¬ 
cipal amount in a lump sum 59 

Teth Sudi Puranmashi of the 60th year, then 
the property shall be redeemed. Should we, the 
flxeoutants. or our heirs, wish to get 

redeemed within 60 or after 60 years, then the 

property shall not be redeemed. 

The idea that the redemption was to 
take place just on that one day after the 
^xniry of 60 years after which the trans¬ 
fer would become absolute, and that there 
would bo no right to redeem the property 
before the expiry of that period or aftei 
the expiry of that period, is also con¬ 
tained in other clauses of the deed. 

The learned advocate for the mortga- 
<.003 tries to split up the covenant into 
three parts, the one. prohibiUng 
tion within the period of 60 years . the 
second, allowing redemption on one parti 
"ular day in the 60th ; and the 

third, prohibiting redemption after that 

data- and argues that the last may be 

ignored and the first upheld No doubt 

of the^^pr;=‘i t^f st 

ties can be gathered from the deed the 
.one idea was that the redemption would 
bronly on one day. This was one cove 
nLt rLtriobing and limiting the right of 
” i.:a,«r>tion in a most unreasonable man- 
n^er The properties mortgaged consisted 
of several sugar-cane pressing mills and 
•roiisi as well as fixed rate tenancies. In 
fha deed Ks. 3,530 were loft in the hands 
mortgagee for payment of.a decree 
t MatadinSahu which was in execu¬ 
tion and for the payment of which part 

ofThe mortgaged property had been ad- 
oi tne m b b mortgage deed 

on i9th January 1898. The 
mmtgagee did not deposit the decretal 
and the property was sold by 
^Ifaion on 20 th January 1898. and the 
? ^ was presented for registration by 

on 21.t January 1898. 
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It is a fact that the mortgagee did not 
pav off this part of the mortgage money 
and the property was sold and purchased 
by his son-in-law. The mortgagor did 
not himself put the mortgagee m posses¬ 
sion of a part of the mortgaged property 
which was purchased by the mortgagees 
son-in-law. Assuming in favour of the 
mortgagee that this purchase was not 
made benami in the name of his son-in- 
law, there can be no doubt that there 
was a breach of covenant on the part of 
both the mortgagor and the mortgagee. 

On the one hand the mortgagor failed to 
put the mortgagee in possession of the 
entire mortgaged property, and on the 
other hand the mortgagee has not parted 
with the money which he ^ntracted 
to pay towards the decree. The Court 
below has thought that because the mort¬ 
gage deed was not presented for regis- 
Ltion till one day after the sale, the 
mortgagee could not have paid the amount. 
On the other hand, it may well be said 
that he might have paid the amount and 

saved the property ^ 

the mortgagor refused to get ^be deed 
registered he could have go. compul3or> 

registration. • 

The covenant quoted above is, in my 

opinion, one covenant by which the par¬ 
ties agreed that there would be redemp¬ 
tion on only one specified day 
other day whatsoever, and ^hat day was 
to arrive after the lapse of 60 years. 
By the time that day arrived the parties 
to the deed may themselves have died 
and their heirs may not remembei the 

date exactly ; it may be that on ^ha ^ y 
in question it may not be easy to ^^isc^ver 
all the heirs and representatives ot tne 
original mortgagee ; it may also be that 
they may not be available in the village 
so that the money may be paid to them , 
there may also be difficulty in depositing 
the amount in Court to the credit of the 
heirs of the mortgagee when they weie 
not to be discovered easily, and, lastly, 
the sugar-cane pressing mills, which were 
part of the mortgaged property. ^‘Snt 
become useless by wear and tear, if the 
mortgagor’s heirs failed to deposit the 
amount on that particular day. it was 
the intention of the parties that the right 
to redeem would ha lost for eve 
seet^ to me that if ever there was a case 

«here redomption was 
colt, if not altogether 

this ease. I am also .nohned to thmh 
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that there was a breach of contract on 
the part of both the parties which would 
enable the Court to avoid the covenant. 
Having regard to all the circumstances, 
I agree that the present suit should not 
be held to be premature and that the 
plaintiffs should be allowed to redeem 
the property on condition of their depo¬ 
siting the entire amount which may be 
found due to the mortgagees. 

r.M./r.K. Appeal allowed. 
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Full Bench 

Banekji, Kendall and King, JJ. 

Sat Parkash and another —Appellants. 

V. 

Bahai Bai and another —Respondents. 

Order on application in First Appeal 
Iso 101 of 1930, Decided on 16th July 
1930. 

Civil P. c. (1908). O. 34, Rr. 4 
and 5—Appeal preferred against preliminary 
decree —Final decree can be prepared under 
R. 5: 92 1. C. 608=A. I. B. 1926 All. 291, Or«r- 
ruled. 

In a mortgage suit, where a preliminary 
decree has been passed by the trial Court and 
an appeal bas been preferred, the final decree 
can be prepared by the trial Court at the end of 
the period allowed for payment of the inort- 
pago debt : 92 l.C. 608-A.I.R. 1926 All 291. 
Overruled :-.9 All. 641 (F.ft.) ; A.I.R. 1926 P.C. 
93 ; .1. /. R. 1927 P. C. 25, Disi. ; A. 1. R. 1929 
All. 287, Rff. [P 386 C 1, P 388 C 2] 

(b) Civil P.C. (1908), S. 2 (2)-Preliminary 
decree. 

A preliminary decree is conclusive as regards 
the Court that passes it and is only subject to 
alteration by the appellate Court when an 
appeal is preferred against it. P 386 C 2] 

(c) Civil P. C. (1908), O. 34, R. 5—Pre¬ 
paration of final decree. 

The preparation of the final decree is a con¬ 
tinuation of the proceedings after the prelimin¬ 
ary decree. [P 387 C 2] 

(d) Civil P.C. (1908). O. 41. R. 5—Pro¬ 
ceedings relating to passing of final decree 
are “proceedings under a decree.’ 

The proceedings relating to the passing of a 
final decree in a mortgage suit must be held to 
be included in the words “proceedings under a 
decree.” [P 388 C 2] 

Panna Lal--{or Appellants. 

P. L. Banerji and K. G Mital —for 
Opposite Parties. 

Order. —The question that has been 
referred to this Bench for decision is as 
follows ! 

“ In a mortgage suit, where a preliminary 
decree bas been passed by the trial Court and an 
appeal has been preferred, can a final decree be 
prepared by the tr al Court at tbo end of the 
^riod allowed lor payment of the mortgage debt 

cr not.” 


An application under O. 41, R. 5, Civil 
P. C., was presented by Mr. Panna Lai 
in First Appeal No. 101 of 1930, praying 
that the preparation of the final decree 
in a suit, Satparkash and another 
V. Bahai Bai and another be stayed 
till the decision of the appeal. The ap¬ 
plication was opposed, and during the 
hearing of the application it was sub¬ 
mitted by Mr. Panna Lai that by reason 
of an appeal against the original preli¬ 
minary decree having been preferred the 
Court that passed the preliminary decree 
ceased to have jurisdiction to pass the 
final decree. It is upon that objection 
being raised that the present reference 
was made to this Bench. 

Mr. Panna Lai appearing for the peti¬ 
tioner has urged before us that under the 
provisions of the Civil Procedure Code 
no preliminary decree for sale on foot of 
a mortgage can be made final when an 
appeal has been preferred against that 
preliminary decree. In making this sub¬ 
mission he has referred us to the defini¬ 
tion of a decree in S. 2, Civil P. C. S. 2 
defines a “decree” as follows : 

“ Decree” means tbo formal expression of a» 
adjudication wbicb, so far as regards the Court 
expressing it, conclusively determines the rights 
of the parties with regard to all or any of tbo 
matters in controversy in the suit and may be 
either preliminary or final.” 

In the explanation to the section it is 
stated that : 

“ a decree is preliminary when further pro¬ 
ceedings have to bo taken before the suit can be 
completely disposed of.” 

Mr. Panna Lai urges that the preli¬ 
minary decree in a suit for sale neces¬ 
sarily becomes inconclusive when an ap¬ 
peal is filed against that decree. It is 
difficult to accept that contention because 
the definition of decree contains the 
words : “so far as regards.the Court ex¬ 
pressing it.” The preliminary decree is 
conclusive as regards the Court that 
passed it and is only subject to alteration 
by the appellate Court when an appear 
is preferred against it. 

The learned advocate, in support of his 
contention, that the jurisdiction of the 
Court which passed the preliminary 
decree ceases, has referred us to the case 
of Lalman v. Shiam Singh (1). His con¬ 
tention is that it was held by a Pull 
Bench of this Court in the case of Oaja- 
dhar Singh v. Kishan Jiwan Lai (2) that 
one and only one final decree can b e 

(1) A..i.tt. ly26 All. 291=92 l.C. 608. 

(9) [L917] 39 All. 641=42 I.O. 93 (F.B.>. 
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passed in a suit (or sale on a mortgage. 
He states that in the cases of Jowad 
Hussain v. Oendan Singh (3) and Fitzm 
holmes V. Bank of Upper India Ltd. l-i) 
the view taken by the Full Bench has 
been approved of by their Lordships of 
the Privy Council. 

The learned advocate for the respon¬ 
dent relies on the case of Khairnnnissa 
Bihi V. Oiidh Commercial Bank Ltd. (5). 
Before we decide the point raised by 
Mr. Panna Lai it is necessary to refer 
to the provisions of O. 34, Civil P. C., as 
it now stands after amendment by Act 
No. 21 of 1929. 

Rule 4, sub-R. (1), is as follows : 

** la a »uit for sile, if the plaintiff succeeds, 
the Court shall pass a preliminary decree to the 
eflect mentioaed in Ols. (a), (b), (o), (i), sub- 
R. (1), R. 2, and further directing that, in 
default of the defendant paying as therein men¬ 
tioned, the plaintiff shall be entitle! to apply 
for a final decree directing that the mortgaged 
property or a sufficient part thereof bo sold, and 
the proceeds of the sale (after deduction there¬ 
from of the expenses of the sale) be paid into 
Court and applied in payment of what has been 
found or declared under or by the preliminary 
decree due to the plaintiff, together with such 
amount as may hive bean adjudged due in res¬ 
pect of subsequent costs, charges, expenses and 
interosb, and the balance, if any, be paid to the 
defendant or other persons entitled to receive 
the sme." 

Sub-R. (2) is as follows : 

“ The Court may, on 'good cause shown and 
upon terms to be fixed by the Court, from time 
to time, at any time before a final decree for 
sale is passed, extend the time fixed for the pay¬ 
ment of the amount found or declared duo 
under sub-R. fl) or of the amount adjudged due 
in respect of subsequent costs, charges, expenses 
and interest." 

Sub R. 5 (3) is as follows : 

" Where payment in accordance with sub- 
B. (1) has not been made, the Court shall, on 
application made by the plaintifi in this behalf, 
pass a final decree directing that the mortgaged 
property or a sufficient part thereof be sold, and 
that the proceeds of the sale be dealt with in 
the manner provided in sub-R. (1), R. 4." 

In the absence of any ruling it is clear 
to us that the Court which passed the 
preliminary decree was bound by these 
rales to proceed to pass a final decree 
under the provisions of R. 5, sub-R. (3). 
We have to examine therefore whether 
in view of the rulings referred to us we 
should bold that the Court that passed 
the prelimin ary decree was precluded by 

(8) A.I.R. 1920 P.O. 93=98 I.O. 499=33 I.A. 

197=6 Pat. 24 (P.O.). 

(4) A.I.R, 1927 P.O. 25=100 I.C. 22=54 I.O. 

62=8 Lab. 253 (P.O.). 

(5) A.I.R. 1929 All. 287=119 I.C. 510=51 All. 

C40. 
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reason of an appeal from passing the 
final decree. Whatever may have been 
the view before the amendment of O. 34 
by Act 21 of 1929, it is clear that under 
sub-R. (2), R. 4, the Court that passed 
the preliminary decree could on good 
cause being shown postpone the date 
fixed by the Court from time to time, 
before the plaintiff could he entitled to 
ask for a final decree under sub-R. (3), 
R. 5. The provision of sub-R. (2), R, 4, 
appears to us to have taken into consi¬ 
deration any practical difficulty that may 
arise in passing the final decree and 
enables the Court that passed the preli¬ 
minary decree to extend the time for 
payment. Had it been the intention of 
the legislature to take away the juris¬ 
diction of the Court which passed the 
preliminary decree we have no doubt 
that it would have provided that no final 
decree should be passed if an appeal 
against the preliminary decree has been 
filed. There can be no question that the 
suit does not come to an end when the 
Court passes a preliminary decree, and 
the passing of the final decree is a fur¬ 
ther proceeding in that very suit : see 
the case of Anmol Singh v. Hari Sankar 
Lai (6). 

We have now to examine the rulings 
referred to by Mr. Panna Lai It has been 
contended by Mr. Panna Lai that in the 
case of Gajadhar Singh v. Kishan Jitvan 
Lai (2) it has been laid down that there 
can be only one final decree in a suit for 
sale on a mortgage. The facts of that case 
are that on 16th May 1911. the plaintiff 
obtained a preliminary decree for sale* 
six months’ time was allowed to the 
judgment-debtor to pay up the decretal 
amount. That decree was appealed 
against and on the appeal being dismissed 
a second appeal was filed in this Court, 
which was also dismissed. It was after 
the dismissal of the second appeal that 
the plaintiff Gajadhar Singh applied for 
a final decree to bo passed in his favour. 
The defendant raised the plea that the 

plaintiff’s application was barred by limi¬ 
tation as having been filed beyond time, 
i. e,, more than three years from the 
date when the time for payment fixed by 
the Court of first instance had expired. 
It is clear to us that the point which was 
before the Pull Bench was whether the 
application by Gajadhar Singh was barred 

(6) A.I.R7I930 All. 779=126 I.O. 20=52 All 
910. 
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by time on the date when it was made 
and further whether on that date Gaja- 
dhar Singh could have applied for a final 
decree on the preliminary decree passed 
by the Court of first instance, or whether 
Q^jadhar Singh had to apply for a final 
decree on the decree "passed by the High 
Court in appeal. Their Lordships held 
that where the High Court has decided 
an appeal against a preliminary decree 
for sale it is the decree of the High Court 
which must bo deemed to he the preli¬ 
minary decree that may be made final 
under O. 34, R. 5, Civil P. C. There 
was no question before this Court about 
any final decree being passed in pursuance 
of the preliminary decree for sale which 
had been passed by the Court of first 
instance, and we are of opinion that the 
expression : 

“ It 19 impossible to bold that there cau be 
more final decrees than one in a suit tor sale 
upon a mortgage." 

must mean that on the date when Gaja- 
dhar Singh presented his application pray¬ 
ing for the final decree to bo passed there 
could not be more than one final decree, 
and as the preliminary decree of tHe 
trial Court was superseded by the decree 
passed in appeal, the trial Court could 
not possibly have made final the original 
preliminary decree which had ceased to 
exist. 

The case referred to above was quoted 
with approval by their Lordships of the 
Privy Council in the case of Joivad 
Hussain v. Gendan Singh (3). In that 
case also the application for the final 
decree was presented to the Court after 
the preliminary decree had ceased to 
exist by reason of an appellate prelimin¬ 
ary decree superseding it. The question 
before their Lordships was whether on 
the date when the plaintiff applied for 
the preliminary decree to be made final 
the plaintiff’s right to apply for a final 
decree bad ceased by reason of the ap¬ 
plication being barred by time. There 
was no final decree passed by the Court 
of first instance in that case, nor could 
the Court of first instance pass a final 
decree when its preliminary decree had 
been superseded by the preliminary 
decree passed by the High Court. 

In the case of Fitzholmes v. Bank of 
Upper India Ltd. (4), which follows the 
ease of Joivad Hussain v. Gendan Singh 
(3) the point is made further clear, as we 
find that in that case further time was 


granted by the appellate Court when it 
confirmed the preliminary decree passed 
by the Court of first instance. The 
plaintiff applied for the preliminary 
decree passed by the Court to be made 
final, and as six months had not expired 
since the decree of the High Court, the 
defendant urged that no final decree 
could be prepared and the High Court 
accepted that contention. Their Lord¬ 
ships of the Privy Council held that if 
the preliminary mortgage decree passed 
by the first Court is superseded by the 
preliminary mortgage decree passed by 
the appellate Court,it is'tbe decree of the 
appellate Court that can be made final. 

We have already stated that the pre¬ 
paration of the final decree was a con¬ 
tinuation of the proceedings after the pre¬ 
liminary decree. A reference to O. 41, 
R. 5, of the Code makes it clear that an 
appeal does not operate as a stay of 
proceedings under a decree or order ap¬ 
pealed from. The proceedings relating 
to the passing of a final decree in a raort-' 
gage suit must be hold to be included in 
the words “proceedings under a decree".. 
If the legislature intended to oust the 
jurisdiction of the trial Court as soon as 
an appeal was filed against the preli¬ 
minary decree, it would not have been 
necessary to provide for “stay of pro¬ 
ceedings” by B. 5, O. 41, which specifi¬ 
cally lays down that, merely by reason 
of an appeal, further'proooedings are not 
to be stayed. Hence we cannot accept 
the contention of Mr. Panna Lil that the 
trial Court ceases to have jui'isdiotion to 
proceed with the case simply on the 
ground that an appeal had bean filed. 

The correctness of the decision in 
Lalman v. Shiam Singh (l) has already 
been doubted by a Bench of this Court 
in B-hairunnissa Bibi v. Oudh Corn-; 
mercial Bank Ltd. (5) and in our opinion 
the former decision should not bo ac¬ 
cepted as a correct statement of the law. 

We think that our view is confirmed 
by the recent amendment of the Civil 
Procedure Code by Act 21 of 1929, by 
which a provision has been inserted in 
R. i, O. 34, Civil P. C., to the effect that 
the Court in passing a preliminary decree 
shall : 

" further direct that, in default of the defen¬ 
dant paying as therein mentioned, the plaintiff 
shall be entitled to apply for a final decree . . *’ 

and by which the Court, i. e., the trial 
Court has been empowered under sub- 
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R. (2), R. 4, feo extenii the time fixed for 
tlio payment of the amount on good cause 
shown. The answer of the question is 

therefore in the affirmative. 

V.B./R.K. Answered affirmatively. 

'i: A. I. R. 1931 Allahabad 389 
Full Bench 

Sulaiman, Ag. C. J. and Mukerji 
AND Boys, JJ. 

Ram Saran Das—Defendant—Appel- 
lant. 

Y. 


Yudhishtar Prasad and others—Plain¬ 
tiffs and Defendants—Respondents. 

First Appeal No. 11 of 1929, Decided 
on 8th April 1931, from decision of Sub- 
Judge. Aligarh, D/- 18th September 1928. 
sjt (a) Civil P. c. (1908), O. 32, R- ^ 

Assignment of security bond need not be by 

registered deed of sale. 

Where a Court obtained a security bond 
which hypothecated immovable property to 
secure a proper disposal of money due to minors, 
deposited with it, an assignment of the security 
bond in favour of the minors on their attain¬ 
ing majority in order to enable them to re¬ 
alize the money from the surety is not required 

to be by way of a regularly stamped and regis¬ 
tered deed of sale, but °an made by an order 
passed by the Court: 5 All. 248; 12 C. . • 

481; AILS. A.No. lOii »/ f ” 5 " 

(b) Civil P. C. (1908), O. 32, R. 16—As¬ 
signment can be to nazir, or pleader. 

Per Mukerji, /.-There is nothing to debar 
a Judge from acting similarly as under S. 35, 
Guardians and Wards Act. and 
bond to his nazir or to a pleader of the Court 
(to be remunerated out of the Proceed® °f the 

Uit). to sue on behalf of the ^ 0 “'^ a“d ^o 

merely an authorization on the part the 
Court'to such personas it deems fib to coUect 
the money by way of suit. [P li 

Iqbal Ahmad and Panna Lal—iox Ap¬ 
pellant. , , ^ • 

P. L. Banerji, K. N. Katju B.Tia Gopi 
Nath Kunzru, IL P. Sen. Baij Nath 
Sahai. Bari and Pal Vershnand Mahesh 

Chandra—ioT Respondents. 

Sulaiman. Ag. C. J.-The question 

referred to the Full Bench is. ^ 

"Where a Court obtained a security 
which hypothecated immovable property to 
’secure a proper disposal of money due to 
deposited with it. whether an a“'Bnme«it of 
the security bond in favour of the minors on 
their attaining majority in order bo enable them 
to realize the money from the surety *"“**■ °° 
made bv wav of a regularly stamped and regis¬ 
tered deed of sale or may i>e made by an order 
passed by the Court.*’ 


It appears that Rs. 30,000 odd had 
been deposited to the credit of cer¬ 
tain minor plaintiffs in the execution 
proceedings. Their mother, Mt. Saras- 
wati, who was their guardian ad litem 
in the suit, applied to the Court for 
permission to take out the amount. 
Security was demanded from her under 
O. 32, R. 16, Civil P. C., and on her 
behalf one Hakim Jiwan Lai executed 
a registered security bond, dated 13th 
November 1922, under which he made 
himself liable for the whole amount and 
agreed that the Court would be at 
liberty to realize the said sum from the 
property hypothecated by him under the 

document. • i.u 

\fter the attainment of majority the 

plaintiffs applied to the Court for permis¬ 
sion to bring a suit against the surety 
because the amount had been taken out 
by their guardian and paid to the surety 
himself, who had executed a separate 
agreement to refund the amount. As 
the surety had subsequently transferred 
a part of the hypothecated property it 

was not considered sufficient to proceed 

against him personally under S. 145, 
Civil P. C., but it became necessary 
to enforce the charge by a regular suit. 
The Court granted permission to cue 
applicants, stating that with the consent 
of the surety permission was granted 
to the applicants as prayed. A condi-, 
tion was however laid down that in 
order to give time to the surety to pay 
up, the suit should not be instituted 
before the expiry of six months, 
the suit was instituted by the plaintiffs 
against the surety and his son, an 
objection was raised that the suit was 
not maintainable inasmuch as the bond 
in question had not been formally as¬ 
signed to the plaintiffs. It is this ques¬ 
tion of law which has been referred to 
us for an answer. 

' There is no doubt that in the case of 
Amar Nath v. Thakur Das (1), which 
has been followed in the unreported case 
of Shea Baran Singh v. Munshi Singh 
(2). it was held that the right to sue for 
the enforcement of a contract entered 
into in a security bond could only be 

enforced after the bond had 
nerly assigned. That was a case m 

which 


(1H1883] J All. 248 i(542 ol 1927, decided 

(2) Second Appeal No. loaz 

CO 3rd April 1930. 
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from a guai’dian under the Guardians and 
Wards Act of 1858 (Act 40 of 1858) 
in which there was no provision corres¬ 
ponding to S. 35, Guardians and Wards 
Act 1890, for the assignment of such a 
security bond. The Bench in Amar- 
nath’s case did not lay down exactly 
how the assignment was to be made by 
the Court. It was not said in express 
terms that without a registered docu¬ 
ment executed by the Court no right of 
suit would accrue to the assignee. 

There is also a short passage at the end 
of the judgment in Sarat Chandra Boy 
Choivdhury v. Bajani Mohan Boy (3) to 
the effect that the law does not require 
that there should be a written assign¬ 
ment by the District Judge. No reasons 
apart from a reference to S. 35 of the 
Act 8 of 1890 were given. 

A security bond hypothecating im¬ 
movable property may very well come 
within the definition of a mortgage as 
given in S. 58, T. P. Act. But S. 2 (d) 
of that Act provides that nothing in the 
Act would affect any transfer by opera¬ 
tion of law, or by, or in execution of, 
a decree or order of a Court of compe¬ 
tent jurisdiction. Even if the assign¬ 
ment of the bond were to amount to a 
transfer which would ordinarilly have 
to be effected by a registered document, 
there would bo no such necessity if the 
transfer takes place by, or in execution 
of, a decree or order of a Court. 

The mere fact that the money depo¬ 
sited to the credit of the minors was 
allowed to be taken out by their guar¬ 
dian on furnishing security, would not 
necessarily involve a liability on the 
Court to refund the amount in case it 
was lost. It is therefore very difficult to 
hold that the assignment of the security 
bond by the Court to the beneficiaries 
would amount to a sale, as defined in 
S.54, T.P.Act. The Court does not transfer 
it in consideration for any price paid or 
promised. Indeed the Court receives no 
consideration for it at all and if there 
was no initial liability on the Court to 
refund the amount no such liability can 
be said to have been discharged by the 
assignment. Nor can it be treated as a 
pure gift or a deed of exchange. It 
follows that there is no provision of law 
which requires that such assignment 
should be either in writing or by a re- 
gister e d instrument. S. 9, T. P. Act 
(S) [1908] 12 0. W. K. 481. 


lays down that a transfer of property 
may be made without writing in every 
case in which a writing is not expressly 
required by law. 

It follows that an assignment of a: 
security bond of this kind made by the 
Court to the person entitled would notl 
be such a transfer as can be effected 
only by means of a written and regis¬ 
tered instrument. In Baj Baghubar' 
Singh V. Jai Indra Bahadur Singh (4), 
there was an order for sale without even 
a formal suit. The assignment is in 
reality by order of the Court and the 
provisions of the Transfer of Property 
Act do not apply to it. 

It is doubtful whether when the Court 
instead of itself proceeding to enforce 
the security, assigns it to another so as 
to authorize him to sue upon it, there is' 
necessarily a transfer of an interest in 
immovable property within the mean¬ 
ing of S. 17, Registration Act. But as- 
Burning that it is, that section would 
not be applicable to it because the as¬ 
signment is really by an order of the. 
Court, and the order is exempted froui 
registration under S. 17 (2), (vi). 

Provisions for the assignment of secu¬ 
rity bonds of this kind are to be found 
not only in S. 35, Guardians and Wards 
Act. but also in S. 292, Succession Act, 
and Ss. 78 and 79, old Probate and Ad¬ 
ministration Act. The legislature ob¬ 
viously contemplated that a security 
bond may be in favour of the presiding 
officer of the Court itself and may be 
assigned by him to any person whom ho 
considers to bo a fit person or entitled 
to sue upon it. Wo also find that various 
forms of security bonds are given in the 
appendices E, F, G, and H attached to 
the Civil Procedure Code, and many of 
them are in favour of the presiding Judge 
himself. It is therefore difficult to 
believe that the legislature intended 
that there should in every case have to 
bo a registered deed of transfer executed 
by the presiding officer and duly re¬ 
gistered. 

Orders pissed for assignment of secu¬ 
rity bonds are as a rule passed on ap¬ 
plications made to the Court after the 
Court has considered all the circum¬ 
stances and made up its mind as to the 
conditions which it would impose in the 
interest of the beneficiaries. Such an 

(4) A. I. R. 1919 P. C. 55 = S5 I. C. 550 = 42 
All. 158=22 0. C. 212=16 I. A. 22S {P.C.). 
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order cannot be treated merely as an 
administrative act, but is a part of a 
judicial proceeding. 

I am therefore of opinion that an as¬ 
signment of security bonds standing 
in the name of the Court can be made 
by a mere order without any registered 
deed of transfer. 

Mukerii, J.— The question referred 
to the Full Bench is as follows: 

“Where a Court obtained a security bond 
•which hypothecated immovable property to 
eecuro a proper disposal of money due to minors, 
deposited with it, whether an assignment of 
the security bond in favour of the minors, on 
their attaining majority in order to enable 
them to realize the money from the surety, 
must be made by way of a regularly stamped 
and registered deed of sale or may be made bj 
an order passed by the Court. 

The facts, briefly, are these. To the 
credit of two minors a sum of Rs. 13.000 
odd was deposited in the Court of 
the Subordinate Judge of Aligarh in 
Suit No. 183 of 1904. Their mother, 
Mt. Saraswati, was anxious to realize 
the money from the Court and on her 
application to the Court for payment of 
the money to her as the guardian of the 
minors the Court directed her to furnish 
security. One Hakim Jiwan Bal ap¬ 
peared and furnished the security bond 
which has been'made the subject-matter 
of the suit of which this appeal has 
arisen. Hakim Jiwan Lai gave a regu¬ 
larly executed and registered mortgage 
bond in favour of the Court by which he 
undertook that : 

“the Court shall be at liberty to realize the 

aaid sum from the property hypothecated. . 

» • 

The two minors who were parties to 
the suit of 1904 attained majority and 
then they applied to the learned Subor¬ 
dinate Judge in whose Court the 
had been deposited, asking that the 
money might be realized and banded 
over to them or in the alternative, ey 
might be permitted to sue the ® 

recover the money. It appears that the 
mother, having realized the money, lent 
it to Hakim Jiwan Lai himself. Jiwan 
Lai paid only a part of the interest and 
not the balance of interest and the prin¬ 
cipal amount. To the suit of the plain¬ 
tiffs, a son of Hakim Jiwan Lai was 
made party and he raised the objection 
in appeal that there should have been a 
regular deed of assignment executed and 
registered by the Court, namely the Sub¬ 
ordinate Judge of .\ligarb before the suit 


could be maintained. The question is 
whether this was really necessary or 
whether the order of the Court printed 
at p. 57 which runs as follows, namely: 
“with the coneent of the surety permission 
ie granted to the applicant as prayed 

was enough ? i-. .u 

We have to consider what should the 

nature of the document which, according 
to the defendant-appellant, should have 
been executed by the learned Subordinate 
Judge. The Subordinate Judge held 
money belonging to the minors. He was 
not sure that the mother would properly 
invest the money and therefore he re¬ 
quired security to be furnished. Strictly 
speaking, it would be the duty of the 
Court to realize the money from the 
person who stood surety and to hand 
over the money to the plaintiffs, because 
ordinarily, the plaintiffs should not be 
put to the trouble of bringing a suit to 

recover the money which was their own 

and which was in the custody of a Court. 
The Subordinate Judge, in oi^er to 
realize the money, could either bring a 
suit of his own, on the mortgaged bond, 
or he could direct any of his officers, say 
the munsarim or the nazir, to bring a 
suit, on his behalf, and to realize the 
money. The money so realized would ol 
course be handed over to the plain- 
tiffs. In the present case the money was 
deposited in course of the suit and a 
<ippnritv bond was taken, it appears 
under the provisions of O. 32, B. 6, 

P. C. of 1882. In that case, there is no 
clear provision as to how the security is 
to be realized. In the case of a security 
being taken under S. 35, Guardians and 
Wards Act of 1890 or of security being 
taken under S. 292, Succession Act of 
1925, there is a provision to the effect 
that the Court may assign the security 
to some person who shall be entitled to 
sue on the said bond. There is nothing 
to debar the Subordinate Judge of Ali¬ 
garh from acting similarly and assigning 
the bond to his nazir or to a pleader of; 
the Court (to be remunerated out of thoi 
proceeds of the suit), to sue on behalf of: 
the Court and to realize the money. 

Now, if this be possible, the question 
is: what would be tbe nature of the 
transaction by which the Court would 
authorize the nazir or the plfader of the 
Court to realize the money ? Can it be 
held that the transaction would be one 
of sale or gift, within the meaning o£ 
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the words used in the Transfer of Pro¬ 
perty Act ? Surely, the answer would 
;be in the negative. The “assignment” 
[therefore would be merely an authoriza- 
jtion on the part of the Court to such 
'person, as it ’deems lit. to collect the 
'money, by way of suit. 

If this be the right interpretation of 
[the word “assignment” which, I take it, 
ireally means transfer, then it cannot bo 
^said that, under the Transfer of Property 
Act the document by which the assign¬ 
ment is created must be a registered 
deed. 

Further, the question arises whether 
there need be any document at all. I 
do not suggest that the assignment may 
be made orally, what I mean is, whether 
there need be any document purporting 
to be a deed of assignment, apart from a 
mere order of the Court, authorizing a 
particular person to institute a suit. In 
my opinion the order of the Court alone 
would do and no deed is called for. If 
the authorization (assignment) may be 
made by an order of the Court, it would 
not bo required to be registered under 
the registration law and would, besides, 
be not affected by the provisions of the 
Transfer of Property Act itself, under 
S. 2, Cl. (d), T. P. Act, the provisions of 
the Act are not to affect any transfer 
made by an order of a Court of com¬ 
petent jurisdiction. For these reasons I 
agree with the learned Chief Justice in 
answering the question in the way he 
proposes to answer it. 

v.b./r.K. Question ansicered. 
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Full Bench 

SULAIM.AN. Ag. C. J. AND MUKERJI 

AND Boys, JT. 

In the matter of 'Mahant Raj Balamoir 

Miso. Case No. 708 of 1930, Decided 
on yfch April 1931, on reference by Junior 
Secretary, Board of Revenue, U. P., on 
28th November 1930. 

(a) Stamp Act (1899), Sch. 1. Art. 5 
Agreement evidencing tran*aclion of sale 
Deed —Construction. 

A person agreed to purchase standing timber 
in certain jungle for a certain consideration and 
executed a document which he called kabu- 
liyat (counterpart of'lease) under which he pro¬ 
mised to pay the price in a lump sum on a cer¬ 
tain date and in case of default he agreed that 
the owner of the timber would have the right 
to realize the amount from him. He further 
promised to have the wood of the said jungle 
cut and removed within a year. 


Held : that the transaction was one of sale of 
gdods or merchandise and the deed was an 
agreement or memorandum of agreement evt- 
doncing such sale, and was exempt from stamp 
duty under Sch. 1, Art. 5, and the mere fact 
that beyond the stipulation for a sale of goods 
there was however an agreement that in a case 
rival proprietor raised any objection to the cat¬ 
ting of timber and removal of the same the 
vendor was to have the*rc3ponstbility did not in 
any way detract from the character of the 
agreement. ‘ [P 393 C 1} 

(b) General Clauses Act (1897), S. 3(25) 
—“Standing limber.” 

Standing timber which has to be out down 
and removed is moveable property. [P 393 C 1] 

Sankar Saran —for the Crown. 

Sulaiman, Ag. C. J. —This is a re¬ 
ference under S. 57, Stamp Act. One 
Mahant Raj Balamgir agreed to pur¬ 
chase standing timber in a certain jungle 
in the District of Basti for Rs. 36,000 
and executed a document which he called 
a kabuliyat (counterpart of a lease) under 
which he promised to pay the price in a 
lump sum on a certain date and in case 
of default he agreed that the owner of 
the timber would have the right to rea¬ 
lize the amount from him. He further 
promised to have the wood of the said 
jungle cut and removed within a year- 
He affixed a stamp of one anna on this- 
dooument. 

The question arose whether the docu¬ 
ment was a lease of immovable property 
or whether it was an agreement. Mem¬ 
bers of the Board of Revenue were incli¬ 
ned to the view that standing timber 
should be considered as moveable pro¬ 
perty and the document in question was- 
a more agreement chargeable under Art. 
5 (c), Sch. 1, Stamp Act, and was not a 
lease within the meaning of S. 2 (16) of 
the said Act. They have referred the 
question to the High Court because of 
some difference of opinion which has 
prevailed in the Board. The object of 
the transaction was obviously to enable 
the purchaser of the timber to cut down 
the trees and remove them from the 
jungle and not to maintain in them as 
forest or to enjoy the benefit of the stand¬ 
ing trees. Had the idea been that the 
purchaser would have a right to main¬ 
tain the trees on the land for a sufficient¬ 
ly long period in order to derive benefit 
from the growth of those trees the case 
might have been different. But here the 
primary object was the cutting down of 
the timber and its removal from the 
forest. 
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Section 3, T. P. Act, expressly provides 
that “immovable property” does not in¬ 
clude standing timber, growing crops or 
grass. 

It has been contended before us by 
the Government Advocate that standing 
timber is immovable property within the 
meaning of S, 3 (25), General Clauses 
Act (Act 10 of 1897), which in that 
Act includes things attached to the 
earth, or permanently fastend to any¬ 
thing attached to the earth. But 
here there was no idea 'of conferring 
a right on the purchaser to retain posses¬ 
sion of timber which would remain at¬ 
tached or fastened to the earth. It is 
therefore quite clear that the standing 
timber, which had to be cut down and 
removed, was moveable property and nob 
immovable property. The agreement in 
question therefore cannot be the coun¬ 
terpart of a lease of immovable property 
within the meaning of S. 2 (16), Stamp 
Act. 

The agreement signed by the execu¬ 
tant was attested by witnesses and con¬ 
tained a promise to pay Rs. 26,000 with¬ 
in a certain time. An “agreement” is a 
wider expression than a * bond.” S. 2 
(5) defines what a bond includes. The 
definition is not exhaustive. If a docu¬ 
ment comes within the definition of a 
bond, the general Art. 5, relating to 
agreement not otherwise provided for 
would nob be applicable. But oven as¬ 
suming that the promise by which the 
executant obliged himself to pay money 
to the owner of the timber would come 
within the definition of bond it is clear 
that it amounted to an agreement or 
memorandum of agreement for or rela¬ 
ting to the sale of goods or merchandise, 
referred to under the head exemptions 
in Art. 5. Sch. 1. The 'primary object 
of the deed was to evidence the transac- 
Ition of the sale of goods and the agree- 
Iment or memorandum of agreement un- 
idoubtedly related to such sale. The mere 
fact that provision was made for the pay- 
■ment of price or the removal of the goods 
within a certain time would not mako it 
an agreement or memorandum of agree¬ 
ment other than one relating to sale of 
goods or merchandise within the mean- 
of the “Exemptions." I am therefore of 
opinion that this deed was exempt from 
stamp doty so far as it related to the 
transaction of the sale of moveable pro- 
!petty. 


But the agreement also contained a 
stipulation that : 

“if Raja Sahib of Bansi raises auy objection 
in cutting the jungle or removing the wood or 
gives any other sort of trouble, the responsibi¬ 
lity of that would lie on the abovenained Babu 
Sahib. 

This was an additional undertaking 
which was not necessarily a condition 
of the sale transaction of goods. These 
terms amounted to an agreement which 
would not be covered by the “ Exemp¬ 
tions” and they would be an agreement 
not otherwise provided for, for which a 
duty was payable under Art. 5. 

Mukerji, J. —This is a reference by 
the Board of Revenue under S. 57, Stamp 
Act. The question is what would be the 
proper stamp duty to be paid for the 
document of 20th March 1925, a copy of 
which has been furnished to us. 

By this document a certain person, 
Balamgir, purchased the standing timber 
in a certain area for a sura of Rs. 26,000. 
The terms of the purchase were that 
Balamgir would remove the timber in 
the course of one year and would pay thei 
price in a lump sum on a particular date 
In my opinion the transaction was one of 
sale of goods or merchandise, and waS[ 
therefore exempted from the stamp duty 
under Sch. 1, Art. 5, Stamp Act of 1899. 

Beyond the stipulation as to the sale 
of goods 'there was however an agree¬ 
ment that in case a rival pi’oprietor Raja 
Sahib of Bansi, raised any objection to 
the cutting of the timber and removal 
of the same, the vendor was to have the 
responsibility. This was a matter which 
was independent of the transaction of 
sale of goods or merchandise and there¬ 
fore brought the transaction within the 
purview of “an agreement.” 

My opinion therefore is that the docu¬ 
ment would be'sufficiently stamped if it be 
stampedlunder Art. 5, Sch. 1, Stamp Act, 
as “an agreement not otherwise provided 
for.” 

Boys, J. —I agree with the order pro¬ 
posed. 

V.B./r.K. Question answered. 
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Mukerji and Bennet, JJ. 

Khushal Singh and others —Petitioners 
—Appellants. 

V. 

Secy, of State —Opposite Party—Res¬ 
pondent. 

First Appeal No. 430 of 1927, Decided 
on 23rd February 1931, against decision 
of Dist. Judge, Meerut, D/- 30th March 
1927. 

(a) Land Acquisition Act (1 of 1894), S. 25 
—Land acquired by Government under Act 
—Zamindar cannot claim compensation for 
kankar. 

When Government made settlements in the 
Province of Agra both permanent and temporary 
as settlements of rights in the soil only, stone 
4 ^uarries wore treated as a monopoly of Govern¬ 
ment and no rights of zamindars were rooog- 
nized in stone quarries; and hence a zamindar 
whose land is acquired by Government under 
the Land Acquisition Act cannot claim compen¬ 
sation for kankar, which comes under the defi¬ 
nition of mineral and which is essentially the 
property of Government ; 39 Cal. 696 (P.C.): 
A. I. R. 1924 Pat. 776; 88 Bom. 37; 15 Bom. 
279; A. I. B. 1921 Cal. 153; A. I. R. 1925 P. C. 
91; A.I.R. 1921 Mad. 324; 16 Mad. 369; A.I.R. 
1929 P. C. 112, Dist. [P 398 C H 

(b) Land Acquisition Act (1 of 1894), S. 26 
—Court has discretion to decree interest if 
compensation awarded is more than (hat of 
Collector. 

Under 8 . 28, it is within the discretion of a 
Court to decree interest where a larger amount 
of compensation has been given than was 
awarded by the Collector. [P 398 C 1, 2] 

K. Verma and H. C. Mukerji —for Ap¬ 
pellants. 

U. S. Bajpai —for Respondent. 


appellants Bs. 600 per bigha compensa¬ 
tion for the land under cultivation. The 
appellants want Rs. 1,000 a bigha. 

We have been taken through five ex¬ 
emplars cited on behalf of the appellants^ 
They are five sale deeds, one dated 8th 
July 1922, three are dated 5th September 
1924 and the fifth one is dated 28th 
August 1925. It appears that one Risal 
Singh made the first and the fifth pur¬ 
chase and the purchasers by the three 
sale deeds of the same date, namely 5th 
September 1924, sold what they had 
purchased to Risal Singh on 22nd 
August 1925. The result is that virtu¬ 
ally there are only four exemplars and 
not five. These exemplars all come from 
the village of Sultanpur, and according 
to the appellants’ own witness the lands 
of the examplars are situated at a dis¬ 
tance of not less than three-fourths of a 
mile from the land of the appellants. 
The appellants have not cited a single 
exemplar from their own village. ‘It 
was not stated, 'and it could not be 
stated, that there have been no sales in 
the village Khurrampur itself. The 
kanungo who was cited as a witness on 
behalf of the Crown, prepared an extract 
from the register of proprietors, and this 
document shows that there had been ‘no 
less than ten transfers of the proprietary 
rights between 1921 and 1925. We have 
not looked into the figures of the 
kanungo, because wo consider that the 
extract filed by him cannot be treated as 
relevant evidence, but none the less the 


Bennet, J. —By this appeal Khushal 
Singh and others are claiming a large 
sum of money as compensation over and 
above what has been allowed to them by 
the learned District Judge. 

It appears that an area of 7 bighas 
15 biswas, which is equivalent to 
4’84 acres of land belonging to the appel¬ 
lants, was acquired by the Government. 
Out of this area 4 bighas 13 biswas 
wore under cultivation, being the sir 
land of the appellants. The remaining 
area of 3 bighas 2 biswas wore fallow or 
banjar land. In this appeal we are con¬ 
cerned, among other matters, with the 
amount of compensation to be awarded 
for the area under cultivation. The ap¬ 
pellants are satisfied with the amount 
they have got from the learned District 
Judge as compensation for the fallow 
land. 

The District Judge has allowed to the 


act remains that there have been trans- 
ers in the village of Khurrampur. 

It was for the appellants to establish 
iO our satisfaction that they are entitled 
;o a larger compensation than they have 
•eoeived. We are of opinion that they 
3 ave entirely failed to do so. We may 
3 oint out that one of the appellants in 
;hs statement, recorded at p. 3 of the 
paper book, stated that he let out 2-1/2 
Dighas of land for Rs. 54. This would 
Tiean that he got only Rs. 20 per bigha 
[or bis land from a sub-tenant. The 
compensation of Rs. 600 per bigha means 
30 years purchase. e cannot say that 
this is by any means too small. Accord¬ 
ingly we do not see any reason to inter- 
Wa with this cortion of the learned Dis¬ 


trict Judge’s judgment. 

The next question which was argued 
before us on appeal was in regard to 
issue 1 of the lower Court. That issue 
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was whether fehe appellants are not en¬ 
titled to the price of the kankar. It was 
argued before us that the kankar be¬ 
longed to the appellants as zamindars 
and that the value of the kankar extrac¬ 
ted should bo paid by Government to the 
appellants. The appellants claimed a 
sura of Rs. 23,250 as compensation^ for 
the kankar in ground 3 of their petiHoii 
of reference to the District Judge. The, 
question is of considerable importance in 
these provinces because kankar is extrac¬ 
ted every year for the construction and 
maintenance of roads in practically all 

districts of the province. _ . 

Now the first point to be mentioned m 
this regard is that a form of agreement 
was entered into by these zamindars a 
settlement and a translation of this form 
is printed at p- 27 of the paper book. 
This form states: 

“We admit that only the "V® 

all rights and interests in respect of the mines. 

Some discussion was made in regard to 
the exact vernacular words used in o 
form signed by zamindars in this 
cular village of Khurrampur. The Urdu 
form used the word “madaniat and this 
form was signed by the zamindars and 
the Hindi form used the word dhathu. 

There seems no doubt that these words 

conveyed the idea of minerals and the 
form is actually taken from the Board 
Circulars. The Board Circular 1-1, R. 
of the edition of 1918 states as follows: 

“An agroomont shall be taken from the pet- 
eons with whom the settlement is made m the 
loUowing form: We the 
of mohalla .... p irgana . . 
the following revenue on condition 
mont fl'vnotiou from • . - • to . * • • * 
after till the next settlement is 
mib that the State has reserved to itself all rights 

in minerals.” 

The printed form oh p. 27 is therefore 
the translation from the vernacular ren¬ 
dering of this statement: 

“We admit that the State has reserved to it 

self all tights in minctals.'’ 

Some argument is made as to whether 
the word “minerals” would cover kankar. 
In the Board Circular l-l. para. 27 it is 

stated: , . . 

"The Sottlement Ottioer may take 
«idoratioo the average receipts (sa>ar or 6 f 
derived from natural produots each as fruit or 
fish (but excluding stone kauH^r quatri 

^ad fruits of groves and timber of trees)*^ au 
add them to the rental of cultivated area* 

This reference clearly shows that kan¬ 
kar and stone are to be excluded from the 
calculation of the Settlement Officer in as¬ 


certaining the assets of the village and 
therefore we consider that the reference 
to minerals in the agreement entered into 
under R. 45 includes kankar. 

We may also note that at p. 23, para. 
12 of the Wajibularz of Mouza Khurrara- 
pur shows that the only sawai in this vil¬ 
lage was from water-nuts. It is there¬ 
fore clear that in this particular yiU 
lags kankar was not treated as producing 
any income and was not entered in the 
assets of the village at .settlement. As 
regards the question of what is meant 
by mineral we have consulted a stan¬ 
dard work on the World’s Minerals by 
Leonard, J. Spencer, published by Messrs. 
Chambers inl9ll and it states that 
“the mineral kingdom includes all inorganio 
bodies thvt have not been produced by the 

agency of life.” , a 

Kankar is concretionary limestone and 

at p. 108 of this book it is stated that 
rooks of the limestone class .consist en¬ 
tirely. or almost entirely of the mineral 
calcite class. Calcite is a mineral and 
therefore there is no doubt that kankar 
will come under the definition of mine¬ 
ral. Now this question should be re¬ 
garded in our opinion from the bistori- 
cal point of -view in the Province of 
Agra and it is necessary to see bow 
Government has dealt with the mineral 
rights in these provinces. 

The question arises how far the atti¬ 
tude of Government shown m the 
Circulars of the Board of Revenue of 
1904 and 1927 in regard to minerals in¬ 
cluding kankar has been asserted in the 
nast Baden-Powell in Land System of 
British India, 1892. Vol. 1, p. 234 under 
the beading of how far claims of 
OU8 GovarDoiBnts had bGon adopted b> 
the British Government says: 

“I think, on tho whole, what was meant by 
the various declarations in the regulations and 
.Ue.hste wis this that the Government 
claimed to succeed to the de facto position 

the precediug ruler, only so far as to us® 

Dosition (not to its full logical extent but) as 
a locus 8t*ndi for re-distributmg, conferriiig 
and recognizing rights on a new basis. And 
the outcome of the action taken 
Government was this that it at 
cognized certain rights in ^ 

duals and only retained such rights “ 

ae were . neceeear,. The powe^ to 

aiettiOutiOD was uo doubt ba aisoose ot 
facto power of the Governmen^ to dispose 

all land. 1 may made by 

the disposition of ® 

Government under five ,i,.idisry rights- 

... 13) It retained in lake, 

aucb as minerals, or the rifeuv 
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and streams. In some cases it; has granted these 
awav, but all later l.iws reserve such rights.” 

In Vol. 11, p. 3 land 4 Baden-Powell 
classifies the origin of the districts of 
the present province of Agra as follows. 

(1) The old “Benares province” per¬ 
manently settled by an extension of the 
Bengal Permanent Settlement Regula¬ 
tions. 

(2) The Ceded Districts, ceded by the 
Nawab of Oudh in 1801. 

(3) The conquered districts obtained 
by the victories of Lord Lake in 1803. 
These include the district of Meerut 
where the land in suit is situated. 

(4) Dehra Dun ceded in 1815, and 
Garhwal and Kumaon. 

(5) Bundelkhand Districts acquired 
between 1803 and 1840. 

The Permanent Settlement of Bengal 
was elfected by Regn. 1 of 1793 which 
stated in S. 4: 

"the ^samindars indepcadent Talukdars, and 
other actual proprietors of land, and their 
heirs and lawful successors, will be allowed to 
hold their estates at such assessment for ever.” 

In Durga Prasad Singh v. Broja Nath 
Bose (l), their Lordships of the Privy 
Council stated at p. 472: 

"Apparently the Government does not claim 
the minerals under permanently settled estates. 
However that may be the Government has never 
claimed the minerals under;tbe two mou/.as or 
either of them, or put forward any claim in¬ 
consistent with the rights now asserted by the 
zamindars. The ^rights of the Government, 
whatever they are, will not be prejudiced or 
affected by the result of suit to which it is not 
a party.” 

In Dcbi Singh v. E. F. Christian (2) 
the Patna High Court held that a tenure 
holder called a Tekaib with whom the 
permanent settlement had been made in 
F. 1197 and who was entered in the re¬ 
cord of revenue-paying estates could 
claim the right to the minerals as against 
trespassers, even though: 

“it may well be that the Government did not 
give any right to the miner.ils to the Tekait.” 
(p. 432, Col. 2.)” 

Now as already quoted Board of 
Revenue Circular 1 of edition of 1918 
para. 27, following previous circulars 
states: 

"The settlement officer may take into consi¬ 
deration the average receipts (sayar or sawai) 
derived from natural products, such as fruit 
or fish (but excluding stone and kankai: quar¬ 
ries and the fruit of groves of timber trees) 
and add them to the rental of the cultivated 
area.” _ 

U) [1912] 39 0al. 696=39 I. A. 133=1.5 I. C. 

219 (P. C.). 

(2) A. I. K. 1924 Pat. 776=34 I. C. 429. 


The treatment of this question of 
Sayar in early regulations is of import¬ 
ance. It was similar in the ceded and 
conquered districts, and there was a 
proclamation embodied in Regn. 9 of 
1805 which stated in S. Ill: 

“At the commencement of j,the j'ear 1213, 
Fasli the sayar of every denomination will be 
separated from the vial, or land revenue and 
a settlement will be concluded for the land 
revenue only, in all practicable cases with 
the zamindars of "other actual proprietors of 
the soil . . . for a period of three years, viz. 
for the years 1213, 1214, and 1215, P . . . The 
kabuliyats executed by zamindars and other 
actual proprietors of land, or farmers of land, 
shall contain a clause restricting them from 
collecting sayar duties or any duties whatever 
in their respective estates or farms." 

Section 4 of this Regn. 9 of 1805 pro¬ 
vided for a further settlement for 
Fs. 1216, 1217, 1218 calculated on “the 
actual yearly produce of the land.” 

Section 5 provided for a further settle¬ 
ment for Fs. 1219, 1220, 1221 and 1222. 
S. 7 provided for a permanent settle¬ 
ment from Fs. 1322: 

“for such lands as may be in a sufficiently im¬ 
proved stale of cultivation to warrant the 
measure.” 

Section 3 provided that zamindars nob 
agreeing to the present settlement should 
receive an allowance not exceeding 10 
per cent of the jama of the estate as. 
nankar. 

Regulation 10 of 1812 states in S. 1 
that the Court of Directors had not con¬ 
firmed the proposal to make a permanent 
settlement. S. 2 rescinded part of 
Regn. 10 of 1807. Regn. 9 of 1818 and 
9 of 1824 provided for settlements for 
five years. Act 8 of 1846 fixed the dura¬ 
tion of the settlement for Meerut Dis¬ 
trict up to 1st .Tuly 1865. With the 
exception of the Benares division there¬ 
fore the whole province of the N. W. P. 
now Agra, became subject to temporary 
settlements. 

The principles on which these tempor¬ 
ary settlements were made was first 
laid down in Regn. 7 of 1822, where 
S.*6, first part, provided for revision of 
the settlement by 

“ascertaining aJid determining the extent and 
produce of the lands, and the amount of 
jama properly demandable therefrom. 

Section 9, first part, prescribed that 

the revenue officers should form 
"as full as practicable a specification of all per¬ 
sons enjoying the possession and property of 
the soil." 

Regulation 9 of 1833, S. 2, rescinded 
so much of Regn. 7 of 1822 as pres- 
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oribed that the jama was to be calcu¬ 
lated ou the quantity and value o{ pro¬ 
duce. Settlements wore from 1833 pre¬ 
pared on the basis of the Becord-of-rights 
and Records ot Assets (Moreland, Reve¬ 
nue Administration of the United Pro¬ 
vinces 1911 p. 31.) 

These regulations show that the settle¬ 
ment jama was based on the agricul¬ 
tural value of the land, and not on the 
value of any minerals which might be 

in the land. 

Similarly Rogn. 11 of 1795, S. 3, recites 
method of 1788 for the valuation of 
crops in the Benares Province before the 
settlement was made permanent. This 
shows that the revenue was based on the 
agricultural value of the land and not 
on other assets. 

Now in the Province of Agra there are 
no coal mines or other minerals of con¬ 
siderable commercial value comparable 
to the coal mines of Bengal and Bibar. 
There is kankar in all districts, and in 
some districts, chiefly Mirzapur. there 
are sand stone quarries. Although Mirza- 
pur is in the permanently settled division 
of Benares, the zamindars have no rights 
in the stone quarries. This is a great 
distinction from the zamindars under the 
permanent settlement in Bengal, where 
numerous oases show that the zamindars 
have asserted right to mines, although, as 
in Durga Prasad Singh v. Broj Nath 
Bose (1). the Courts have been careful to 
point out that no decision has been made 
as to whether the zamindars or Govern¬ 
ment possess the mining rights. In the 
province of Agra the question of stone 
quarries was settled by Regn. 11 of 1800 
which stated in S. 1 : 

“ Tho stone quarries at Chuuar, Ghazipur and 
Mirzapur in the province of Benares have been 
hitherto worked for the exclusive use of Govern¬ 
ment. and either let in farm .... or managed 
bv an agent. ” 

The regulation proceeded to lay down 
that tho public might quarry stone sub¬ 
ject to payment of certain duties to the 
Collector. This system still prevails, and 
the payments are credited to the stone 
mahal." The “hill people” are al¬ 
lowed to quarry stone for their own use 
without payment of duty (8. 15).^ But 
the regulation shows that zamindars 
did not have any rights in the stone 
quarries. 

These regulations show:(l; that Govern- 
.mont made settlements in the Province 
^of Agra, both permanent and temporary, 


as settlements of rights in tho soil only, 
(2) that tho siwai rights were reservodj 
for Government. (3) that stone quarries; 
were treated as a monopoly of Govern-j 
ment and that no rights of the zamindars^ 
were recognized in stone quarries. 

Tho learned counsel has not bean able 
to refer to any ruling of this Court in 
which any claim has been advanced by 
any zatnindar in these provinces to re¬ 
ceive compensation for kankar, or any 
case in which a zamindar has claimed 
against third parties that ha owns kan¬ 
kar. Certain rulings were referred to by 
counsel. One of these is Daya Kushun 
V. Assistant Collector, Surat (3). In that 
case compensation was under considera¬ 
tion for atone for the B. B. & C. I. Rail¬ 
way, and it was held in regard to certain 
quarries from which stone had been pre¬ 
viously extracted by the owner without 
permission, that under the Bombay Land 
Revenue Code the Collector could grant 
permission for the working of these quar¬ 
ries and that therefore this use should 
be a matter to be taken into account in 
the award of compensation. That rul¬ 
ings follow In the matter of the Land 
Acquisition Act 10 of 1870 v. Munfi 
Khetsey U)- These rulings however differ 
from the present case, because in the 
present case it is not open to the Col¬ 
lector or to anyone else to sanction the 
use of the kankar by the zamindar. 

The next ruling to which reference was 
made was ^lohini Mohan Banerjiv. Secy, 
of State (5). This was a case of compen¬ 
sation for the use of land for brickfields 
and it was held that the potential value 
of land for this purpose should be taken 
into account for compensation. The 
Court however was only following the 
principle laid down by their Lordships 
of the Privy Council in Narsingh Das v. 
Secy, of State {Q), thB.t the actual condi¬ 
tion of the land at the time of expropria¬ 
tion together with all the existing condi¬ 
tions and its possibilities should be taken 
into account. But it is always open to 
the zamindar to make a brick-field on bis 
land whereas in these provinces at any! 
rate it is not open to a zamindar to 
quarry kankar from his land for the 
poses of sale. Reference was also ma^l 


(3) [1914] 38 Bom. 37=211. C. 320. 

(4) [1891] 15 Bom. 279. ^ 

(5) A. I. R. 1921 I’C 55G 

(6) A. I. R. 1925 P. G. 91-86 I. G. 351) 

I. A. 133=6 Lab. 69. 


=52 
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to Raghunath Row v. Secy. of State {!!) 
in which there was the question of com¬ 
pensation for a gravel quarry and it was 
held that the special adaptability of the 
land for the purpose of a gravel quarry 
should be taken into account. There 
was no question in that case whether the 
Secretary of State owned the gravel and 
apparently the gravel formed the surface 
of the ground. 

Similarly, in Secy, of State v. Shan- 
mugaraya (8) there was the question of 
a gravel quarry, but there was no ques¬ 
tion raised as to the rights of zamindars 
to make this quarry. In Vallahdas 
Narnvji v. The Collector (9) there was a 
case from Bombay before their Lordships 
of the Privy Council where a piece of 
waste land on the seashore was acquired, 
and it was hold that the potentiality of 
the piece of land for salt work should not 
be taken into consideration and the sum 
of Rs. 14 per acre a A-arded by the Collec¬ 
tor was not an unreasonable amount. 
In this ruling the Privy Council did not 
consider that compensation should be 
awarded for the potential use of the land 
for a salt factory, because the possibility 
was too remote. In this present case 
the zamindar claims compensation for 
kankar which is essentially the property 
of Government. 

The appellant relied on these oases for 
the proposition that even if kankar was 
the property of Government, still the 
zamindar could make a pro6t out of it 
by selling the kankar and therefore he 
was entitled to some compensation. But 
we consider that the rulings do not sup. 
port him on this point, because kankar 
being the property of Government, the 
appellant is not entitled to any compen* 
sation when Government takes its own 
property. 

We consider therefore that the appel¬ 
lant has no right to any claim for com¬ 
pensation in regard to the kankar and 
that the kankar in this province is the 
property of Government. 

The next point raised by the appellant 
was in regard to interest. Under S. 28, 
Land Acquisition Act, Act 1 of 1894, it 
is within the discretion of a Court to 
decree interest where a larger amount of 
cojnpensatio n ha s_b6en_giyen_than was 

’(7) A. I. R. 1321 Mad. 324=60 I. 0. 187=44 
Mad. 264. . , 

(B) C1893] 16 Mad. 869=20 I. A. 80 (P.O.). 

(9) A. I. R. 1929 P. 0. 112=115 I. C. 730. 
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awarded by the Collector. We do notl 
consider that under the circumstances of' 
the present case there should be any 
amount of interest given. 

The remaining point was in regard to 
costs. The order of the lower Court was 
that the parties should receive and pay 
costs in proportion to their success and 
failure. It is claimed for the appellant 
that no proportionate costs should have 
been awarded to Government. But the 
appellant had claimed a very large amount 
of compensation and as we have held, 
the appellant was not entitled to the 
Rs. 23,250 compensation for the value of 
the kankar. We do not see any reason 
to interfere with the order of the lower 
Court. Accordingly we dismiss the pr®- 
sent appeal with costs. 

K.N./r.K. Appeal dismissed. 
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Banerji and King, JJ. 

Kamta Bai and others — Plaintiffs— 
Appellants. 

V. 

Rani Jaduraj Kunivari —Defendant—" 
Respondent. 

First .Appeal No. 432 of 1927, Decided 
on 13th March 1931, against decision of 
Sub-Judge, Basti, D/- :52nd August 1927. 

(a) Limitation Act (1908), Ss. 19 and 21— 
Authority to agent need not be express in 
every case. 

SectioDS 19‘or 21 do not contemplate that the 
authority to be given to the agent must in every 
case be an express authority. [P 400 0 1] 

(b> Limitation Act (1908), Ss. 19 and 21— 
Pleader's admission in course of bis business 
acts as acknowledgment. 

.\o admissioD by a pleader in a petition made 
in course of his business is binding as an ac¬ 
knowledgment so as to give fresh starting point 
irrespective of whether the pleader represents 
maiors. or guardian for minors; 18 AU. 884, 
Foil. [P 400 Cl] 

(c) Limitation Act (1908), S. 7 — Applica¬ 
bility—Extension of, stated 

Section 7 clearly his got no application to 
any but the cases to which it is made applica¬ 
ble, namely to debts and to execution of de¬ 
crees. . [P 400 C 2] 

(d) Precedent—Case is authority only for 
what it actually decides. 

A case is only an -authority for what it ac¬ 
tually decides and that every judgment must 
be read as applicable to the particular facts 
proved or >tssumed to be proved: Quinn v. Lea- 
tham (1901) A. C. 495, Foil. [P 400 C 2] 

(e) Hindu Law—Alienation — Manager or 
guardian — Bar of limitation against one 
major member cannot affect other members 
—Limitation Act (1908), S. 7. 

In the case of alienation by manager or guar¬ 
dian of minors the bar of limitation as against 
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one metnber does not aSect other members if 
such other members have a right to impeach 
alienation; A. I, li. 1926 P. C. 16, FoU. 

[P 400 C 1] 

K. N. K<itju and Binod Bihari Lai — 
for Appellants. 

P. L. Banerji —for Respondent. 

Banerji, J. —This is a plaintiffs’ ap¬ 
peal in a suit to set aside a sale deed 
dated 2nd July 1923. 

The suit was for avoidance of a sale 
deed executed by the certificated guar¬ 
dian of the first two plaintiffs, who were 
minors, on 2nd July 1913. The sale was 
of a three anna share in mauza Phulvi 
for the sum of Rs. 14,400. 

On 1st April 1900 a mortgage deed had 
been executed in favour of the defendant 
by the grandfather of the two minors. 
No question as to the legality or other¬ 
wise of the mortgage could have been 
raised as the mortgage of the year 1900 
was executed in lieu of antecedent debts. 
The mortgagee was entitled on 3rd May 
1901 to demand repayment of the money 
and therefore any suit that the defen¬ 
dant had chosen to file to enforce the 
mortgage would have been within time 
up to 3rd May 1913. 

The share of mauza Phulvi which was 
mortgaged by the deed was 6 annas 10 
pies, and further, a tiled house was also 
mortgaged. Mt. Bhagwanta, step-mother 
of plaintiff 1 and the mother of plaintiff 
2, applied on 31st August 1912 to be ap¬ 
pointed guardian of Kamta Rai and 
Jatan Rai, the first two plaintiffs, and in 
that application, Ex. F, the reason for 
making the application stated by Mt. 
Bhagwanta for applying to be guardian 

is entered in the application as follows; 

“Debt amounting to about Rs. 13,276 is due 
by the minors, interest on which is increasing 
day by day. It is required to pay the debt due 
by the minors by selling a portion of the pro¬ 
perty.” 

On 5th October 1912 the learned Dis¬ 
trict Judge cf Cawnpore appointed Mt. 
Bhagwanta as guardian of the two minors. 
On 20th November 1912 an application 
for permission to sell a three anna share 
in mauza Phulvi, which on that date bad 
become six annas by partition, was pre¬ 
sented to the District Judge and permis¬ 
sion was sought to sell the three annas 
former share to pay the mortgage in fav¬ 
our of the defendant and to pay up a 
decree of Rs. 1,100 which had been 
passed against the minors. After due 
enquiry on 28tb March 1913 the learned 


District Judge sanctioned the sale and 
directed that a draft sale deed be pre¬ 
sented to him to pass and check the 
draft. Eventually, on 2nd July 1913 the 
sale deed now questioned by the plain¬ 
tiffs was passed by the District Judge, 
executed by Mt. Bhagwanta and under 
the deed a three anna share, which had 

4 

then become a six anna share by parti¬ 
tion, passed to the defendant Rani. 

The plaintiffs’ case is that a fraud was 
practised on the District Judge by Mt. 
Bhagwanta in conspiracy with the Rani’s 
servants and that the transfer on 2nd 
July 1913 was for a grossly inadequate 
consideration. The plaintiffs also urged 
that on the date of the sale the Rani’s 
claim upon the mortgage had become 
barred by time and that the plaintiffs 
were in adverse possession of ths pro¬ 
perty alleged to have been conveyed by 
the deed of 2nd July 1913. 

The learned Subordinate Judge deci* 
ded on these points against the plain¬ 
tiffs and hence this appeal. All the 
findings recorded by the learned Subordi¬ 
nate Judge have been challenged by the 
learned advocate for the appellants. 

It is urged strenuously by the learned 
advocate for the appellants that the 
Court below had erred in holding that 
there was a valid acknowledgment with¬ 
in the meaning of the Limitation Act of 
the Rani’s debt. Ss. 19 and 21 have been 
referred to and it is urged that the ack¬ 
nowledgments mentioned by the District 
Judge could not be treated as valid ac¬ 
knowledgments either under S. 19 or S. 21 
because the person who signed the ac¬ 
knowledgment was only a vakil of Mt. 
Bhagwanta and under the vakalatnama 
the vakils were not authorized to acknow¬ 
ledge any debts. It is no doubt true 
that in the vakalatnamas in favour of 
the two vakils no specific authority is 
given to them for acknowledging a debt 
but they were given full powers under 
the vakalatnama to do all acts necessary 
for the purposes of the case. It appears 
to us that the two vakils, while acting, 
bad to enter what they did in the appli¬ 
cation and therefore the vakils had done 
nothing which was not necessary to carry 
on the cases that they were entrusted 
with. In our opinion the principle of the 
ruling in Hingan Lai v. Mansa Ham (1) 
clearly applies to the facts of the case. 
Dr. Katiu however urgM_ that_iD_t^t 

(1) [1896] 18 All. 364={1B96) A. W. N. 101. 
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case the vakils were not acting on be¬ 
half of the guardian of the minor but, in 
•our opinion, that makes no difference. 
jWe do not think that either S. 19 or 
S. 21, liiin. Act, contemplates that the 
authority to bo given to the agent must 
in every case be an express authority. 

We therefore aiQ of opinion that there 
is no force in the contention of the 
learned advocate for the appellants that 
on the date of the sale, namely 2nd July 
1913, the defendant’s right to sue for the 
money due under the mortgage of 1900 
■was barred by limitation. 

It is unnecessary to refer to the other 
question of facts raised as. in our opi¬ 
nion, there is no force in the contention 
that fraud was practised on the District 
Judge by the guardian of the defendant 
or the guardian’s brother. 

It is urged that the sale of 2nd July 
1913 was not for the benefit of the minor. 
Although the sale was sanctioned by the 
District Judge it is urged that it is not 
conclusive that the sale was for the 
minors’ benefit as it was for a grossly in¬ 
adequate consideration. The learned ad¬ 
vocate contends that the learned Subor¬ 
dinate Judge had not approached the 
question as to valuation from a correct 
point of view, but upon an examination 
of the evidence adduced by the plaintiff 
wo are of opinion that the plaintiffs have 
failed to prove that the sale was for a 
grossly inadequate consideration. Lastly 
it is urged that the plaintiffs have 
matured a title to the property by 12 
years adverse possession. To this the 
■defendant replied by urging that the 
plaintiffs' claim is barred by three years’ 
limitation. 

The learned Subordinate Judge has in 
our opinion by a curious process of rea- 
soning, held that the plaintiffs’ claim is 
barred by three years’ limitation in that 
Kamta Rai plaintiff 1 had attained 
the age of majority long before the in¬ 
stitution of the suit. It seems to us that 
the ruling in the case of Jaivahir Singh 
V. Udai Parkash (2) is clearly applicable 
to the facts of the case. The learned 
Subordinate Judge has, in our opinion, 
gone wrong in referring to the oases that 
jbe has and in holding that Kamta Rai 
could give a “discharge.” We fail to un- 
derstand what the learned Subordinate 
Judge means by it because the word 

(2) A. I. R. 1926 P. o7i6=93 I. 0. 316=53 I. 

A. 36=48 All. 132. 


discharge” suggests that he was think-, 
mg of S. 7, Lim. Act. S. 7, Lim. Act,| 
clearly has got no application to any but- 
the cases to which it is made applicable, 
namely to debts and to execution of de-i 
crees. The plaintiff Kamta Rai might 
have been able to give a discharge of a 
debt due to the family but that does not 
mean that the claim of each individual 
member of a joint Hindu family is barred 
because the karta or manager did not 
choose to institute a suit to avoid any 
transfer that any other member could 
challenge. It seems to us that "/he Courts 
do not always bear in mind which they 
ought to, the observation of Lord Hals- 
bury in Queen v. Leatham (3) (at p. 506) 
namely that a case is only ‘an authority 
for what it actually decides and that 
every judgment must be read as applica¬ 
ble to the particular facts proved or as¬ 
sumed to be proved. We therefore think 
that the learned Subordinate Judge is 
wrong in holding that the plaintiffs’ 
claim is barred by three years’ limi¬ 
tation. 

\ye have now to examine whether the 
plaintiffs have acquired by adverse pos¬ 
session any title to the property in suit. 
It seems to us that the plaintiffs cannot 
in any circumstances whatsoever proved 
in this case claim that they have acquirwl 
title by adverse possession. It may be 
true that the defendant Rani has never 
received a pie as profit of the estate but 
Ex. O proves that the plaintiffs implea¬ 
ded the defendant Rani along with them 
in a suit for ejectment brought against 
some common tenants in the year 1919. 
In our opinion therefore the plaintiffs 
claim that they have acquired title by 
adverse possession, is a preposterous 
claim and no attention whatsoever can 
be paid to it. 

The result therefore is that in our opi¬ 
nion there is no force in this appeal and 
we dismiss it with costs. 

v.b./r.K. Appeal dismissed. 


(3) [1901] a. C. 495. 
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Tn re Har Krishna Das of Gola Qali, 
Benares. 

Miso. Case No. 590 of 1930, Decided 
on 26th February 1931. 

(a) Interpretation of Statutes—Penalizing 
«nactment6—Powers of appellate Court to 
enhance penalty, must be in clear language — 
Income-tax Act (1922), S. 28. 

A peonlty is not, as a tul", to bs enhanced 
in appeal by m re implication of language. 
When a person is subjected to a peifalty and 
a right of appeal is given, he appeals in the 
hope that he would be able to have his sen¬ 
tence oc punishment reduced. Where the ap¬ 
pellate authority is given a power to enhance 
that penalty, one would expect that that 
power would' be given to that authority in clear 
language. L-P 402 C 1] 

(b) Interpretation of Statutes — Fiscal 
enactments are to be construed in favour of 
subject—Income tax Act (1922). 

The Income-tax Act is a fiscal enactment and 
in the case of an ambiguity, it is to be con¬ 
strued by the well-known principle in favour of 
the subject and not against the subject. 

[P 402 C 1] 

^[c) Income-tax Act (1922), Ss. 28, 31 and 
32—Assistant Commissioner cannot enhance 
penalty in appeal. 

Assistant Commissioner has no authority in 
law to enhance the penalty while hearing an 
appeal against imposition of penalty or imposi¬ 
tion of assessment under 8. 28, Income-tax Act. 

[P 402 0 2) 

K. N. Katju and M. N. Rama — for 
Assessee. 

U. S. IJajpai— for tbo Crown. 

Mukerji, J. —The learned Comrais- 
eionor of Income-tax has stated a case at 
the instance of one Rai Sahib Har 
Krishna Das under the following circum¬ 
stances: 

The firm Vaishnava Das Jiwan Das of 
which Hai Bahih Har Krishna Das is the 
head has been assessed to an enhanced 
assessment and was made to pay a 
penalty of Us. 1,000 by the Income-tax 
OlVioer. It appears that a return was 
made which was found to be inadequate. 
The return shows an income of 
Us. 12,000 odd while it was later 
found that the income was Us. 90,000 
odd. Thereupon the Income-tax Oflicer 
made an assessment of Ks. 8,COO 
odd as income-tax and Rs. 900 odd 
as super-tax. In addition to this en¬ 
hanced taxation a penalty of Rs. 1,000 
was imposed. The firm appealed against 
the assessment to the Assistant Commis¬ 
sioner of Income-tax and that learned 
ofiioer dismissed the appeal so far as the 
assessment was concerned, but increased 
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the penalty to a sum of Rs. 6,000. The 
penalty under the law, namely S. 28, 
Income-tax Act, could have been impoEed 
to the maximum amount of the amount 
of assessment namely, Rs. 8,000 odd. 
The amount of penalty imposed by the 
Assistant Commissioner was therefore 
within the limit. 

A further appeal was taken to the 
Commissioner and it was contended be¬ 
fore him that the Assistant Commis¬ 
sioner was not authorized in law to en¬ 
hance the penalty. 

In the case stated, two questions have 
been formulated and the first question 
that we have to answer is : 

“ Whether when a penalty has been imposed 
under S. 28 by the Income tax Officer, and an 
appeal has been filed against the imposition of 
the penalty, tbo Assistant Commissioner having 
regard to the wording of S. 31 (i) (d) has power 
to enhance the penalty 

(The figures and letters “ 31 (i) (d) ” 
in the order of the Commissioner of 
Income tax are, we take it, a slip for the 
figures and letters, 31 (3) (d). 

The argument in favour of the assessee 
is as follows : In S. 31, suh-S. 3, Cl. (a), 
provision has been made for enhance¬ 
ment of assessment. When this provi¬ 
sion for eniiancement has been made, 
the clear word “ enhancement ” has 
been used. Again, in the last clause of 
S. 31 the provision has been made that 
no enhancement of assessment shall be 
made until the assessee has had a reason¬ 
able opportunity of showing causa 
against such an enhancement. We do 
not find in the case of enhancement of 
penalty any similar provision of hearing 
the assessee. It is argued that the 
legislature, if it had meant to authorize 
the Assistant Commissioner to enhance 
the penalty would have also provided for 
hearing the assessed before the penalty 
was raised. It is further argued that 
whore an assessment is enhanced by the 
Assistant Commissioner hearing an ap¬ 
peal, a further appeal is provided for 
under S. 32 of the Act, but no such ap¬ 
peal is provided for in the case of an 
enhancement of penalty, if such penalty 
could ho enhanced by the Assistant Com¬ 
missioner on appeal. Another argument 
has been based on the language of the 
Civil Procedure Code, 8cb. 1, O. 41, 
R. 31. We do not propose to consider 
this last mentioned argument, because 
we cannot really read one .Act by tbo 
help of another Act. 
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On behalf of the Commissioner, the 
learned Government Advocate has urged 
that the powers of the Assistant Commis¬ 
sioner hearing an appeal are defined by 
the words, ” affirm, cancel or vary.” He 
argued and with a great deal of force 
that the word/' vary ” would mean both 
” reduce ” and “ enhance.” 

Wo have to choose between these two 
alternative arguments. 

Before we read the language of 
.Ss. 31 and 32 again, wo might state, as a 
matter of general principle, that a 
penalty is not, as a rule, to be enhanced 
in appeal, by mere implication of lan¬ 
guage. When a person is made subject 
to a penalty and a right .of appeal is 
given, he appeals in the hope that he 
would be able to have his sentence or 
punishment reduced. Where the appel¬ 
late authority is given a power to en¬ 
hance that penalty, one would expect 
that that power would be given to that 
authority in clear language. We can 
recall the provisions in the Criminal Pro¬ 
cedure Code, nob the language of the 
Criminal Procedure Code, but the prin¬ 
ciples on which the provisions are 
founded. The exceptional power of en¬ 
hancing a sentence in a criminal case is 
given to the High Court and that too on 
hearing the convicted person. Ordinarily 
when an appeal is 61 ed before a Sessions 
Judge or before the High Court, the Code 
nrovides for altering the sentence, but 
takes care to say that the alteration 
should nob amount to an enhancement. 

It is only in the exorcise of its revisional 

power that the High Court could enhance 
the sentence. As we have said, it is a 
very exceptional power given to the High 

Court. 

We find that S. 31 is not oblivious of 
the fact that there is the word “enhance” 
or enhancement in the English language 
and does not fail to use it when the idea 
was that the assessment should be en¬ 
hanced. If we see.that the legislature 
has not used that word “enhance” or 
“enhancement” while dealing with a case 
of penalty, we can easily say that some 
different intention was intended to be 
conveyed. It is true that the word 
“vary” has been used in conjunction with 
the word “order” in Cl. (d), sub-S. 3, 
S 31. Hut the idea could have been 
easily expressed by altering the sentence 
and using the unambiguous word en¬ 
hance” with respect to penalty. The 
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fact that no provision was made for hear¬ 
ing the assessee before enhancing the 
penalty is a clear argument in support of 
the contention of the counsel for the 
assessee. The fact again that a further 
appeal is provided for in the case of an 
enhancement of assessment, but no fur¬ 
ther appeal is provided for in.the case of 
an enhancement of penalty is another 
argument against the view that a penalty 
could be enhanced. 

Section 28, last paragraph of sub-S. 1, 
provides that where a penalty is imposed 
there shall be no prosecution for an 
offence committed relating to income-tax. 
This shows that a choice lay between 
prosecution and imposition of penalty. 
The penalty must therefore be in the 
nature of a fine imposed by a criminal 
Court. 

The Income-tax Act is a fiscal enact¬ 
ment and in the case of an ambiguity, it 
is to be construed by the well-known 
principle in favour of the subject and not 
against the subject. At best, the word 
“vary” used shortly after the word “en¬ 
hance” in the same section is not con¬ 
clusive of the idea that the penalty may 
be enhanced. In the case of an ambiguity 
the Act will have to be construed in 
favour of the subject and not in favour 
of the Crown. 

Wo notice that no provision is to be 
found within the four corners of the 
Income-tax by which the department 
may ask by way of an appeal, any 
authority to enhance a penalty which 
has been imposed by the Income-tax 
Officer. This shows that if the assessee 
decides not to file an appeal against an 
order imposing penalty, the Department 
cannot seek to have the penalty enhanced. 
It was therefore not likely that the 
legislature meant that an opportunity 
might be taken of an appeal to enhance 
the penalty. 

For all these reasons we are of opinion 
that the Assistant Commissioner had no 
authority in law to enhance the penalty- 
while hearing an appeal against imposi¬ 
tion of penalty or imposition of assess¬ 
ment under S. 28, Income-tax Act. 

This is our answer to the first question. 
The second question must be answered 
in the affirmative as the learned counsel 
for the assessee has agreed that that 
must be the answer to be given to that 
question. 
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We diroob that a copy of this judgment 
under the seal of the Court be sent to 
the Commissioner of Income-tax and that 
the assessee suould have his costs of this 
reference. We assess the Government 
Advocate’s fee at Rs. 200 and direct him 
to file his certificate of fees within a 
month. The foes of counsel for the 
successful assessee will also be taxed at 
Rs. 200. 

v.B./r.k. Reference ansioered, 
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Mukerji and Bennet, JJ. 

Mt. Maimuna Begavi — Plaintiff—Ap¬ 
pellant. 

V. 

Sharafat Ullah Defendant — 

Respondent. 

First Appeal No. 249 of 1927, Decided 
on 22nd December 1930, from decision of 
Sub-Judge, Aligarh, D/- lith February 
1927. 

(a) Mahomedan Law—Dower—Proportion 
as to prompt dower should be fixed having 
regard to status of family, amount of dower 
and custom. 

la a suit for dower, the Court should fix the 
proportion to be treated as prompt dower btiviog 
regard to the status of the family, the amount 
of dower and custom, if any prevailing in the 
plaintiff's family: 1 AIL 483; 1 AIL 506; 33 AIL 
291 and 4L AIL 562, ReL on. [P 103 C 2] 

(b) Mahomedan Law — Dower — Wife 
claiming dower is in position of ordinary 
creditor and can claim interest — Interest 
Act, (1839). 

The widow, who is in possession of her has- 
band’s property in lieu of her 'dower, is in the 
position of an ordinary creditor and is entitled 
ou ec^uitable grounds to interest* The dower 
ranks as a debt and the wife is entitled along 
with other creditors to have it satisfied on the 
death of the husband out of his estate. Hot 
right however is no greater than that of other 
unsecured creditors. Whether interest is to bo 
allowed or not may depend upon peculiar facts 
of a case: A, /. it. 191G P# C. 46, R^L on. 

[P 404 0 1, 2] 

T. A. K. Sh^rtvani and MahmuduUah — 
for Appellant. 

ilf. A. AeU and S. M. Jfadf—for Res¬ 
pondent. 

Mukerji, J.—This appeal arises out 
of a suit for dower instituted by the 
plaintiff against the defendant. It is 
common ground that the plaintiff’s dower 
was fixed at Rs. 35,000 at the date of the 
marriage which took place on 21at March 
1920. The plaintiff’s case was that the 
prompt portion of her dower should be 
treated as one-half of the total dower 
and this should bo decreed to her with 
arrears of interest. She said that she 


had demanded payment at the end of 
1924 and in the middle of January 1925. 
She accordingly claimed a sum of rupees 
1,930 as arrears of interest. 

The defence was that no particular 
portion of the dower had been declared 
to be prompt at the time of the marriage, 
and that the plaintiff was not entitled to 
any interest. 

The lower Court held that it was in 
the discretion of the Court having regard 
to all the circumstances of the case to 
say what proportion of the entire dower 
should be allowed as the prompt dower. 
The learned Judge refused any interest 
and decreed the claim for Rs. 11,000 
and directed that it should be paid at the 
rata of Rs. 300 a month. 


The plaintiff contends in appeal that 
her entire claim should.have been decreed 
and that she should have been allowed 
the interest claimed by her. 

The same authorities have cited before 
us on both sides as laying down the rule 
by which Courts are to be guided in find- 
tng out what proportion of the entire 
dower should bo treated as the prompt 
dower in the absence of any definite con¬ 
tract on the point. These cases are Eidan 
V. Mazhar Husain (l): Taufihunnissa v. 
Ghulam Kambar (2); Umda Begam v. 
Muhammadi Begam (3) and Muhammad 
Subhan Ullah v. Saghirunnissa Bibi (4) 
The first-mentioned case was overruled 
by a later Full Bench case, but the point 
on which this decision was overruled 
was a different one. . 

These authorities lay down that the 
Court should fix the proportion to be 
treated as the prompt dower having re¬ 
gard to the status of the family, the 
amount of the dower and custom, if any 
prevailing in the plaintiff’s family. 

As to the evidence wo have got the 
statement of the plaintiff’s eldest sister, 
the husbands of two of her sisters and 
the statement of her brother to the effect 
that in the marriage of all the four 
sisters one-half of the total dower was 
declared to bo prompt. The eldest of the 
four daughters, Musharraf Jahan Begam 
stated that she demanded one-half of the 
dower from her husband as prompt 
dower, but the husband who was a woll- 


(1) [1878] 1 All. 483. 

{2| [1878]! All. 506. ^ _ .qq 

(8) [1911] 33 All. 740 

(4) [1919] 41 All. 563=50 I. 0. 740, 
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to-do man paid her the entire amount of 
Es. 35,000. 

The husbands of the two other sisters 
swore against their own interest when 
they stated tliat the prompt dower of 
their wives was one-half of the total 
amount of Rs. 35,000. The plaintiff’s 
brother also stated that although there 
was no clear contract to that effect, it 
had been made clear that one-half of the 
total dower was to bo the prompt dower. 
The learned Subordinate Judge has dis¬ 
believed all this evidence on the ground 
that the Qazi's register does not show 
that one-half was fixed as the prompt 
dower. This may be true, but we have 
no reason to say that all these respect¬ 
able witnesses chose to tell untruths for 
the sake of their sister who was bound 
to recover, in any case, a substantial 
proportion from the defendant as her 
prompt dower. 

It is conceded that the plaintiff comes 
from a respectable family. The oircuin- 
stances which have led to this unplea¬ 
sant suit are rather painful. We have 
got it from the defendant’s own letter,’ 
printed at p. 17 that unpleasantness bet¬ 
ween the husband and wife arose because 
the husband wanted to take a second 
wife and the plaintiff would not agree to 
that. The defendant wrote to a third 
party: 

"Unless she (the wile) comes to hive the same 
ideas as 1 have on the point (the husband 
marrying a second timel and willingly permits 
me to marry another wife that unpleasantness 
cannot bo removed." 

It is not the case that the husband and 
wife could not live together on pleasant 
terms and it was on that account that 
the husband was seeking a second wife. 
The letter further shows that the defen¬ 
dant wanted to sever all connexion with 
his wife when he married for the second 
time. Having regard to all these cir¬ 
cumstances of the case wo think that the 
plaintiff is fully entitled to claim one- 
half share of the whole dower as the 
prompt dower. 

As regards interest it is allowable 
under the Interest Act, being Act 32 of 
1839. Their Lordships of the Privy 
Council in the case of liamira Bibi v. 
Zubaida Bibi (5) said that the widow 
who was in possession of her husband’s 
property in lieu of her dower was in the 
position of an ordinary creditor and was 

(6) A. I. R. 1916 p. c. 46=36 I. 0. 87=43 I.A. 

294=33 All. 531. 


entitled on equitable grounds to interest. 
At p. 530 their Lordships say: 

" But the dower ranks as a -debt, and the wile 
is entitled, along with other creditors, to have 
it satisfied on the death of the husband out of 
his estate. Her right howevsr is no greater' 
than that of any other unsecured creditor." 

We have been told that in some oases, 
the Court have refused to allow interest 
to the wife claiming her dower. This; 
may be so. Each case has to be decidedj 
on its own peculiar facts. But if in anyi 
cases interest is to be allowed surely 
this is one of those cases. 

As regards the date from which int¬ 
erest is to be paid, it has been alleged on 
behalf of the respondent that the latter 
did not know for certain what share of 
the dower he was bound to pay as the 
prompt dower, and therefore interest 
should not be allowed earlier than the 
date of the decree. We do not agree 
with this contention. 

The result is that we modify the dec¬ 
ree of the Court below by increasing the 
amount of the decree given to the plain¬ 
tiff to the sum of Rs. 17,500. We allow 
interest on this amount at 6 per cent per 
annum from the date of the institution 
of the si^ib till recovery. We direct that 
the entire amount shall be paid by the 
defendant by the monthly instalments of 
Rs. 300. The costs decreed to the plain¬ 
tiff would come first and then the inte¬ 
rest from the amount paid and the 
balance will go to reduce the principal 
amount. The appellant will have her 
full costs of the litigation in both the 
Courts and the defendant will pay his 
own costs in both the Courts. In 
case of default of payment of any 
two instalments the whole decretal 
amount will become payable at once, 
We understand that there has already 
been some default in payment, but wo 
are prepared to waive that, but in future 
every instalment shall be paid on the 
lObh of every month commencing with 
10th January 19 31 and any two defaults 
thereafter will entail a liability to pay 
th3 entire amount. 

r.m./r.k. Decree modified. 
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Pollan, J. 

Ibrahim Khan and anotho —Plaintiffs 
—Appellants. 

V. 

Abdul Ahad Khan —Defendant—Res- 
pendent. 

Second Appeal No. 2002 of 1928, De¬ 
cided on lObh January 1931, against de¬ 
cision of Dist. Judge, Shahjahanpur, D/- 
I8th May 1928. 

Wajibularz—Date of division of profits 
in old wajibularz should be followed. 

Ddte for division of profits mentioned in the 
" Dastur-dehi " representing the old wajibul¬ 
arz of A village should be followed, because it 
amounts to a determination and record of the 
date made by the Settlement Officer. 

[P 405 C 1, 2] 

JIarnandan Prasad —for Appellants. 
Shiva Prasad Sinha —for Respondent. 

Judgment. —This second appeal ari¬ 
ses out of a suit for profits. The 
only question is one of limitation. The 
profits in question were for the year 
1327 fasli and the suit was filed on 31st 
July 1923. If these profits could have 
been collected on a date later than 31st 
July 1920 the suit is within time, but if 
the last date for the collection of the 
profits is prior to Slst July 1920 the suit 
is beyond time. S. 163, Act 2 of 1901, 
lays down that in the absence of any 
determination of date by the Settlement 
Officer or of an express agreement am¬ 
ong the cosharers, profits shall be di¬ 
visible on such dates as the Local 
Government may prescribe, and the 
Local Government has prescribed those 
dates by rules framed under S. 203 of the 
same Act. The date prescribed by the 
Local Government is 1st August unless 
some other date has been agreed upon 
by the persons concerned or determined 
and recorded by a Settlement Officer. 

In the present case the pabwari has 
given evidence that the cosharers divide 
their profits in August, bub the learned 
[District Judge has relied upon the das- 
tur-clahi ’’ representing the old wajibul- 
ar;s of this village which says that the 
last day for the division of profits is the 
last day of Asarh. In the year 1920 the 
last day of Asarh was Ist July. In my 
opinion the District Judge is right in 
holding that this must bo taken to be the 
date determined for this village. No 
doubt the ** dastur-debi ” is based on an 
agreement between the oosharers them¬ 
selves, and if reliance was placed 


only on the agreement evidence could be 
given to show that the agreement was 
no longer acted upon. But in my opi¬ 
nion the “ dastur-dehi ” is more than 
this. It amounts to a determination 
and record of the date made by the Set¬ 
tlement Officer. In my opinion, there¬ 
fore the decision of the Court below is 
correct, and I dismiss this appeal with 
costs. 

I should like to note that there has 
been an astonishing delay in disposing 
of this appeal by the Court below. The 
suit was filed on 31st July 1923. It was 
decided by the Assistant Collector on 
22nd April 1924. It was remanded on 
appeal by the District Judge on Slat 
March 1925. The remand finding is 
dated I4th December 1925. The remand 
finding should have been taken up at 
once by the District Judge. Instead of 
this I find that his decision is dated 18th 
May 1928. 

S.n./r.k. Appeal dismissed. 
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Sulaiman and King, JJ. 

Gaya Kiirmi and others —Appellants. 


v. 


Bam Sahai Singh and others —Res¬ 
pondents. 

First Appeal No. 25 of 1930, Decided 
on 16bh January 1931. against order 
of Sub-Judge, Basbi, D/- 2lsb November 
1929. 

Pre-emption—Cotharers —S dying leaving 
•hare in mahal to hi* widow—Sale by widow 
of the share—Rever»ioner5 of S on widow'* 
death selling it to ii—Possession not taken 
by —Suit for possession by R by avoidance 
of sale deed by widow—Sale during pendency 
of suit of other portion of mahal on 16th 
July 1927— R'* •uit decreed in October 192_7 
contingent on deposit of Rs. 93—Deposit 
made by R—Suit by R for pre emption of 
property sold on ICtb July 1927 held incom¬ 
petent he not being cosharer on that date. 

A amall share in a mahal of ten pies belong¬ 
ing to S devolved on his death to his widow 
who sold it lot Re. 199. .1, who on the death 

of the widow became reversioner entitled to 
Bucoeei to the estate of S, sold the share along 
with other property to H in 1920. R however 
did not obtain actual possession nor was his 
name recorded. R filed a suit for posseasion of 
the share against the transferee by_avoidance of 
the sale deed by the widow. During the pen¬ 
dency of suit other property of the mahal was 
sold on 16th .July II 27. R’s suit w is decreed 
in October 1929, the decree directing that « 
to get possession on payment of Ra- J 
two mouths from the date of the ' ,i«nr. 

wise the suit was to stand 

sited the amount within time and then sued for 
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pre-emption of the property sold by sale-deed of 
July 1927. 

Held: that R was not entitled to pre-empt the 
property as he was not a cosharer entitled as 
proprietor to a share in the mahal on the date, 
i. 0 . 16th July 1927, when the sale deed was 
executed. The sale deed was not void ab initio 
but only voidable and held good so long as it 
was not avoided. It could only be avoided if the 
amount which was for legal necessity' was paid 
in Court to the transferee. The property there¬ 
fore did not vest in B until ho made the deposit 
of the amount due to the transferee. CP 400 0 2] 

Ilarnandaii Prasad — for Appellants. 
Benod Behari Lai — for Respondents. 

Sulaiman, J.—This is a defendants’ 
appeal arising out of a suit for pre¬ 
emption. The only point in controversy 
is that the pre-emptor was a cosharor 
on the date of the sale deed, namely 
the 16th of July 1927. 

It appears that a small share of ten 
pies belonged to Sheoraj and devolved 
on his widow Mb. Sarupa after his 
death. She sold this share for Rs. 199. 
On her death Ajudhia became the rever¬ 
sioner entitled to succeed to estate of 
Sheoraj. Early in 1926 Ajudhia sold 
this share along with some other pro¬ 
perty to Ram Sahai, the present plain¬ 
tiff. But admittedly Ram Sahai did not 
obtain actual possession nor was his 
name recorded. He filed a suit for 
possession of this sha.ro aga^insfc the 
transferee by avoidance of the sale deed 

of 1926. 

^Yhil 0 the suit was pending the pro¬ 
perty in dispute in this appeal was sold 
by the vendor under the sale deed dated 
16th July 1927. Ram Sabai's suit was 
decreed on 28th October 1929 by the 
Court in the following terms, namely 
that the suit for possession be decreed 
on payment of Rs. 99 within two months 
from the date of the decree. If money 
was not paid within the fixed time the 
suit would stand dismissed. The plain¬ 
tiff Ram Sahai deposited the amount 
within the time allowed. He then sued 
for pre-eraptiou of this property. 

The first Court considered that the 
sale deed by the widow was not a void 
transaction but a voidable one 
was not effectively avoided till the 
amount was deposited in Court by Ram 
Sahai. It accordingly bold that the 
plaintiff was not a ^osharer on the date 
when the sale deed in question was 
executed. The lower appellate Court 
has come to the conclusion that the sale 
was void as against the reversioner and 
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its effect terminated on the death of the 
widow. 

It seems to us that the view taken by 
the first Court is right. Had it been 
found that Ram Sahai was entitled to 
the property without the payment of 
any amount on the ground that the sale 
was wholly without any legal necessity 
the position might have been different. 
But in this case the Court found that 
Ram Sahai had no absolute right to 
avoid the sale deed and take possession. 
He could avoid it and obtain possession 
on payment of Rs. 99, and if he failed to 
deposit that amount within the time 
fixed his suit was to stand dismissed. 

It is therefore impossible to hold that 
the property had become vested in Ram 
Sahai before the deposit was made by 
him. The sale by the widow was not 
void ab initio but was voidable and held, 
good so long as it was not avoided. The 
Court held that it could only be avoided 
if the amount which was for legal neces- 
sity w'as paid in Court to tho credit of 
the transferee. IVe therefore agree wibhi 
the Court of first instance that the pro-; 
party had not become vested in this, 
particular case in Ram Sahai before thO; 
deposit of the amount due to the 
transferee. 

It follows that the plaintiff Ram Sahai 
was not a cosfiarer entitled as proprietor 
to a share in the mahal- on the date 
when the sale deed in question was ex¬ 
ecuted. Ho therefore had no right to 
pre-empt tho property. 

^Ve accordingly allow the appeal and 
sotting aside the decree of the Court 
below restore that of the Court of first 
instance with costs in all Courts in¬ 
cluding in this Court fees on the higher 

scale. 

b.M./b.k. Appeal allowed. 
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PULLAN, J. 

Ali Husain and another — Defendants 
—Appellants. 

V. 

Harhanga Do/jar —Plaintiff— Respon¬ 
dent. 

Second Appeal No. 325 of 1929, De¬ 
cided on 26th February 1931, against 
decision of Sub-Judge, Ghazipur, D/- 10th 
December 1928. 


Ali Husain v. Harhanga Lohar 
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(a) JurUdicUon—Civil and Revenue—Suil 
which can be decided by revenue Court 
•hould be decided by that Court only. 

Where a Court has to decide whether civil Court 
has iurisdictiou to try the suit or no^ the pro¬ 
per question to bo considered is not whether the 
plaint could be filed in a civil Court, but whe- 
ther it was or was not a suit that could be de- 
cided by a revenue Court. Where a suit • could 
be decided by the revenue Court, it should bo 
decided by that Court and not by a civH 

(b) Jurisdiction—Civil and Revenue—Ob¬ 
jection regarding nature of Court can be 
raised in appeal for the first time. 

Objection regarding jurisdiction rcEerring to 
the nature of Court (civil or revenue) in which 
the suit should be brought, can be raised m ap¬ 
peal for the first time : J. /. 

(P. B.) and I. B. 1924 P. C. (P.^C.). B.^!. 

Muhhtar Ahmad —for Appellants. 

K. N. Malaviya—loT Bespondent. 

Judgment.—This is an appeal from a 
decision of the Subordinate Judge of 
Ghazipur vrho bad before him an appeal 
from a decision of the Munsif of Basra in 
a suit between two persons who claimed 
to be sub tenants of an agricultural 
bolding. One of the points raised in ap¬ 
peal in the lower Court was that the suit 
was not cognizable by a civil Court. The 
learned Subordinate Judge without giv- 
ing any reasons said that that plea had 
no force, and he decided the appeal on 
its merits. I cannot agree with the 
learned Subordinate Judge on the ques¬ 
tion of jurisdiction. Ho approached 
'.matter from a wrong standpoint. He 
hield that such a suit could be filed in the 
'civil Court. What ho should have con- 
laidored was whether this was or was not 
a suit which could have been decided by 
the revenue Court. Both in form and 
substance this is a suit which could have 
boon, and therefore should have been 
jbrought under S. 99 (b), Agra Tenancy 
■Act. The civil Court therefore had no 
ijurisdiotion. 

It has been argued^ on behalf of the 
Irospondont that as this plea of jurisdic- 
ition was not taken in the Court of first 
linatanco it should not be entertained in 
appeal. There is no provision of the 
Civil Procedure Code to debar an appel¬ 
late Court from taking up a question of 
jurisdiction which was not raised in the 
Court of first instance except B. 21 of the 
Code which refers only to an objection 
made as to the place of suing and not as 
to the nature of the Court in which the 
suit has been filed. It was held by 
Full Benob of this Court in the case of 


Bam Kbtkar Rai v. Tufani Ahir (l) that 
questions involving jurisdiction can be 
raised in appeal even though they have 
not been raised in the Court below if 
such questions can be decided on the 
materials before the Court. There is also 
a decision of the Judicial Committee re¬ 
ported in Bamlal Bargopal v. Kislian- 
chand (2) in which their Lordships held 

that . 

**th6y weto bound to tako uoticQ of ctn objection 
to the jurisdiction however late ip the day it 
may be raised, if it be that on the facta ad¬ 
mitted or proved it is manifest that there is a 
defect of jurisdiction/* 

In the present case the defect in juris* 
diction is manifest, and I consider that I 
am at liberty to entertain this objection 
in second appeal. 

Formerly there was a widespread opi- 
nion based on certain decisions of this 
Court that suits between tenants, inter se 
should be decided by a civil Court. This 
is not now the law. But possibly the suit 
was brought in the civil Court under a 
justifiable misapprehension as to the pre¬ 
sent state of the law. Under the circum¬ 
stances I do not consider that the suit 
should be entirely dismissed, and I direct 
the plaint to be returned for presentation 
to the revenue Court. Costs up to date 
must be borne by the respondents in this 

^^S.k/r.K. Appeal alloioed. 


(ll A.I.R. 1931 All. 36 (F.B.). 

(2) A.I.R. 1924 P.C. 96=83 I.C. 631—51 I.A. 
72=51 Cal. 361. 
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Mukerji and Bennet, JJ. 

Balraj Singh —Plaintiff Appellant. 

V. 

Jai Karan Singh and others Defen¬ 
dants—Respondents. , 

First Appeal No. 484 of 1927, Decided 
on 19th March 1931. against decision 
of Small Cause Court Judge, Meerut, D/- 
I3bh May 1927. 

(a) Hindu Law— Marriage — Kara© mar- 

• 

'*'^arao marriages can be made only with 
casto-womcn and not with non-oasbe ^omen^ 

(b) Hindu Law—SucceMion — Illegitimate 

Among the Sudras 

is not an heir of an illegitimate 

recognizes an ® * to her father; 

daughter to her mother “ot ^ 

A. I. R. lOnHotn. lyi. Foil. 
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(c) Custom—Adoption—Entry in Wajib-ul- 
arz regarding custom of adoption by widow 
—Consent of husband is not necessaty* 

An entry in the Wajibularz relating to the 
custom ot adoption should be read as allowing 
a widow to adopt without the permission of 
the husband: A. 7. 72. 1923 P. C. 90, Foil. 

[P 411 0 1] 

(d) Civil P, C. (1908), S. 11 — Judgment 
between a female heir representing estate 
and claimant operates as res judicata against 
reversioner if given in fair fight. 

It is only a judgment of the Court, given in 
a fair fight between a female heir representing 
the estate and a claimant that can operate as 
res judicata against a more distant reversioner. 

[P 411 C 1] 

K. N. Katju —for Appellant. 

P. L. Banerji and N. (Jpadhiya — for 
Respondents. 

Mukerji, J. The following pedigree 
will be useful in appreciating the facts 
of the case, which are however not very 
complicated. 

Bahadur Singh 

I 

Narain Singh=Mt. 

Bhoi=Mt. Tika 

1 

Mt. Asharfi (Narain 
Smgh died about 
December 1920 Mt. 

Asbatd born, 1905 or 
about that time), 

Jagadish Singh (mar* 
ried about 1917*1918) 

Balraj Singh, plaintiff, 
minor. 

The last male owner of the property 
in suit was Narain Singh. The plain¬ 
tiff’s case is that he is Narain Singh's 
daughter's son, being the son of Mt. 
Asharfi, who in her turn, was the 
daughter of Narain Singh by the wife 
Mt. Bhoi. There is a suggestion in the 
plaint that even if Mt. Asharfi was a 
daughter of Mt. Tika, the plaintiff was 
equally entitled to the property of 
Narain Singh. Defendant 1 calls him¬ 
self an adopted son of Narain Singh. 
The plaintiff’s case is that Jai Katari 
Singh defendant 1, who is a rson of 
Karak Singh was neither adopted in 
fact nor in law by the widows of 
Narain Singh. 

He also pleaded that Narain Singh 
never gave permission to his widows 
to adopt, Mt. Asharfi instituted a suit 
for recovery of the property, but she 
made a compromise which is not bind¬ 
ing on the plaintiff. On these allega¬ 
tions the plaintiff seeks a declaration 


that defendant 1 is not an adopted son 
of Narain Singh. He asks for such fur¬ 
ther reliefs as the facts of the case 
might disclose his title thereto. 

The two widows of Narain Singh and 
Mt. Asharfi were made parties to the suit. 

Jai Karan Singh alone defended the 
suit under the guardianship of Mt. 
Jahangir Kunwar, his natural mother. 
His natural father was dead at the date 
of the filing of the written statement. 

The defence was that Mt. Tika was 
not a married wife of Narain Singh that 
she was by profession a prostitute be- 
longing to the hill tribe of Naiks, that 
she was a mere concubine of Narain 
Singh, that Narain Singh could never 
contract a lawful marriage even in the 
Karao form with Mt. Tika, as she did 
not belong to the Gujar caste, that Mt. 
Asharfi, mother of the plaintiff, was 
Tika's daughter although by Narain 
Singh, that therefore Balraj Singh is 
no heir to Narain Singh, that Narain 
Singh gave authority to Mt. Bhao 
to make an adoption on his death, 
that there is a custom in the cast© 
by which no authority from husband 
was needed to a Gujar widow to make 
an adoption to her husband, that .the 
suit was barred as res judicata, and 
that there was an adoption perfectly 
valid in fact and in law. 

The learned Subordinate Judge held 
that Mt. Tika was a woman belong¬ 
ing to the hill tribe of Naiks, that 
she was never married in the Karae 
form with Narain Singh, that such 
a Karao form of marriage would not 
be valid among the Gujars, that 
therefore the plaintiff was no heir to 
Barain Singh that Narain Singh gave 
no authority to Mt. Bhao to make an 
adoption, that the defendant had failed 
to prove a custom by wliich husband’s 
authority in the matter of adoption 
could be dispensed with among the 
Gujars, that the adoption did take place 
as a matter of fact but for want of 
authority it was bad in law that the 
suit was barred as res judicata, having 
regard to the suit instituted by the 
plaintiff’s mother and that as the plain¬ 
tiff had no title he could not maintain 
a suit for a declaration. 

In this Court in the appeal which is 
by the plaintiff the learned counsel has 
accepted the finding that Mt. Asharfi, the 
mother of the plaintiff, was the daughter 


Kbarak Singh died 
in 1926 

I 

Jai Karan Singh 
(one of the 

80QS.) 
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o{ Tika and not of Mt. Bhoi. He 
however contends that there is enough 
evidence to show that Mt. Tika was a 
Gujar by oaste and even if she was not 
a Gujar by caste a Gujar could lawfully 
make a Karao marriage with any woman 
of any caste except a Brahmin woman, 
that in any case Mt. Asharfi was treated 
and was in fact and in law a legitimate 
daughter of Narain Singh and that 
therefore Balraj Singh the plaintiff was 
entitled to succeed to Narain Singh. 
He also urged that the suit of Mt. 
Asharff did not operate as res judicata. 

The learned counsel for the respon¬ 
dent disputed the correctness of the 
finding that among the Gujars custom 
did not permit a widow to make a valid 
adoption to her husband without the 
permission of her husband. The learned 
counsel conceded that the decree in Mt. 
Asharfi’s suit did not operate as res 
judicata. He maintained that the learned 
Judge was right in his other findings. 

The first question that we have to 
consider is whether Mt. Tika was a 
Gujar woman, and if not to what caste 
she belonged, and whether in the case 
of not being a Gujar, a valid Karao mar¬ 
riage could take place between herself 
and Narain Singh, and further whether 
such Karao marriage did in fact take 
place. 

On this point we have to observe to 
start with that Mt. Tika did not go into 
the witness box. She was the best per¬ 
son to tell us who she was, who were 
her parents and whence she came. It 
was not till the 15th witness on plain¬ 
tiff’s behalf was examined that it was 
disclosed that Mt. Tika was the widow 
of one Roshan Singh a Gujar of the vil¬ 
lage of Sunpura. No evidence however 
was led except that of the witness Bbik- 
khan Singh to prove that this was true. 
The learned Subordinate Judge bad dis¬ 
believed Bhikkan Singh, and the learned 
counsel for the appellant has not asked 
us to believe him. On the other hand 
several witnesses have come from Sun¬ 
pura to prove that Roshan Singh was 
never married to Mt. Tika. The defen¬ 
dant has also examined several witnesses 
to prove the antecedents of Mt. Tika. 
He examined Charar Singh, who pro- 
^Bsed to be a uterine brother of Mt. 
Tika herself. He said that he and his 
sister belonged to the Naik caste in the 
lulls among whom the women take to 


the profession of prostitution. The de¬ 
fendant has adduced evidence to show 
that before Tika came to live with 
Narain Singh some 40 years before the 
present litigation she was actually ply¬ 
ing the profession of a prostitute and a 
dancing girl. Certain amount of docu¬ 
mentary evidence has also been adduced 
in support of this story. We discard th& 
evidence afforded by the account-book 
produced by Bisban Sabai although it is 
supported by the witness Ham Partap 
Singh, but we have no reason to discredit 
the account-books filed on behalf of defen¬ 
dant 1 as books kept by Narain Singh 
and his brother Kharak Singh. There 
is nothing in the judgment of the Courc 
below to show that the genuineness of 
these accounts had been challenged in 
the Court below. Extracts from these 
accounts books will be found printed at 
p. 157 and onwards. These show that 
Mt. Tika was in regular receipt of a pay 
of Rs. 30 per month. In the books she 
is described as a hill woman. The ac¬ 
counts also show that Hira son of the 
defendants’ witness Chandan Singh used 
to live with Narain Singh and Narain 
Singh met the costs of his education. 
Among the witnesses examined there is 
one Ramchander, a Mukhtar. He was 
the legal adviser in revenue matters, of 
Narain Singh and he swore that he had 
known Mt. Tika since 1902. He also 
swears that Narain Singh found it difficult, 
to get a suitable match for Mt. Asharfi 
as her mother had been a prostitute. 
Ramchander was requested by Narain 
Singb to see if a suitable match could be 
found from his Gujar clients. 

As against all this documentary and 
oral evidence we have no direct evidence 
to support the plaintiff's case. 

Reliance has been placed on the cir¬ 
cumstance that Mt. Asharfi was married 
in a family which was respectable 
among the Gujars .and a large number 
of caste-men and relations came to the 
marriage. The defendant’s witness Bam- 
chander himself says about 100 persons 
of Narain Singh's Biradari joined Mt. 
Asharfi’s marriage. We have no reason 
to disbelieve Ram Chander, but the 
mere fact that Mt. Asharfi was well 
married would not necessarily prove 
that her mother was not a non-Gujar 
woman who had been in the keeping of 
Narain Singh. The marriage may have 
been brought by concealment of the faci 
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that Mt. Asharfi was Tika’s daughter, or 
it may be that, because of the fact that 
Tika had been living continuously for a 
long time with Narain Singh, the caste- 
people were not strict enough to visit 
the sin of the mother on the head of the 
child. Mr. Crooke, in his well-known 
book on Tribes and Castes, Vol. 2, at 
p. 44, points out that the Gujars were 
very lax in their matrimonial airango- 
ments, and they took freely concubines 
from other castes and their offspring 
were, in most cases, recognized as legiti¬ 
mate. The present instance may have 
been one of the similar cases referred to 
by Mr. Crooke. But when all is said, 
we see no reasonj on the evidence to 
differ from the finding of the learned 
Subordinate fudge that Mt. Tika was 
not a married wife of Narain Singh. 

There is an admission of Narain Singh 
himself on the record, it appears that 
one Jairaj brought a complaint against a 
certain person, and Narain Singh ap¬ 
peared as a witness in the case. For 
the defence it was suggested that .Tairaj 
was a man of no moans and had been in 
the service of Narain Singh's prostitute, 
Jodraj’s deposition in the criminal case 
will be found printed at p. 101 and the 
statement is at p. 102. At p. 105 is the 
statement of Narain Singh and he is re¬ 
ported to have stated : “ Jairaj does not 
work for me or my prostitute.” It has 
nowhere been suggested that Narain 
Singh had over and above two wives a 
prostitute in his keeping. The prosti¬ 
tute to whom Narain Singh refers must 
have been Tika herself, who has been 
described, as already mentioned by us, 
in the family account-books as a hill 
woman. 

As regards the contention of the plain¬ 
tiff that a valid marriage could bo con¬ 
tracted between Mt. Tika and Narain 
Singh, we may point out that it was 
never pleaded that as a matter of custom 
a Gujar man could make a valid karao 
with any non-Gujar woman. Evidence 
however was adduced on both sides on 
Sthis point, and we are satisfied that for 
a valid karao it is necessary that there 
should be a caste marriage and not an 
inter caste marriage. In the caste-rid¬ 
den Hindu India it is almost inconceiv¬ 
able that a man of one casto could 
marry a woman of another caste, with¬ 
out infringing the caste rules. Even 
Mr. Crooke refers to non-caste women 


kept by Gujars as “ concubines ” and 
not as “ karao wives.” In the wajibul- 
arzes of the village Bhawapur and Bak- 
lana, which will be found printed at 
pp. 189 and 191 of the record, there are 
clear statements that karao marriages 
would be made only with caste-women 
and not with non-caste women. We have 
been told that these documents do not 
afford proper evidence of custom, but if 
these were not matters of custom, there 
was hardly any necessity for recording 
them at all. The wajibularz of Bak- 
lana at p. 191 distinctly states that the 
heading under which the statement 
comes relates to * customs relating to 
adoption, remarriage and inheritance.” 
The Wajibularz of Bhawapur printed at 
p. 189 also relates to transfer of pro¬ 
perty and remarriage. There is a large 
number of witnesses examined by the 
defendant who have proved that all the 
karao marriages take place among the 
caste-people alone. For the plaintiff no 
instance of a non-caste marriage has 
been given and the explanation has been 
given, for want of instances, namely, 
all karao marriages are performed in 
secrecy and therefore witnesses are 
not available. 

We hold that there was no marriage 
between Mt. Tika and Narain Singh, 
and even if there had been any such 
marriage, it would not have been valid 
according to custom and law. The pre¬ 
sumption of marriage could arise only if 
the antecedents of Tika had not been 
known or if she bad been a Gujar 
woman. 

The next question is whether in spite 
of Tika being a mistress of Narain Singh 
Mt. Asharfi would be Narain Singh s legi¬ 
timate daughter and would be in a posi¬ 
tion to make Balraj Singh an heir to 
Narain Singh, under the Hindu law. No 

authority his been cited for the proposi-1 
tion that even among the Sudras an il-| 
legitimate daughter is an heir of herj 
father. The Hindu law recognizes an; 
affiliation of an illegitimate daughter to 
her mother, but not to her father. The 
case of Dandappa v. Bhemawa (l) mayl 
be referred to on the point. The result is'; 
that the plaintiff has no right to ask a 
declaration that defendant 1 was not 
validly adopted. 

(1) A, I. R. 1921 Bom. 137=59 I. C. 561=45 
Bom. 557, 
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In view of this finding of ours it is not 
necessary to enter into the question 
whether Mb. Bhoi could make a valid 
adoption to her husband in the absence 
of a permission from Narain Singh. On 
this point however there is a large body 
of evidence consisting of documents and 
witnesses. The wajibularaiz of Bhawa- 
pur (189), Baklana (191) Hadarpur (193), 
Ruknuddinpur (197), Fatehpur Thanaura 
^201), Dayalpur (205) and other places, 
all go to show that a Gujar widow has 
the right to adopt a son to her husband. 

In view of the possible argument that 
the custom recorded was nothing but a 
reiteration of the rule of Hindu law 
that a widow can adopt with the per¬ 
mission of the husband, the learned 
counsel for the respondent has cited the 
case of Biswa Nath v. Jugul Kishore (2). 
Their Lordships of the Privy Council 
.held that the entry in the Wajibul- 
!arz relating to the custom should be 
read as following a widow to adopt 
without the permission of the husband. 
iThe reason given was that if the hus¬ 
band’s permission was necessary, there 
would be no sense in recording the cus¬ 
tom at all. 

The witnesses Sikandar Singh, Lalta, 
Bharat Singh, Ranjit Singh, Hira Singh 
and Basdeo Singh quote instances in 
which adoptions were made by widows 
without the previous permission of their 
husbands. We have thus at least eight 
instances of such adoptions. 

We hold therefore that the adoption 
of the defendant is valid and Mt. Bhao 
did nob stand in necessity of obtaining 
her husband’s permission to the adop¬ 
tion. 

We have already mentioned that the 
finding of res judicata has not been sup¬ 
ported by the learned counsel for the 
respondent. We ourselves are of opinion 
that it is only a judgment of the Court, 
given in a fair fight between a female 
heir representing the estate and a 
claimant that can operate as res judicata 
against a moro distant reversioner. In 
this case Mt. Asharfi's suit was oompro- 
raised and the result cannot bind the 
hands of the plaintiff. 

In the result, the appeal is dismissed 
with costs. Having regard to the fact 
that the parents of the plaintiff have nob 
taken the trouble to file the suit on bo- 

’ (f) A. I. H.’ Iras’ P.’c. 90=73’ I.“u.~244 = 50 
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half of the minor plaintiff'and that a 
third person Sohan Singh has filed the 
suit and on his own statement (see pp. 8 
and 9 of the record) has undertaken to 
pay all the costs of the successful defen¬ 
dants, we direct that the costs of this 
appeal of defendant 1 be paid by Sohan 
Singh, the nest friend of Balraj Singh 
the minor appellant. As there is no ap¬ 
peal by Jai Karan-Singh we cannot dis¬ 
turb the order as to costs as made by 
the Court below. 

y.b./r.k. Appeal dismissed. 
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Mukerji and Bennet, JJ. 
Banwari ZiaZ“"App 0 llant. 

V. 

Gopi Nath and ano^fter—Respondents. 
Second Appeal No. 410 of 1928, Deci¬ 
ded on lObh January 1931, against deci¬ 
sion of Disb. Judge, Farrukhabad, D/- 
lObh December 1927. 

Evidence Act (amended by Act 31 of 1926), 
S. 68, Proviso—Proviso cannot be applied to 
cases decided prior to Act. 

It is not correct to apply an Act which is 
passed subsequent to the trial ot the case to tho 
procedure in the case and S. 6S, proviso, intro¬ 
duced by .Act 31 o£ 1926 cannot be applied to a 
cise decided on 10th February 1926 as the Act 
came into force on 18th September c 2] 

12. C. Ghatak~ior Appellant. 

N. P. Asthana’—iov Respondents. 

Bennet, J.— This is a second appeal 
by a defendant Banwari Lai, against a 
decree of the learned District Judge of 
Farrukhabad who decreed tho suit of tho 
plaintiff for salS on a simple mortgage 
dated 10th April 1912. This deed pur- 
ports to have been executed for Rs. 600 
by one Mb. Bilaso in favour of Gopi Nath. 
The plaintiff sued Manga la Prasad as the 
legatee of Mt. Bilaso under a will. The 
appellant Banwari Lai applied to be made 
a defendant and claimed to be a rever¬ 
sioner of this property along with 
Mangala Prasad on the death of Mt. 
Bilaso. Tho last male owner being 
Parbhu Lai, the husband of Mb, Bilaso, 
tho defendant claimed that Mt. Bilaso 
had only the right of a Hindu widow in 
this property, but the plaintiff claimed 
that she was the absolute owner and had 
full power to dispose of the property by 

will. , 

The questions which have been arg c 
before us in appeal are firstly that ere 

was no finding as to legal nooessityand 

that Mt. Bilaso had only the rights of a 
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Hindu widow, and secondly that it is not 
proved that the mortgage deed was duly 
executed. In regard to the 6rst point it 
is a fact that the lower appellate Court 
and the Court of first instance stated 
that no finding as regards legal necessity 
was required although that was one of 
the issues, because those Courts consi¬ 
dered that Mt. Bilaso had an absolute 
right as owner in this property. Without 
expressing any opinion on this matter we 
proceed to consider the second point 
argued in appeal. 

• The.evidence which was tendered to 
prove the mortgage deed consisted firstly 
in calling a witness, Banwari Lal. He 
was one of the three persons whose 
signatures appear on the deed of mort- 
gage as attesting witnesses. But when 
Banwari Lal was called he said that 
Mt. Bilaso had not put her thumb im¬ 
pression on the mortgage deed in his 
presence and that ho merely put bis 
signature on the mortgage deed as Mangali 
Brasad the kurinda of the lady asked him 
to do so. It is clear therefore that 
Banwari Lal, although he signed as an 
attesting witness was not an attesting 
witness within the meaning of attesting 
witnesses laid down in S. 3, T. P. Act. 
The plaintiff also tendered his own evi¬ 
dence to the effect that Mt. Bilaso put 
her thumb impression on the mortgage 
deed in bis presence and in the presence 
of Badri Prasad and i\Iangala Prasad 
defendant, whoso names also appear as 
attesting witnesses on tho document. But 
this evidence of the plai/Ttiff is not suffi¬ 
cient for the purpose of S. 3, T. P. Act, 
because the plaintiff does not state that 
these attesting witnesses made their 
signatures in the presence of Mt. Bilaso. 
Moreover it has bean pointed out by 
learned counsel for the appellant that 
this evidence is not admissible to prove 
tho execution of the document under 
S. 71, Evidence Act, because S. 71 only 
applies : 

" if the attesting witness denies or does net 

recolJect tho execution of the document.” 

Now in the present case no attesting 
witness has been called because, as we 
have pointed out, Banwari Lal is nob 
really an attesting witness. Accordingly 
before S. 71 could apply it was necessary 
for the plaintiff to comply with S. 68, 
Evidence Act, and to call as a witness 
one at least of the attesting witnesses. 

We consider therefore that on the evi¬ 


dence on the record the document has not 
been properly proved. The learned Dis- 
trict Judge considered that advantage 
could be taken by the plaintiff of the 
proviso introduced to S. 68, Evidence Act 
(Act 31 of 1926). But this Act did not 
come into force until 18th September 
1926 and the present case was disposed 
of by the learned Munsif on 10th February 
1926. Accordingly we consider that it 
would not be correct to apply an Act 
which was passed subsequent to the trial 
of the case to the procedure in the case. 

A further argument was made that 
certain admissions had been made in the 
written statement of the defendant. It 
is true that the defendant Mangala Prasad 
did admit in para. 4 of the additional 
pleas that there bad been execution of 
the document. But he said that it had 
been executed without Mt. Bilaso under¬ 
standing the nature of the document. 
The appellant before us, Banwari Lal, 
specifically stated in para. 2 of the addi> 
tional pleas that the execution of the 
document was not admitted. He then 
proceeded in para. 3 to plead that the 
deed of mortgage was without legal 
necessity and in para. 4 that undue ad¬ 
vantage had been taken of Mt. Bilaso 
and execution of a fictitious document 
obtained. 

We consider that it was perfectly re¬ 
gular for this defendant Banwari Lal to 
put forward these alternative pleas and 
that in view of his plea in para. 2 it 
must be taken that he did not admit the 
execution of the document. 

In the circumstances of this case we 
consider that the proper course will be 
to set aside the decrees of the learned 
Munsif and of the learned District Judge 
and to send this case back to the Court 
of the Munsif with-direotions to re-admib 
it and to try it afresh and dispose of it 
according to law. Parties will be enti- 
tied to produce fresh evidence as if the 
trial were beginning a new from the 
date of filing the pleadings. We consider 
that the learned Munsif should consider 
the question of the title of Mt. Bilaso and 
he should also come to a finding -on the 
question of legal necessity, that is, we 
consider that the Munsif should frame an 
additional issue as to whether Mb. Bilaso 
possessed only rights of a Hindu widow 
in the property or as to whether Mb. 
Bilaso was full owner of this property 
and we also consider that whatever his 
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finding on this point, he should also come 
to a finding on the issue No. 2 as to whe¬ 
ther there was any legal necessity for 
Mt. Bilaso to execute this mortgage. 
Costs incurred hitherto in the case will 
be costs in the case. 

p.n./r.k* Case remanded. 
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PULLAN AND NlAMATULLAH, J, 
Kesho Prasad Singh Bahadur of Dum- 
raon —Plaintiff—Appellant. 

V. 

Bhau Nath Shigh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 729 of 1928, De¬ 
cided on 15th January 1931, against 
decision of Dist. Judge, Ghazipur, D/- 

Slst January 1928. 

Agra Tenancy Act (1901), S. 58—It i> pos¬ 
sible to have more than one tenancy in res¬ 
pect of same holding ancMandlord can eject 
one tenant while keeping in others. 

The existeuce of two ten'incies in respect of 
tho sarao holding on different terms is a matter 
of rare oocurreoco; but there is nothing in 
law which makes it impossible that one of the 
several tenants should be liable to ejectment, 
whereas tho others may not be so liable. It 
may be that the land to which the engagement 
of eioh refers is one and the same but in low 
each of them must bo considered to possess a 
different tenure. Given the existence of the 
ground on which the law entitles the land 
holder to eject a nonoooupancy tenant, he has 
an unqualified riaht to eject such tenant and 
there is no legal bar to one of several tenants 
holding under different oogagements .being 
ejected, while tho others, who are entitled 
under their engagements to continue as 
tenants, being left in tho occupation of tho 
land. So long as tho noooccupancy rights 
subsist a cotenant cannot successfully insti¬ 
tute a suit against another tenant under a 
different ong.igomont, but of the same holding. 
The landlord is theonly person who c.an do it. 

[P 4H C 

Ilarihans Sahai —for Appellant. 

Jatiaki Prasad and A. P. Pandey — iot 
Respondents. 

Niamatullah, J. —This appeal has 
arisen out of a suit brought by the plain¬ 
tiff-appellant for ejectment of defendant 
2 and, in the alternative for ejectment 
of all the defendants, six in number. The 
first Court decreed the suit for eject¬ 
ment of defendant 2; but the lower 
appellate Court has dismissed it in 
toto. Hence this second appeal. 

The suit was one under 8. 58, Agra 
Tenancy Act, brought under ver^ pecu- 
har oiroumstanoes. The plaintiff, the 
Maharaja of Dumraon, leased 107 bighas 
odd to Madan Mohan Singh Bhau Nath 


Singh and Ram Khelawan Singh, the 
first three defendants for a term of seven 
years, 1316 to 1322 F., at a certain 
rent. The term reserved by the lease 
expired in 1322 F., but the lessees held 
over till 1327 F., when a fresh transac¬ 
tion, of which the nature and validity 
is in question in this case, was entered 
into. It appears that the origina 
lessees and three other persons who are 
defendants 4, 5 and 6 negotiated with 
the plaintiff-appellant for a lease con¬ 
ferring rights of occupancy, not in the 
technical sense bub rights of a more per¬ 
manent character than those enjoyed by 
nonoccupanoy tenants, on payment of 
a large sum as nazrana. For some 
reason, which is not clear from the re¬ 
cord and is not material, defendant 
2 Bhau Nath did not join the 
other defendants in the transaction, and 
a lease, dated 11th November 1918, was 
executed in favour of defendant 1 
and defendants 3 to 6 conferring occu¬ 
pancy rights of the nature already des¬ 
cribed. Bhau Nath on the one hand did 
not vacate the land and on the other 
did nob object to the introduction of the 
three new tenants into the •holding. In 
course of the settlement operation which 
followed in 1329 F,, a question arose 
as to whether defendant 2 should he re¬ 
cognized as a tenant or his rights h’.d 
terminated with the execution of tho 
lease already referred to. Eventually, 
the Commissioner decided, on lUh 
March 1925, that defendant 2, who was, 
before the execution of the loase, a non- 
ocoupanoy tenant, continued bo be such, 
that he was in joint cultivating posses¬ 
sion with the lessees and that Ire should 
he recorded as a nonoccupancy tenant 
with them. The suit which has given 
rise to the present appeal was instituted 
on the 30th September 1925 (before the 
passing of Act 3 of 1920 for ejectment of 
defendant 2 only, and in the alteroative 
for ejectment of all the defendants on 
the nazrana paid by them being re¬ 
funded by the plaintiff-appellant. 

The lower appellate Court has refused 
to eject any of the defendants. The 
learned District Judge was of opinion 
that two separate tenancies cannot co¬ 
exist and- therefore defendant 2 who 
must be considered to be one of several 
tenants having a common bolding, can¬ 
not be ejected. He also held that none of 
the defendants be ejected, because the 
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lease conferring occupancy rights on de¬ 
fendant other than defendant 2 bars 
ejectment. He also expressed the opi¬ 
nion that the dispute being really one 
between co-tenants, the plaintiff land¬ 
holder has no right to sue for ejectment. 
Wo may say at once that this view 
does not commend itself to us. If de¬ 
fendant 2 is liable to ejectment and if 
be is a non occupancy tenant, the 
plaintiff landholder is entitled to eject 
him and is the only person who can 
eject him. So long as his nonoccu¬ 
pancy rights subsist, his cotenants can¬ 
not successfully institute a suit for 
ejectment either in the civil or the 
Court. 

We have heard the learned counsel 
for defendant 2 at considerable 
length and are of opinion that the ap¬ 
peal must succeed. The existence of 
Itwo tenancies in respect of the same 
^holding on different terms is a matter of 
‘rare occurrence; but there is nothing in 
daw which makes it impossible that one 
of the several tenants should be liable 
jto ejectment whereas the others may 
mot bo so liable. It is conceivable that 
a number of tenants may have a right 
to cultivate a certain holding jointly, 
but their obligations to the landlord may 
vary. The learned advocate for the res¬ 
pondents has not referred us to any J-ule 
of law which precludes the possibility of 
such a state of things. His contention is 
based on the definitions of tenant and 
“holding.” He argues that all the do- 
fendants collectively should be consi¬ 
dered to be “tenants” with reference to 
this holding. Any of them individually 
is not. According to the definition of 
that term given in S. 4 (5), a tenant is a 
person by whom rent is or, but for a 
contract express or implied, would be 
liable to pay rent. All the requirements 
of this definition are made out in the case 
of defendant 2 who as a nonoccupancy 
tenant, as he claims to be, is liable to 
pay rent to the plaintiff-appellant. 
Indeed, the defendant insists on being 
allowed to stay on as tenant and be 
made .liable to pay rent. “Holding” is 
defined in S. 4 (9) as meaning a parcel 
or parcels of land held under one tenure 
or one lease or engagement. There is 
no doubt that defendant 2 is holding 
over after the expiry [of the tenancy 
created by the first lease for 1316 to 
1322 Fm whereas .the other (i0fenda»nt9 


are holding under a different engaged 
ment, namely, that embodied in the 
lease dated 11th November 1918. It 
may be that the land to which the 
engagement in case of each refers is one 
and the same, but in law each of them 
must be considered to possess a different! 
tenure. 

Section 58, Tenancy Act 2 of 1901 
entitles a landholder to eject a non- 
occupancy tenant. Given the existence 
of the ground on which the law entitles 
the landholder to eject a nonoccupancy 
tenant, he has an unqualified right to 
eject his nonoccupancy tenant. There 
appears to be no legal bar to one of 
several tenants holding under different 
engagements being ejected, while the 
others, who are entitled under their 
engagements, to continue as tenants being' 
left in the occupation of the land. One of 
the arguments addressed to us was that 
a new tenancy could not have been 
created by the plaintiff-appellant over 
the head of defendant 2. whoso rights 
subsist. The logical result of the argu¬ 
ment .is that the subsequent engage¬ 
ment, in this case the lease dated 11 th 
November 1918, was inoperative. We 
do not accept the correctness of this 
argument in 'the 'circumstances of this 
case; but assuming that the aforesaid 
lease is inoperative, all the defendants 
are nonocupancy tenants. And this is 
the contention of defendant 2. In that 
view the plaintiff-appellant is entitled 
to the second relief, viz. ejectment of 
all the defendants, as none of them ac¬ 
quired any right under the lease dated 
11 th November 1918, which is ex hypo- 
thosi abortive. In such a case there 
is nothing- to prevent the plaintiff-ap¬ 
pellant from obtaining ejectment of all^ 
the defendants in a formal manner, but 
simultaneously reaffirming the tenancy 
in favour of defendants 1 and 3 to 6 
in terras of the lease. The argument 
therefore that one of several tenants in 
the position of the defendants cannot 
be ejected in law is demonstrably un¬ 
tenable. 

Ib was strenuously contended before us 
that the Commissioner’s decision, to 
which we have already referred, is con¬ 
clusive as regards the status of defen¬ 
dants 1 and 3 to 6, who, according to 
the learned advocate for the appellant 
were’declared by the Commissioner to 
be nonoccupancy .tenants. Reliance is 
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placed on S 3 , 42, 51 and 57, Land 

Revenue Act, in support of this argu¬ 
ment. On a raferenoa to the Oommis- 
aioner’s order, it is clear to us that 
there was no dispute between the plain- 
titl-appellanb on the one hand and de¬ 
fendants 1 and 3 to 6 on the other. Con- 
sequontly, any expression of opinion as 
regards their status cannot bo conclu¬ 
sive. As wo read that order, the only 
question which the Commissioner was 
called upon to decide and did decide 
was whether defendant 2 was a co-tenant 
and was entitled to have his rights re¬ 
corded in the revenue papers then in 
course of preparation. We hold_ there¬ 
fore that that order does not, in any 
way, affect the rights of defendants 1 
and 3 to 6. 

For the foregoing reasons we are of 
opinion that this appeal must be al¬ 
lowed. The decree of the lower appel¬ 
late Court is accordingly set aside and 
that of the Court of first instance is 
restored. The plaintiff-appellant shall 
have his costs from defendant 2. The 
costs will include counsel’s fees in this 
Court on the higher scale. 

B.v./r.k. Ap'peal allowed. 
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Mukekji and Bennet, JJ. 

Sri Sheoji Maharaj Sarbarakar Baldeo 
Gir —Appellant. 

V. 

Beni Madho and oi/ters—Respondents. 
First Appeal No. 195 of 1930, Decided 
on 23rd December 1930, against order 
of Addl. Dist. Judge, Ghaizpur, D/- 5th 
August 1930. 

Agra Tenancy Act (1926). Ss. 249, 242 end 
246—Appeal lies to High Coprt from origi¬ 
nal decrees under S. 242 or from appellate 
decreet under S. 246 —No appeal lies from 
order of remand, it being order passed 
in appeal. 

Appeals which lie to the High Court una^r 
the Act are either appeals from original decrees 
under S. 242 or appeals from appellate decrees 
under S. 246. An order of remand is an order 
passed in appeal and therefore no appeal lies 
to the High Court from such an order accor¬ 
ding to S. 249. [P 415 0 2] 

Janki Prasad —for Appellant. 

Bennet, J. —This purports to be a first 
appeal from an order passed in appeal 
by the learned District Judge of Azam- 
garh. The case was a case in a revenue 
Court being a suit for profits under 
8. 227, Agra Tenancy Act. Act 3 of 1926. 
The appellant before us is the defendant. 


The lower appellate Court set aside the 
decree of the Assistant Collector and 
romanlod the case to the Assistant 
Collector for .assessing profits under 
O. 41, R. 23, Civil P. C. Under S. 249, 
Agra Tenancy Act of 1926, “ no appeal 
shall lie from any order passed in ap¬ 
peal.” Accordingly no appeal lies to 
this Court. Wo may point out that 
appeals which lie to this Court under 
the Agra Tenancy Act of 1926 are either 
appeals from original decrees under 
S. 242 or appeals from appellate decrees 
under S. 246. The Act definitely states 
in S. 249 that there shall be no appeal, 
from orders passed in appeal. An order; 
of remand is an order passed in appeal.! 
Accordingly, the present appeal does 
not lie to this Court. We have also exa¬ 
mined the merits of the case for the 
appellant and consider that the decision 
of the lower appellate Court was cor¬ 
rect. Accordingly we dismiss this ap¬ 
peal under O. 41, R. 11, Civil P. C. 

R.M./r. K. Appeal dismissed. 
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Mdkerji AND Bennet, JJ. 

Sheo Nath Singh and another —Defen¬ 
dants—Appellants. 

v. 

Lala Bansidhar —Plaintiff — Respon¬ 
dent. 

Second Appeal No. 1207 of 1928, Deci¬ 
ded on 11th March 1931, against the 
decision of 2nd Sub-Judge, Cj-wnpore^. 

D/- 30th March 1928. 

(a) Civil P. C. (1908), S. 2 (15)—Compro- 
mife — Vakalatnama authorizing pleader to 
appear—Pleader'* statement of fact cannot 
be contradicted by party's mere allegation 
lo contrary. 

W'hcn a pleader, who is authorised by his 
vakalatnama to appear for a party, does appear 
and makes a statement of fact on behalf of 
that party, the mere allegation of that ] arty 
to the contrary is not material sufheient to 
contradict his pleader. [P 416 0 2] 

(b) Words and Phrases — “ Moqadma ” 
means " case ” and also includes appeal. 

The word “ moqsdma ” is very general and 
should bo translated by the word “ case ” and 
applies not only to an original suit but to an 
appeal. [1* 416 0 2] 

A. P. Dube, S. N. Seth and Brij Nara- 
yan Mahrotra —for Appellants. 

N. P. Asthana —for Respondent. 

Bennet, J.—This is a second appeal, 
by the defendants against a decree of a 
lower appellate Court. The facts are 
that the plaintiff sued as zamindar of 
an entire mahal against the two defen¬ 
dants for certain acts of trespass alleged. 
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to have been committed by the defen¬ 
dants. The Court of first instance 
granted a relief in regard to para, (c) 
of the plaint only which was the re¬ 
moval of a brick-kiln from plot 322, 
area 2 bighas 9 hiswas. The plaintiff 
filed an appeal, and that appeal was 
.argued bv the pleaders for the parties on 
28th March 1928. The case was then 
adjourned to 30th March 1928 for judg¬ 
ment. On 30th March 1928 the pleaders 
for the parties appeared before the lower 
appellate Court accompanied by the 
plaintiff, and a statement was taken 
down by the Court at the dictation of 
the plea'ders for the parties to the effect 
that the parties had come to terras and 
the terms were set forth. This state¬ 
ment was signed by the pleaders for 
each party, and by the plaintiff and by 
the lower appellate Court. The lower 
appellate Court then proceeded to pass 
n. decree in the terms of 'this corapro- 
raise. 

Tho proceedings ot the lower ap* 
pollate Court were taken under O. 23, 
R. 3. Civil P. 0. In second appeal vari¬ 
ous grounds have been taken to the effect 
that the defendants-appellants never in¬ 
tended to confer upon their pleader Pt. 
Mangali Parsad any authority to com- 
-proniise the appeal, and that their vaka- 
latnama had no such authority, and 
that he could not hind the defendants 
by a compromise which went beyond the 
subject-matter of the suit and the ap¬ 
peal. There is nothing on the record 
to sustain these allegations of the defen¬ 
dants. The defendants rely on an 
affidavit which they filed in certain pro¬ 
ceedings by way of application for 
review of judgment, and that applica¬ 
tion was made on 10th April 1928. In 
the first place we are not sitting in 
appeal from the order refusing review 
of judgment; secondly, if we were 
sitting in appeal from that order, 
it is obvious that the mere affidavit of a 
defendant would not bo sufficient mate¬ 
rial for us to come to a finding contrary 
to the finding of the lower appellate 
Court under O. 23, R. 3 that this suit 
had been adjusted by a compromise bet¬ 
ween the parties. It was open to the 
defendants to examine Pt. Mangali 
Parsad to prove the contention of the 
defendants that they did not intend to 
confer authority on him to compromise 
or that they did not give him instruc¬ 


tions that the suit had been compro¬ 
mised. In view of the fact that the 
defendants made no attempt to examine 
their vakil on this point, we consider . 
that the mere affidavit of the defendants 
would be altogether insufficient to es¬ 
tablish these allegations of fact. When; 
a pleader, who is authorized by his 
vakalatnaraa to appeal for a party, does 
appear and makes a statement of fact 
on behalf of that party, the mere allega¬ 
tion of that party to the contrary is not 
material sufficient to contradict hisl 
pleader. 

The next point which was argued was 
in regard to the authority which is con¬ 
tained in the vakalatnaraa of Pt. Mang¬ 
ali Parsad. Tfiis vakalatnaraa clearly 
states in Cl. 2 that authority is given, 

“ ya moqadma Then iasfia karen.’* It 
was argued that this only applies to 
original suits, but the word “moqadma” 
is very much more general and should 
bo translated by the word “ case ” and 
applies not only to an original suit bub 
to an appeal. Further in Cl. 2 of the 
vakalatnaraa it is also stated ya 
pairavi moqadma ki karen.” If tho 
argument were correct, then the vakil 
would not have been authorized by his 
power of attorney to argue the appeal 
before the lower appellate Court. We 
consider that the vakalatnaraa clearly 
gives power to compromise cases to Pt. 
Mangali Parsad. Some reference was 
made to various rulings, but the cir¬ 
cumstances of these rulings were en¬ 
tirely different and do not throw any 
light on the present case. As regards 
the allegation the compromise went 
beyond the subject matter of the suit; 
it is founded on a statement in tho terms 
of the compromise that the defendants 
should continue to pay Rs. 20 a year to 
tho plaintiff for taking the produce of 
the trees. We do not consider that this 
matter travels beyond the subject- 
matter of tho suit and in any case the 
compromise does not purport to he one 
which was made by the vakil but it 
xmrports to be one which was made by 
the party. Under these circumstances 
we consider that there is no force in 
this appeal and we dismiss it with 
costs. 

b.v./k.k. Appeal dismissed. 
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liIUKERJI AND BeNNET, J.T. 

In the matter of Ganga Sagar of 
Khiirja, Bidandshahr. 

Civil Miso. Ref. Case No 564 of 1930. 
Decided on 8bh December 1930, made by 
Commissioner of Income-tax, Ghazipur, 
as per his Detter No. 75730/11, D/- 28th 
August 1930. 

(a) Income-lax Acl (1922), S. 66 (2)—Ca»e 
stated to High Court—Commissioner failing 
to formulate only point of law arising on 
petition—High Court can frame and decide 
that point. 

Where while stating the c^se to the High 
•Court the Commissioner of Incomo-ttx mis- 
understands the petition made before him and 
fails 10 formulate the only point of law that 
arises on the petition and on the decision of the 
Assistant Commissioner, the High Court Ciu 
frame the issue of Ivw and decide it: A. I. R. 
1929 All. ai9, R«l. on. fP 41R 0 1] 

(b) Income-tax Act (1922), S. 2S (3) — 
Assessment made on account books produced 
though other account books were not pro¬ 
duced—Assessment it under S. 23 13) and 
not under Income tax Act (1922), S. 23 (4). 

Where the assesses produces some of the ac¬ 
count books but does not produce Others, 
and the Income-tax Officer mikes his assess¬ 
ment on examining the account books that were 
produced, the assessment is under S. 23 (3) and 
not under S 23 (4) and the assessee has a right 
of appeal in the regular way. [P 419 0 2] 

(c) Income-tax Acl (1922), S. 22 (4)— 
"Word ‘ require ’’ means require as piece of 
xelevant evidence. 

The word " requite ” in S. 22 (4) means re¬ 
quire as a piece of relevant evidence. It does 
not mean that the Income-tax Officer should 
ask for documents or account hooks which he 
Aoes not think to be relevant at all. [P 419 C 1] 

G AgorwaLa Q.nd K. N. Agarwala —for 
Applicants. 

U. S. Bnjpai —for the Crown. 

Mukerji. J.—This is a reference by 
the Income tax Commissioner under 
B. 66 (2), Income-tax Act, made at the 
instance of one Seth Gangasagar. The 
facts loading to this reference, briefly, 
are these: Seth Gangadas was directed to 
produce his books in respect of hie in¬ 
come for the “ previous year ” which 
commenced in Diwali 1931 and went up 
to the Diwali of 198>. He produced bis 
account books, but failed to produce the 
account book of the year 1981 to 1982. 
Ho also (ailed to produce the account 
books of a certain firm known as Jogiram 
-Jadki Prasad. The Income-tax Officer, 
Mr. Dhown, looked into the accounts 
submitted, calculated the income, allowed 
certain deductions, disallowed others and 
ultimately found that the total income 
which was taxable came to Rs. 7,00,000 
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odd. He calculated the income-tax and 
the super-tax and declared that the 
net amount came to Rs. 96,933-12-0 
Having said so, the learned officer made 

the following remark: 

’• The assessment is wholly b\sed on accounts 
but is made under S. 23 (4), Income-tax Act, for 
the assess-e’s failure to comply with all the 

term^ of the n »tico under 8. 2M'lb thrt the 

following accounts were deliberately withheld 
by the as.^essee, which according to general ro- 
putition the ttai Bahadur has got aud which he 

could produce ..” 

The assessee Seth Gangasagar there¬ 
upon filed an application under S. 27, 
Income-tax Act, before the same learned 
officer. It was disallowed and then the 
assessee went up in appeal to the Assis¬ 
tant Commissioner of Income tax. The 
appeal was under S. 31, Income tax Act. 
The appellate officer found that the 
assessee had really got in his possession 
the account books of the year 1981 to 
1982 and had deliberately concealed 
them. As regards the other accouno 
books, he came to the conclusion that 
they were notin the assessee's possession. 
Then he considered the question whether 
the account books of the year 1981 to 
1982 were relevant to the enquiry or nob. 
He remarked: 

“ The third point raises the question whether 
the books of accoaut for the yeir 1981 to 1982 
could be relevant to the assessment for tbe year 
19-29 to 1930. I think this question is not very 
material. An Income-tax Officer acts within 
his powers when he otlls for the books of ao- 
oount of an assessee for three years prior to the 
year under assessment, which he is authorized 
to do under S. 22 (4), Income-tax Act." 

In the result, the appeal was dismis¬ 
sed. Thereupon Seth Gangasagar made 
an application to the Income-tax Com¬ 
missioner, as already stated, to state a 
case for the consideration of tbe High 
Court. In the application, the assessee 
said: 

*• The view of law taken by the Income-tax 
Officer and the Assistant Commissioner of In* 
come-tax that the assessment should be made 
under 3. 23, Cl. 4, Income-tax Act, is incorrect, 
among others, for the following reasons . , . 

We take it that the point of law that 
Seth Gangasagar wanted to raise was 
whsther, in the circumstances of tbe case 
the assessment should be deemed to have 
been properly made under S. 23 (4) or 
whether it should have been treated as 
having been made under S. 23 (3) of the 
same Act. 

The Commissioner of Income-tax 
thought that the petition of Seth Ganga- 
sagar did not raise any point of law at 
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all and if any question did arise, it was 
the following, viz.: 

"Whether the findings of the Income-tax Offi¬ 
cer and the Assistant Commissioner that the 
assessee could have produced the account books 
for the year 1981 to 1982, had he been so mind¬ 
ed, were legally valid findings?” 

The question framed was a question of 
fact pure and simple and the High Court 
could not give any answer to such a ques¬ 
tion. 

It has however been held in this Court 
in Shiva Prasad Gupta v. Income-tax 
Officer, U.P., A. 7. B. I9i:9 All. 819, that 
when a case has been stated before the 
High Court by the Commissioner, the 
High Court can look into the facts and 
resettle the issues, as it were, and decide 
the issues of law that properly arose on 
the statement. The fact therefore that 
the Commissioner of Income-tax mis¬ 
understood the petition made before him 
and failed to formulate the only point of 
law that arose on the petition and on 
the decision of the Assistant Commis¬ 
sioner of Income-tax, does not preclude 
this Court from framing the issue of law 
that arose and to decide it. As stated 
above, the issue of law that arose in this 
case is-as follows: 

" Whether iu the circumstances of this case, 
the Income-tax Officer was right in caUing his 
assessment an assessment under S. 23 (4) of the 
Act or whether in law the assessment was one 
under S. 23 (3) of the Act and whether in the 
latter ca<ie the assessee had a right of appeal in 
the regular way ?” 

Now we come to the facts of the case. 
It appears that Seth Gangasagar was in 
the habit of submitting a statement of his 
income. For some time, the Incomo-iax 
Officer accepted bis statement, but later 
Seth Gangasagar discontinued submit¬ 
ting the statement of his income. When 
he was required to state his income in a 
later year, ho submitted a statement 
which was found to have been false and 
materially concealed his income. He 
was prosecuted and convicted for con¬ 
cealment of bis income and he was as¬ 
sessed to the best of judgment by the 
then Income-tax Officer for the year 
1927 to 1928. In that year, i, e , during 
the assessment for the year 1927 to 1928 
a controversy arose as to whether the 
account books of the year 1981 to 1982 
were in the possession of the assessee or 
not. The assessee asserted that the 
books had been lost in transit between 
Bombay and Khurja, but his statement 
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was not believed. This statement form¬ 
ed the subject matter of a criminal pro¬ 
secution, but no charge was framed and 
no conviction was obtained. In the fol¬ 
lowing year, namely 1928 to 1929, the 
assessee was again called upon to pro¬ 
duce among other documents the account 
books for the year 1981 to 1982. He re¬ 
asserted what he had stated before, that 
the books were not in his possession or 
power and that they had been lost. His 
statement was disbelieved, and for the 
second time, an assessment to the best 
of the Income-tax Officers judgment was 
made. We are now concerned with the 
third year, namely 1929 to 1930. In 
this year again, for the third time, the 
assessee has been asked to produce his 
account books of the year 1981 to 1982. 
The Sambat year 1981 to 1982 would 
correspond to the English year 1925 to- 
1026. The assessee again protested that 
his account books had been lost. This 
statement has again been disbelieved. 
The Income tax Officer, as already stated, 
based bis assessment on the actual en¬ 
tries in the other books produced by the 
assessee and made his assessment. He 
did not bolie.ve that there was any extra 
income on which the assessee should 
have been assessed and that such income 
could have been discovered by the pro¬ 
duction of the books of the year 1981 to 
1982. We have already quoted from the 
order of the Income-tax Officer. He said 
that this assessment was wholly based 
on accounts. But he thought that be¬ 
cause the assessee had failed to produce 
the books for the year 1981 to 1982 the 
assessment should bo treated as one 
under S. 23 (4), Income-tax Act. 

The assessee's contention is that the 
books which were not forthcoming, name¬ 
ly of the year 1981 to 1982 were not re¬ 
quired for the purposes of assessment and 
he should not have been called upon to 
produce them and that in any case, his 
statement that the books were lost,, 
should have been believed. We are not 
in a position to say whether the books 
are actually in the possession of the as¬ 
sessee or whether they are lost, but we 
think that there is a good deal of strength 
in the contention that the books for the 
year 1981 to 1982 were not “ required ” 
withm the meaning of S. 22 (4), Income- 
tax Act. An Income-tax Officer is entit¬ 
led to call for documents which in his 
opinion would furnish him with relevant- 
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material ior assessment of tax. Sub-S. 4, 

S. 22 runs as follows: 

‘' The Incoma-tax Officar may serve. 

on any person upon whom a notice has been 
served under sub-S. 2, a notice requiring him 
... to produce . . . such accounts or docu¬ 
ments as the Income-tax Officer may require.” 

The word “ require ” really means re¬ 
quire as a piece of relevant evidence. The 
word “ retjuire ” does not mean that the 
;incom 0 -tax Officer should ask for docu¬ 
ments or account books which he does 
not think to be relevant at all. We have 

I 

more than once pointed out the fact that 
the actual assessment was made on the 
account books which were actually pro¬ 
duced before the Income-tax Officer. He 
did not say in bis order that he guessed 
that any profit had been concealed by 
putting away the account books of the 
year. 19^1 to 1982. For the purposes of 
assessment therefore, the books of the 
year 1981 to 1982 are not “ required.” 
In the circumstances, the question arises 
whether the assessment is really under 
sub- S. 4, S. 23 or it is really under S. 23, 
sub-S. 3. 

If we look to the principle on which 
the two subsections of S. 23 are based, 
we shall at once see why the two rules 
are difi’erent. Where the Income tax 
Officer does not get proper material on 
■ which to find out the true income of an 
assessee, it is in the interest of the 
estate to guess the income of the assessoe. 
The assesseo cannot complain that he 
has been over-taxed, if owing to his own 
failure, the Income-tax Officer is not 
able to do justice towards him. It is the 
assesseo who is in default and he has no 
right to complain. But svhore the pro¬ 
per materials are before the Income-tax 
Officer, he would utilise them and make 
assessment under S. 23 (0i which assess¬ 
ment would be liable to be re-examined 
by the appellate officer. When an assess¬ 
ment is made by the Income-tax Officer 
more or less on matters which have boon 
guessed out, there cannot be any proper 
appeal to an appellate Court. The In- 
cotno-tax Officer does very often possess 
extraneous information as to the income 
of a man and if he thinks that the asses- 
see’s proper income is at a certain figure, 
it is but right that his judgment should 
be final and there should be no appeal. 
There would be no sense in substituting 
the Income-tax Officer's guess ” by his 
superior Officer’s " guess.” It is on this 
principle that an appeal is shut out in 
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the case of what has been called " best 
judgment assessment.” It is true that 
all these reasons are not to be found 
within the four corners of the Income- 
tax Act, but one can easily see the rea¬ 
son for the rule. 

If we are right in thinking that this 
is the principle on which the two rules, 
namely sub-S. 3 and sub-S. 4, S. 23, are 
framed, we can have no hesitation in 
coming to the conclusion that the assess¬ 
ment made in this particular case should 
not have been declared to have been an; 
assessment under S. 23 (4). It should 
have been treated as an assessment under 
S. 23 (3). This therefore is our answer 
to the question which we have ourselves 
formulated. 

As the applicant has succeeded entire¬ 
ly, we direct that he shall get his costs 
from the Government. Wo assess the 
fees payable to the learned counsel at 
Es. 200. Let a copy of this judgment, 
under the seal of the Court be sent to 
the Commissioner of Income-tax. The 
Government Advocate is allowed a 
month’s time within which to file a cer¬ 
tificate of payment to him. 

S.N./r.K. Reference answered. 
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Sen and Bennet, JJ. 

Babu Makiind Lal — Defendant—Ap¬ 
pellant. 

V. 

Bhola Rai andoi/icrs—Plaintiffs—Ees- 
pondents. 

Second Appeal No. 1366 of 1930, Deci¬ 
ded on 10th December 1930, against 
decision of Dist. Judge, Azamgarh, D/- 
7th August 1930. 

Limitation Act (1908), Art. Ill — Vendee 
to pay balance of purchase money to ven¬ 
dor’s creditors, but not paying in reasonable 
time — Vendor suing for recovery — Suit 
governed is not by Art. Ill but by Art. 116— 
Vendor, though not compelled to pay, was 
justified in claiming refund—Limitation Act 
(1908), Art. 116. 

Wheio in a B tlo deed there was a covenant 
that the vendee should pay the balance oi pur¬ 
chase money to a cert iiu spcciffed number of 
vendor’s oredilors, but the vendee having failed 
to pay accordingly within a rea 80 D.able time, 
the vendor sued him for unpaid purchase 
money. 

lull : that Art. Ill did not apply to the 
suit, for the covenant wua not to pay to the 
vendor personally, the proper article applicable 

being Art. lie. . 

Held further : that the vendee could not say 
that no cause of action had arisen, the vender 
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not having been cf>inpened to pay the sura. 
Vendor was justified in claiming the refund. 

[P 420 C 2] 

Damodar Das —for Appellant. 

Sen, J.—This is an appeal by the 
defendant and it arises out of a suit for 
recovery of unpaid parebase money to¬ 
gether with interest. On 12bh July 1926, 
Bhola Rai and others executed a sale 
deed of some zamindari share in favour 
of Rai Bahadur Babu Makund Lai appel¬ 
lant for Rs. 1.606 12 0. Rs. 303-12-0 
were paid in cash at the time of regis¬ 
tration. Rs. 1,300 were left with the 
vendee for payment of certain creditors. 

It may be incidentally mentioned that 
the property sold was not burdened with 
any charge or mortgage in favour of the 
creditors for whom the sum of Rs. 1,300 
was left. 

The defendant vendee did not pay the 
amount to the creditors within a reason¬ 
able time and the result of it was that 
the present action was instituted on 4th 
October 1929. 

The suit was resisted on the ground 
that it was barred by limitation under 
Art. Ill, Lim. Act and that the plaintiff 
had not been compelled to pay the 
amount to the creditors and that no 
cause of action had accrued to the plain¬ 
tiff inasmuch as the plaintiff had not to 
pay the money to the creditors. These 
pleas were repelled by the Court below. 
VVe are clearly of opinion that Art. Ill, 
Lim. Act, is not applicable to the suit. 
Art.Ill provides for a suit by a vendor of 
immovable property for personal pay¬ 
ment of unpaid purchase money. There 
was no covenant in the sale deed dated 
12th July 1926, for payment of Rs. 1,300 
to the plaintiff personally. Art. Ill is 
Itherefore not applicable to the suit in 
jhand. Incur opinion the suit was in 
ithe nature of a claim “for compensation 
for the breach of a contract in writing 
registered.” There was a registered co¬ 
venant that the defendant would pay 
Rs. 1,300 to a number of specified cre¬ 
ditors. The defendant did not pay that 
amount and thero was clearly a breach 
of a covenant in writing registered 
within the meaning of Art. 116. The 
limitation provided for a suit under this 
article is six years from the date when 
the contract is broken. The suit having 
been instituted within six years of the 
breach of the covenant is therefore 
clearly within time. 


It is next contended that no cause of 
action accrued for the suit beciuse the 
plaintiff had not been compelled to pay 
the sum claimed to his creditors. There 
is clearly a fallacy underlying this argu¬ 
ment. The money belonged to the plain¬ 
tiff. The plaintiff had directed the 
defendant to spend the money for the 
plaintiff in a particular way but the 
defendant had failed to do so. The 
result of thi-) act was that the plaintiff 
was damnified to this extent that the 
interest on the debts payable by the 
plaintiff was mounting up from day to 
day. Therefore there can be no doubt 
that a cause of action had accrued to 
the plaintiff and he was justified in 
claiming a refund of the money which 
belonged to him and which did not 
belong to the vendee. We overrule this 
plea. The result is that we dismiss this 
appeal under O. 41, R. 11, Civil P. 0. 

S.N./r.K. Appeal dismissed. 
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SULAIMAN. AG. 0. J. AND BaJPAI, J. 

{Babu) Guru Gharan Prashad and 
oilers—Petitioners. 

V. 

*‘Aj” Newspaper, Benares City —Oppo¬ 
site Party. 

Misc, Case No. 191 of 1931, Decided on 
16th March 1931. 

sjt Contempt—Will disputed in pending 
suit—Newspaper publishing it so as to pre* 
judice party contesting it—Such publication 
amounts to contempt of Court. 

If before the disposal of a pending suit in 
which a will is disputed, newspvpers ace allowed 
to interfere by publishing the will by wiy of an 
advertiseoiCQt in order to help to oro\te an at¬ 
mosphere in favour of the party relying upon it 
and adverse to those who are contesting it, a 
serious harm would bo done to the admi¬ 
nistration of justice. The editor cannot claini 
a qualified privilege and the publication 
amounts to contempt of Court. IP 421 C Ij 

K. N. Katju, Iqbal Ahmad and K, 
Verma —for Applicants. 

K. D. Malaviya and I- 0. Mukerji—" 
for Opposite Party. 

Sulaitnan, Ag C J. —This is an appli¬ 
cation for taking proceedings against Babu 
Rao Vishnu Pararkar, Editor, Printer and 
Publisher of the * Aj” newspaper. The 
facts are not now in dispute and may be 
accepted as substantially set forth in the 
written statement filed by the editor. On 
28bh January 1931 one Beni Ram Shukul 
brought a certified copy of a document 
purporting to be a will of one Mt. Raj 
Bani and showed it to the assistant 
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manager Sri Baldeo Das and requested 
him to publish it as an advertise nent. 
Bs. 15 were paid for the costs of printing 
and the cjpy was published in the paper. 
We may assume in favour of the editor 
that the certified copy was actually 
shown to the assistant manager and was 
taken back after a copy of it had been 
retained in his office. The editor how¬ 
ever does not deny that the assistant 
manager understood that this was 
a document tiled in a suit pending in the 
Court of the Subordinate Judge of 
Benares. As a matter of fact the copy 
itself purported to have been taken from 
a document filed in that suit. It is also 
now an admitted fact that in the pro¬ 
ceedings relating to the substitution of 
names in that suit the genuineness of the 
alleged will of Mt. Raj Rani was seri¬ 
ously disputed by the opposite party. 

On these facts there cannot be the 
slightest doubt that the whole object 
of publishing the will in the advertise¬ 
ment column was to announce to the 
public that a will of Mt. Raj Rani existed 
and that the contents of it were as put 
in the paper. The whole purpose obvi¬ 
ously must have been to make the public 
believe in the genuineness of the docu¬ 
ment and to act upon it. It is obvious 
that this was likely to prejudice the mind 
of the public against the party to the 
suit who was impugning the genuineness 
of the dooutnont. The publication un¬ 
doubtedly helped to create an atmos¬ 
phere in favour of the party relying upon 
it and adverse to them who were contes¬ 
ting it. If before the disposal of a pend¬ 
ing suit in which a will is disputed news¬ 
papers are allowed to interfere in this 
way with a fair administration of justice 
there would be a serious harm done. 

In Oswald’s Contempt of Court (Edn. 3, 
p. 95) it is noted that 

“printing, oven without comments, and circu¬ 
lating tho brief, pic idings. petition, or evidence 
of one side only, is a contem^jt; and accounts of 
a case bv notices, advertisements, or circulars, 
which misrepresent, or present mere ex parte 
statements of the case, are a contempt.’’ 

The publication of this will was in no 
sense tho publication of a bona tide re¬ 
port of the proceedings of the Court. As 
a matter of fact it was nob published as 
such. The editor therefore cinnob claim 
a qualified privilege on that account. We 
are satisfied that the publication of this 
document if unoballenged would seriously 


prejudice the other party and he has a 
just right to complain. 

Wo are satisfied that tho act of the 
persons responsible for this paper am¬ 
ounted to a contempt of Court. 

Before wo pass our final order we 
would like to have a statement to be 
made on behalf of the Editor, Printer 
and Publisher of the “Aj” whether he is 
prepared to publish an unconditional 
apology in his paper without delay. 

Mr. Malaviya on behalf of the editor 
states that the editor will be prepared to 
publish such an apology. Mr. Iqbal 
Ahmad states before us that in view of 
the fact that the editor has agreed to 
publish an apology he does not press for 
anything except nominal costs. We ac¬ 
cordingly issue only a warning to Babu 
Rao Vishnu Pararkar the Editor, Printer 
and Publisher and order him to pay one 
rupee as nominal costs of the applicants, 
v.B./r.K. Order accordingly. 
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Mukerji and Bennet, JJ. 

In the matter of Gar Charan Prasad, 
Khatri of Benares. 

Civil Misc. Ref. No. 433 of 1930, Deoi- 
deJ on 5bb December 1930, made by 
Commissioner of Income-tax, United 
Provinces D/- IStb June 1930. 

(aj Income-ka* Act (1922), S. 28 —Income- 
tax Officer can impose penalty in proceed¬ 
ings under Income-tax Act (1322), S. 34. 

The income-tax Oificer his junediotion to 
impose a peualty in the matter o£ iocome’tax 
in proceedioss for assessment taken under S« 34. 

^ 4*22 C 1] 

(b) Income-tax Act (1922), S. 28—Income- 
tax Officer cannot impose penalty in matter 
of super*tax, 

Tne Income-tax Odicor has no jurisdiction to 
impose a penalty in the matter of super-tax, 
for S. 53 fi) does not make S. 28 applicable to 
super-tax. [P 4 3 O 1] 

(c) Income-tax Act (1922), S. 28—Word 
''income-tax*’ does not include "super-lax.*' 

A section in regird to a penalty such as B. 28 
must be strictly construed. It would not be 
correct to read the word '‘income-tax ' in S. 28 
as including “super-tax." CP-423 0 1] 

(dj Income-tax Act (1922), S. 34 —Order 
of re-assessment is not necessary before issu¬ 
ing notice to show cause why penalty should 
not be imposed. 

It is not necessary that an order of re-assess¬ 
ment should be made first be'ore issuing notice 
to the a6SC3<<eo to show cause why a penalcy 
should not bo imposed on him. [P 4*23 0 2] 

K. N. Kalju and K. Verma-iot Appli¬ 
cants. 

f7. S. for tho Crown. 

Bennet, J.-This is a referenco by the 
Income-tax Commissioner of two points; 







422 Allahabad 

(1) Has the Incorae-ias Officer jurisdiction 
to impose a penalty in the matter of income-tax 
in proeccdings for assessment taken under 
S. 34, Income-tax Act ? 

(2) Has the Income-tax Officer jurisdiction 
to impose a penalty in the matter of super-tax 
under the circumtancea of this case ? 

The facts as found by the Income-tax 
Commissioner are that a certain assessee 
had made a return of income-tax and had 
been assessed on 27th February 1928; 
and subsequently on 15th March 1929, a 
notice was issued under S. 34 read with 
S. 22 (2), Income-tax Act, requiring the 
assessee to furnish a return, and on 20th 
April 1929 the applicant furnished the 
return showing the same figure Rs. 72,380 
as his total income. This was the same 
figure which he had previously returned 
as is admitted before us. Subsequently 
the applicant’s books were produced and 
his total income was found to have been 
Rs. 2,92,952 for the year in question. 
Accordingly the applicant was assessed to 
income-tax amounting to Rs. 27,265-13-0 
and to super-tax Rs. 23,366. In addi¬ 
tion to these assessments a penalty of 
Rs. 20,000 for income-tax and Rs. 20,000 
for super tax was imposed on the assessee 
under the provisions of S. 28. 

The first question referred to us is 
whether the Income-tax Officer could 
impose the penalty of Rs. 20,000 under 
S. 28, Income-tax Act, in regard to the 
assessment of income tax which he 
found to have been under-assessed by 
Rs. 27,265-13-0, less the original assess¬ 
ment of Rs. 6.635-3-0. The argument of 
the learned counsel for the assessee is to 
the affect that the penalty under S. 23 
can only be impose! in the course of the 
original assessment proceedings, and 
that it cannot be imposed when the 
original assessment has been made and 
when further proceedings have bean 
taken at a later date under S, 31, Income- 
tax Act. The argument is based on the 
fact that S. 28 does begin as foUosvs : 

“If the Income-tax Officer.in the 

course of any proceedings under this Act is 
satisfied that an assessee bis concealed the 
particulars of his income.“ 

This shows that S. 23 is not merely 
intended by the Act to apply to an as¬ 
sessment under the preceding sections, 
but that it may refer to any proceeding 
whatever under the Income-tax Act. Now 
S. 34 is a section which lays down pro¬ 
ceedings under the Income-tax Act and 
accordingly proceedings under S. 34 are 


1931 

proceedings in the course of which S. 28 
may be applied. 

Further S. 31 itself states that under 
that section there may be a notice under 
sub S. (2> and S. 22 : 

“and the provisions of this Act shill, so fvr as 
ravy be apply accordingly as if the notice were 
a notice issued under that subsection." 

Thus S. 31 also shows that proceedings 
taken under it follow the routine laid 
down by Chap. 4 for the original assess¬ 
ment of income to income-tax, and that 
S. 23, which is a part of that procedure, 
will also apply to the re-assessment pVo-l 
ceedings under S. 34. Wo therefore, 
answer the first question in the affir¬ 
mative. 

The second question is ; 

“Has the Income-tax Officer jurisdiction to 
impose a penalty in the matter of super-tax 
under the circumstances of this case ?" 

stated already the Income-tax 
Officer imposed a penalty of Rs. 20,000 in 
regard to super-tax as well as the penalty 
of Rs. 20,000 in regard to income-tax and 
he purported to impose this penalty for 
super tax under the provisions of S. 28. 
Now for the Crown the argument as to 
the jurisdiction of the Income-tax Officer 
to impose this penalty for super-taX is 
stated as follows ; Chap. 9, Income-tax 
Act, deals with super-tax and it states 
that super-tax is : 

“an additional duty of income-tax (in this Act 
referred to as super-tax)." 

Section 58 (l) of that chapter is as 
follows : 

“All the provisions of this Act, except S. 9, 
the proviso to sub S. (1), S. 7, the proviso to 
S. 8, sub S. (2). S. 14 and Ss. 15, 17. 18, 19, 20, 
21 and 48 shall apply, so far as jnay be, to the 
charge, assessrasnt, collection aud recovery of 
super-tax." 

Now it is argued for the Crown that 
S. 28 is not one of the sections of the Act 
exempted from application to super-tax. 
On the other hand the learned counsel 
for the assessee points out that the pro¬ 
visions of the Act are by S. 58 (l) only to 
apply “so far as may be, to chaige, as¬ 
sessment, collection and recovery of 
super-tax.” There is nothing stated in 
regard to penalties. It was argued that 
penalty would come under the heading of 
assessment and no doubt S. 28 does come 
in Chap. 4 which is beaded ‘ deductions 
and assessment.” But if that argument 
were accepted, then we would point to 
Chap. 6 which is headed ‘recovery of tax 
and penalties.” Where S. 47 states that 
any sum imposed by way of penalty 
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under S. 28 tn%y be recovered in the 
manner provided by that chapter for the 
recovery of arrear of tax. 

If therefore fie argument were sound 
that S. 28 applied because Chap. 4 is 
headed “deductions and assessment, 
then the situation would be that the 
income-tax authorities could impose a 
penalty in regard to super-tax but could 
not recover that penalty. It is clear that 
the legislature could not have had such 
an intention. Now we consider that a 
section in regard to a penalty such as 
5. 28 must be strictly construed. The 
section states that 

“he miy direct th'it the assessoo shnll, in addi¬ 
tion to the income-tax payable by him, pay 
by way of penalty a sum not exceeding the 
amount of income-tax which would have been 
avoided if the income so returned by the asses- 
•seo had been accepted as the correct income. • 

There is no word whatever in this 
section in regard to super-tax. If the 
legislature had intended that super-tax 
should also involve a penalty, we con¬ 
sider that the legislature would have 
elearly apecihed in this section: in addi¬ 
tion to the income tax or super-tax if any 
payable by him.” But in the absence of 
such precise words in the section we do 
not consider that the meaning should bo 
read into this section by way of impli¬ 
cation from S. 53 (1) and S. 55. The 
learned Government Advocate further 
referral to the fact that Act 11 of 1922 is 
known by the title of “Indian Income-tax 
Act.” But the correct title of the Act is 
■“an Act to consolidate and amend the 
law relating to income-tax and super- 
tax.” The very title of the Act therefore 
observes the distinction to be drawn bet¬ 
ween income-tax and super-tax. Further 
in S. 2 of the Act there is no definition of 
income-tax as including super-tax. And 
the definition in S. 55, that super-tax is 
an additional duty of income-tax. also 


adds‘ in this Act referred to as super, 
tax.” The Act therefore carefully states 
in S. 65 that supor-tix is referred to m 
tho Aob as super-tax. It would thBroiore 
not bo correct to read tho word income- 
'itax” in S. 23 as including super-tax un¬ 
less it were clearly laid down in b. 58 flj 
that the provisions of the Act in regard 
to penalties would apply to super-tax. 
Accordingly wa answer the second ques¬ 
tion in the negative. In argument before 
us a third point was raised in regard to 
procedure. We may observe at once that 
this point was not referred to us under 


S. 66, Income-tax Act. The point was 
that on I5bh March 1929 the Income tax 
Officer issued a notice to the assessee 
for ro-assessmenfe under S. 31. On loth 
Daoenber 1929, having examined the 
books of the assessee he issued a further 
notice to the assessee to show cause on 
19bh December why a penalty should nob 
be imposed on the assessee under S. 28. 
On 2lsb December 1929 the Income tax 
Officer passed an order for re-assessment 
and also in tho same order he directed 
that tho assessee should pay a penalty 
under S. 28. 

Now tho point taken for tho assessee 
is that S. 23 states that if the Income-tax 
Officer is satisfied that an assessee has 
concealed the particulars of his income 
ho may impose a penalty. From these 
words it is argued that the order of re¬ 
assessment should have been made first, 
and then a notice should have issued to 
the assessee to show cause why a penalty 
should nob be imposed on him. There is 
nothing whatever in S. 28 bo indioabo 
that this procedure is necessary. We 
consider that the requirements of S. 28 
were fulfilled when, on 2l3b December 
1929. the Income-tax Officer was satisfied 
that the assessee had concealed his in- 
come and ho thereupon proceeded to im¬ 
pose the penalty under that section. The 
notice was only issued in compliance 
with the proviso in that section and that 
proviso does not say that the Income-tax 
Officer should bo so satisfied when he 
issues the notice. We consider therefore 
that there was no defect in procedure and 
further it is not alleged that the assessee 
was in any way prejudiced by the proce¬ 
dure accepted. As the reference has been 
decided to an equal extent in the affir¬ 
mative and in the negative, we direct 
that tho parties shall pay their own 
costs. Tho learned Government Advo¬ 
cate states that he U entitled bo a fee of 
Rs. 250 and we direct that that amount 

bo taken as his fee. 

S.N./r.K. Reference answered. 
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Mukebji and Bennet, JJ. 

Lakhrhi C/iaiuZ—Appellant. 

B.Bam Lal KapoorFaliii-EofP°"'J="‘- 

SoooQd Appeal No. 1015 ol 

oidedon 3td March 

Sion of Addl. Dist. dodge, Cawnpore, 

D/. 11th April 1928. 
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fa) Practice — Pleadings — ** Not known ” 
does not amount to not admitted —Civil 

P, C. O. 8, R. 5. 

A ple.iding “ not known ** cannot be held 
tantamount to a pleading “ not admitted.” 
A defendant stating in tbe written statement 
that the contents of a paragraph in the plaint 
were not kno «n to him cmoot bo held tobive 
made the correct pleading laid down by O. 8, 
E. 5, Civil I>. C. [P 4-24 0 1, 2] 

(b) Succession Act (1925), S, 200 — It is 
not necessary that curator must be speci¬ 
fically authorized bv District Judge to in¬ 
stitute or defend suits. 

Section 200 does not state that a curator must 
be Specifically authorized by the District Judge 
to institute or defend suiis What S. 200 
states IS that the curator shall be subject to 
all the o*der9 of District Judge, regarding tbe 
institution or defence of suits. [P 4 14 0 2] 

(c) Succession Act (1925), S. 200, Proviso 
—Proviso does not relate to institution or 
defence of suits, 

Prov»so to S. '^00 does not relate to the in- 
fititutiou or defence of suits, but merely relates 
to what it specifically states, that is collection 
of debts or rents. [P 42t C 2] 

(d) Succession Act (1925), S. 195—Termi¬ 
nation of summary proceedings—Possession 
not delivered ^Appointment of curator does 
not come to end. 

The appointment of a curator does not come 
to an end when ho had not handed over pos- 
Bession of the property, although the summary 
proceedings have terminated. IP 424 C 2J 

K. N. Kntju —for Appellants. 

S. N. Seth —for Respondent. 

Bennet, J.— This is a second appeal 
by the defendants against concurring 
orders of the two lower Courts that the 
plaintiff should be granted a decree on 
a claim for debt due from the defen¬ 
dants on a promissory note and on ac¬ 
count books to the estate of one Bika 
Ram deceased. The only point which 
was argued before us was whether the 
suit was correctly brought in the name 
of B. Ramlal Kapoor, vakil, as curator 
of the property of Bika Ram, deceased. 
The plaint set forth that the plaintiff 
was appointed curator of this estate and 
that he was instructed by the Court of 
the Additional District Judge to realize 
the outstanding debts due to the de¬ 
ceased and that this order bad been 
notified in the Government Gazette. In 
reply to this application the written 
statement, para. 1, stated that the con¬ 
tents of para. 1 were not known to the 
defendants. A distinction is to be 
drawn between this pleading of “not 
known ’’ and the pleading in regard to 
the other paragraph of the plaintiff 
which was “ not admitted.” Wo con¬ 
sider that it cannot be held that the 
pleading “ not known ” is tantamount 
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to the pleading “ not admitted ’’ and 
therefore wa consider the defendants 
not having made the correct pleading 
laid dovn by O. 8, R. 6, cannot claim 
that the plaintiff was put to tbe proof 
of the allegations in para. 1 of the 
plaint. Para. 8 of the written state¬ 
ment pleaded: 

“ The plaintiff hts no right un'ler the present 
circ'ini»taQC33 to bring this suit, nor is the 
suit legally maintainable.” 

The judgments of the two lower Courta 
disclose that issue 1, whicn was framed 
on this pleading was argued on the 
point that according, to the defence the 
authority of the plaintiff had terminated 
because the summary proceeiiing con¬ 
templated by S. 193, Succession Act 
19^5, had terminated before the date 
of suit on 2lst February 1927. That 
therefore is the only argument which 
should be raised by the defendant in 
second appeal and we consider that it 
is not open to the defendant to raise 
further arguments as to whether the 
plaintiff was expressly authorized by 
the District .Judge to institute suits 
We may however note in pissing that 
S. 200, Succession Act 1925, does not 
state that a curator must be specifically 
authorized by the District Judge to in 
stitute or defend suits. Whtt that sec¬ 
tion states is that the curator shall be 
subject to all ordersof the District Judge 
regarding the institution or the defeooej 
of suits. Reliance was placed by lear¬ 
ned counsel for the appellant defendant 
on the proviso to that section. But we 
consider that that provi^'O does not re 
late to the institution or defence of suits, 
but merely relates to what it speoificil 
ly states, that is collection of debts or 
rents. 

Now the curator gave evidence and he 
specifically stated that at the time of 
suit he had not handed over possession 
of the property although the proceedings 
on enquiry had terminated. S. 195j 
Succession Act 1925, states that the 
term of appointment of a curator shall 
be in no case beyond the determination 
of the summary proceedings and tbe 
confirmation or delivery of possession in 
consequence thereof. 

Accordingly there is nothing in this, 
section which would indicate that the 
appointment of the curator bad come 
to an end at the time of suit. We con¬ 
sider therefore that the suit was cor- 
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rootly instituted. No other point was 
argued on the appeal. Tfierefore we 
dis.niss this seoond appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Jairaj Singh and another —Plaintiffs— 
Appellants. 

V. 

Mustafai Begum and others — Defen¬ 
dants—rtes pendents. 

First Appeal No. 323 of 1927, Decided 
on 12th January 1931, against decision 
of Sub-Judge, Jaunpur, D/- 15th Septem¬ 
ber 1926. 

(a) Civil P C (1908), S. 115—Jurisdiction 
is power to hear and determine—It does not 
depend upon regular exercise ol power or 
correctness of decision—Court has jurisdic¬ 
tion to decide wrong as well as right — Civil 
P. C. (1908), S. 11. 

SiQce jurisJiction is the power to be>r and 
determine it does not depend either upon the 
regulnrit; of ihe exercise of thst power or upon 
the correctness of the decis on pronounced for 
the power to decide necessarily carries with it 
the power to decide wrongly as well as rightly. 
If the Court decides wrongly the wronged party 
can only take the course presoribed by the law 
for setting himself right and if that oourse is 
not taken the decision however wrong, oanoot 
be disturbed : A. /. it. 1921 Cal 34 and 25 Bom. 
SSl.Foll. [P 426 0 2] 

(bj Civil P. C. (1908), O. 32, R. 7 — Mort¬ 
gage suit co-npromised by guardian after 
obtaining sanction of Court—Sanction given 
after considering terms of compromise — 
Decree is binding on minor — Sanction of 
Court cannot be questioned. 

Where in a suit foe foreclosure of a mortgage 
a minor is represented by a guardian, who 
obtains permission of tbe Court to compromise 
the suit and duly signs the compromise on be¬ 
half of the minor and tbe sanction of tbe Court 
is given after the Judge hn applied his mind to 
the terms of the compromise, the minor is hound 
by tbe decree in tbe foreclosure suit and the 
sanction of tbe Court cannot bo questioned. 

[P 426 C 2] 

K. N. Kalju and Oadadhar Prasad — 
for Appellants. 

Musht-iq Ahmad, Zifar Mehdi and 
Haidar Mehdi —for Respondents. 

Bennet. J, —This is a Brst appeal by 
Jairaj Singh plaintiff 1 himself and his 
minor brother Ramdeo Singh plaintiff 2. 
These two plaintiffs are shown by the 
pedigree in the plaint at p. 7 of the typed 
book as being two of the five sons of 
Madho Singh and as members of a family 
which had several branches collateral 
with Madho Singh. Tbe plaintiffs and 
other branches of the family owned 
certain property in four villages in 


Jaunpur District and the share of the 
family of Madho Singh in those villages 
was one-fifth. The claim of the plain, 
tiffs in the present suit is that they 
should be placed in possession of tho 
whole one-fifth share of tbe family of 
Madho Singh in these villages and that 
a deed of mortgage dated 12th June 1919- 
executed by certain members of tho 
family in favour of defendant 1 should 
be declared invalid. 

The history of tbe property in regard 
to this family is as follows: 

On 17th August 1915 there was a mort¬ 
gage by conditional sale for Rs. 8,628- 
executed by Madho Singh, father of 
the plaintiffs, and other collateral mem¬ 
bers of his family. On 30th August 1916- 
another mortgage for Rs. 750 was exe¬ 
cuted also by Madho Singh and others. 
These mortgages were in favour of defen¬ 
dant 1 Mt. Mustafai Begam. Defendant 
1 brought a suit for foreclosure on these 
mortgages which was Suit No. 168 of 
1919 instituted on 11th December 1919. 
In that suit plaintiff 1 Jairaj Singh re¬ 
mained ex parte. Other members of the 
family who were defendants came ta 
terms of compromise with Mt. Mustafai 
Begam and an application was made on 
behalf of Ram Deo Singh minor and 
other minors by one Ram Karan Singh 
as guardian asking permission of tbe 
Court to compromise on certain terms- 
Tnis application is shown on p 15 of the 
supplemental typed book. Tbe applica¬ 
tion sets forth that tbe suit for fore¬ 
closure had been brought on tbe basis of 
a valid bond with consideration and no 
good and proper defence could be put up 
on behalf of the minor defendant or any 
other defendants and if the matter be 
not compromised and a decree be passed, 
the property would be lost for ever and 
the defendants bad no means to pay up 
the amount of the decree within the 
time which would be fixed by the Court 
in a decree for foreclosure: 

“Therefore the guardian of tbe defendants in 
the ovpaciiy o: guardian along with other defen¬ 
dants executed a boud in favour of the plaintiff 
on l'2ih June 1919 and saved the property from 
the danger of being foreclosed, for teo years, aud 
tbe defend ants got a sufficient time to pay up 
the amount. This compromise has been catered 
into for tbe benefit of the minors." 

On this application the Subordinate 
Judge granted permission to tbe guar¬ 
dian Ram Karan Singh to compromise, 
stating that: 
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“As the coroproinise is in the interest of the 
Tninors, it is ordered that permission to enter 
into a compromise be granted.’’ 

Accor(3ingly, on 3id September 1920, 
the Subordinate Judge passed a decree 
in this foreclosure suit stating that the 
compromise had been entered into by 
Earn Karan Singh on behalf of certain 
minors and as the other defendants were 
absent: 

‘‘against whom an ex parte decree was p.assed, 
it is ordered and decreed that a decree be passed 
in favour of the plaintiff to the effect that she 
shall remain in possession and occupation of 
the property claimed, under O 23, R. 3, Civil 
r. C., subject to the conditions laid down in the 
bond, dated 12th Juno 1919, and an ex parte 
decree bo passed as against the defoudants, who 
are absent according to the compromise given 
below.” 

Now the plaintiffs delayed until 6th 
May 1926 before they questioned this 
decree and on that date the plaintiffs 
filed the present suit. The plaintiffs took 
no steps to-have the decree of 3rd Sep¬ 
tember 1920 set aside either by an appli¬ 
cation for setting aside an ox parte decree 
on behalf of the major plaintiff Jairaj 
Singh or by way of appeal by the minor 
plaintiff Earn Deo Singh. The question 
before us is whether having allowed this 
decree to become final, it is open to the 
plaintiffs now to bring the present suit 
or whetber the present suit is barred by 
the rule of res judicata under S. 11, 
Civil P. 0. 

On behalf of the appellant-plaintiffs it 
was argued by Dr. Katju that the decree 
of Jrd September 1920 in the suit for 
foreclosure was a decree which as regards 
the plaintiff Jairaj Singh, was passed 
without jurisdiction and therefore it was 
a nullity and should not be treated as 
res judicata under the provisions of S 11, 
Civil P. C. nis argument was that 
because Jairaj Singh remained ex parte 
in that foreclosure suit therefore the only 
decree which the Subordinate Judge was 
competent to pass against Jairaj Singh 
was a decree for foreclosure, and that it 
was not competent to the Subordinate 
Judge to pass the decree which be did 
pass, that is, a decree stating that the 
plaintiff was to remain in possession on 
theteims of the mortgage executed on 
12Lh Juno 1919. 

It is to be noted that as found by the 
lower Court, a finding with which we 
are in agreement, Jairaj Singh was not a 
party to the execution of that mortgage. 
On the question of jurisdiction we may 


refer to Hriday Nath Boy v. Bam Chan¬ 
dra Barna Sarma (1). In this, the mean¬ 
ing of the word "jurisdiction" has been 
discussed at considerable length and we 
are in entire agreement with the mean¬ 
ing which has been assigned to that 
word in that judgment. On p. 118 it is 
stated: 

“Since jurisdiction is the power to boar and 
determine, it does not depend either upon the 
regulirity of the exercise of that power or upon 
the correctness of the decision pronounced, for 
the power to decide necessarily carries with it 
the power to decide wrongly as well as rightly. 
As an authority for this proposition reference 
may be made to tbo celebrated dictum of Lord 
Ilobhouse in Malkarjun v. Narhari (-2) at p. 
347: 

‘A Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the vyconged 
party can only take the course proscribed by 
law for setting himself right; and if that course 
is uot taken, the decision however wrong, cannot 
be disturbed.' ” 

Applying this dictum to the present 
case, we are of opinion that although it 
might bo argued that the decision of the 
learned Subordinate Judge of 3rd Septem¬ 
ber 1920 in the suit for foreclosure was 
a wrong decision, it cannot be said that 
he was acting without jurisdiction in 
making the decree which he did make. 
It would have no doubt bean open to the 
plaintiffs to question that decree in a 
Court of appeal. But the plaintiffs have 
nob taken that course and they have 
come with a subsequent suit and roly on 
the argument that the decree of 3rd 
September 1920 was passed without 
jurisdiction. We consider that this plea 
is unsound and wo consider that the 
plaintiff Jairaj Singh is bound by the 
decree of 3rd September 1920 and that 
as regards him it cannot bo set aside in 

the present suit. _ 

Now as regards the minor Earadeo 

Singh, be was represented by a guardian 
Ram Karan Singh in the foreclosure suit 
of 1920 and that guardian obbainol the 
permission of the Court to compromise 
their suit and the guardian duly signed 
the compromise on behalf of the minor. 
Wo consider therefore that the minor is 
also bound by the decree passed in the 
suit for foreclosure. It was argued that 
the sanction of the Judge to compromise 
might be questioned. Such a sauction 
could only be questioned on the ground 
that the Judge had failed to apply his 


( 1 ) A. I. R. 1921 Cal. 34=48 Oal. 139 (F.B.). 
(-2) [19011 25 Bom. 337 = 27 I. A. 216=7 Sar. 
739 (P.C.). 
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mind to the terms of the compromise. 
"We consider from the order of the Sub¬ 
ordinate Judge that he did apply his 
mind to those terras and having con¬ 
sidered whether the compromise was to 
the advantage of the minor he came to 
the conclusion that it was to bis advan¬ 
tage and accordingly gave permission to 
compromise. 

The learned Subordinate Judge has 
dismissed the suit of the plaintiffs hold¬ 
ing firstly that they are not entitled to 
possession and secondly that they are 
no5 entitled to redeem, because the mort¬ 
gage which was embodied in the com¬ 
promise decree of 3rd September 1920 
gives the term of ten years for the mort¬ 
gage to hold possession and the suit for 
redemption is therefore premature. We 
agree with this finding of the lower 
Court and we dismiss this appeal with 
costs. 

As this was a pauper appeal, the 
■court-fee payable to the Government on 
account of the appeal will be recoverable 
from the adult appellant Jairaj Singh. 

r.m./b.k. Appeal dismissed. 
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Mears, C. J. and Sen, J. 

Mu/assil Batik Ltd. —Defendant—Ap¬ 
plicant. 

V. 

Molvi Subhan Ullah and others—Op¬ 
posite Parties. 

Civil Revn. No. 255 of 1929, Decided 
on 2L8b January 1931, against order of 
Munsif, Gorakhpur, D/- 6th April 1929. 

Civil P. C., (1908), S». 151 and 152— 
Court has no authority to annual final de¬ 
cree passed in due process of law in exer¬ 
cise of assumed inherent jurisdiction. 

Saction 151 does not confer a new power 
in the Court but makes a statutory tecogni- 
tion of the inherent power of the Court 
to do certain things ex debito justitiae. But the 
Court hvs no authority to annul a final decree 
passed in favour of a party in due process of 
Iaw in the exorcise of an assumed inherent 
jurisdiction. 

Subsequent mortgagee sued the prior mort¬ 
gagee ind the purchaser oi the equity of re¬ 
demption for redemption of prior mortgage. The 
preliminary decree provided that on failure to 
p»y certain amount to prior mortgagee plaintiff 
will lose his right to.redeem. In the final de¬ 
cree it was provided that plaintiff having 
failed to pay the amount the mortgaged pro¬ 
perty will be sold. The purchaser of the equity 
of r^eoaptioa did not appeal against this de¬ 


cree but subsequently applied under Ss. 161 and 
152 on the ground that the two decrees preli¬ 
minary and final wore at variance in essential 
particulars. 

Held: that S. 152 was wholly inapplicable 
and that S. 151 also was equally inapplicable. 

[P 428 C 1,2] 

G. Agartvala — lor Applicant. 
Mohammad Hussain—(or Opposite 
Parties. 

Sen, J. —This is an application for 
revision under S. ] 15, Civil P. C., and 
arises out of certain proceedings in a 
suit for redemption of a mortgage. On 
23rd October 1918, Mt. Sagbir un-nissa 
in consideration of Bs. 2,500 made a 
usufructuary mortgage of the property 
in dispute in favour of a company known 
as the Salt Company. This Salt Company 
became subsequently amalgamated with 
the Mofussil Bank Limited. 

In 1926, Mt. Saghir-un-nissa made a 
simple mortgage of the same property in 
favour of Hansraj Saithwar. She sold 
her equity of redemption to Moulvi 
Subhan Ullah. Hansraj brought a suit 
for redemption of the mortgage deed 
dated 23rd October 1918, and impleaded 
the Mufassil Bank, the Salt Company, 
Mb. Saghir-un-nisa and Subhan Ullah as 
defendants. 

A preliminary decree was passed 
under O. 34, R. 7 on 30bb April 1927. 
An application was made for the grant 
of a final decree on 22nd December 
1927, and a final decree was ob¬ 
tained on Slsfc March 1928! 

The preliminary decree provided that 
the property was to stand redeemed if 
the plaintiff Hansraj paid Rs. 11,976-8-0 
to the Mufassil Bank on or before 30th 
October 1927, but that if the plaintiff 
failed to pay that amount within the 
time indicated, the x)laintiff was to lose 
his right of redemption. In the final 
decree which was passed, it was provided 
that on plaintiff’s failure to pay the 
amount, the mortgaged property was to 
be sold. 

The final decree against Subhan Ullah 
was ex parte. An application was made 
to set aside ibis decree but it was dis¬ 
missed as time barred. Subhan Ullah 
preferred no appeal from the final de- 
decree; and upon the expiry of the 
period for appeal, that decree became 
final and conclusive between the parties. 
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In the action as originally brought, 
Subhan Ullah and the Mufassil Bank 
Limited were ranged on the same side as 
defendants. When Hansraj did not 
deposit the amount as directed in the 
decree, the Mufassil Bank came forward 
with an application for the grant of a 
final decree. Subhan Ullah did not 
oppose this application and as we have 
seen, the final decree was passed against 
him ex parte. 

On 19t-h January 1929, Subhan Ullah 
made a curious application pur» orting to 
bo made under Ss. 151 and 152, Civil 
P. C. He contended that thS two de¬ 
crees preliminary and final were at 
variance in essential particulars and 
that the Court had exceeded its powers in 
directing a sale of the property, in the 
event of Hansraj not paying the decretal 
amount to the Mufassil Bank. The City 
Munsif of Gorakhpur has, by bis order 
of 6th April 1929, allowed this applioa- 
tion: 

“Tbo result is that I allow application under 
Ss. 151 and 152 and quash the proceedings 
taken so far under the final decree and direct 
the decree-holder to apply for necesstry cor- 
recfion of the decree, ilsecution will be taken 

out de novo.” 

The Mufassil Bank has applied to this 
Court for the revision of this order. The 
judgment of the Court below is a con- 
fused jumble of facts and law. The 
Court has not considered at all the pro¬ 
vision of O. 34, K. 8, sub Cl. (3). under 
which it was open to a defendant to ask 
upon the happening of the contingency 
as has happened in this case, that the 
mortgaged property or a sufficient part 
thereof be sold. The Court below has 
not paid any regard to the fact that the 
right referred to above, is independent of 
the bertns in which a preliminary decree 
for redemption should ordinarily be cast. 

The Court below has assumed that the 
variation in the terms of the final de¬ 
cree must bo treated as merely clerical 
or arithmetical mistakes or errors aris¬ 
ing from an accidental slip or omission. 

We are of opinion that S. 152, Civil 
iP. C. is wholly inapplicable. S. l.f.1 is 
equally inapplicable. This section does 
not confer a new power in the Court 
ibut makes a statutory recognition of 
|the inherent power of the Court to do 
[certain things ox debibo justitiae. Bub 
the Court has no authority to annul a 
final decree passed in ‘favour of a party 


in due process of law in the exercise of 
an assumed inherent jurisdiction. The 
Court has no inherent powers to bring 
about this result and the act of the 
Court amounts to an usurpation of 
authority. By lapse of time, an 
important right had accrued in favour 
of the Mufassil Bank and the 
Couit below was not competent either 
to modify or annul the final decree. We 
were prepared to saiiguard the inte¬ 
rest of Subhan Ullah ana .vc laid down 
certain conditions in our order dated 
16th December 1930. Neither Mr. 
Muhammad Husain nor his client has 
appeared before us today and our direc¬ 
tions have not been carried out. We 
allow this application for revision, set 
aside the order of the Court below dated 
6tb April 1929 and dismiss the applica¬ 
tion of Subhan Ullah. dated 19bh Janu¬ 
ary 1929 with costs both here and here¬ 
tofore. 

S.N./r.K. Order set aside. 
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fcEN, J. 

PuUulal —Plaintiff—Applicant. 

V. 

Eaj Narain — Defendant — Opposite 
Party, 

Civil Revn. No. 420 of 1930, Decided 
on 28th January 1931, against order of 
Sm. C. C. Judge, Etah, D/- 26th July 
1930. 

Contract Act {1872), S. 23—Cotharer in 
same mahal withdrawing candidature for 
lambardarship in consideration for sum to 
be annually paid—Contract is against public 
policy. 

An agreement by one co‘«harer in a mahal to 
pay a certiin sum of money annually to an¬ 
other coeharer in the sitne mahal in considera¬ 
tion of the 1 itter withdrawing his ctndidature 
for lambardarship in favour of the former 
amounts to an .agreement to bargain or tralBo 
relating to a public otBco, and as such is opposed 
to public policy : 86 P. ii. 1893, Rel. on, 

^ CP 429 0 21 

Kri<skna Murari Lai —for Applicant. 

Baleshwari Prasnd~{or Opposite Party. 

Judgment.—This is an application 
for revision under S. 25, Provincial Small 
Cause Courts Act, ani has been filed by 
the plaintiff who had sued for recovery 
of Rs. 28 principal and interest from the 
defendant. Parties to the suit are bro¬ 
thers, who owned shares in mahal Banal 
in equal moieties. The office of lambardar 
having fallen vacant, both of them ap¬ 
plied for appointment as lambardar. On 
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15bh .Tune 1925, an agreement was en¬ 
tered into between the parties, whereby 
Pattu Liil, the plaintilt withdrew his 
candidature for latnbardarship in faYOur 
of lus brother tlaj Narain, and the latter 
agreed in consideration of this to pay the 
plaintiff Rs. 8 annually out of the col¬ 
lection dues in respect of the irrigation 
charges of the village Biual. There was 
a clause in the instrument that the afore¬ 
said sum was payable by Raj Nirain bo 
Puttulal from yeir to year during the 
continuance of Raj Narain as larabardar. 
On nth February 1930, Puttu Lai in¬ 
stituted a suit in the Court of Small 
Causes for recovery of the annuity for 
three years together with interest. The 
suit was resisted upon the ground that 
the agreement was opposed to public policy 
and as such was void in law. This con¬ 
tention was upheld by the Court below 
and his suit was dismissed. 

It has been contended before me that 
the agreement in question is not opposed 
to public policy and is not void under 
S. 23, Contract Act. The office of a 
lambardav is a public office. Provision 
has been made in S. 45, Lind Revenue 
Act (Act 3 of 1901, Local) for the appoint¬ 
ment of the laiubardar in any mahal or 
part of the mabal. Certain rules have 
been made by the Board of Revenue and 
sanctioned by the Local ''lovernraent 
with reference'to the appointment of the 
lambardar. These rules are to be found 
in Circular No. 8-iii sanctioned by the 
Local Government Order No. 555-333 P, 
dated 24th February 1902 and have the 
force of law. R. 9 provides that no 
person shall be appointed to be a lambar¬ 
dar: (a) who is’not a cosharer of the 
mahil and in possession of his share (b) 
whose share is heavily burdened with 
mortgages or other encumbrances ; or (c) 
who in the opinion of the Collector is nob 
competent to perform the duties of the 
office or whose appointment is inadmissi¬ 
ble on account of his bad character. The 
eligibility for lambardarship therefore 
depends upon certain grounds of fitness 
recognized by the Government. Remune¬ 
ration receivable by the lambardar has 
also been provided for in these rules. It 
does not appear whether the collection 
dues in respect of the irrigation charges 
of any village are dues which are asso¬ 
ciated with or dissociated from the office 
of the larabardar as such. 

Any traffic or bargain relating to public 
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offices is opposed to public policy upon 
the obvious principle that any agreement 
relating to such traffic or bargain is cal¬ 
culated to prejudice the interest of the 
public by obstructing or interfering with 
tlie selection in office of the most com¬ 
petent person. The agreement which is 
sought to be enforced in this case 
obviously infringes this principle. An 
agreement by one cosharer in a mahal 
to pay a certain sum of money annually 
to another cosharer in the same mahal 
in consideration of the latter withdraw 
ing bis candidature for lambardarship in 
favour of the former amounts to an agree¬ 
ment to bargain or traffic relating to a 
public office, and as such is opposed to 
public policy. I have been referred to a 
certain number of authorities. It will 
not be profitable to discuss them in detail, 
because the facts are not parallel to the 
facts of the present case. The nearest 
approach to the present case is a decision 
of the Chief Court of the Punjab in 
Amir Khan v. Saheb AH (l). In this case 
the plaintitf sued to recover from the 
defendant damages for the breach of a 
contract the terms of which were as 
follows : 

“ That the plaintiR should bear all the ex¬ 
penses to be incurred iu a lambardari suit 
brought by himself aod the defendant, that both 
should eventually bear the costa cf such suit 
equally and that the successful party should 
pay to the other half the pacbotra of the office." 

It was held by Benson, J. that the 
agreement was void ab initio as it offended 
against the provisions of Ss. 23 and 24, 
Contract Act. This case supports the 
conteution of the defendant. I dismiss 
this appeal with costs. 

S.N./r.K. Appeal dismissed. 

{1} [1893] 86 P.R. 1893. 
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Special Bench 

SuLAiMAN, Ag. C. J., Sen and 
Niamatullah, JJ. 

B. Bam Karan Singh dead) and others 
—Plaintiffs —Appellants. 

V. 

Nakchhad Ahir and others — Defen¬ 
dants—Respondents. 

Seoond Appeal No. 195 of 1928. (Con- 
nected with Second Appeal No. 583 of 
1928), Decided on 6th May 1931, against 
decision of Dist. Judge, Azamgarb, 
D/- 2nd November 1927. 
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Civil P. C. (1908), O. 2. R. 2—Suit 
for mesne profils accruing after institution 
of previous suit is not barred. 

The claim for mesno profits accruing subse¬ 
quent to the institution of the previous suit is 
a claim based on a different cause of action and 
is not barred by the provisions of O. 2, H. 2 : 60 
7.(7. 65; 21 All. 425 {F.B.) and ^5 All. 512 {F.B.) 
Foil ; 17 All 533 ; 12 Cal. 462 : 30 All 225 and 
36; A.I.R. 1927 .Iff. 716 and A.l.R. 1924 All. 909 
and Diss. from ; 38 Mad. 829, Rff. 

[P 431 C 2] 

J^(b) Civil P.C. (1908), O. 20. R. 12—0. 20 
R. 12, being directory only, does not compel 
plaintiff to claim futtire mesne profits in 
suit for possession—Civil P.C O. 2, R. 2. 

Altho#gh no doubt under O. 20, R. 12, a Court 
may pass a decree directing an enquiry iulo the 
future mesne profits, the provision is only 
directory and not mandatory giving the Court 
direcDion to pass a preliminary decree for mesne 
profits and does not compel a plaintiff to unite 
the claim for future mesne profits in a suit for 
recovery of possession of immovable property. 

CP 432 C 2] 

Shamhhu Prasad for Shiva Prasad 
Sinha—iot Appellants. 

U. K. Malaviya, K. Verma, Tl.P. Agar- 
wal and Krishna Murari Lai —(or Res¬ 
pondents. 

Sulaiman, Ag. C. J. —This case was 
referred to a Division Bench by a learned 
Judge of this Court, and has now been 
referred to a larger Bench on account of 
some conflict of opinion which has pre¬ 
vailed in this Court. 

The present plaintiffs instituted a suit 
in 1925 for possession of the tenancy 
lands against the defendants treating 
them as trespassers. In that plaint they 
claimed mesne proflts up to the date of 
the institution of the suit. The defence 
of the defendants was that they were the 
tenants of the plaintiffs. The defendants 
were accordingly referred to the revenue 
Court which held that the relationship 
of landlord and tenant was not estab¬ 
lished. la consequence of this finding 
the civil suit was decreed against the 
defendants. Possession of the land was 
delivered on Ist April 1927. 

The plaintiffs then instituted the suit 
out of which this appeal arises for reco¬ 
very of mesno profits from 24th August 
1925, the date of tho institution of the 
first suit till 1st April 1927, the date on 
which they obtained possession. It was 
pleaded in defence that the claim was 
barred by the provisions of O. 2, R. 2, 
Civil P C. There was a dispute as re¬ 
gards the amount of the mesne profits 
claimed by the plaintiffs bub both the 
Courts below assessed it at Rs, 100. 
The Courts below relying on the ruling 


of this Court in the case of Goswami Gor- 
dhan Lalji Maharaj v. Bishamhliar Nath 
(1). have held that O. 2, R. 2, Civil P. C., 
is a bar to the present claim. 

Order 2, R. 2, requires that every suit 
shall include the whole of the claim 
which the plaintiff is entitled to make in 
respect of the same cause of action and 
that if he omits to sue in respect of any 
portion of his claim, he shall not after¬ 
wards be allowed to sue in respect of 
the portions so omitted. As pointed out 
by their Lordships of the Privy Council 
in Saminathan v. Palaniappa (2) at 
p. 148 (of 41 I. ^.) in which the inter- 
pretation of S. 34, Ceylon Civil P. C., 
which corresponds exactly with O. 2, 
R. 2, of our Court was under conside¬ 
ration : 

"The section is directed to securing the ex¬ 
haustion of the relief in respect of a cause of 
action, and not to the inclusion in one aud the 
same cause of action of different causes of 
action, even though they arise from the same 
transactions. The plaintiff, although ho ia 
hound to include in his cl.iim all tho reliefs 
which he can claim in respect of tho same 
cause of action, is not bound to include all 
causes of act on for which bo may have a 
remedy against the defendant even though they 
may arise from one and the same transaction. 
O. 2, R. 4, provides that no cause of action 
shall, unless with the leave of the Court, bo 
joined with a suit for the recovery of immov¬ 
able property, except (a) claims for mesne pro¬ 
fits or arrears of rent in respect of tho property 
claimed or any part thereof etc." 

It would seem as if there would have- 
been no right to join the claim for mesne 
profits with a claim for recovery of im¬ 
movable property if this provision were 
not to be found in the Civil Procedure 
Code. This was the view expressed by 
the learned Judges of this Court in two 
Full Bench cases, namely, Bant Dayal v, 
Madan Mohan Lai {Z) at pp. 431 and 
439, and Nandan Singhv. Ganga Prasad 
(4) at p. 516. If a plaintiff had been 
bound to claim future mesne piofits in 
a suit for recovery of possession of his 
immovable property there would have 
been no necessity to provide an exception 
as is done in R. 2. 

The Full Bench case Nandan Singh 
V. Gayiga Prasad (4) was followed in 
Maho7ned Ishaq Khati v. Muhammad 


(1) A. I. R. 1927 All. 716=49 All. 597. 

(2) [1914] 41 I. A. 142 = 26 I. 0. 228=(l914) 

A. 0. 618 (P.O.). 

(3) [1899] 21 All. -125 = (1899) A. W. N. 163 

(F.B.). 

(4) [1913] 35 All. 512=20 I. C. 692 (F.B.). 




» 

1931 Eam Karan v. Nakchhad (SB) (Sulaiman, Ag. 0. J.) Allahabad 431 


Rustam AH Khan (5), a case which 
arose under the new Code and the 
same view was adhered to. It is un¬ 
necessary to consider cases bearing on 
suits for redemption of mortgages and 
subsequent suits for recovery of pro¬ 
fits, for mortgages stand on an entirely 
different footing. Under O, 34, R. 7, it 
is incumbent upon a Court in a suit for 
redemption to 6x a date for payment and 
to order accounts to be taken up to that 
date. That provision is mandatory. On 
■the other hand under O. 20, R. 12, a 
Jdiscretion is given to the Court to pass 
a decree for mesne profits or direct an 
enquiry as to mesne profits from the in¬ 
stitution of the suit to be made and then 
pass a final decree for the amount found 
due. This provision is directory and not 
mandatory. 

Coming to the cases of this Court 
which alone we need consider and which 
have bearing on the question of mesne 
profits, we find that reliance has been 
placed in some of tbe subsequent cases 
on the cases of Mewa Kuer v. Banarsi 
Prasad (6). In that case, first, a suit for 
possession and for rent was brought and 
decreed. Subsequently a suit for mesne 
profits for a period which included a part 
of the period prior to the suit was filed. 
The Courts below gave a decree for the 
period subsequent to the institution of 
the suit. The Bench held that the claim 
for the mesne profits for the period prior 
to the suit was barred by the provisions 
of S. 43 of the old Code of Civil Proce¬ 
dure. That a subsequent claim for mesne 
profits prior to the suit would be barred 
is also apparent from the case decided by 
their Lordships of the Privy Council': 
Madan Moha7i Lai v. Sheo Shankar 
Sahai (7). These oases are accordingly 
distinguishable from the present case in 
which tliat point does not arise. .\:iyan 
Khan v. Sarfarz Khan (S), decided by a 
Bench considering of Walsh, J., and one 
of us is a direct authority for the pro¬ 
position that the claim for mesne profits 
■accruing subsequent to the institution of 
■the previous suit is a claim based on a 
different cause of action and is not 
barred by the provisions of O. 2, R. 2. 
There is however a single Judge decision 
in sup port of the view ta ken by the 

(6) [1918] 40 All. 292=41 I. O. 88. 

(6) [1895] 17 All. 633. 

(7) [1880] n Cal. 482. 

(S) [1920] 80 I. 0. 65. 


Courts below. Stuart, J., in Oirwar Singh 
V. Ram Piari Kuer (9) came to the con¬ 
clusion that inasmuch as 
“the law permits a plaintiff in a suit for pos¬ 
session to claim mesne profits not only up to tbe 
date of suit or decree but upto the date of 
delivery of possession, the failure of a plaintiff 
to make the claim in tbe suit for possession 
debars him from putting it forward in a sepa¬ 
rate suit.” 

He however relied on two cases re¬ 
ported in Ramdin v. Bhup Singh (10) 
and Kashi v. Bajrang (11), which re¬ 
lated to suits for redemption of mort¬ 
gages and which in our opinion, wore not 
directly applicable. His attention was 
not drawn to the case of Miyan Khan 
(8) referred to above. 

We now come to the other case relied 
upon by the Courts below, namely Go- 
swami Gordhan Lalji Maharaj v Bf- 
shambhar Nath (l), decided by Walsh 
and Banerji, JJ. Unfortunately the res¬ 
pondent in that case was not represented 
and the case was beard ex parte. The 
attention of the learned Judges was not 
drawn to the previous case of Miyan 
Khan (8) decided b v a Bench of 
which Walsh, J., himself was a member. 
The learned Judges felt considerable 
doubt as bo the correctness of the con¬ 
tention put forward on behalf of the 
defendants-appellants in that case, for 
they remarked that there was a great 
deal to be said for the plaintiff. In fact 
they should have been disposed to take 
the same view themselves if they had 
boon free to do so. They pointed out that 
O. 2, R. 2 (R. 4 ?) was directory and not 
mandatory and they also remarked that 
later on the question may be referred to 
a larger Bench for consideration. The 
learned Judges however felt that they 
could not depart from the practice of the 
Court as indicated by two cases. li-tm 
Di7i V. Bhup Singh (10), and Kashi v. 
Bajrang (11), which as we have already 
pointed out, related to the redemption 
of mortgages, and the case of Girtvar 
Singh v. Ram Piari Kuer {9) decided by 
a single Judge of this Court which we 
have noted above. This case therefore 
rather expresses the view of the Bench 
in favour of the appellant though the 
final decision of the case went against 
the defendant on the supposed_ 

(UJ A.I.R. 1924' All. 909=78170. 3’26. , 

(lOj [1908] 80 All. 225=5 A. L. J. 192-(1J08J 
A. W. N. 96. 

(n) [1908] 80 All. 36=4 A. Tj. J. 763 — {1903> 
A. W. N. -281. 
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that there was an established practice of 
the Court in favour of the bar of 
O. 2. K. 2. 

No other case of this High Court 
which relates to a subsequent suit for 
mesne profits has been brought to our 
notice. 

We may point that the preponderance 
of opinion in the other High Courts is 
undoubtedly in favour of the view that 
there is no bar of O. 2, R. 2 in such 
cases. A Full Bench, of the Madras 
High Court in ’Pannammal v. i?a7T/a- 
mirda Aiyar (12) has expressed that 
opinion categorically. It seems to us 
that the cause of action for recovery of 
possession is not necessarily identical 
with the cause of action for recovery of 
mesne profits. The provisions of O. 2, 
B. 4 indicate that the legislature thought 
it necessary to provide especially for 
joining a claim for mesne profits with 
one for recovery of possession of im¬ 
movable property and that but for such 
an express provision such a combination 
might well have been disallowed. A 
suit for possession can be brought within 
twelve years of the date when the origi¬ 
nal dispossession took place and the 
cause of action for recovery of posses¬ 
sion accrued. The claim for mesne profits 
can only be brought in respect of pro¬ 
fits within three years of the institution 
of the suit and the date of the cause of 
action for mesne profits would in 
cases be not identical with the original 
date of the cause of action for the re¬ 
covery of possession. Mesne profits ac- 
crue from day to day and the cause^ of 
action is a continuing one, and arises 
out of the continued misappropriation 
of the profits to which the plaintiff is 
entitled. In many cases the plaintiff 
may not be in a position to anticipate the 
exact amount of mesne profits to which he 
may become entitled after the institution 
of the suit. The object of O. 2, R. 2 is 

the prevention of the splitting up of one 
cause of action and not to compel the 
plaintiff to seek all the remedies which 
he can claim against the same defen¬ 
dants on account of several causes of ac¬ 
tion in one and the same suit. In one 
case the multiplicity of suits is to be 
avoided and in the other multifariousness 
of the causes of action. It is also clear 
that the bundle of facts which would 
constitute the cause of action in favour 
(12) [1915] 38 Mad. 829=27 I. O. 679 (F. B,). 
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of the plaintiff would not necessarily 
be identical in a suit for I'ecovery of 
possession and in a suit for mesne 
profits. In a suit for possession the 
plaintiff need only prove his possession 
within 12 years and the defendant's 
occupation of the property without right. 
In a suit for mesne profits he had, in 
addition, to prove the duration of the 
whole peiiod during which the dispos¬ 
session continued including the date on 
which it terminated as well as the 
amount to which he is entitled by way 
of damages. Evidence to prove these 
latter facts would undoubtedly be dif¬ 
ferent from that which would be re¬ 
quired to prove the first set of facts. 
Again, if there are a number of defen¬ 
dants who are in possession of different 
portions of the property there may be 
considerable difficulty in ascertaining 
the amount which each is liable to pay 
and the plaintiff may think it convenient 
to postpone an enquiry of such a com¬ 
plicated nature to a suit after his right 
to possession has been fully established. 

No doubt under O. 20, R. 12, a 
Court may pass a decree directing an 
enquiry into the future mesne pro¬ 
fits. But this rule has been repeatedly 
interpreted to be only directory and 
not mandatory and as giving the 
Court discretion to pass a preliminary 
decree for mesne profits. Much less 
does it compel a plaintiff to unite the 
claim for future mesne profits in a suit 
for recovery of possession of immovable 
property. 

We are therefore of opinion that in 
view of the weight of authority as weU 
as the considerations noted above the 
decrees of the Courts below are wrong 
and the present suit for recovery of 
mesne profits, which accrued after the 
institution of the previous suit and 
which had neither been claimed nor re¬ 
fused by the Court is no bar to O. 2, 
R. 2. As the amount of the damages 
has already been ascertained, we allow 
the appeal and setting aside the decrees 
of the Courts below decree the plaintiffs’ 
claim for recovery of Rs. 100 as mesne 
profits with proportionate costs in the 
first Court and full costs in the lower 
appellate Court and in this Court. 

v.b./b.k. Apjteal allowed. 
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Kendall, J. 

Baghunandaii Prasad —Applicanb. 

V. 

Emperor —Opposite Party. 

Criminal Revn. No. 828 of 1930, Deci¬ 
ded on 16th March 1931 against order 
of Sessions Judge, Bareilly, D/- 13th 
August 1930. 

(a) Criminal P. C. (1898),^ S. 133—“Com¬ 
munity’’ mean* same as “neighbour* ' or 
‘•public’’. 

The meaning of the word “commnntty’’ as 
used in para 8, S. 133, canuut be distinguished 
from the words -“public’’ or “neighbours’’. 
Hence an act found to be injurious to the 
physical comfort of the neighbours must be 
hold to be so to the physical comfort of the 
'‘community’’: 57 I. C. 829; 34 Cal. 73 and -25 
Cal. 4'25, liel. on. [P •134 0 1] 

(bj Criminal P. C. (1898), S. 539 (b)— 
Failure to record memorandum of observed 
facts at inspection would not vitiate pro¬ 
ceedings unless it occasions failure of justice 
prejudicing accused. 

Failure to record a memorandum of the rele¬ 
vant facta observed it the inspection in spite of 
the mandatory provisions of S. 539 fb), though 
an irregularity, would not be si^fTicient to viti¬ 
ate the whole ot the proceedings unless it occa¬ 
sions a failure of justice by prejudicing the 
accused. [P 4C4 C 1] 

G. S. Pathak — icr Applicant. 

N. U. A. Siddiqi —for Opposite Party. 
The Assistant Govt. Advocate —for the 
Crown. 

Judgment—This is an application for 
the revision of an order of the City 
Magistrate of Bareilly made under S. 133, 
Criminal P. 0., forbidding the applicant 
to work the engine of his factory from 
9 p. m. to 5 a.m. The learned Sessions 
Judge after considering the case fully 
has declined to interfere with the orders 
passed. The applicant owns a factory 
in the city, the engine of svhich it ap¬ 
pears, makes a considerable noise, but 
the factory has boon working for a 
number of years. A complaint was 
made in March 1930 and the evidence 
produced before the Magistrate showed 
that although the factory had been 
working for some years in a congested 
part of the town, new machinery had 
been added from time to time and espe¬ 
cially an oil engine bad been replaced by 
a 'steam engine within the last two 
years. The complaint alleged that the 
noise made by this engine amounted to 
a public nuisance within the moaning of 
Ch. 10, Criminal P. C., and the question 
before the Court was whether in the 
ciroumstancos of the case it could bo 
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held to be “injurious to the physical 
comfort of the community”. The Ses¬ 
sions Judge has come to certain findings 

which may be summarized as follows: 

“it is impossible for the complaioaufc to 
sleep at night or to concentrate on his work 
during the day. The factory has Iseen iu exis¬ 
tence for a good many years and it is difficult 
to see how the Courts cm order the removal of 
a well-established factory merely because it is 
a nuisance to its neighbours. The noise of the 
engine may, when it is working fully, be a 
groat nuisance to the neighbours but it cannot 
bo said that the noise of the steam engine in 
these days of hideous noises is so intolerable as 
to make the life of the neighbours impossible." 

Assuming as I must do that tbaso 
findings arc coreot, the question is whe¬ 
ther the Magistrate was justified iu 
interfering with the working of the 
engine under S. 133, Criminal P. C. It 
is not necessary to show that the noise 
made by the working of the engine is 
absolutely intolenble. The finding of 
the Sessions Judge is sufficient to show 
that it is a serious nuisance to the 
neighbours, and not only to the com¬ 
plainant. If it is a serious nuisance and 
if it is sufficient to prevent neighbours 
from sleeping at night and from concen¬ 
trating on their work during the day, it 
must undoubtedly be held to be injurious 
to their physical comfort. The para¬ 
graph to which I have referred in S, 133, 
Criminal P. C.. does not, it is true, men- 
tion the phjsicil comfort of neighbours 
but the physical comfort of the commu¬ 
nity, And I have been asked on behalf of 
the opposite party to hold that the terms 
“neighbours" and community are for 
the purpose of this section interchange¬ 
able. Certain decisions have been poin- 
ted to, viz : Krishna Mohan Banerji v. 
A. K. Guha (1), Bcrckefeld v. Emperor 
(2), Indra Nath Banerji v. Queen-Em¬ 
press (3), among others in which action 
has been taken under this section in 
somewhat similar circumstances, and iu 
which so far as can be judged from the 
reports, the evidence related to the physi¬ 
cal comfort of neighbours. Moreover it 
has been pointed out that Ch. 10 relates 
to "public nuisance” and although the 
words in the paragraph are not the 
physical comfort of the public it would 
be very difficult to hold, after reading 
the whole of the section, that the legis¬ 
lature really intended to discriminate 
between the public and the community. 

‘(1)09201 57 1.0.829. “ 

(-2) [19071 34 Cal. 73-5 Or. L. J. 45. 

(3) [1898] 25 Cal. 425. 
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In S. 268, I. P. C., a person is said to be 
guilty of a public nuisance: 

“Who does any act .... which causes any 
common injury, danger or annoyance to the 
public or to the people in general who dwell or 
occuny property in the vicinity.” 

If the public nuisances referred in 
Ch. 10, Criminal P. C. are equivalent to 
the jublic nuisances deBned in S. 268, 
I. P. C., the public and again “people in 
general v;'ho dwell or occupy property In 
the vicinity”, or in other words the 
neighbours, must be regarded as to all 
intents and purposes the same body of 
people. I can 6nd no authority for dis¬ 
tinguishing the meaning of the word 
‘community” (which according to the 
dictionary is a relative term) either from 
the public or the “neighbours.” It is 
certainly curious that the word com¬ 
munity” is used in para 3, S. 133, 
whereas references in other parts of the 
section are to the i)uhlic or persons 
living or carrying on business in the 
neighbourhood, etc., but after considering 
the matter to the best of my ability I do 
not think that there is sufficient reason 
for making a definite distinction and for 
holding that a man may carry on a trade 
or occupation or keep goods or merchan¬ 
dise that is injurious to the health of 
physical comfort of his neighbours or of 
the public without becoming liable to an 
order under S. 133 merely on the ground 
that there may be some part of the com¬ 
munity which is not affected. 

Another point that has been taken in 
supioitof the application is that both 
the Idagistrate and the .Tudge made a 
local inspection of the factory, but failed 
to record a memorandum of the relevant 
facts obseiAed at the inspection in spite 
of the mandatory provisions of S. 539 (b), 
Criminal P. C. If there was a formal 
inspection under this section after due 
notice to both parties, as I understand 
there was, it was necessary to record the 
memoranuum, and as none was recorded 
there was an irregularity in the proceed¬ 
ings. This however would not be suffi¬ 
cient to vitiate the whole of the proceed¬ 
ings unless it occasioned a failure of 
iustice by prejudicing the accused. All 
ihat the Judge appears to have done%yas 
to go to the spot and observe the position 
of tbe factory. The Magistrate has 
given a full account of bis inspection in 
the course of bis judgment, and the mere 
tact that a separate note was not recorded 


can hardly have prejudiced the applicant 
who had a full opportunity of drawing 
attention to any inaccuracies in tbe 
Magistrate’s description when he made 
his application to the Sessions Judge. 

In these circumstances I do not think 
that there is any occasion for me to in¬ 
terfere with tbe orders passed. If tbe 
Magistrate could act under the section, 
as it seems to roe he was justified in 
doing, no fault can be found with the 
nature of tbe order passed for regulating 
the conduct of tbe applicant’s trade or 
occupation in such a w’ay as to interfere 
as little as possible with the comfort of 
the neighbours. The application there¬ 
fore fails and is dismissed. 

S.N./r.K. Application dismissed. 
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King, J. 

Bam Ghulam —Applicant. 

V. 

Emperor —Qpposite Party. 

Criminal Ref. No. 143 of 1931, Decided 
on 8th March 1931, made by Addl. Ses. 
Judge, Pilibhit, D/- 14th February 1931. 

Criminal P. C. (1898), S«. 347 and 210— 
Complaint under S. 363, I. P. C.—Examina¬ 
tion and cross-examination of prosecution 
witnesses—Charge framed—Defence witnes¬ 
ses examined and cross-examined — Charge 
amended and accused committed to Sessions 
for offence under S. 366, 1. P. C.—No right 
to accused of further examination and cross- 
examination to disprove amenoed charge^ 
Procedure by Magistrate held to be right. 

A complaint of an offence under S. 363, 
I. P. C., was filed. The prosecution witnesses 
were examined and cross-examined. A charge 
was framed and all tbe defence witnMses were 
also examined and cross-examined. ,Tbeti the 
Magistrate acting under S. 347, Criminal P. C 
amended and framed the charge under S. 366, 
I. P. C.. and passed the commitment order. 

Btld : that the procedure o^f the Magistrate 
wa" not illegal. The accused had no right of 
further examination and cross-examination o 
disprove the amended charge as every possible 
defence had been given. The amended charge 
must be deemed to be framed under S. 210. 
After tbe commitment, tbe proceedings must be 
deemed to be in an inquiry uudoe Chap. 18 and 
not in a trial. Further examination and cross- 
examination could be made in Court of Sea- 
Bion : A. I. R. 1924 All. 665, Expl. 

tP 435 C 1,2] 

Order.—This is a reference for quash¬ 
ing an order of commitment under S. 215,. 
Criminal P. C. 

The case started on a complaint of an 
offence under S. 363, I. P. C. The prose- 
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oufcion witnesses were examined and 
cross-examined. A -charge was framed 
under S. 363. All the defence witnesses 
whom the accused wished to produce 
were also examined and cross-examined 
and the case was closed. When the case 
was pat up for passing orders next day 
the Magistrate came to the conclusion 
that the evidence disclosed a prima facie 
case under S. 366, I. P. C. which is ex. 
clusively triable by the Court of Session. 
Acting under S. 347, Criminal P. C., the 
Magistrate framed a charge under S. 366, 
I. P. C., and passed the commitment 
order which is the subject-matter of this 
reference. 

The accused made an application com¬ 
plaining that he had been deprived of his 
right of further cross-examination of the 
prosecution witnesses and his right of 
producing further defence witnesses to 
disprove the amended charge. The 
learned Additional Sessions Judge held 
that the application was well founded 
and that the accused must be given an 
opportunity of further cross-examination 
and of producing further defence evidence 
before he could be committed for trial. 

I do not think there is any illegality 
in the procedure adopted. Under S. 347, 
Criminal P. C., the Magistrate could 
commit the accused "under the provisions 
hereinbefore contained,” i e., the -provi¬ 
sions contained in Chap. 18. He need not 
start proceedings do novo, but he must not 
deprive the accused of any right which 
ho might havo exercised under Chap. 18 
if the case had been treated as an in¬ 
quiry under that chapter from the outset. 

But I cannot find that the accused has 
been deprived of any right which he 
might have exercised under Chap. 18. He 
has cross-examined all the prosecution 
witnesses. He has produced all the de¬ 
fence evidence that he wanted to produce. 
He had no further right of cross-examina¬ 
tion after the framing of a charge under 
8. 210, Criminal P. C., and the amended 
oharge must be deemed to have been 
framed under S. 210. He had no right to 
iproduco further defence witnesses in the 
Magistrate's Court, although if he had 
named any further defence witnesses the 
Magistrate might, under S. 212, have 
thought fit to summon and examine them. 
As a matter of fact the accnaed did not 
name any fresh defence witnesses, bub 
asked that the witnesses already exa¬ 


mined should be summoned to give evi¬ 
dence on bis trial. 

The .-Additional Sessions Judge relied 
upon the ruling Mohan Lai v. Emperor 
(l) which certainly does support his view. 
The facts of that case were very similar 
and a single Judge took the view that 
S. 231, Criminal P. C. was applicable and 
the accused must, after the amendment 
of the charge, be allowed to recall prose¬ 
cution witnesses for further cross-exami¬ 
nation and to produce further defence 
evidence. With due respect to the learned 
Judge I do not think S. 231 applies tc the 
facts of this case. It only applies to the 
alteration of a oharge after the com¬ 
mencement of the trial. But all the pro- 
ceedings in the Magistrate’s Court must 
be held to be proceedings in an inquiry 
under Chap. 18, and not proceedings in a 
trial, as soon as the Magistrate decides 
under S. 347 to commit the accused for 
trial in the Court of Session. The ac¬ 
cused has exercised every right he could 
have exercised in an inquiry under 
Chap. 18. He will be tried in the Court of 
Session where he will have the opportu¬ 
nity of cross-examining all the prose¬ 
cution witnesses over again. All his 
defence witnesses will also be examined 
oyer again. If he now wishes to produce 
fresh defence witnesses, whose names did 
not occur to him whan he was asked for 
a list under S. 211 (1), the Magistrate 
has discretion to summon such fresh 
witnesses. 

In my opinion the procedure was not 
illegal or irregular and the accused has 
not been prejudiced in any way. 

I reject the reference. The order of 
commitment will hold good. 

B.v./r.k. Reference rejected. 

(l) A.'l. li. 1924 All. 665=:81 I. C. 318=25 
Cr. L. J. 793. 
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Young, J. 

Daulat Bam Asthana —.Applicant. 


V. 

Emperor—Opposite party. 

Criminal Revn. No. 777 of 19.30, De¬ 
cided on 13th March 1931, against order 
of Second Addl. Sessions Judge, Gorakh¬ 
pur, D/- 31sb October 1930. 

Criminal P C. (1838), S. 528 (l)—No Soi- 
•ion. Judge and much lei» Additional Sea- 
aion.Judgeha.juri.diclion to transfer ap- 
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peal on file of Additional Sessions Judge to 
bis own file. 

The Sessions Judge has no jurisdictiou, either 
under the provisions of the Criminal P. G., or 
under his inherent power?, to transfer an appeal 
from the file of an Additional Sessions Judge to 
his own file. Much less therefore can another 
Additional Sessions Judge, purporting to act as 
the Sessions Judge under S. 17 U) transfer such 
an aoneal to the file of the Sessions Judge. 

[P 430 C 2] 

Iqlal Ahmad, Saila Nath Mitlcerji and 
Jlarnandan Prasad —for Applicant. 

/f.ssfs/aui Govt. Advocate — for tho 
CrowD. 

Judgment.—This is an application in 
revision against an order of the Second 
Additional Sessions Judge of Gorakhpur 
purporting to act as tho Sessions Judge 
of Gcrakhpur, whereby he transferred a 
criminal appeal filed l)y one Mr. Daulab 
Ram Asthana from the file of the First 
Additional Sessions Judge of Gorakhpur 
sitting at Basti to tho file of the Sessions 
Judge. 

Mr. Daulat Ram Asthana was charged 
before a Subdivisional Magistrate of 
the First Class, Mr. Ahmad JIasan, under 
Ss. 12 and 13, Printing Press and Regis¬ 
tration of Books Act (Act 25 of 18601. 
It appears that the press bad been under 
the control of the District Board itself, 
and the Chairman of that Board had in 
due course made tho proper declaration, 
as required by the Act. The Distiic 
Board however thought it would be 
more convenient that the press should be 
in the ciiarge of the Education Commit- 
too. and the press was put m the charge 
of the Education Committee who in turn 
asked Mr. Asthana. an advocate Practi¬ 
sing at Basti. and also a member of the 
District Board and Education Com¬ 
mittee. to take charge of the press. Tho 
Chairman of the District Board, for some 
reason or other not disclosed,_ thought it 
bis duty to draw the attention of the 
District Magistrate to the fact that the 
District Board bad delegated its aubho- 
rity over the press to the Education 
Committee, and went so far as to suggest 
that the declaration given by himself as 
Chairman would not now be operative. 
It is difficult to understand the reason of 
such a communication from the Chairman 
to tho District Magistrate, and one can 
only speculate ; but the District Magis¬ 
trate made a complaint concerning 
Mr Asthana for not filing a declaration. 
The case was sent for trial to the Sub- 
divisional Magistrate, Mr. Ahmad 
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Hasan, and after trial Mr. Asthana was 
convicted and sentenced in all to six 
months' simple imprisonment and a fine 
of Rs. 1,000. Mr. Asthana filed an ap¬ 
peal in the Court of the Additional Ses¬ 
sions Judge of Basti, and for some reason 
or other, which reason again is not 
apparent, this transfer was made by the 
Second Additional Sessions Judge ab 
Gorakhpur, of bhe appeal from the file of 
the Additional Sessions Judge ab Basti 
to the file of the Sessions Judge. 

Mr. Iqbal Ahmad, on behalf of the 
applicant, contends that tho order was 
made without any jurisdiction, and 
without any notice, to him and that it 
is ultra vires. I am satisfied that the 
contention of counsel for the applicant 
is sound. I can find nothing in the 
Criminal Procedure Cede which gives 
jurisdiction to the Sessions Judge him . 
self to transfer an appeal from the file of 
an Additional Sessions Judge to his own 
file, and oven supposing a Sessions Judge 
had such jurisdiction, counsel who ap¬ 
pears for the Crown cannot point out 
any provision in the Criminal Procedure 
Code by which an Additional Sessions 
Judge can issue such an order to another 
Judge of equal jurisdiction to himself. 
On this latter point it is suggested that 
authority is given under S. 17 (4), Crimi¬ 
nal P. C-. to a Sessions Judge, when he 
himself is unavoidably absent or incap¬ 
able of acting to make provision for tho 
disposal of any urgent application ay an 
Additional or an Assistant Sessions 
Judge. That is the only provision of the 
Criminal Procedure Code to which I am 
referred for the proposition that an 
Additional Sessions Judge can transfer 
cases from the file of a brother Addi¬ 
tional Sessions Judge to that of the 
Sessions Judge. It is admitted by coun¬ 
sel for bhe Crown that there was no 
application in this case at all. An appli¬ 
cation within the meaning of S. 17 (4) 
must be an application which is recog¬ 
nized by law, that is, a document pro¬ 
perly stamped. There was not even an 
oral application in Court. In fact it is 
one of the peculiarities of this case that 
no one appears to know how this matter 
came to the attention of Mr. Ziaul 
Hasain at all. At any rate, it is clear 
there was neither an application in the 
proper sense of the word nor an oral ap¬ 
plication by counsel in Court. There 
certainly was no urgency about it. So 
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it is pevfecbly clear that S. 17 (4) cannot 
give jurisdiction in this matter to the 
Second Additional Sessions Judge who 
'passed the order. 

It is, in toy opinion, also clear, even 
supposing it could be shown that 
Mr. Ziaul Hasan had authority to act 
judicially for the Sessions Judge, that 
the Sessions Judge himself had no juris¬ 
diction to make any such order. The 
only section in the Criminal Procedure 
Code which deals with the power of a 
Sessions Judge to transfer a case is S. 528 
(1), which enacts that any Sessions Judge 
may 

*■ with(1raw any case from, or recall any case 
which he had made over to, any Assistant Ses¬ 
sions Judge subordinate to him.'* 

Nothing whatever is said as to any 
power to withdraw any case or recall 
any case from an Additional Sessions 
Judge. In fact, if one refers to S. 17 (3), 
Criminal P. C., it is sean that the Code 
itself enacts that Assistant Sesjions 
Julges shall be subordinate to the Ses¬ 
sions Judge ; but does not enact, for the 
purposes of that section at any rate, that 
the Additional Sessions Judge shall be 
subordinate to him. There is a distinc¬ 
tion made between the position of an 
Additional Sessions Judge and that of an 
Assistant Sessions Judge. Counsel for 
the Crown is forced to rely upon what 
he calls the inherent jurisdiction of a 
Sessions Judge, from the very nature of 
his office, to transfer cases from the 
Court of an Additional Sessions Judge to 
his own Court. Where however the 
powers of transfer of the Sessions Judge 
are expressly set out in S. 523 (l) ^ it is 
impossible to allow any further “inhe¬ 
rent ’’ powers of transfer. 

A further point has been taken by 
counsel for the applicant that jurisdic¬ 
tion has been given by a Gazette Notifi¬ 
cation of the Govornmont on 2Qd Janu¬ 
ary 1926, to the First Additional Ses¬ 
sions Judge of Gorakhpur at Basti to try 
cases and appeals arising from judgments 
passed by the Magistrate of the Baiti 
District. The actual words of the noti¬ 
fication, which of course has the effect 
of law, are that 

"llie First -Vllitiooil Se‘i?ions Judge of Gorakh¬ 
pur at litsti ihall try case®'idmitlod and ap- 
po.ilfl nriaing from judgments passed bv the 
.'Iigifltraic of Basti.etc.” 

It is contended that the word “shaU" 
must bo construed as it would be con¬ 
strued in any statute, that it is manda,- 


tory, and that it is impossible to read 
" shall ” as “ may.” There is another 
notification which deals with the work 
of the First Additional Sessions Judge of 
Gorakhpnr sitting at Gorakhpnr of the 

same date, which enacts that he 
“ shall try all those cases committed and ap¬ 
peals arising from judgments passed by the 
Magistrates of Gorakhpur District which are 
not tried by the Sessions Judge himself or 
which are transferred bv the Sessions Judge to 
his file." 

It appears to me that there is force in 
this contention. It is difficult to associ¬ 
ate the provision that the Judge of Go- 
rakhpur at Basti shall try appeals from 
the Magistrates of the Basti District 
with any concurrent jurisdiction of the 
Sessions Judge at Gorakhpur in the 
same matters. While the word “shall” 
is used the notification is subject always 
to all the provisions iirescribed in the 
Criminil Procedure Code, which means 
that the powers of the High Court as 
regards transfer are not interfered with 
in any shape or form by tlie notification. 
I am therefore, satisfied that the orders 
complained of, dated 25th October and 
31st October 1930, are without jurisdic¬ 
tion and must be quashed. The case 
will go back to the First Additional 
Sessions Judge of Gorakhpur at Basti to 
be heard and concluded according to law. 
If there is anv real reason for a transfer 
of this case to any other Court, a proper 
application supported by affidavit will 
no doubt be made in the High Court. 

S.N./r.K. Orders quashed. 
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PULLAN, J. 

Banqi Lai—Applicant. 

V. 

Emperor—Opposite Party. 

Criminal Revn. No. SCO of 1930, De¬ 
cided on 7th April 1931, against order of 

Sessions Judge. Ghazipur. 

P. C. (1898), S. 110—Coie of 
lrouble*orne and ill-tempered person who at 
times has thrown brick bats at others is not 
covered by S. 110. 

A mau may be quarrelsome. Ho may 
objected to au order of ft >rutiicipai 
closing his shop ; be may have even threatened 
the members of the Boird because of the action 
taken by them, but this docs not niake him a 

desperate character or one who IS , 

the community. Kven if be V>rows bricks into 

people's bouses or on to the ’ eSarsc- 

m/m .We him danpero-■■ cr 

ter, though it cert*iDly suspicions of 
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his sanity and his case docs not come under 
S. 110 : 5 C. ir. N. 219, Bff. [P 138 C 2] 

E. D. Malaviya —for the Applicant. 

Assista7it Govt. Advocate — for the 
Crown. 

Order.—This is an application in 
revision of an order of the Sessions Judge 
of Gbazii)ur who has upheld the order 
of a Magistrate of the First Class bind¬ 
ing over the applicant Bangi Lai under 
S. 110, Criminal P. C. 

A report was made against this man by 
the police of Ballia that he was a danger¬ 
ous and desperate character and his being 
at large without security was hazardous 
to,the community. No less than 43 wit¬ 
nesses were examined for the i)rosecution 
in order to show that this man is a dan¬ 
gerous and desperate character and he 
produced 47 witnesses in his defence to 
show that he was not. The Magistrate 
who tried the case went through all these 
witnesses in detail and believed those 
who were called for the prosecution in 
preference to those who were called for 
the defence. The Sessions Judge says 
that he carefully considered the evidence 
and heard arguments on both sides, but 
in his judgment ho does not make men¬ 
tion of any single witness for the de¬ 
fence although one of them pays land 
revenue to the amount of Rs. 850 and a 
municipal tax of Rs. 55; another is the 
head master of a school and two at least 
are assessors of the Judges Court. All 
these persons .give definite evidence to 
the effect that the man is of good char¬ 
acter, that ho is not .even quarrelsome 
and that they never hoard that ho in¬ 
dulges in the peculiar habit of brick¬ 
throwing with which he is credited by 
the prosecution witnesses. I have been 
carefully through the whole evidence in 
this case and I have very grave doubts 
as to whether this is a case which falls 
within the meaning of Cl. (f), S. 110, 
Criminal P. C. The evidence against 
this Bangi Lai amounts to this. The 
man used to keep a pan shop in Ballia 
city. 

An objection was made to his manner 
of keeping the shop aud the company 
which assembled there, and the Munici¬ 
pal Board ordered the shop to bo closed. 
He apparently was very angry at this 
order, and he subsequently obtained a 
modification of the order, for the shop 
was reopened in the name of his brother. 
Incidentally this Bangi Lai is the son of 
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a ebaprasi of the Munsif’s Court, ho is 
himself a candidate for a^similar post, 
and nothing is known against his char¬ 
acter in the Munsif’s Court. It does not 
appear that any one has told the District 
Judge that he is an unsuitable person to 
be a chaprasi. The persons who give 
evidence against him are first and fore¬ 
most the Chairman and other members 
of the Municipal Board, and, secondly, 
persons who are clearly under their 
influence. They are able to show that 
he has been engaged in some petty as¬ 
saults with his neighbours, and he is in 
particular charged with threatening the 
cook of one Nanku Prasad. The cook is 
not a witness, but Nanku Prasad com¬ 
plained about the conduct of this man 
towards his cook. All this evidence 
may be true. 

The man may be quarrelsome ; he 
may have objected to the order of 
the Municipal IBoard closing his shop; he 
may have even threatened the members 
of the Board because of the action taken 
by them; but this does not make him a 
desperate character or one who is danger¬ 
ous to the community. Even if be 
throws bricks into people’s houses or on 
to the streets, though his allegation is 
far from being proved, I am not 
certain that this makes him a dangerous 
or desperate character, though it cer-i 
tainly arouses suspicions of his sanity. 
This view is supported by the case of 
Akhoy Kumar v. Queen Empresi (l). My 
own opinion of the evidence is that the 
allegation against this man that be habi¬ 
tually throws bricks is overstated. He 
may have once thrown bricks at some¬ 
body or into somebody’s house, but I can¬ 
not believe that a person who makes a 
habit of so doing could obtain the support 
of a considerable number of his neigh¬ 
bours who totally deny that he throws 
bricks or that they ever heard that any¬ 
body was frightened of him. I consider 
that this case has been greatly exagger- 
ated and that it was no case for the 
operation of S. 110, Criminal P. 0. If 
the accused has assaulted anybody those 
persons should proceed against him in 
the ordinary course on the specific 
charges which they are prepared to al¬ 
lege. In my opinion this is an improper 
attempt to bring within the very vide 
provision of S. 110, Criminal P. C , a 
man possibly a troublesome and illtem- 

, 11) U9013 5 0. W. N. 219. 
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fpered man who has managed to fall foul 
of some persons in high places in the 
town in which he lives. I allow the 
application, set aside the whole pro- 
oeo.ling and order that the applicant be 
discharged and the bonds executed be 
cancelled 

b.v./r.k. Application allowed. 
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Young and Sen, JJ. 

Emperor 

V. 

Bam Adhin Singh ani others :— Ac¬ 
cused. 

Criminal Appeal No. 656 of 1930 (con¬ 
nected with Criminal Appeals Nos. 701 
and 930 of 1930) Decided on 9th April 
1931, against order of Addl. Sess. .Judge, 
Benares, at Jaunpur, D/- 11th August 
1930. 

^ (a) Criminal P. C. (1898), S. 417—In 
appeal on acquittal there is always presump¬ 
tion in favour of innocence of accused. 

The rules and the limitationsaSacting appeals 
■from acquittals are on a par with those relating 
to appeals from convictions. An appeal from 
the verdict of the jury stands upon a diflerent 
basis. In an appeal from an order of acquittal 
there is always a presumption in favour of the 
innocence of the accused. This presumption 
vary materiallv aflects the question of onus, 
which except within a limited range of cases 
lies upon the Otowo, and whore the Rnding of 
the subordinate tribunal is in favour of the ac¬ 
cused, the burden lies upon the prosecution to 
prove that the finding reached by the Court be¬ 
low. was not justified by the evidence. Whore 
the evidence agviust the aooused is too scanty 
or insuHicient to support the charge, the finding 
of the Court below cannot be displaced. Again, 
where the case is somewhere on the border line 
or very near it and it was possible foe the 
Court, upon a balance of probabilities, to hold 
a person guilty or not guilty, the reversal of the 
order of acquittal is not only undesirable and 
inexpedient but is calculated to oiuse a miscar¬ 
riage of justice. Where however the balance of 
ovidence is distinctly against the accused or 
where maleri al evidence has been nai^ppreoi- 
ated, overlooked or ignored, the High Court is 
bound to step in as much in the interest of the 
administration of justice as of the public gener¬ 
ally ; 20 All. 459. Foil. [P 441 C 2 ; P 412 C l] 
<b) Criminal P. C. (1898), S. 417—Appeal 
on acquittal should not be allowed unless 
lower Court's judgment is perverse — Cri¬ 
minal P. C. (1898), S. 272. 

It is not because a Judge or a Magistrate his 
taken a view of a oise in which Government 
does not coincide, and his acquitted accused 
persons, that an appeal from his decision muse 
oecessirily prevail, or that the High Court 
should be called upon to disturb the ordinary 
course of justice, by patting in force the arbi¬ 
trary powers) conferred on It by S. 272. The 


doing so should be limited to those instances in 
which the lower Court has so obviously blun¬ 
dered aud gone wrong as to produce a result 
mischievous at once to the administration of 
justice and the interest of the public : 4 All. 

Rel. on . : 9 All. 523 (P. C.) ; All. 212 
and 21 All. 122. Ref, [P 442 0 1] 

(c) Penal Code (1860), S, 148 — Where 
there is conflicting and perjured evidence 
brought before Court, one sure ground for 
conviction or acquittal is to proceed by 
marks of injury on person of accused. 

In a c.ase under S. 143, where the evidence is 
entirely coatlicting whore both the parties have 
consciously produced before the Court perjured 
evidence and where the real motives, which led 
to the fight between the parties cannot bo 
known not o.in it be ascertained with anything 
like reasonable certainty as to whose lathi or 
spear struck whom, the one sure ground upon 
which the Judge can proceed is by the marks 
of injutv upon the persons of those who ar^ 
charged with the ofience. [P 442 C 2] 

The Government Advocate — for tho 
Crown. 

Captain K. 0. Cirleion—lot Accused. 

Sen, J. — Baldeo Koeri, Bisheshar, 
Sahadeo, Hemraj, Lurkhur, Raradeo, 
Munnu, Deoraj, Sukhraj, Khurkhur, Jai- 
sri, Jliullar, Glrja Dasaundhi and Rama- 
dhar were committed to the Court of 
Session at .Jaunpur to take their trial 
under Ss. 307/149 and 148, I. P. C. Of 
the above persons Baldeo was also 
charged of an offence under S. 302, I. 
P. 0. 


Twelve of these persons are residents 
ot Pindri, they are koeris by cisto and 
are related. Two of the accused, namely 
Girja and Raraadhar are Dasaundhia by 
caste. They have got no interest in 
mauza Pindri. They are residents of 
mauza Nageshra. 

The learned Sessions Judge acquitted 
Baldeo under S. 302, I. P. C. He ac¬ 
quitted all the accused persons of the 
offence under Ss. 307/149, I. P. 0. 
Ha also acquitted Baldeo, Jaisri, Jhul- 
lar, Girja and Ramadhar of the offence 
under S. 148, I. P. G., but convicted 
Bisheshar, Sahdoo, Hemraj alias Hannu, 
Lurkhur, Ramdoo, Munnu, Deoraj, Sukh¬ 
raj and Khurkur under S. 148, I. P. 0., 
and sentenced them to various terms of 


imprisonment. 

The Local Government has appealed 
from the order of the Sessions Judge (1) 
acquitting Baldeo under Ss. 302/149 and 

148, I. P. G., (2) acquitting the 

13 persons of the offence under S. 30// 

149, I. P. C., and (3) acquitting Jaisri, 
Jhullar, Girja and Ham Adbar of offenoea 
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under S. 148, I. P. C. This is Criminal 
Appeal No. 930 of 1930. 

Bisheshar and eight ethers, who have 
been convicted under S. 118, I. P. C , and 
sentenced to various terms of imprison¬ 
ment, have also appealed to this Court. 
Their appeal is No. 701 of 1930. 

There is yet another appeal. This is 
Criminal Appeal No. 656 of 1930. A 
counter charge under S. 148 was pre¬ 
ferred against certain thakurs who were 
residents of Patti Kiratrai. The learned 
Sessions Judge convicted five of the tha¬ 
kurs, namely Bamadhin Singh, Binde- 
shri Singh, Parsidhi Singh, Chulbul 
Singh and Ram Lai Singh and sentenced 
them'to various terms of imprisonment. 
5?hese five persons have challenged the 
legality and correctness of the convic¬ 
tion. 

On 21st March 1930, a serious riot un¬ 
doubtedly took place in manza Pindri, 
which is 18 miles from the city of Jaun- 
pur. In the course of this riot, one 
Murao Singh tbakur, of Patti Kiratrai 
was killed. Two other thakurs, Binde- 
shri Singh and Chulbul Singh, who were 
related to Murao Singh, were injured. 
On 22Dd March 1930 a post mortem exa¬ 
mination was held on llie corpse of 
^lurao Singh and it was found that ho 
had received a penetrating wound 2/3 ” 
X i” in the third intercostal space, near 
sternum. The Civil Surgeon was of opi¬ 
nion that the cause of death was the 
penetrating wound of the heart. Binde 
shri Singh had received two injuries and 
Chulbul Singli had received no less than 
eight injuries, two of which have been 
described to be dangerous. 

The charge of murder was brought 
against Baldeo and it was alleged that 
he was responsible for the fatal injury 
caused to Murao Singh. The charge of 
attempt to commit murder was brought 
against the li accused upon the ground 
that the injury sustained by Chulbul 
Singh was so very serious as was likely 
to cause death and that the said injury 
had been caused in puisuanco of a com¬ 
mon object. 

The evidence on the record proves to 
our satisfaction that there lias been in 
the past considerable strained relations 
between the thakurs of Patti Kiratrai 
and the Kooris of mauza Pindri. It is 
very difficult to say as to what was the 
exact cause which lei up to the riot. Tije 
©videnco produce- by the parties as¬ 


signs different reasons as to the origin 
of the fight. We find it esti-emely difficult 
to believe the evidencs of one party or 
the other. The result is that the origin 
of the quarrel must remain for ever 
shrouded itp in mystery. 

There can however be no doubt that 
there was a fight between the thakurs 
and the koeris Amongst the koeris, the 
persons who were hurt were He*nraj, 
Sahdeo, Munnu, Bisheshar, Kburkhur, 
Sukhraj and Lurkhur. Amongst the 
thakurs, the persons, who received hurl 
were Murao Singh, the deceased, Binde- 
shri Singh and Chulbul Singh. 

The thakurs lodged a police report at 
the Rampur thana on the day of the oc¬ 
currence, but this report was made after 
unusual delay and the causo for the de¬ 
lay has not been accounted for. This is 
a suspicious circumstance. In such cases 
there is always a strong temptation to 
conceal the truth, to exaggerate matters 
and to drag the names of as many oppo¬ 
nents as possible into the net. This ap¬ 
pears to have been done in this case. 
Bindeshri Singh did not go to the police 
station in person. He sent up a written 
note through Sarju Dbarkar. The report 
was made against nine persons and the 
persons alleged to have taken part in the 
riot are Bildeo Koeri, Lurkhur Koori, 
Sukhraj, Deoraj, Hannu, Bisheshar, 
Khurkhur, Girja Dasaundhi and Ram 
Adhar Dasaundhi. It was not alleged 
that Sahdeo, Ramdeo, Munnu, Jaisri and 
Jhullar had taken part in the riot. When 
the case came up before the ^lagistrate 
it appears that the case had gathered 
embroidery and five additional means 
wore introduced and the last five men¬ 
tioned persons were also alleged to^ have 
taken part in the riot from the side of 
the koeris. 

Ivl&uzdt Pindri appdstrs to 00 ho/cnloy 
of Mauza Patti Kiratrai. The village 
appears to be torn by factions which are 
led by the chief of the koeris and the 
head of the thakurs. An attempt has 
been made in this case to involve in the 
riot almost all the members belonging to 
the family of Baldeo Koori. 

Upon the evidence which has boon pro¬ 
duced in this case it is very difficult to 
find out either the cause of the quarrel 
or the fact as to which of the two par¬ 
ties was the aggressor in the light. Wa 
are convinced however that there was a 
free fight between the koeris and the 
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thakurs ancl it is not iinlikely that the 
koevis outnumbei’ed the thakurs. The 
learned Sessions Judge did not believe 
that the two Dasaundhis, Girja and Ram 
Adhar had taken part in the hght. They 
were persons belonging to a different 
caste. They belong to a different village 
and they had no interest in the dispute 
between the koeris and the thakurs. In 
agreement with the Sessions Judge wa 
hold that no case has been made out 
against the two Dasaundhis. One of the 
witnesses for the prosecution states that 
these two Dasaundhis were on terms of 
intimacy with Baldeo but this statement 
is evidently based on hearsay. 

In the fight, the thakurs and the koeris 
appear to have bean armed with lathis 
and a few spears. Puohai Ahir one of 

the witnesses for the prosecution states : 

“1 do not know which of the accused persons 

bad spears and which lathis.1 do 

not know if Lurkhur, Deocaj, Bisbeshar, Sah- 
deo, Ramdco, Girja and Kam Adhar used spears 
or lathis.” 

It is doubtful if Baldeo ICoeri was pre¬ 
sent at the riot at all. lie is a fairly 
old man. There are no marks of injury 
on his person. Murao Singh was a pahal- 
wan and an expert lathi fighter. Baldeo 
could not seriously think of engaging 
himself in a fight with Tvlurao Singh. The 
Sub-Inspector in the course of the in¬ 
vestigation in this case is alleged to have 
discovered a spear-stick from a stack of 
bhusa in Baldeo's house. Curiously 
enough, this discovery was not followed 
up to its legitimate conclusion. The 
spear was nob sent to the Chemical Exa- 
miner and the Imperial Serologist. There 
is no evidence that the spear had any 
marks of blood which it was bound to 
have, if this spear had been used in kill¬ 
ing one man and seriously injuring an- 
other as alleged by the prosecution. 

We have, no doubt, that, on the evi- 
donco as it stands, it was extremoly un¬ 
safe to convict Baldeo of an offence 
uudor S. 3J2, I. P. 0., or of any other 

offence with which he stood charged. 

* 

The case for the prosecution rests 
mainly upon the statements of six eye¬ 
witnesses. Two of them. Bindeshri Singh 
and Chulbul Singh, are highly interested 
witnesses. The ramainiog four are men 
of no status or position; one of them, 
Munnu, is a Chacnar by caste and is resi¬ 
dent of a hamlet close to the residence 
the thakurs. The other three wit¬ 


nesses are Ram Kishore barber, Khiro- 
dhar Lobar and Phuohai Ahir. All these 
witnesses are residents of Patti Kiratrai. 
Ram Kishore and Puchai are the parjas 
of the thakurs. Bindeshri Singh is the 
mukhia of the village. These witnesses 
are clearly amenable to the influences of 
the thakurs. 

It appears from the statements of the 
prosecution witnesses that at the time of 
the riot, people, other than those, who 
were residents of Patti Kiratrai, wore 
also present. It has not been explained 
why these witnesses have not been pro¬ 
duced by the prosecution. We are of 
opinion that we should not interfere with 
the order of acquittal. The offences 
under Ss. 307/149 have not been brought 
home to any of the respondents. The 
case against Baldeo has not been proved 
under any of the three sections under 
which he stood charged. Upon the evi¬ 
dence on the record, it will be extremely 
unsafe to interfere with the finding of ac¬ 
quittal recorded by the Sessions Judge 
with reference to laisri, Jhullar, Girja 
and Ram Adhar. We would therefore 
dismiss this appeal (Criminal .appeal No. 
930 of 1930). 

In Criminal Appeal No. 817 of 1928 
which was decided by the learned Chief 
Justice and one of us on 25th November 
1929, the principles, which should guide 
this Court in entertaining an appeal from 
acquittal by the Local Governrneut, have 
been discussed at some length. We 
would reproduce the following passage 
from the judgment. An appeal from an 
acquittal is an extraordinary remedy',and 
the right to appeal received a statutory 
recognition for the first time in the year 
1872. Ceitain conditions peculiar 
to this country called for this provi¬ 
sion of law. The rules and the limita¬ 
tions affecting appeals from acquittals 
are on a par with those relating to ap¬ 
peals from convictions : see Qneen-'Em- 
press v. Prag’iut (l) and the jilain langu¬ 
age of S. 423, Criminal P. C , clearly in¬ 
dicates that the legislature never intended 
to recognize any difference between the 
two. An appeal from the verdict of the 
jury stands upon a different basis 

In an appeal from an order of acquittal 
it ought to be remembered that there is 
always a presumption in favour of the! 
innocence of the accused. This presuinp- 
tion ver y materially affects the question 

(1) [I89sj 20 'aU. 
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|of onus, which except within a limited 
range of cases lies upon the Crown, and 
where the finding of the subordinate tri* 
bunal is in favour of tlie accused, the 
burden lies upon the prosecution to prove 
that the finding, reached hy the Court 
helow, was not justified by the evidence. 
Where the evidence against the accused 
is too scanty or insufficient to support 
the charge, the finding of the Court be- 
ow cannot be displaced. Again, where 
he case is somewhere on the border line 
3 r very near it and it was possible for 
the Court, upon a balance of probabi¬ 
lities, to hold a person guilty or not 
guilty, the reversal of the order of ac¬ 
quittal is not only undesirable and in¬ 
expedient but is calculated to cause a 
Imiscarriage of justice. Where however 
jthe balance of evidence is distinctly 
against the accused or where material 
'evidence has been misappreoiated, over¬ 
looked or ignored, this Court is bound 
to stop in as much in the interest of 
the administration of justice as of the 
public generally. Certain principles, 
therefore have been laid down by 
this Court indicating the course which 
should be followed for the adjudication 
of the Government appeals. In Empress 
V. Gai/adin (2) Straight, J.. is reported to 
have observed: 

“It is not because a Judge or a ^Magistrate Has 
itaken a view of a case iu which Governmout 
does not coincide, and has acquitted accused 
persons, that an appeal from his decision must 
necessarilv prevail, or that this Court should 
be called upon to disturb the ordinary course 
of justice, by puttiug in force the arbitrary 
powers conferred on it by S. 272. The doing 
*so should be limited to those instances in 
which the lower Court has so obstinately 
blundered and gone wrong as to produce a 
result mischievous at ouce to the admiuistra- 
tion of justice aud the interests of the public. 

We accept this statement of law with 
u slight variation. If the lower Court 
has obviously blundered, we have a clear 
duty to interfere. It is not necessary 
that the lower Court should have ob¬ 
stinately blundered" or erred in its con¬ 
clusion “egregiously and foolishly.'’ The 
aforesaid decision was follosved in Queen- 
Empress V. Gobardhan (3). In Empress 
V. Robinson (4) Tyrrell and Blair, JJ-. 
have adopted with approval the follow¬ 
ing view which was expressed in Gaya- 
din’s case. ^ 

"In considering an appeal by Goverameut 

(2) [1882] 4 All. 148. 

<3) [1887] 9 All. 528 (P. B.). 

(4) [1394] 10 All. 212=(1894) A. . N. 49. 


against an order of acquittal, it is not for the 
High Court to siy whether, if it had been try¬ 
ing the case, it might not have taken a view 
opposed to that of the lower Court. That is nob 
the test to be applied to determine such an ap¬ 
peal. While the High Court recognizes the 
necessity for the esisteoce of such powers in 
the Local Government in this country, it is 
equally clear that those powers should be most 
sparingly enforced; and, in respect to pure 
questions of fact, only in those cases where, 
through the incompetence, stupidity or perver¬ 
sity of a subordinate tribunal, such unreason¬ 
able or distorted conclusions have bean drawn 
from evidence as to produce a positive mis¬ 
carriage of justice. In Queen-Empress v. 
Timmal (5), at p. 126, lvno.^„ Ag. 0. J., and 
Banerji. J.. emphasized upon the proposition 
that the right vested in the Local Government 
is a right which should be advanced with care 
and caution. At the same time it should un¬ 
doubtedly be exercised when the need for it is 
apparent." 

We approve of what has been said 
above. Applying the canons laid down 
in the decided cases of this Court, wa 
are clearly of opinion that the appeal 
filed by the Local Government could nob 
bo supported. If we wore sitting in this 
case as a Court of first instance, it 
might have been possible for us to take 
a view of the evidence, in certain aspects, 
different from that of the Court below. 
We are not however in a position to 
state that the view of the learned Ses¬ 
sion Judge was not a possible view or 
that his judgment is perverse. In a case 
like the present where the evidence is 
entirely conflicting, where both the 
parties have consciously produced before 
the Court perjured evidence and where 
the real motives, which led^ to the fight 
between the Thakurs and Koeris, cannot 
be known nor can it be ascertained with 
anything like reasonable certainty t® 

whose lathi or spear struck ^ j 

one sure ground upon which the learned 
Sessions Judge could have proceeded is 
bv the marks of injury upon the persons 
of those, who were charged with the 
offence. In the midst of uncertainties, 
this was the one certain factor to go 
upon. The learned Sessions Judge was 
therefore justified in giving proper 
weight to this one important circum¬ 
stance. 

We have already noticed that he has 
convicted nine of the Koeris of an offence 
under S. 148, I. P. C The learned Ses¬ 
sions Judge has nob however taken into 
consideration the fact that two of these 
persons, namely Ram Deo and Deoraj, 
bad no marks of injury. We are of 

15} [1693] 21 All. 122=(1898} A. W. N. 203. 
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opinion that it could not be said about 
these two persons with anything like 
reasonable certainty that they had taken 
part in the riot. We would therefore 
give them the benefit of the doubt. We 
accordingly allow the appeals of Raradeo 
and Deoraj. As to Bishoshar, we are of 
opinion that he is also entitled to the 
benefit of the doubt. The learned Ses¬ 
sions Judge observes about him that he 
is an old man of GO and is nearly blind. 
We do not think that it could be at all 
probable for Bisheshar to have taken 
part in the riot. It is true that he had 
some marks of injury upon his person. 
It is not improbable that he might have 
been made a victim of the assault on 
the part of the Thakurs, and the marks 
of injury were due to this fact and not 
to the fact that he had himself taken 
part in the assault. We would accord¬ 
ingly allow his appeal, set aside his con¬ 
viction and sentence and direct his 
release. We dismiss the appeals of 
Sahdeo, Heraraj alia'^ Hannu, Lurkhur, 
Mannu, Sukhraj and Khurkhur. We 
are informed that these persons are on 
their bail. We direct that they must 
surrender to their bail. Sahdeo Singh 
has not been admitted to bail and has 
already served the sentence imposed 
upon him of six months imprisonment. 
Lot him be released forthwith, provided 
he is not required for any other offence. 

Lastly, we come to the appeil of the 
Thakurs. Upon the evidence, there can 
he no reasonable doubt that the Thakurs 
took part in the riot. The origin of the 
quarrel not being known, it could not 
be said that one or other of the party 
had the right of private defence. It is 
true that there is no evidence to show 
that the fight was either pre-arranged or 
premeditated. At the same time there 
can be no doubt judging from the manner 
in which the attacks were made by one 
party upon the other that the fight was 
deliberate. We are convinced that 
Bindeshri Singh and Chulbul Singh had 
taken part in the fight. The marks of 
injury upon their persons are sufficient 
proof of the fact that they were partici¬ 
pators in the assault. The learned 
fissions Judge was not justified in con¬ 
victing Parsidhi Singh and Ramlal Singh, 
eir case is on the same footing as 
lose of Ramdeo and Deoraj Koeris. 
Abey had no marks of injury on their 
persons and are entitled to the benefit of 


the doubt. We accordingly allow their 
appeals and set asi<Ie their convictions 
and sentences under S. 148, I. P. C. 

The only mark of injury upon the 
person of Ramadhin Singh is a very 
minute scratch near his eyelid measur¬ 
ing no more than 3/10 of an inch by l/lO 
of an inch. The explanation of Rama¬ 
dhin Singh is that the scratch was 
caused by a child whom be was carrying 
in his arms. There is nothing improb¬ 
able in this explanation. The trivial 
injury might have been caused by any¬ 
thing. It would be absurd and prepos¬ 
terous to hold that a scratch of this 
description is proof of the fact that 
Ramadhin Singh had taken part in the 
riot. There is no other evidence against 
him on which we could rely. We ac¬ 
cordingly allow his appeal and set aside 
the conviction and sentence passed 
against him. The result is that we dis¬ 
miss Appeal No. 930 of 1930 and allow 
Appeals Nos. 656 and 701 of 1930 to the 
extent indicated above, and we dismiss 
the rest of the appeals. 

B.V./r.K. Order accordingly. 
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Special Bench 

Mokerji, Young and King, JJ. 

Emperor 

V. 

Raja Kushal Pal Singh —Opposite 
Party. 

Miso. Case No. 122 of 1931, Decided 

on 14th April 1931. 

^ ^ (a) Criminal P. C. (1398), Ss. 195 
and 476 — Si. 476 and 195 must be read 
together. 

Sections 476 and 195 have the same scope 
and must be read together with the result that 
it is not open to a Court to file a complaint 
under 8. 195 when it is not so open under 
S. 476. CP 446 0 2] 

(b) Criminal P. C. (1898), S. 476—There 
is no inherent power to file complaint. 

A complaint outside the provisions ol 8. 476 
cannot be filed by any civil, revenue or crimi- 
U'il Court under its inherent powers, except in 
the case of the High Court under S. 561*A. 

[P 447 0 1] 

* (c) Criminal P. C (1898), S. 195 (c)— 

Party/’ meaning. 

Au offoQCd which has already beoti commit¬ 
ted by a person who does not become a party 
till, say, 30 years after the commission of the 
oltence, cannot be said to have been coniinitted 
“ by a party ’’ within the meaning of Cl. (c)* 

^ ^ ^ [P 417 C 1] 
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i’ (A) Criminal P. C. (1898), S. 195 (c)— 
Scope. 

Clause {c)» S. 195, applies oalv- to c^ses where 
an off^DCo is committed by a party, as such, 
lo a proceeding in any Court io respect of 
a document which has been produced or 
given iacvidcocdiD such proceeding. 

[e 447 C 2] 

Sankar Saran —for the Cro^vn. 

K. N. Katju, Iqbal Ahmai, Kumuda 
Prasad and Baleshivari Prasad — for 
Opposite Party. 

Mukerji, J.—A point of law mixed 
with facts has been referred to a Bench 
of three Judges owing to a difference 
of opinion occurring between two lear-' 
ned Judges who heard the First Appeals 
Nos. 349 and 449 of 1925. The point 
that has been referred to us for decision 

is worded as follows : 

“ Whether S. 195 (1) (c) is applicable so as to 
render a complaint of a Uourt necessary before 
a prosecution for abetment of forgery can be 
lodged in respect of High Court Ess. i to 7 or 
anv of them ” 

As it would bo necessary to know the 
nature of the exhibits in order to answer 
the question I will, very briefly, give a 
description and history of these exhibits. 

In these provinces there is a largo 
landed property known as the Kotla 
Estate. It was owned by one Thakur 
Chatuvbhuj Singh who died on 4th 
November 1841. lie was succeeded by 
his widow Mt. ^ilahtab Kuer who died in 
1889. When Thakur Chaturbbuj Singh 
died, a young man Umrao Singh, who 
was probably one of his collaterals, was 
a minor. Umrao Singh, having attained 
majority in 1866, brought a suit against 
Mahtab Kuer for recovery of the estate 
on the allegation that he, Umrao Singh, 
had been adopted by Mahtab Kuer. 
Tlie case was fought up to appeal in the 
High Court and was ultimately dis¬ 
missed. The principal parties to the 
litigation out of which the present pro¬ 
ceedings have arisen, are sons of Umrao 
Singh. The opposite party in these pro 
ceedings Raja Kushal Pal Singh, is a 
step-brother to four persons, Jogendra 
Pal Singh, Mahendra Pal Singh, Bhasvan 
Pal Singh and Lakshman Pal Singh. 

On the death of Mt. Mahtab Kuar, 
the widow of Cbaturbhuj Singh, her 
daughter Lali Jas Kuar became entitled 
to the estate and went into possession. 
The one idea which dominated the mind 
of Umrao Singh was to get this large 
property for himself or his family. It 
is said that the opposite piarty Raja 


Kushal Pal Singh was of the same mind 
and lie conceived certain schemes and in 
pursuance of those schemes brought into 
existence certain document.*? in order 
that ho might establish a claim to the 
estate. It is said that the document 
No. 4 is a note book written and pre¬ 
pared by Raja Kushal Pal Singh in which 
a scheme bow to obtain the property 
was written. Ex. 6 is another note book, 
six pages of which have been written 
on, it is said by the opposite party. 
The writing suggests that it was in the 
mind of Raja Kushal Pal Singh that he 
would get certain documents put into 
certain records, these documents being in 
the shape of certain depositions stating 
that be had been adopted by Lali Jas 
Kuar. Certain drafts of spurious depo¬ 
sitions are also to be found in this 
document. Ex. 7 is another copybook 
which contains final drafts of the pro¬ 
posed depositions. Ex. 5 is an envelope 
and contains certain documents, said to 
be spurious documents, purporting to be 
certified copies of depositions. On the 
face of the envelope there is an index 
showing its contents. 

Tnesa documents, it is said, wore 
brought into existence some time in 1898. 
It is nobody's case that these documents 
were ever used and it appears that there 
was never any occasion to use these 
documents. 

In 1905, Raja Kushal Pal Singh ob¬ 
tained by a gift the Kotla Estate, from 
Lali Jas Kuar. Tiie gift was supported 
by documents executed by all the per¬ 
sons believed to bo next reversioners at 
the time. It is by virtue of this docu¬ 
ment that Raja Kushal Pal Singh is in 
possession of the Kotla Estate. 

The suit oat of which the two appeals 
arose was instituted by one of the step¬ 
brothers of Raja Kushal Pal Singh, 
namely, by Jogendra Pal Singh, and it 
was lor the partition of the estate. 
Jogendra Pal Singh contended that the 
estate was really the property of his 
late father Umrao Singh and the deed of 
gift was really meant for Umrao Singh 
and Kushal Pal Singh was a benami 
holder for the whole family. He asked 
for other reliefs, but we are not con¬ 
cerned with them. 

To this suit, the documents which I 
have dosoribod, were irrelevant. These 
documents were not produced by the 
plaintiff. Jogendra Pal Singh, when he 
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filed his plaint, nor did he file them at 
the first hearing when he filed his other 
documents. An attempt was made to file 
these documents by summoning them 
through the defendant Mahendra Pal 
Singh, plaintiff’s own brothers, and they 
were brought into Court by the defendant 
Bhawanpal Singh. The learned Subordi¬ 
nate Judge who was trying the case re¬ 
jected the documents as being irrelevant, 
on 18th September 1923. The documents 
were again put in when Raja Khushalpal 
Singh was in the witness-box, but the 
Subordinate Judge again rejected them. 

The suit was decided and the parties 
to the suit filed separate appeals. This 
is why two appeals were before this 
Court. When the appeals were being 
heard, an application was made on be¬ 
half of Jogendrapal Singh, appellant in 
in one ca^'e and respondent in another, 
for permission to file the documents 
sought to be produced in Court below, to¬ 
gether with four others. After some dif¬ 
ference of opinion between the learned 
Judges who heard the appeals, the docu¬ 
ments were allowed to be put in. As the 
documents had not been proved by any 
formal evidence, to have been in the 
handwriting of Raja Khushalpal Singh 
and because it had nob been proved that 
they or some of them had been brought 
about or procured by him, a question of 
taking further evidence in the appeal 
arose. The learned counsel appearing for 
Raja Khushalpal Singh in order to avoid 
a delay in the disposal of the appeals, 
admitted the documents, for the purposes 
of the appeals alone. He admitted that 
the docuinents, which were said to be in 
the handwriting of Raja Khushalpal 
Singh, were in his handwriting. The ap¬ 
peals were decided, but as can be easily 
seen, no reference was made to the docu¬ 
ments now in question and they were not 
relied on for the purposes of the appeal 
by the party who produced them. 

As it had been admitted before the 
Division Bench hearing the appeals that 
the documents had been written by Raja 
Khushalpal Singh, two notices were 
issued to him, to show cause why ha 
should not be prosecuted for committing 
certain offences in respect of the docu¬ 
ments. The learned Judges came to the 
conclusion that the proceedings should be 
dropped with respect to one document. 
Dub, in respect of the documents descri¬ 
bed above and four additional documents, 
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which had been produced in appeal and 
which purported to be certified copies of 
certain depositions, there happened to be 
a difference of opinion. The learned 
Judges were agreed that they could not 
proceed under S. 476, Criminal P. 0. One 
of the learned Judges expressed the opi¬ 
nion that it was not open to him to pro¬ 
ceed under S. 195, sub-S. (l), Cl (c), in¬ 
dependently of S. 476, Ciiminal P. C. The 
other learned Judge thought that these 
documents came within the purview of 
the said provision of law (S. 195 (l) (c), 
Criminal P. C.) and except for a com¬ 
plaint filed by this Court no prosecution 
could be entertained by a Magistrate. 
Owing to this difference of opinion the 
matter has been put before a larger 
Bench constituted apparently under Cl. 
27, Letters Patent of this High Court. 

It is clear, that if our answer to the 
question put hefere us Le in the affir¬ 
mative, it will be necessary for the Divi¬ 
sion Bench which issued the rule, to con- 
sider whether it would be in the interest 
of justice to lodge complaint under 
S. 195, sub-S. (1), Cl. (c). But we. here, 
have nothing to do with that portion of 
the case. Nor have we anything to do wibli 
the question whether it was open or not 
to the learned Judges to proceed under 
S. 476, Criminal P. C. On that point 
the learned Judges are unanimous and 
that is, again, a matter not before us. 

I shall therefore confine myself only 
to the question that has been put to us. 

Section 195, Criminal P C., is one of 
the sections which prohibits a Court 
from taking cognizance of certain offences 
unless and until a complaint has been 
made by some particular authority or 
person. The other sections dealing with 
similar matters are Ss. 196 to 199-A, 
Criminal P. C. These sections do not lay 
down any rule of procedure. They only 
create a bar and say that unless some re¬ 
quirement has been complied with no 
Court shall take cognizance of the of¬ 
fences described in those sections. 

In sub-S. 1, Cl. (a), S. 195, certain of¬ 
fences are described and it is stated that 
no Court shall take cognizance of those 
offences unless the public servant con¬ 
cerned files a complaint. 

Clause (b), sub-S. 1 of the same section 
describes certain offences, bub it lays 
down that only when those offences are 
committed in certain circumstanoes, i. e. 
in, or in relation to. any proceeding in 
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any Court, then the cognizance of those 
offences shall be barred by Cl. (b). An 
offence under S. 193, for example, may 
be committed in Court and out of Court. 
It is only when an offence under S. 193, 
I. P. C., is alleged to have been committed 
in or in relation to any proceeding in any 
Court that a complaint by the Court 
would be necessary before cognizance is 
taken of ‘that offence. Similarly, in all 
other cases enumerated in Cl. (b) the bar 
arises only when the offences are com¬ 
mitted in or in relation to any proceed¬ 
ing in any Court. 

Coming to Cl. (c), sub-S. 1, S. 195, a 
bar is mentioned in particular cases. It 
is not in the case of offences generally, 
mentioned in Ss. 463, 471, 475 and 476, 
I. P. C., that a cognizance is barred. But 
it is barred when 

“such offence is alleged to have been com¬ 
mitted by a party to a proceeding in any Court 
in respect of a document produced or given in 
evidence in such proceeding.” 

The question is : What is the meaning 
of this rule of law ? This rule has been 
variously interpreted by various Courts 
and a similar rule has been in existence 
in the Criminal Procedure Code since the 
year 1861. The language was recast in 
1923 and a particular policy, to be men- 
tioned later on was adopted in that year. 
It is not my purpose to investigate the 
language of the rule as it existed in the 
old Codes. Nor is it my purpose to go 
into the possible intention of the legisla¬ 
ture as considered apart from the legis¬ 
lation itself. 

Coming to the language of Cl. (c), sub- 
S. 1. S. 195, it may be interpreted in two 
ways. It may be read that when an of¬ 
fence which is described in S. 463 (we 
are concerned with that section alone, 
here), is alleged to have been committed 
by a person, who has, subsequently to the 
commission of the offence, become a 
party to any proceeding in any Court, a 
complaint would be necessary in order to 
prosecute him. Another way of reading 
it is to say that .the offence would be 
cognizable without a complaint, except 
when it is committed by a person, who is 
already a party to a proceeding in Court, 
in respect of a document produced or given 
in eviderce in such proceeding. The ques¬ 
tion is: Which of the two interpretations 
should be accepted ? The present policy 
of law undoubtedly is that there can be 
no complaint by a private person and all 


complaints that can be filed in respect of 
offences mentioned in S. 195 (1), Cls. (b) 
and (c) must be filed by the Court. The 
rule which lays down the procedure for 
a civil Court to file a complaint is to bei 
feund in S. 476 of the Code. There, the* 
following words occur: 

“which appears to have been committed in or 
in relation to a proceeding in tbo Court,” 

with reference to an offence referred to 
in S. 195. If, then, it be the case that 
S. 195 lays down the bar and S. 476 lays 
down the method for removing the bar, 
I take it, we must read the two sections 
together. 

It has been urged that S. 476 may not 
be exhaustive and it may be open to a 
Court to file a complaint although it may 
not be possible for it to file a complaint 
under S. 476, Criminal P. C. This argu- 
ment does not appeal to me and for vari. 
ous reasons. A Court is a creature of 
law and can act only in the manner laid 
down in law. Abstract notions of justice 
cannot persuade a Court to act contrary 
to rules laid down by law. Purtber, the 
responsibility of initiating a prosecution 
is immense. A person who takes upon 
himself the responsibility of initiating a 
prosecution may be himself prosecuted if 
it is found that the prosecution was 
lightly and without sufficient cause 
launched, or if there was a malice in his 
mind. Fie may be made civilly liable in 
damages. In the case of a complaint by 
the Court all this is not possible and 
even when the prosecution fails the 
person prosecuted has no remedy. If 
therefore a prosecuted person is to have 
no remedy it is necessary that a Court 
should act within the rule of law laid 
dowri for its guidance and not outside it. 

As to inherent jurisdiction, it cannot 
be said that a Court, especially a civil 
Court, has an inherent jurisdiction to ble 
a complaint. That is not the ordinary 
function of a civil or any Court. The 
power to file a complaint is given by the 
Criminal Procedure Code and this does 
nob indicate existence of any inherent 
jurisdiction, except that of a High Court: 
S. 561-A. But if we lay down that 
there is a pow'er to make a complaint 
outside S. 476, Criminal P. C., we must 
lay it down for subordinate Courts also. 
S. -151, Civil P. C., cannot be read as 
authorizing the filing of a criminal com¬ 
plaint, a matter which is not at all dealt 
with in that Code. It seems to me there- 
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fore to bo tolerably clear that a com¬ 
plaint, cutsido the provisions ot S. 476, 
cannot be filed by an-y civil, revenue or 
criminal Court under its inherent juris¬ 
diction. 

This being mv opinion, I would read 
S. 476 and Cl. (o), S. 195, as having the 
same scope. In other vrords I would not 
read -Cl. (o), S. 195, so as to make it 
comprehensive ot offences which would 
be outside the purview of S. 476, unless 
the language is such as would compel 
me to put a construction which cannot 
be reconciled in the manner indicated. 

Going back to the language of Cl. (o), 
S. 195, I find that the offence should be 
one which has been committed by a party 
to a proceeding. Now an offence which 
has already been committed by a person 
who does not become a party till, say, 
30 years after the commission of the 
offence, cannot be said to have been 
committed “by a party” within the mean¬ 
ing of Cl. (c). The word “party” must 
mean a party and nothing else. If we 
lay a little emphasis on the word “party” 
or if we add tbe words “as such” after 
the w’ord “party,” the meaning of Cl. (o) 
would be quite in keeping with the provi¬ 
sions of S. 476, Criminal P. C. 

It is to be noticed that the words “in 
or in relation to a proceeding” to be 
found in Cl. (b), S. 195 and in S. 476 but 
do not find a place in Cl. (c), S. 195. It 
has been argued that tbe omission of the 
words “in or in relation to” from Cl. (c). 
is intentional and is meant to give CL (c) 
a wide application. In my opinion it is 
not difficult to see why these words ‘ in 
or in relation to” have been omitted 
from CL (c). If the sense which is pro¬ 
duced by the words “in or in relation to” 
is already there and is perfectly con¬ 
veyed by the language of the words used 
in CL (c), it would not be necessary to 
use those words again. 

I have already pointed out that in the 
case of CL (b) the offences described 
therein by the several sections of the 
Penal Code are of various kinds and it is 
only with respect to a limited kind of 
offences that CL (b) applies. It was to 
limit the cases that it became necessary 
to use the words “in or in relation to" 
in Cl. (b).* In the case of Cl. (o) the use 
of the words “committed by a party to a 
proceeding” brought the offences on the 
fame line with the offences as described 
Cl. (b) or with offences as described in 
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S. 476 of the Code. It was therefore not 
necessary to introduce the words “in or 
in relation to” in CL (o). 

Let us consider some of the conse¬ 
quences that would follow if we give a 
wider interpretation to CL (c), S. 195. 
When a-civil or revenue or a criminal 
Court, not being a Court of highest juris¬ 
diction, proceeds under S. 476, an appeal 
is provided for and the proceeding is sub¬ 
ject to re-examination by the appellato 
Court. If there be any case to which 
S. 195 (1) (c) is applicable and to which 
S. 476 does nob apply, the result would 
be that there will be some offences for 
which a Court would be entitled to file a 
complaint (assuming that a Court can 
file such a complaint), but there will be 
no check by way of an appeal in those 
cases. It can hardly have been contem¬ 
plated by the legislature that, while it 
deliberately provided for appeals in some 
cases, it failed to provide for appeals in 
certain other cases. Before the amend¬ 
ment of 1923 every sanction to prosecute, 
granted by a Court under S. 195 (l) (c), 
was appealable. 

For these reasons I would hold that! 
CL (c), S. 195, applies only to cases whore 
an offence is committed by a party, as 
such, to a proceeding in any Court in 
respect of a document which has been 
produced or given in evidence in such 
proceeding. 

In this view of the law, the documents 
which W 0 have to consider could not 
come within the purview of S. 195 (l) (c). 
These documents were forged (supposing 
they were forged) some time in 1898 and 
by a person who did not become a party 
to the present proceedings till the year 
1922 when the suit was filed. My 
answer therefore to the question is in the 
negative. 

Young, J. —I concur and have nothing 
to add. 

King, J. —I concur. 

V.B./r.K. Question ansiveredin negative, 
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Sen and Bennet, JJ, 

Bam Plaintiff—.\pp 0 lUnt. 

v. 

Mahomed Faiyaz Ali Kh'an —Defen¬ 
dant—Respondent. 

Second Adpeal No. 1114 of 1928, De¬ 
cided on 16th March 1931. against deoi- 
sionof .\ddL Dist. Judge. Aligarh. D/- 
20th March 1928. 
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Pre-emption — Property acquired under 
decree subject to burden or charge—Interest 
or profits on mortgage amount or property 
cannot be asked for by pre-emptor from ori¬ 
ginal vendee between date of sale deed and 
delivery of possession. 

Where uoder a pre-emption decree, a person 
acquires a property subject to a burden or charge 
ho is not entitled to ask the original vendee to 
either account for all his realizations between 
the date of his sale deed and the date of delivery 
of possession to him; nor is ho entitled to a dec¬ 
ree for the amount of interest on the mortgage 
money for the period between the date of the 
sale and the date of the delivery of possession: 
A. I. B. 1916 P. C. 179, Bel. on. [P 443 C 2J 

P. L. Banerji and S. S. Sastrij—ior 
Appellant. 

Iqbal Ahmad —for Respondent. 

Sen, J.—This is an appeal by the 
plaintiti and arises out of a suit for reco¬ 
very of Rs. 1,365 as damages fiom the 
defendant. The claim which gave rise 
to this appeal was somewhat peculiar. 
On 30bh September 1919, certain parda- 
nashin ladies sold a zamindari property 
to Faiyaz Ali defendant for an ostensible 
consideration of Rs. 25,000. On the date 
of the sale, the property was burdened 
with a mortgage, which had merged in a 
decree, dated 28bh July 1909. Under this 
decree, the mortgagors were liable to pay 
to the ‘mortgagees, a sum of Rs. 9,516. 
This amount was loft with the vendee 
for payment to the mortgagee decree- 
holders, namely, Ram Lal and Puran 
Mai. Faiyaz Ali vendee did nob pay this 
amount to the decree-holders. Ram Lal, 
one of the decree-holders, instituted a 
suit for pre-emption against Faiyaz Ali 
and obtained a decree on 9th March 
1921. The decree was conditional upon 
his paying to Faiyaz Ali Rs. 2,474-4-0 
in addition to Rs. 9,516 which has al¬ 
ready been adverted to. These suras wore 
paid and Ram Lal got possession over 
the property on 18th May 1921. 

Ram Lal seeks to recover from Faiyaz 
Ali vendee the interest on the sum of 
Rs. 9,516 for the period between the date 
of the sale deed, i. e., 30th September 
1919 and the date of Ram Lai’s getting 
possession of the property under the pre¬ 
emption decree, i. e., 15th May 1921. 

The suit was resisted inter alia upon 
the ground that no cause of action had 
accrued to the plaintiff and that the suit 
was not maintainable. This plea was 
repelled by the trial Court, which gave 
the plaintiff a decree for Rs. 1,185. The 
lower appellate Court on appeal has re¬ 
versed this decision and dismissed the 


suit upon the ground that no cause of ac¬ 
tion had accrued to the plaintiff for the 
suit against the vendee for damages, 
under the circumstances set out above. 
We are clearly of opinion that the view 
of the Court below is correct. Faiyaz 
Ali Khan purchased the property subject 
to a certain encumbrance. The property 
was liable for the entire debt which was 
charged upon the same. The right of 
pre-emption is a right of substitution, 
and Ram Lal by reason of his pre-emp¬ 
tion decree was entitled to take the pro¬ 
perty subject to such burden as existed 
on the date when he deposited the decre¬ 
tal amount in Court. Where under a pre¬ 
emption decree, a person acquires a pro¬ 
perty subject to a burden or charge, he 
is nob entitled to ask the original vendeoj 
to either account for all his realizations 
between the date of his sale deed and the 
date of the delivery of possession to hira;l 
nor is he entitled to a decree for the! 
amount of interest on the mortgage 
money for the period between the date of 
the sale and the date of the delivery of 
possession. In Deonandan Prasad Singh 
V. Rumdhari Choivdhri (l), their Lord- 
ships of the Judicial Committee have 
ruled that whore a pre-emption suit is 
brought, it is on payment of the pur¬ 
chase money on the specified date that 
the plaintiff obtains possession of the 
property, and until that time, the origi¬ 
nal purchaser retains possession and is 
entitled to the rents and profits. It fol¬ 
lows as an inference from this decision 
that the pre-emptor is nob entitled to 
call for an account from the original ven¬ 
dee or to charge interest on such amount 
as may havo fallen due between the date 
of the sale and the date of the delivery 
of possession to him. 

We are in agreement with the view 
taken by the Court below. Wo accord¬ 
ingly dismiss this appeal with costs. 

b.v./r.e. Appeal dismissed. 


(1) A. 
A. 


I. R. 1916 P. 0. 179—-39 I. C. 953= 
80=44 Cal. 675 (P.C.). 
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Mokerji and Bennet, JJ. 

Tulshi Prasad — Defendant — Appel¬ 
lant. 

V. 

Mathura Prasad —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1014 of 1928, De¬ 
cided on 11th March 1931, against deci¬ 
sion of Addl. Dist. Judge, Aligarh, D/- 
10th March 1928. 

Hindu Law—Debts—'Necessity—Canal dues 
stand on same footing as land revenue— 
Northern India Canal and Drainage Act 
(1873). 

Canal dues under the Northern India Canal 
and Drainage Act atand on the same footing as 
land revenue as regards the question of legal 
necessity. [P 449 C 2] 

G. A(iarwala and Joti Sarup Gupta ^ 
for Appellant. 

K. N. Katju —for Respondent. 

Bennet, J.— This is a second appeal 
by a defendant against a decree of the 
lower appellate Court under which the 
plaintiff-respondent was decreed recovery 
of certain sum of money on a mortgage 
bond of 23rd July 1915. This mortgage 
bond was for Rs. 500 and ^as executed 
by one Mt. Mohani Kunwar, maternal 
grandmother of the appellant-defendant. 
In second appeal it has been argued that 
in regard to Rs. 366-7-0 of this Rs. 500 
mortgage money there was no legal 
necessity. This sum has been proved to 
have been taken for the payment of canal 
dues and it was proved by the evidence 
of a clerk from the treasury that this 
money was paid on 8th September 1915 
by !klt. Mohani Kunwar into the Treasury 
for canal dues. The ground taken in 
second appeal is that this payment did 
not stand on the same fooling as the 
payment of Government revenue and 
that it could have been collected only 
from defaulting tenants. The assump¬ 
tion of learned counsel for the appel- 
* lant is that this sum was paid by Mt. 
Mohani Kunwar as a lambardar on 
behalf of tenants and not on behalf of 
herself. There is nothing at all on the 
record to support such an assumption. 
Mt. Mohani Kunwar was admitted in 
the written statement of the appellant— 
para. 6, additional pleas—to have a very 
large income from zamindari properties. 

We have not been shown under the 
Northern India Canal and Drainage .Act 
(,.\ct 8 of 1873), to which learned counsel 
referred, that proceedings can be taken 
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against a lambardar for canal dues due 
from tenants. On the contrary that Act 
lays down that canal dues should be re¬ 
covered from the occupiers under S. 36 
and in S. 45 it is provided that any sum 
which has remained unpaid shall be re¬ 
coverable by the Collector from the per¬ 
sons liable as if it was an arrear of land 
revenue. We consider therefore that 
canal dues stand on the same footing as 
land revenue for the question of legal 
necessity. .Accordingly we hold that the 
lower appellate Court was correct in its 
decision and wo dismiss this appeal with 
costs. 

v.B./r.k. Appeal dismissed. 
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Sen, j. 

Syed Ibne Hasan —Applicant. 

V. 

Din Dayal and another — Opposite 
Parties. 

Civil Revn. No. 498 of 193U, Decided 
on 12th February 1931, against decree of 
Addl. Sub-Judge, Moradabad, D/- 20th 
May 1930. 

iii (a) Civil P. C. (1908), O. 21, R. 89—De¬ 
posit made by person looking after judgment- 
debtor's property within Court’s jurisdiction 
does not comply with R. 89. 

Person looking after the zamindary property 
of the judgment-debtor within the jurisdiction 
of the Court is not the recognized agent of the 
judgment-debtor and hence deposit made by him 
does not comply with O. 21, R. 89 and is conse¬ 
quently invalid; 13 I. C. 404, Appl- [P 450 0 1] 
(b) Civil P. C. (1908), O. 21, R. 89— Ap¬ 
plication under R. 89 rejected as deposit not 
made by proper person—No revision lies, 

Rejection of application made under R. 89, 
O. 21 on the ground tbvt deposit was not made 
bv oroper person does not attract the operation 
of S. 115. [P 450 0 1] 

Mukhtar Ahmad —for Applicant. 

B. Malik —for Opposite Parties. 

Judgment.— The property belonging 
to the applicant was sold in execution of 
a decree on 21st October 1929. One 
Siraj Ahmad, who did not hold any 
special or general power-of-attorney 
from the applicant, deposited the decre¬ 
tal amount and other costs under O. 21, 
R. 89, Civil P.C , on 12bh November 1929 
and applied to have the sale set aside. 
Ibne Hasan appeared on the scene on 
nth December 1929. Both Siraj Ahmad 
and Ibne Hasan filed affidavits to the 
effect that the deposit made by Siraj 
Ahmad was on account of the judgment- 
debtor, viz., Ibne Hasan. The auction- 
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purchaser contested the claim on the 
ground that no valid deposit having been 
made by the judgment-debtor or by an 
authorized agent on his behalf within 
the statutory period of limitation, the 
sale was not open to avoidance. The 
learned Munsif acceded to this conten¬ 
tion and dismissed the application: hence 
this application for revision under S. 115, 
Civil P.C. 

It has been held by this Court in Sarvi 
Begnm v. Haidar Shah (l) that a tender 
by a person who was neither an attorney 
general or special, nor a vakil or mukh- 
tar for the owner of immovable property 
sold does not comply with the provisions 
of O. 21, E. 89. Civil P. C., and is con- 
sequently invalid. This ruling is clearly 
applicable to the facts of the case. It 
has been contended that Siraj Ahmad 
looks after the zamindari property be¬ 
longing to Ibne Hasan within the juris¬ 
diction of the Munsif of Moradabad and 
must be taken to be a recognized agent 
of Ibne Hasan within the meaning of 
O. 3, E. 2, sub-Cl. (3). Civil P. C. A per- 
son looking after the zamindari property 
of the judgment-debtor from time to time 
is not a person carrying on trade or busi¬ 
ness for a party who is not a resident 
within the local limits of the jurisdiction 
of the Court. The decision referred to 
above is clearly applicable to the facts of 
the case. But even assuming that the 
l^Iunsif had erred in dismissing the appli- 
cation by relying upon the abovemen- 
tioned ruling, no facts have been brought 
out to attract the operation of S. 115, 
Civil P. 0. The application for setting 
aside the sale was clearly entortainable 
by the Munsif. Assuming that there has 
been an error of judgment on his part in 
rejecting the application, it could not be 
said that the Munsif had exercised a 
jurisdiction which was not vested in him 
in law or had failed to exercise jurisdic¬ 
tion or had been guilty of irregularity in 
the exercise of jurisdiction in a way so as 
to affect the merits of the case. I dismiss 
this application with costs. 

S.N./r.k. lievision dismissed. 
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Mukeeji and Eennet, JJ. 

Shankar Lal —Plaintiff—Appellant. 

V. 

Damodar Das —Defendant—Eespon- 

dent. 

Second Appeal No. 1039 of 1928, De¬ 
cided on 9th March 1931, against deci¬ 
sion of Asst. Sessions and Sub-Judge, 
Meerut, D/- 10th ^larch 1928. 

(a) Hindu Law—-Widow— Mere fact that 
Hindu woman bolds property does not imply 
that she holds it for her benefit—She may 
bold it on behalf of her husband or son. 

The mere fact that a Hindu woman holds 
property need not necessarily imply that she 
holds it for her benefit. She may bold it on 
behalf of her husband's estate or on behalf of 
her son’s estate. Where she does not hold for 
herself but lor the benefit of her husband’s 
estate, she by adverse* possession matures in 
favour of her huBband's heirs an estate in 
the property: A. I. li. 1924 P. C. 121, Foil. 

[P 451 C2] 

(b) Ejectment—Person professing to be re¬ 
versioner making gift to school in the name 
of its manager—Manager can sue to eject 
pure trespasser. 

Where a person professing to be the next 
reversioner makes a gift in favour of a school, 
which is in existence, and in the name of X 
who is one of«the managers of tho school, X is 
entitled to maintain a suit to eject one who is 
a pure trespasser: 38 I. C. 183, Dist. [P 451 C 1] 

N. C. Vaish, S. C. Goyel and S. B. L. 
Goiir—ior Appellant. 

S. N. Gupta —for Eespondent. 

Mukerji, J. —The facts which have 
given rise to this appeal are as follows 
according to the decision of the lower 
Court: One Sarbu was the owner of 
the property in suit. He retired from 
the world having become a sanyasi, and 
thus died a civil death. This was about 
35 years ago. His wife Mfc. Gobindi 
took i)osses8ion of the property and she 
died some 19 or 20 years previously to 
the institution of the suit. Sarbu s 
brother Makundi died in the lifetime 
of Gobindi. On the death of Gobindi 
Mt. Basanti the widow of Makundi took 
possession of the property in suit. In 
1922 Mt. Basanti executed a registered 
will professing to give the property after 
her death to one Niadar. Subsequently 
she changed her mind and sold the pro¬ 
perty to Damodar Das on 6th January 
1929. She died shortly after this sale 
deed, and one Debi Sahai professing to 
be the next reversioner to the estate of 
Makundi on the death of Mt. Basanti 
executed a deed of gift in favour of 
school described as Sanatan Dharam 
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School under the managership of L. 
Shankar Lal, the plaintiff-appellant. 

The suit succeeded in the Court of 
first instance but was dismissed by the 
learned appellate Judge. The suit was 
dismissed on two grounds: (l) the plain¬ 
tiff was not competent to maintain the 
suit; and (2) that Mt. Basanti held ad¬ 
versely to the reversioner of the estate of 
Makundi and therefore when she died, 
there was no title which could revert 
to Debi Sahai, as the next reversioner 
of the estate of Makundi, if there is any 
such estate. On appeal both the points 
are controverted, and we have to see if 
the decision is right. As regards the 
title of the plaintiff to maintain the suit, 
this is a matter of construction of a 
document, pure and simple. The school 
known as Sri Sanatan Dharam School 
does exist in Ghaziabad, and it is man¬ 
aged by certain gentlemen one of whom 
is the appellant L. Shankar Lal, descri¬ 
bed in the deed as the manager. The 
transfer by gift is in favour of the school 
under the managership of L. Shankar 
Lal, and it is further stated that the 
possession is being delivered to the said 
manager who was to hold as the pro¬ 
prietor {jnisL zat khas malik ke malikana 
qabiz dakhil honge). On behalf of the 
respondent, Mr. Panna Lal has relied on 
the case of Mathura Kuer v. Dharam 
Samaj (1). That case is clearly distin¬ 
guishable from the case before us. In 
that case an endowment was created in 
favour of something which never existed. 
Just to give an appearance it was des¬ 
cribed that the entity in whose favour 
the endowment was being created was a 
Dharam Samaj. It was held that the 
gift was void, and the Dharam Samaj 
having no existence could not accept any 
gift. In the present case L. Shankar 

i Lal, is mentioned by name and he is 
Uieoted to hold the property on behalf 
the school. If we hold, as we shall, 
that the defendant is a rank trespasser, 
wo do not see why L. Shankar Lal 
|8hould 'not be allowed to maintain the 
suit and eject a pure trespasser. 

As regards the second question, it 
appears that the learned appellate Judge 
has overlooked the will dated 17th July 
1922 executed by Mt. Basanti. The 
document is mentioned by the first Court 
ut it is not at all noticed by the lower 
ftpppllate Court. In this document Mt. 
U) [1916] 381, oriel- 


Basanti states that she inherited the 
property (the house) from her husband 
Makundi. This is the clearest possible 
admission '*and might have induced the 
learned Judge, if ho had read it, to hold 
that as a matter of fact Makundi sur¬ 
vived Mt. Gobindi, and thus became a 
reversioner to the estate of Sarbu. Wo 
are however bound by the finding of 
fact that Makundi died before Mt. 
Gobindi, and wo have no quarrel with 
that finding. The fact remains that in 
her will which was executed nearly three 
years prior to the sale deed in favour 
of Damodar Das, Mt. Basanti made a 
clear statement that she was holding 
as the heir to her husband. Then she 
stated that she had no reversioner to the 
estate of her husband (waris audi). This 
statement again implies that if there 
had been a reversioner to the estate of 
her late husband, the property would 
have gone to him. In the face of these 
admissions it cannot be said with any 
show of reason that Mt. Basanti was 
holding the property for herself as her 
stridhan and not as representing the 
estate of her late husband Makundi. The 
mere fact that a Hindu woman holds a 
property need not necessarily imply that 
she holds it for her own benefit. She 
may hold it on behalf of her husband's 
estate or on behalf of her sons’ estate 
as the case may be. This was clearly 
recognized in the case of Lajwanti v. 
Safaohand (2), by their Lordships of the 
Privy Council. Wo hold therefore that 
Mt. Basanti held not for herself but for 
the benefit of her husband’s estate and 
thus by adverse possession matured in 
favour of her husband’s heirs, an estate 
in the property in question. It follows 
that on the death of Mt. Basanti the 
property would go to the reversioner of 
Makundi’s estate. In the result we allow 
the appeal, set aside’ the decree of the 
Court below and restore the decree of the 
Court of first instance. The appellant 
will have his costs throughout. 

S.n./r.k. Decree set aside. 



Advocate Hl|H SSUPl 

J^fDfnu Si 

(2) .4. I. ltNJ92$rJn«g3l&=60 I. C. 788=5 
Lab. 192i*:51 I. A.“71. 
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Mears, C. J. and Sen. J. 

Krishna Sardop —Defendant — Appli¬ 
cant. 

V. 

Baj Bahadur Shigh — Plaintill — Op¬ 
posite Party. 

Civil Revn. Applns. Nos. 244 to 246 of 
1959, Decided on 9tb December 1930, 
from order of First Class Asst. Collector, 
Mainpuri, D/- 4th April 1929. 

Civil P C., (1908), O. 9, R. 9-Order *etting 
aside order of dismissal without considering 
evidence is vitiated by material irregularity. 

Where a Court sets aside au order o{ dismissal 
without considering the evidence produced by 
the parties and without any reference to the 
pleadings involved in tha case and without de¬ 
termining the crucial issue whether or not 
there was any sufficient cause for the non-ap¬ 
pearance of the plaintiff on the date fixed, the 
order in ouestion is vitiated by a material ir¬ 
regularity. [P C 2] 

Harnandan Prasad —for Applicanb. 

Shiva Prasad Sinha — for Opposite 
Party. 

Sen, J. —This and the connected two 
applications for revision arise out of 
three suits instituted by Misir Raj Baha¬ 
dur Singh minor with Mt. Maharaj 
Kunwar as his next friend in the Court 
of the parganna oflicer of Tehsil Karhal 
for recovery of profits from the defen¬ 
dant who is a lambardar. The case was 
(idjourned from time to time. On 25bh 
September 1928 the parties were nob 
ready with their evidence. On 2nd 
November 1928. the plaintiff had no evi¬ 
dence ready in Court. An order was 
passed on that date distinctly intimating 
to the plaintiff that he was to be ready 
with his evidence on 9th November 1928 
and if he failed to do so, no further in¬ 
dulgence would be allowed. On 9th 
November 1928, there was no appearance 
on behalf of the plaintiff and this suit 
and the connectedJiwo suits Nos. 16 and 
22 of 1928 were dismissed for default of 
appearance under O. 9, R. 9, Civil P. C. 

On 10th December 1928, an applica¬ 
tion was presented in each of the three 
suits for setting aside the order, dated 
9th November 1928 and restoring these 
suits. Notice of these applications was 
duly served upon the defendant. He 
filed his objections on 16bh March 1929. 
On 4th April 1929. the suits vvere res¬ 
tored with the following order Restored 
on payment of Rs. 20 as costs. Same 
order in Oases Nos. 17 and 22. 

It has boen contended on behalf of the 


defendant who has filed this revision 
under S. 115, Civil P. C. that the order 
directing the restoration of the suits was 
one passed without jurisdiction. The 
Assistant Collector was competent to 
entertain the application dated 8bh De¬ 
cember 1928. But be was bound by the 
provisions of 0. 9, R. 9, Civil P. C., and 
in the event of the plaintiff satisfying the 
Court that he was precluded from appear¬ 
ing for a sufficient cause, the Court could 
set aside the order, dismissing the suit 
for default, and could reinstate the suits. 
In the present case, the application for 
restoration was supported by an affidavit 
which states that the minor plaintiff was 
ill and that his next friend is a parda- 
nashin lady. The affidavit does nob go be¬ 
yond this. But it is stated in the applica¬ 
tion that on account of the illness of Raj 
Bahadur Singh, Mb. Maharaj Kunwar, 
the mother could not make any arrange¬ 
ment through anybody for the due pro¬ 
secution of the suits. Neither in the 
application nor in the affidavit there is a 
mention of the date when the illness 
began. The fact whether any doctor was 
in attendance or nob is nob disclosed. 
P’urtber there is no mention in the affi¬ 
davit that because of the illness of the 
son, the mother found herself in such a 
state of embarrassment as not to be able 
to send a person to the headquarters to 
instruct her legal practitioner, engaged 
in the case. We are of opinion that the 
materials before the Court were insuffi¬ 
cient to justify the setting aside of the 
order of dismissal. The learned Assis¬ 
tant Collector ought to have determined 
the crucial issue whether or not there 
was any sufficient cause for the non-ap- 
pearance of the plaintiff on the date fixed. 

He ought to have applied a judi- 
oial mind to the materials before him 
and arrived at a clear and determinate 
finding. Ho has nob considered the ob¬ 
jections of the defendant at all. Where, 
a Court sets aside an order of dismissal; 
without considering the evidence pro-1 
duoed by the parties and without any 
reference to the pleading involve! in the 
case, the order in question is vitiated by, 
a material irregularity. We are of opi-! 
nion that the order dated 4th April 1929 
cannot and ought not to stand. We 
accordingly allow this application for 
revision, set aside the order, dated 4th 
April 1929 and restore that of 9bh No¬ 
vember 1928. It has bean strongly pres- 
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sed upon us that the plaintiff in this 
case is a minor and that her guardian is 
a pardanashin lady, and persons so 
situated, are entitled to some indulgence. 
We regret we cannot extend our sym¬ 
pathy to persons who had received a 
definite and distinct order from the 
Court to be ready with their evidence on 
9th November 1928. If there was a 
reasonable cause for the non-appearance 
of the plaintiff through a properly con¬ 
stituted agent there ought to have been 
distinct materials before the Court to 
prove it. The plaintiff had the oppor¬ 
tunity of proving this and has eminently 
failed in his effort. 

We make no order as to costs. 

K.N./n.K. Order a'icordinglij. 
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Mukerji akd Bennet, .TJ. 

Bankey Lal and another —Defendants 
— Appellants. 

V. 

Chotey Miyan Abdul S/iafewr—Plaintiff 
—Eespondent. 

Second Appeal No. 811 of 1928, Decided 
on 24th February 1931, against decision 

of Dist. Judge, Agra, D/- lltb April 1928. 

(a) Civil P. C. (1908), Sch. 2, Para. 16— 
Judgment delivered according to award but 
without giving ten days for objection—Judg¬ 
ment cannot be reverted—Civil P. C. (1908), 
S. 99. 

It a judgmoat is delivered according to award 
giving less thin ten days for filing objection, 
failure to give full ten days’ time is not an irre¬ 
gularity vitiating the judgment and the judg¬ 
ment cannot be reversed unless such failure 
affects the merits of the case. [P 454 C Ij 

(b) Civil P. C. (1908), Sch. 2, Para. 1 — 
All parties to contesting suit are not neces¬ 
sary parties to arbitration. 

Paragraph 1 does not moan that all parties 
who are combating a suit must necessarily join 
in arbitration, but where interest of defendants 
may be severed there is no bar to some of the 
contesting defendants joining with the plaintiff 
in referring the matter between them to arbi¬ 
tration: A,IM. 1924 Pal. 33, Poll. [P 454 0 2] 
U. S. Bajpai and J. P. Bhargava —for 
Appellants. 

N. P. Asthana—lov Respondent. 
Mukerji, J. —This is an appeal by the 
defendants in a suit, for money being the 
price of certain goods supplied, instituted 
by the respondents against the appellants. 
The appellants were two in number, 
Bankey Lil and Munna Lal. On 20th De¬ 
cember 1927, the plaintiffs and one of the 
defendants Bankey Lal agreed to refer the 
matter in difference between the parties 
to the arbitration of one Achal Singh. 


Achal Singh filed a written award on 
L6th January 1928. Before the award 
arrived 21st January 1928 had been fixed 
for hearing of the case. When the award 
arrived, the learned Munsif directed that 
the parties should be informed of the 
fact that their award had arrived and he 
further directed the parties to file objec¬ 
tions if any. No objections were filed 
and the case was taken up on 2lst Janu¬ 
ary 1928 and a judgment was pronounced 
in term? of the award. 

The defendants went up in appeal to the 
learned District Judge and substantially 
two points wore taken against the judg¬ 
ment One was that ten days’ time should 
have been allowed to the defendants to 
file objection to the award and the second 
was that Munna Lal not having joined in 
the arbitration the whole arbitration 
proceeding was bad and no decree could 
be made on the award. In the appellate 
Court, the plaintiffs exempted Munna 
Lal from all liability. Thereupon the 
learned District Judge came to the con¬ 
clusion that the award was a good one 
80 far as the plaintiffs and Bankey Lal 
were concerned. The learned Judge ac¬ 
cordingly dismissed the appeal except in 
this that he exempted Munna Lal from 
all liability but ordered that he should 
pay his own costs. 

The defendants have come up in second 
appeal and Munna Lai's grievance is 
that, having been exempted from the 
claim, he should have got his own costs. 
The learned counsel for the respondent 
has nob been able to satisfy us that 
Munna Lal should not get his costs. We 
accordingly allow Munna Lai’s appeal 
and direct that he shall recover his costs 
throughout the litigation. Where Munna 
Lal and Bankey Lal have jointly incurred 
expenses, one half of the costs will bo 
taken as having been incurred by Munna 
Lal alone. This is for the drawing up of 
the decree. 

So far as Bankey Lai's appeal is con¬ 
cerned, the preliminary objection is taken 
that no appeal lies. In view of this 
objection, we have been asked by the 
learned counsel for the appellant that, if 
we decide that no appeal lies, we should 
take up the matter in revision and do 
justice in the case. 

ft has been urged that the appeal is 
competent, inasmuch as the learned Judge 
failed to comply with the provisions of 
para. 16, Sch. 2, Civil P. C.. inasmuch 
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as ho did not wait for ten days for a 
party in arbitration to file his objections. 
Reliance is placed on certain observations 
of one of us in the case of Tursi Ram v. 
Basdfio (l), to be found (at p. 708 of 24 
A.Tj.J ). There is no doubt a good deal 
is said there which would support the 
argument of the learned counsel for the 
appellant that an appeal would be com¬ 
petent. But this is not a definite decla¬ 
ration of the law, because the Court 
found that there was another matter, 
namely, a decision by the Judge himself 
which made an appeal maintainable. In 
this particular case we do not propose to 
pronounce any definite opinion as to whe¬ 
ther in the circumstances of this case, 
namely, because the Court has failed to 
give full ten days’ time, an appeal is com¬ 
petent or not? Supposing that an appeal 
is competent, we are not prepared to 
reverse the judgment of the Court below 
because full ten days’ time has not been 
given. S. 99, Civil P. C., lays down 
that no irregularity in any proceeding in 
a suit not affecting the merits of the case 
should bo permitted to reverse or sub¬ 
stantially vary a judgment. The learned 
counsel has not been able to point out on 
the record any objection which his client 
could validly have taken to the award if 
full ten days time had been given to him. 
We have already noted that ho had five 
days’ time and when the case was taken 
up he did not tell the learned Munsif 
that he should have five days more time 
under the law and as a matter of fact he 
wanted five days more time to formulate 
his objections. 

The second point is as to whether the 
arbitration itself was invalid because 
Munna Lal did not join in the reference. 
The defendants according to the plaint 
were jointly and severally liable to the 
plaintiffs. If one of the two defendants 
who wore jointly and severally liable and 
the plaintiffs agree that there should be 
a reference to arbitration, the mere fact 
that defendant 2 did not join will debar 
parties agreeing to an arbitration from 
making a reference to arbitration. 
Para. 1, Sch. 2, Civil P. C., reads as 
follows: 

“Where in any suit all the parties interested 
agree that any matter in difference between 
them shall be referred to arbitration 

This does not mean that all the par- 
ites who are contesting a suit must noces- 

1) A.I.R. 1926 All. 567=96 I.O. 531. 


sarily join in arbitration. There may be 
cases in which it would not be possible 
to decide a case by compartments, i. e., 
where an arbitrator may be appointed 
to decide a part of the case and the Court 
should decide the rest of it, such a case 
would be a suit for partition, for example., 
But where the interest of the defendants 
may be severed, as in this case, there 
does not appear to be any bar to some of 
the contesting defendants joining with 
the plaintiffs in referring the matter inj 
difference between them to arbitration. 
There is a decision to that effect in the 
case of Raghxinath Sukul v. Ramrup 
Raut (2). In this view we do not think 
that the arbitration is in any way 
-vitiated. 

There is no other point to be decided 
in this case and we dismiss the appeal of 
Bankey Lal with costs. For order in 
Munna Lai’s appeal see p. 453. 

v.B./r.k. _ Appeal dismissed. 

(2) A.I.R. 1924 Pat. 33=76 l.C. 2=2 Pat. 777. 
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Sen and Niamatullah, JJ. 

Raghubir Saran and another —Defen¬ 
dants—Appellants. 

V. 

Hori Lal and another —Plaintiffs— 
Respondents. 

Second Appeal No. 618 of 1928, De¬ 
cided on 20th January 1931. against 
decision of .\ddl. Sub-Judge, Moradabad, 

D/- 3l8t .January 1928. 

(a) Civil P. C. (1908), S. 21 —Juriidiction 
—Absence of—Consent or waiver do not lega¬ 
lize jurisdiction—S. 21 does not bar agitation 
of such question by independent suit. 

It is settled law that where a Court has no 
jurisdiction as to the subject-matter or with 
reference to the temporary value of the suit, 
the jurisdiction of the Court cannot be lega¬ 
lised by the consent or by the waiver of the pat¬ 
ties. Generally, the same rule is applicable 
with reference to territorial jurisdiction. But 
an exception has been grafted upon the general 
principle by the provision of S. 21. S. 21 does 
not provide against the question of jurisdic¬ 
tion being agitated by means of an independent 
suit. No legal sanction can attach to a decree 
which rests upon a usurpation of jurisdic* 
tion. If a party who bad the right and the 
opportunity of raising the plea of jurisdiction 
has failed to avail himself of it at the earliest 
possible opportunity, he is penalized to this 
extent by an express bar raised by S. 21, that 
be cannot be permitted to raise that question 
in a later stage of that suit before the appel¬ 
late Court or before the Court of revisiou. 
There is no provision in the Civil Procedure 
Code which either expressly or by necessary 
implication deprives the plaintiff of his right 
of suit. Where a plaintiff is threatened with an 
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euoroAohmeat over his property in exeoution 
oi a dootee whioh has been pissed by a Oourt 
without jurisdiotion, a cause of action un¬ 
doubtedly accrues to the plaintiff, and it would 
be a most unfortunate and deplorable oircum* 
stance if the threatened wrong were not open 
to a redress by a properly constituted tribunal. 
Neither the Code nor any other statute pro¬ 
vides against the maintainability of a suit of 
this description. S. 21 is based upon a prin¬ 
ciple of expediency and the object clearly is 
that an inquiry into an extraneous matter 
should not ordinarily be let in for the first 
time in appeal or revision where the parly 
aggrieved did not choose to ohillenge the juris¬ 
diction of the Court at the earliest possible 
opportunity. It is open to the plaintiff to 
ohillenga by a suit a decree which has been 
pa933d by a Court which did nob possess the 
territorial jurisdiction over the subject-matter 
of the suit. It is nob legitimate to extend the 
bar of S. 21 beyond the limits expressly pro¬ 
vided for by that section. If it was the inten¬ 
tion of the legislature to make the bat general 
for all purposes it could and should have said 
so. It would be unjust to take away from a 
party his tight of suit upon speculative reason¬ 
ing relating to the principle underlying S. 21: 
^0 All. 423, Ref.\ A.I.R. 1925 3Zai. 117 and 
43 Mad. 675, Diss. from. [P 456 C 2, P 457 C 2j 
(b) Civil P. C (5 of 1908). S. 11—Judgment 
by Court without jurisdiction is not con¬ 
clusive between parties. 

No judgment can operate as res judicata 
unless it has been passed by a Court of com¬ 
petent jurisdiction, and where the judgment is 
issued by a Court without jurisdiction, it cannot 
be conclusive between the parties under S. 11. 
8. 11, Expl. 4, can have no application to such 
a case: 47 Cal. 770, Foil. [P 453 C Ij 

S. N. Sei/i—for Appellants. 

Panna, Lai —for Respondents. 

Sen, J. —Lalas Raghubir Saran and 
Badri Prasad had instituted a suit in the 
Oourt of the Munsif of Sambhal against 
two minors Hori Lai and Kanahi Lil 
under the guardianship of one Budh Sen 
for enforcement of a mortgage dated 
28th November 1913. This suit was 
registerel under the number 897 of 1925. 
No part of the property comprised in 
the mortgage was situate within the 
jurisdiotion of the Munsif of Sambhal. 
The defendants did not raise the plea 
that the suit was instituted in a Court 
without jurisdiotion. The guardian of 
the minors absented himself on the 
final date of hearing, and eventually, an 
ex-parbe decree was passed against the 
minors on 25th February 1926. 

The property sought to be sold under 
the decree consisted of certain zamindari 
shares, a house and a shop. These were 
situate within the jurisdiotiou of the 
Muasif of Chandausi. Upon the appli¬ 
cation of the decree-holders, the decree 

was transferred for execution to the 
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Court last mentioned. The minor judg¬ 
ment-debtors contested the application 
for execution, inter alia, on the ground 
that the decree passed against them was 
a nullity inasmuch as the mortgaged 
property was outside the territorial juris¬ 
diction of the Muasif of Sambhal. The 
executing Court, by its order dated 5th 
February 1927, refused bo entertain the 
plea and directed the minor judgment- 
debtors to file a regular suit. This led 
to the institution of the present suit on 
25bh April 1927. 

The plaintiffs filed the suit with their 
mother Mt. Gango as their next friend. 
They challenged the legality and validity 
of the decree in Suit No. 897 of 1925, 
upon the ground that it was passed by 
a Court without jurisdiotion and was 
void, that it was vitiated by fraud and 
had baen obtained in collusion with 
Budh Sen, the guardian ad litem, who 
had moreover acted with gross negli¬ 
gence and had not properly looked after 
the interest of the minors. The suit 
was resisted upon a variety of grounds. 
Fraud and collusion were denied and it 
was contended that the decree was nob 
void on the ground that no portion of 
the mortgaged property was located 
within the jurisdiction of the Munsif of 
Sambhal and that the suit was barred 
by Ss. 11, 21 and 47, Civil P. C. The 
trial Oourt dismissed the suit. It over¬ 
ruled the contention of the defendants 
that the suit was barred by Ss. 11, 21 
and 47, Civil P.O., bub held that there was 
nothing on the record to show that any 
fraud had been practised by the defen¬ 
dants and that the deeVee was nob null 
and void simply because the mortgaged 
property was outside the jurisdiotion of 
the Munsif of Sambhal. Dealing with 
Ss. 11. 21 and 47, Civil P. 0., the trial 
Court made the following observation: 

‘The present suit was brought on the basis 
of fraud aud nogligenoo on the part of the guar¬ 
dian ad litem of the plaintiffs 'in the previous 
suit. Such a question wag never decided before 
and heuoe I fail to understand how S. 11 can 
apply toil. S. 21, Civil P-0., lays down that 
no objection as to the place of suing shall be 
allowed by any appellate or revisional Court* 
Since I am neither sitting as a Court of ap¬ 
peal nor as a revisional Court, hence 8* 21 has 
no beiting at all. S. 47 deals with questions 
relating to execution. The question of e 
validity of a decree does not relate to the execu¬ 
tion, discharge or satisfaction of the decre , 
and hence it cannot be tried in execution pro 
ceediogs. Such a question can only be trie 
in a regular suit brought for a purpose (sic). 
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In dismissing the suit, the trial Court 
purported to follow a decision of this 
Court in Re. Beni Prasad v. Lajjara'm (l) 
in which it had been held that a decree 
obtained against an infant properly 
made a party and properly represented 
in the case could not be set aside by 
means of a separate suit except upon 
proof of fraud or collusion on the part of 
the guardian. The lower appellate 
Court reversed the decision and decreed 
the suit. 

The defendants have appealed to this 
Court. 

The only two points, which have been 
argued and which emerge for decision 
in this appeal are: (l) whether the plain¬ 
tiffs who had not challenged the juris¬ 
diction of the Munsif of Sambhal in 
the previous suit can be allowed to 
do so by means of a separate suit? and 
(2) whether the claim is barred by S. 11. 
Expl. 4, Civil P. C. 

It has not been contested that the 
Munsif of Sambhal had no jurisdiction 
to entertain the former suit which re¬ 
lated to property wholly beyond his 
territorial jurisdiction. It is settled 
law that where a Court has no jurisdic- 
tion as to the subject-matter or with 
reference to the temporary value of the 
,suit, the jurisdiction of the Court can- 
'not be legalized by the consent or by the 
waiver of the parties. Generally, the 
same rule is applicable with reference 
to territorial jurisdiction. But an ex¬ 
ception has been grafted upon tbs 
geneial principle by the provision of 
S. 21, Civil P. C. This section runs 
thus: 

" No objection as to the place of suing shall 
bo allowed by any appellate or rovisional Court 
unless such objection was taken in the Court 
of Amt instance at the earliest possible oppor¬ 
tunity, and in all cases where issues are settled 
at or before such settlement and unless there 
has been a consequent failure of justice." 

Under this section a party is preclu¬ 
ded from raising the question of juris¬ 
diction in appellate and revisional Courts 
unless the question was raised at the 
earliest possible opportunity and unless 
a failure of justice was occasioned 
thereby. 

Section 21 is not in 'terms applicable 
to the case, as it does not provide 
against the question of jurisdiction 
being agitated by means of an indepen¬ 
dent suit. _ 

(1) [1916] 38 All. 452=35 I. C. 63. 


No legal sanction can attach to a 
decree which rests upon a usurpation 
of jurisdiction. If a party who had 
the right and the opportunity of raising 
the plea of jurisdiction has failed to 
avail himself of it at the earliest pos* 
sible opportunity, he is penalized- to 
this extent by an express bar raised by 
S. 21 that he cannot be permitted to 
raise that question in a later stage of 
that suit before the appellate Court or 
before the Court of revision. There is 
no provision in the Code of the Civil 
Procedure which either expressly or by 
necessary implication deprives the plain-| 
tiff of his right of suit. Where a plain 
tiff is threatened with an encroachment 
over his property in execution of a decree 
which has been passed by a Court with¬ 
out jurisdiction, a cause of action un¬ 
doubtedly accrues to the plaintiff, and 
it would be a most unfortunate and 
deplorable circu nstance if the threa¬ 
tened wrong were not open to a redress 
by a properly constituted tribunal. 
Neither the Code of Civil Procedure nor 
any other statute which we know of 
provides against the maintainability of 
a suit of this description. S. 21 is based 
upon a principle of expediency and the 
object clearly is that an inquiry into an 
extraneous matter should not ordinarily 
be let in for the first time in appeal or 
revision where the party aggrieved did 
not choose to challenge the jurisdiction 
of the Court at the earliest possible 
opportunity. 

The appellant in support of his conten¬ 
tion has 'drawn our attention to Jaya 
Veera Rama Vencatashicara v. Ghidavi- 
baram Chetty (2). This was not a case 
in which the decree was sought to be 
avoided by means of an independent 
suit. The facts were that the pre¬ 
liminary decree in a mortgage suit was 
passed by a Court of competent jurisdic¬ 
tion, but the final decree was passed 
by a Court which had no jurisdiction 
over the suit property. There was there¬ 
fore no doubt that the latter Court had 
passed the decree without any jurisdic¬ 
tion. No plea of jurisdiction was raised 
before it. Later on, when the decree 
was sought to be executed, one of the 
defendants judgment-debtors challenged 
it upon the ground that it had been 
passed by a Court without jurisdiction 
and was therefore a nullity. It was 

f2) [1920] 43 Had. 675=58 1. 0. 671 (F. B.}. 
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held that a party who did not raise 
an objection to jurisdiction when a pre¬ 
liminary mortgage decree was made 
absolute' was not entitled to plead 
in execution that the order was passed 
without jurisdiction. The decision has 
been founded upon the principle that the 
Court executing the decree is not compe¬ 
tent to go behind the decree and it has 
been expressly ruled that 
“an objection to the jurisdiction is a ground for 
setting aside a decree and is not one of the 
questions relating to the execution, discharge 
or satisfaction of the decree, required by S. 47 
to he dealt with in execution.'’ 

The decisions of the Courts in this 
country are not, by any means, uniform 
on the question of the competency of the 
Corrt executing the decree to probe into 
the jurisdiction of the Court which had 
passed the decree. On one side are the 
cases like the following: S. Veeraraohava 
Aijyar v. J. D. Muga Sait (3), Hari 
Govind Kalhundri v. Narsingrao Eonher- 
rao Deshpande (4) and Kufipada Sarhar 
V. Ilari Mohan Dalai (5). 

On the other side of the line are cases 
like Gora Chand Haider v. Profulla 
Kumar Boy (6) and Kunjamohan Chakra- 
verty v. Manindra Chandra Boy Choiv- 
dhury (7). 

In the case of Sripat Narain Boy v, 
Tribeni Missir (8) all that was held by 
this Court was that it was a pood answer 
to an application for execution against 
the alleged representatives of the judg¬ 
ment-debtors to show that the judgment- 
debtor was dead at the time when the 
decree was passed and that by reason of 
this vital defect the decree was void and 
incapable of execution. The following 
fact was emphasized in the judgment : 

"No question of jurisdiction of the Court to 
make tbe decree'arise?, because no Court can 
make a decree againet a dead man and a decree 
fio made is a nullity.” 

These cases are no authority for the 
Jproposition that it is not open to a plain- 
Itiff to challenge by a suit a decree which 
has been passed by a Court which did nob 
[Possess the territorial jurisdiction over 
the subject-matter. The point has nob 
been argued and we express no opinion 
on the question whether tbe matter could 

(8) [1916] 39 Mad. 24=26 I. C. 2S7. 

(4) ll914j 38 Rom. 194=23 I. C. 123. 

(6 [1917] 44 Cal. 627=36 I. C. 856. 

{6) A. I. H. 1926 Cal. 907=89 I. C. 685=53 
Cal. 166. 

(7) A. I. R. 1923 Cal. 619=77 I. C. 253. 

(8) [1918] 40 All. 423=45 I. C. 21. 
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be raised before the Court executing the 
decree. The plaintiffs sought to raise it 
before the executing Court, bub upon the 
objection of the defendants they were 
referred to a regular suit. It must be 
borne in mind that the question of juris¬ 
diction has not been sought to be raised 
in the later stages of tbe same suit 
before an appellate or a revisional Court. 

S. 2L, Civil P. C., has therefore no appli¬ 
cation. 

But it has been contended that although 
S. 21 is not applicable in terras, the 
principle underlying that section is appli¬ 
cable and reliance has been placed upon 
the following observations in the judg¬ 
ment of Wallis, C. J., in the Madras case 
already referred to ; Jaya Veera Bavia 
Venkatashwara v. Chidambaram ChetUj 
(2) at p. 686 : ... 

“Tbo effect of the section in ray opiujon is 
that objections which the appellate or revi- 
sional Court is thereby precluded Irom allowing 
must be considered cured for all purposes un¬ 
less taken before the passing of the decree in 
the original Court." 

It is respectfully submitted that it isf 
not legitimate to extend the bar of S. 21 
beyond the limits expressly provided for 
by that section. If it was the intention 
of the legislature to make the bar general 
“for all purposes” it could and should 
have said so. It would be unjust to take 
away from a party his right of suit upon 
speculative reasoning relating to the 
principle underlying S. 21, Civil P. C. 
We are clearly of opinion that there are 
no such underlying principles which can 
operate as a bar against the plaintiffs. 

In Chokkalinga Pi'lay v. Valayudha 
Mudaliar, A. I. B. 1925 Mad. 117, a suit 
for sale on a mortgage was xiroperly 
instituted in the Kumbakonam Sub-Court 
and a preliminary decree was obtained 
from that Court. In 1907 the subject- 
matter of the suit was transfen-ed to tbe 
Mayavaram Court. The plaintiff how¬ 
ever applied for and obtained a final 
decree from the Kumbakonam Court. 
The defendant brought a suit to set aside 
the final decree on the ground that tbe 
Kumbakonam Court, on the date of the 
passing of tbe decree, had ceased to pos¬ 
sess territorial jurisdiction over tbe pro¬ 
perty in dispute. It was held that the suit 

was not maintainable because, 

S. 21 did not apply, it was argued that 
tbe principle underlying that section was 

of general application and if the objec- 

tion could not be heard in appeal or revi- 
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Sion, it would be consistent that the 
decree could not bo attacked by a colla¬ 
teral proceeding. The learned Judges in 
arriving at this conclusion adopted the 
statement of law in Jaya Veera Hama 
Venkateshwara v. Chidambaram Chetty 
(2). For reasons already given we can¬ 
not accept this view. 

We overrule the contention of the ap¬ 
pellant and hold that whore a decree has 
been passed by a Court having no terri¬ 
torial jurisdiction over the matter in 
controversy, the plaintiff is entitled to 
maintain an independent suit for its 
avoidance. 

Both the Courts below have overruled 
the contention of the appellants that the 
suit is barred by the rule of res judicata. 
We have no doubt about the correctness 
of this view. No judgment can operate 
|as res judicata unless it has been passed 
|by a Court of competent jurisdiction. It 
follows therefore that where the judg¬ 
ment is issued by a Court without juris¬ 
diction it cannot be conclusive between 
the parties under S. 11, Civil P. C. S. 11, 
jExpln. 4, Civil P. 0., can have no appli- 
ication to such a case. The principle has 
(been discussed by Mukerji, J., in Re. 
Krishna Kishore Dey v. Amar Nath 
Kshettry (9), at p. 780 and we respectfully 
adopt the following statement of law : 

"In this o^se.the question of juris¬ 

diction is neither raised nor decided; the posi¬ 
tion might have been different, if the question 
had been raised and decided, for where a Court 
judicially considers and adjudicates the ques¬ 
tion of its jurisdiction and decides that the 
facts exist which are necessary to give it juris¬ 
diction over the case, the decision is conclusive 
till it is sot aside in an appropriate proceeding. 
But where there has been no such adjudication, 
the decree-remains a decree without jurisdiction 
and cannot operate as res judicata.” 

The resulfc is that we dismiss this ap¬ 
peal with costs, including in this Court 
fees on the higher scale. 

K.n./r.k. Ajypeal dismissed. 

(9) [1920] 47 Oal. 770=56 I. C. 532. 
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Sen, J. 

Pragilal Kanhaiya Lai —Applicant. 

V. 

Ratan Lai Mathra Prasad —Opposite 
Party. 

Civil Eevn. No. 49G of 1930, Decided 
on 12th February 1931, against order of 
Second Sub-Judge, Small Cause Court, 
Judge, Cawnpore, D/- 18th July 1930. 

Contract Act (1872), S. 23—Money bor- 
rowed with definite intention of utilifing in 


gambling—Plaintiff not proved to be privy of 
intention—S* 23 is no bar to recovering it. 

Where the defendant borrows money from 
the plaintiff with the o1e:%r intention of utili¬ 
zing the money for the purpose of gambling but 
there is nothing to indicate that the plaintiff 
was privy to this intention, there is nothing to 
preclude the plaintiff from recovering the 
amount from the defendant by suit. [P 458 C 2] 

J. B. Banerji for S. N. Gupta —for 
Applicant. 

Baij Nath Sahai —for Cpposite Party. 

Judgment.—This is an application 
for revision by the defendant under 
S. 25, Provincial Small Cause Courts Act. 
Defendant borrowed from the plaintiff 
Rs. 300 on the Divali day. The suit was 
for recovery of that sum together with 
interest. The Court below found that 
the money had been borrowed on the 
Divali day for the purpose of gambling. 
This was not a circumstance which vitia¬ 
ted the debt and a suit for its recovery 
was maintainable. The Court therefore 
gave the plaintiff a decree. It has been 
contended by Mr. Surendra Nath Gupta 
who holds the brief for Mr. Indu Bhushan 
Banerji that a claim for enforcement of 
a loan of this character is opposed to 
public policy under S. 23, Contract Act. 
I am clearly of opinion that this con¬ 
tention has no force. Where the defen¬ 
dant borrows money from the plaintiff 
with the clear intention of utilizing the 
money for the purpose of gambling but 
there is nothing to indicate that the 
plaintiff was privy to this intention, 
there is nothing to preclude the plaintiff 
from recovering the amount from the de¬ 
fendant by suit. 

I dismiss this application with costs. 
v.B./r.K. Application dismissed. 

A. I. R. 1931 Allahabaa 458(2) 

SUL.AIM.iN .AND NI AMATULLAH, JJ. 
Prem Narain and another Judgment- 
debtors —Appellants. 

v. 

Ganga Bam and others —Decree-holders 
-^Respondents. 

Execution First Appeal No. 195 of 
1930, Decided on 11th February 1931, 
against decision of Sub-Judge, Farrukha- 
bad, D/- 7th February 1930. 

Limitation Act (1908), Art. 181—On 24th 
April 1926 decree-holder and judgment- 
debtor agreeing that latter should be given 
three months’ time for payment—On failure 
to pay, execution to proceed—Court striking 
off execution for the time being—Judgment- 
debtor failing to pay—Decree-holder making 
fresh application for execution on 24th July 
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1929—Fre»h application held to be one for 
revival of execution proceeding and held not 
barred by limitation. 

On 24th July 1926, decroo-holder and jxidg- 
meut-debtor compromised and agrr-od that the 
judgment-debtor should be given three months’ 
time for payment, and that if he failed to pay 
within that time the execution should proceed. 
On this the Court ordered: ‘The execution case 
be struck oil for the present.” The judgment- 
debtor did not pay the amount within the time 
agreed and an application purporting to be one 
for execution was filed by the decree-holder on 
24tb July 1929. The judgment-debtor pleaded 
bar of limitation. 

Held \ that under the circumstances the ap¬ 
plication, though ostensibly a fresh application 
for execution, should be treated as one for revi¬ 
val of execution proceedings. As such it was 
not barred bv limitation even as.suming that 
Art. 181 applied to an application for revival of 
execution proceedings: 27 All, 334 (P.C.); A.I.R. 
1927 All. 10 (P.Z?.); A. I. R. 1927 All. 165 
(F.B.); 8 Cai. 420 and 19 Cal. 132 (F.B.). Rel. 
on. [P 460 0 1] 

B. C. Ghatak—for Appellant. 

U. S. Bajpai, B. Malik and S. N. Seth 
—for Respondents. 

Sulaiman, J. —This is a judgment- 
debtors’ appeal arising out of an execu- 
tion proceeding consequent upon the pas¬ 
sing of an ex parte mortgage decree 
dated 24th January 1924 which was 
made absolute on lOth January 1925. An 
application for execution was filed on 
7th August 1925 and while it was pend¬ 
ing the judgment-debtors applied for the 
setting aside of the ex parte decree on 
13th October 1925. There was an in¬ 
terim order staying execution passed on 
that date. On 24th April 1926 the de¬ 
cree-holder and the judgment-debtors 
compromised and agreed that the judg¬ 
ment-debtors should be given three 
months’ time to pay up the amount by 
selling a part of the mortgaged property 
and that if they failed to pay the amount 
within the time allowed the execution 
should proceed. This was a written com¬ 
promise filed in Court and was verified 
by the parties on 12th May 1926. 

On 22nd May 1926 the Court passed 
an order striking off the application for 
the setting aside of the ex parte decree 
on the ground that the matter had been 
compromised. Subsequently on 4th June 
1926 the office put up a report before the 
Court referring to the purport of the 
Compromise and pointing out that the 
decree was to remain in execution for the 
time being and that the decree-holder 
would be entitled to sell the property if 
the amount was not paid within three 
months. On this the Court ordered: 


“the execution ofiso be struck off for the present 
without payment -boing entered. The costs to 
be borne by the judgment-debtors.” 

There is nothing to suggest that the 
decree-holder agreed to the striking off 
of his application or that he was in¬ 
formed of it on that date. 

The judgment-debtors did not deposit 
the amount within the period which ex. 
pired on 24th July 1926. The present 
application purporting to be an applica¬ 
tion for execution of the decree was filed 
by the decree-holder on 24th July 1929. 
The judgment-debtors took the objection 
that it was barred by time. The execu¬ 
tion Court has held that the application 
is in time, although it has not given its 
reasons in full. It is quite clear that 
under the compromise between the par¬ 
ties it was agreed that the execution pro¬ 
ceedings should remain pending and not 
that the application for execution would 
be struck off. The matter was to be 
taken up and proceeded with after the ex¬ 
piry of the period of three months al¬ 
lowed to the judgment-debtors to pay up 
the amount. The Court therefore was 
quite wrong in striking off the case for • 
the time being. At the same time it is 
quite clear that the use of the expression 
"for the time being" indicates that the 
Court was not disposing of the applica¬ 
tion finally but was merely shelving the 
matter, or striking off the application as 
a temporary measure. There was no de¬ 
fault on the part of the decree-holder and 
there was no justification for the dismis¬ 
sal of his application for execution. The 
application must therefore be deemed to 
have remained pending and only provi¬ 
sionally shelved. 

It is also clear that during the period 
of three months which the decree-holder 
had allowed to the judgment-debtors he 
could not proceed with the execution of 
the decree and attempt to get the mort¬ 
gaged property sold. The execution was 
necessarily postponed or suspended for 
that period. His application for execu¬ 
tion therefore remained in abeyance for 
that period. There was no subsequent 
order passed by the Court dismissing the 
application finally. This being so it fol¬ 
lowed that it was open to the decree- 
holder to apply to the Court to revive 
and carry through the pending execution 
suspended by no act or default of the 
decree-holder, and that it was not incum¬ 
bent upon him to filo a frush application. 
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to initiate a new execution, Qamaruddiyi 
Ahmad v. Jaiuahir Lai (l). The view ex¬ 
pressed by their Lordships of the Privy 
Council in the case quoted above has 
been applied by the Full Bench of this 
Court in two cases which arose under the 
new Civil Procedure Code: Chhattar 
Singh v.Kamal Singh (2) and Baij Nath 
V. liam Bharose (3). 

The present application is no doubt 
ostensibly a fresh application for execu¬ 
tion, but the previous history is fully 
set forth. The majority of the learned 
Judges in the first Full Bench case inter¬ 
preted a similar application as being in 
substance one for revival. There seems 
to be no reason why the present applica¬ 
tion cannot similarly be treated as one 
for revival. It was assumed by four out 
of the five Judges in that Full Bench 
case that an application for revival would 
be one governed by the residuary .\rt. 181, 
Lim. Act. There was previous authority 
for that view- But assuming that Art. 
181 is applicable to this application the 
time would begin to run from the date 
when the right to apply accrued. 

As pointed out above the decree-holder 
could not possibly proceed with the 
execution during the period of three 
months which had been allowed to the 
judgment-debtors. His right to get the 
proceedings revived and proceeded with 
accrued only after the expiry of that 
period of grace. Even assuming that 
the period of three years was to be 
counted from the date of the original 
compromise and not from the date of its 
verification, that period expired on 24th 
July 1926. The present application was 
made just within three years of that 
date. It therefore seems to me that the 
decree-holder did apply for revival of 
the application for execution which had 
merely been kept in abeyance within 
three years of the date when the right to 
apply accrued to him. In this view of 
the matter it is not beyond time. 

Nis^matullah, J. —entirely agree. 
The first 'application for execution of the 
decree should be deemed to be pending 
throughout. The compromisa^ated 24th 
April 1926 clearly contemplated that the 
applicati on for execution should remain 
’ (V)1I^5] 27 All. 334=32 I.A. 102=8 Sar. 8l0 
(P.C.). 

(2) A. I. B. 1927 AIL 16=100 I. O. 692=49 
All. 276 (P.B.). 

'3) A. I. R. 1927 All. 165=104 I. C. 116=49 
All. 509 (F.B.). 


pending. It was not open to the Court 
executing the decree to dismiss it con¬ 
trary to the agreement of the parties. 
The Court did not in fact dismiss the 
application for execution, but ordered it 
to remain in abeyance as held by my 
learned brother. Nothing happened sub¬ 
sequently to make the first application 
for execution otherwise than as a pend- 
ing application. It follows that on the 
date of the second application the execu¬ 
tion proceedings initiated by the first 
application though in abeyance were 
pending. It may be'convenient to call 
an application praying that action be 
taken in proceedings initiated by the 
first application for execution as an 
application “to revive" execution pro¬ 
ceedings. Such application was so styled 
in Qamaruddin Ahmad v. Jawahir{\). 
In substance however it is not reviving 
proceedings which ex hypothesi are pend¬ 
ing. It is only an application moving 
the Court to proceed with the execution 
proceedings before it. But whether the 
subsequent application be regarded as 
an application to revive execution pro¬ 
ceedings previously taken or only as an 
application moving the Court to proceed 
with pending execution proceedings, there 
can be no doubt that it cannot in law be 
regarded as an application for execution 
the previous one being still undisposed 
of. The decree-holder never intended by 
what he agreed to in the compromise 
that the first application for execution 
should be dismissed, and as I read the 
order of the Court, it did not intend to 
dismiss it but allowed it to remain pend¬ 
ing till the resumption of execution pro¬ 
ceedings became necessary in the con¬ 
tingency provided for by the compromise. 
A second application for execution even 
though the decree-holder intended it to 
be such, is superfluous and may be dis- 
regarded, except in so far as it prajs for 
action being taken on the first applica¬ 
tion to execute the decree. 

It is not in my opinion necessary that 
a formal application for reviving the 
proceeding should be made. It is the 
duty of the Court to proceed to conclu¬ 
sion in a matter pending before it, even 
though it may bo to dismiss the applica¬ 
tion in default of prosecution. Assuming 
that an application to ‘revive’ proceed¬ 
ings is essential I have no doubt that the 
second application fulfils, in substance, 
all the requirements of an application 
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void under S. 23 and the right to recover 
money on nondelivery unenforceable. 
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(or ‘reviving’ execution proceedings in 
abeyance. 

Where it is the duty of the Court to 
do something or to take some action, 
Art. 181, Lim. Act, does not govern an 
application asking the Court to do such 
thing or to take such action. For in¬ 
stance an application for correction of 
decree so as to make it in conformity 
with the judgment has been held not to 
bo within the purview of Art. 181—as 
already stated it is the duty of a Court 
and no application by an interested party 
reminding the Court of the necessity of 
taking further action can be barred by 
limitation. 

Assuming Art. 181 is applicable to a 
cas9 of this kind the starting point of 
limitation is the time “when the right 
to apply accrues.” When proceedings 
are pending the right to apply is a re- 
curring one and any application made 
during the pendency of the proceedings 
cannot be barred by Art. 181. This view 
finds support from Kedar Nath Dutt v. 
Ilarra Chand Dutt (4) and Puran Chand 
V. Boy Badha Kishen (5). 

In cases decided by this Court, most of 
which are quoted in Chhattar Singh v. 
Kamal Singh (2) and Baij Nath v. Bam 
Bharos (3), it was assumed rather than 
decided that Art. 161 applies and that 
limitation begins to run from a certain 
point of time only. The questions which 
I have referred to were not considered 
probably because the application was 
within time in any view of the matter. 
For the reasons given by my learned 
brother and these additional reasons I 
agree in dismissing the appeal. 

S.N./r.ic. Appeal dismissed. 

(4) [1882] 8 Cal. 420. 

(6) [1892] 19 Cal. 132 (F.B.). 
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Sulaiman and King, JJ. 

Makund Lai and others — Plaintiffs 

Applicants. 

V. 

Ml. Sunita and another —Defendants 
Opposite Parties. 

Civil Revn. No. 86 of 1930, Decided on 
23r(l .January 1931, against order of 
Btnall Cause Court Judge, Benares, D/- 
I8th December 1929. 

Contract Act (1872), S. 23— Poi»e«*ory 
'Qortgage of occupancy holdings with right 
to recover money on failure to deliver po«se»* 
•ion—Contract for poasessory mortgage held 


B obtained a possessory mortgage of certain 
occupancy holdings only under which he was 
given the right to enter into possession and ap¬ 
propriate the income. The mortgage deed fur¬ 
ther provided that in case the property went 
out of his possession he would be entitled to re¬ 
cover the money. 

Held : that the contract for the possessory- 
mortgage was void under S. 23 being against 
the tenancy law and that the right to recover 
money being contingent upon nondelivery of 
possession, a covenant illegal in itself and not 
capable of enforcement, B was not entitled to 
recover money. [P 461 C 2] 

Gopi Nath Kunzru —for Applicants. 

K. Verma —for Opposite Parties. 

Sulaiman, J. — This is a plaintiffs’ 
application in revision from a decree of 
the Court of Small Causes dismissing his 
suit for recovery of money. In 1923 
the plaintiffs obtained a possessory mort¬ 
gage of certain occupalicy holdings 
only under which they were given the 
right to enter into possession and appro¬ 
priate the income. It was further pro¬ 
vided that in case the property wont out 
of their possession they would be en¬ 
titled to recover the money. 

The plaintiffs brought the suit on the 
allegation that a fraud was committed 
inasmuch as it was not disclosed to the 
plaintiffs’ father, the mortgagee that the 
property mortgaged consisted of occu¬ 
pancy holdings. It was conceded in the 
Court below that if the alleged fraud 
was not established then no decree could 
be passed. The learned Judge has come 
to the conclusion that no fraud has been 
proved. 

It is quite obvious that the contract 
for the possessory mortgage of the occu¬ 
pancy holdings, if permitted, would de¬ 
feat the provisions of the tenancy law 
and was therefore void under S. 23, Con¬ 
tract Act. The right to recover money 
was dependent on the contingency of 
there being no delivery of possession. As 
the covenant for delivery of possession, 
was illegal and not capable of being en ' 
forced the plaintiffs are not entitled tol 
recover the money. The suit was rightly' 
dismissed. The revision is accordingly 
dismissed with costs. 

y.B./r.K. Bevision dismissed. 
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lower appellate Court. The facts in the 
case are as follows : 
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A. I. R. 1931 Allahabad 462 
Mukkeji .\j;d Bennet, JJ. 

Ram Raikha Misiir —Appellant. 

V. 

Lallu Misir and others —Respondents. 
First Appeal No. 22 of 1930, Decided 
on 20th January 1931, against order of 
Addl. Sub.Judge, Gorakhpur, D/- 29th 
October 1929. 

(a) Practice — Pleadings — Plaintiff plead¬ 
ing proper facts is entitled to argue in High 
Court that under rule of law he is entitled 
to certain finding. 

It is not necessary for the plaintiff to do 
more in his plaint than set forth the facts on 
which he can rely for application of a rule of 
law. It is open to a plaintiff who has pleaded 
proper facts to argue in the High Court that 
under a rule of law he is entitled to a certain 
finding, [P 463 C 1,2] 

(b) Partition—Presumption is in favour of 
regularity of proceedings unless irregularity 
is shown. 

Where it is not shown that there was any 
irregularity in certain partition proceedings 
the presumption is in favour of regularity of 
proceedings. [P-463 C -2] 

(c) Land Revenue Act (1901), S. 233 (k)— 
Scope—S. 233 (k) does not take place of rule 
of res judicata in partition suits—S. 233 (k) 
only bars suits asking for alteration of total 
amount of shares in mahal or suits asking 
for holdings to be changed from one mahal 
to another—Civil P. C., (1908), S. 11. 

Section 233 (k) was not intended to take the 
place of the rule of res judicat.a in partition 
suits. S. 233 (k) only bars suits which would 
alter the partition in regard to the amount of 
shares in any mahal or subdivision of a mahal 
or suits which would transfer particular fields 
or holdings from any mahal or subdivision of 
a mahal. The rule of res judicata will apply 
only when the conditions laid down by S. 11, 
Civil P. C.. exist : 38 All. 302 ; 39 AIL 469 and 
23 All. 291. Rel. on. [P 465 C 1] 

(d) Civil P. C. (1908), S. 11, Expl, 4—Re¬ 
venue Court in partition proceedings bet¬ 
ween parties is entitled to give decision as to 
title and possession—Its decision is one on 
which rule of res judicata can be based— 
Land Revenue Act, Ss. Ill and 233 (k). 

Where the revenue Court in a partition pro¬ 
ceedings between the parties was a Court which 
was entitled to give a decision both as regards 
the question of title and also was a Court which 
was entitled to award possession its decision is 
one on which the rule of res judicata can be 
based. 

Where therefore it was open to a party in 
certain partition proceedings to raise a question 
of title to certain share in land and the pos¬ 
session thereof but the question was not raised, 
the question cannot be raised in view of Expl. 4, 
S. 11 in a subsequent suit between the parties 
to the partition. [P 466 C 1,2] 

A. P. Pandey —for .Appellant. 

Shiva Prasad Sinha —for Respondents. 
Bennet, J. —This is a first appeal 
from order brought by one of the plain¬ 
tiffs against an order of remand of the 


One Faqir Misir owned a 4 pie share 
in Mauza Mahni Sangram. He had two 
daughters, Mt. Jagrani who died in 1912 
and Mt. Laganmani. Now Mt. Jagrani 
had a daughter Mt. Eamkali who died in 
1916 and Mt. Laganmani had a son Kamla 
Prasad, who died in 1912. Kamla Pra¬ 
sad’s widow is Mt. Parbati, plaintiff 3. 
On 16th^ June 1905 Faqir Misir gave 
half his 4 pie share to bis daughter Mt. 
Jagrani and half to his grandson Kamla 
Prasad. After the death of Mb. Jagrani 
Mt. Eamkali her daughter inherited her 
half share. After the death of Kamla 
Prasad, his wife Mt. Parbati plaintiff 3 
inherited his 2 pies share. After the 
death of Mt. Eamkali her 2 pies share 
went to the collaterals of Faqira, namely 
plaintiffs 1 and 2 and one Chilar Misir. 
Ohilar Misir sold his share to plaintiffs 1 
and 2 under sale deed dated 11th Decem¬ 
ber 1926. The result is that plaintiffs 1 
and 2 now own one half of the share and 
Mt. Parbati plaintiff 3 owns the other 
half of the 4 pies share of Faqir. The 
plaintiffs brought a suit for a declaration 
that the plaintiffs are in exclusive pos¬ 
session and occupation as absolute 
owners without the participation of any¬ 
one else in the entire 4 pies share entered 
in khewat as No. 18 and that if the 
plaintiffs be found to have been dispos¬ 
sessed, they should be granted a decree 
for recovery of possession. The cause of 
action is stated in the plaint to be that 
the defendants have been making appli¬ 
cations for mutation of their names for 
one pie out of the 4 pies share. But it is 
alleged that the defendants bava^ not 
obtained possession. In the plaint in 
para. 4 it is set forth that there was a 
partition in the revenue Court of this vil¬ 
lage which began on 5th July 1912 : 

“ At that time every cosharor in the village 
m.ade an application and got a separate lot pre¬ 
pared in respect of his property. Accordingly 
a joint lot comprising the 4 pie share of Faqira 
Misir w.as prep.ared for Mt. Ramkali and ^It. 
Parbati plaiotifi 3 and it was numbered as lob 
11. In the khewat of the recent settlement 
the property in the said lot was entered as 
No. 18. On 15th April 1916 the partition case 
was disposed of and the partition proceeding 
concluded." 

In reply to this pleading para. 4 of the 
written statement stated: 

“ As regards para. 4 of the plaint the allega¬ 
tion about the partition proceeding is admitted ; 
the rest Is not admitted." 
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The written statement further pro¬ 
ceeded to state that on 11th Tune 1903 
there was a hypothecation decree in suit 
No. 384 of 1903 passed in favour of the 
ancestor of the defendants against Faqir 
Misir and in execution the ancestor of 
the defendants and the defendants pur¬ 
chased a 1 pie share of Mauza Mahni 
Sangram at auction sale in 1909 and 
obtained formal delivery of possession of 
this 1 pie share on 1st June 1911. 

In para. 7, additional pleas, it was 
stated : 

" During the partition proceedings the names 
o! these defendants did not stand recorded in 
the khewat in respect of the 1 pie share sold. 
Hence nothing was done during those proceed¬ 
ings and by reason thereof the rights of these 
defendants oinnot be prejudiced. The plain- 
tiOfi’ claim is altogether wrong and fit to be 
struck off.” 

On these pleadings the Court of first 
instance framed issue 2 : 

" Whether the defendants ate auction pur¬ 
chasers of any portion of the disputed property 
and is the same auction sale binding on the 
plaintiffs ?” 

On that issue the Court of first in¬ 
stance came to the conclusion that 

S. 233 (k). Land Revenue Act. estops de¬ 
fendants from going back upon the partition 
record and opening a question of proprietary 
title which they failed to agitate at the proper 
time.” 

In the first appeal the lower appellate 
Court has set aside that decision and 
remanded the case to the Court of first 
instance for decision on the remaining 

issues. . , 1 *3 

The question which has been raised 

before this Court is that the defence is 
barred by S. 233 (k), Land Revenue Act, 
and that the Court below has erred in 
holding to the contrary. When the case 
was argued before this Court the question 
was raised as to whether the defence is 
or is not barred by the principle of res 
judicata. Objection was taken by the 
learned counsel for the respondents that 
the question of res judicata had not 
formed an issue in the Court of first in¬ 
stance and had not been argued before 
the lower appellate Court, and had not 
been mentioned in the grounds of appeal 
to this Court. But we consider that the 
question was sufficiently raised by the 
pleadings of the plaintiff and it is not 
necessary for the plaintiff to do more in 
Ibis plaint than set forth the facts on 
.which he can rely for the application of 
la rule of law. It is open to a plaintiff 


who has pleaded the proper facts to] 
argue in this Court that under a rule ofi 
law he is entitled to a certain finding.] 
Accordingly we consider that in the pre¬ 
sent case it is open to the plaintiff to 
argue in this Court that the defence was 
barred by the rule of res judicata and 
not merely that the defence was barred 
by S. 233 (k), Land Revenue Act. 

We shall presently consider how far 


these two sections are related to one an¬ 
other. Now the facts which have 
emerged in the present case are that the 
defendants were parties to the partition 
case in the revenue Court and it is ad¬ 
mitted that in that partition case a sepa¬ 
rate kura was formed in which the de¬ 
fendants and their predecassop had 
their 13 pie share separated. Neither of 
the parties were the applicants for par¬ 
tition. It is apparent therefore that 
under S. 110 (2), Land Revenue Act, ap¬ 
plications must have been made by the 
predecessors of the plaintiff and by the 
defendant and their predecessors for the 
formation of these two separate kuras, 
in the one case a kura of 4 pies and in 
the other case a kura of 13 pies. Now 
S. 110 (2) lays down that such applica¬ 
tions must be made at any time before 
the date fixed by the proolaraation issued 
under that section. It was for the de¬ 
fence to show that the application of the 
predecessors of plaintiff* was made at a[ 
time other than the time specified in 
S, 110 (2), Land Revenue Act, and the 
defence have not alleged that there was 
any such irregularity or that there is no 
evidence on the record to that effect. 
The question of the partition proceedings 
was raised by para. 4 of the plaint and it 
was open to the defence to plead in the 
written statement that there was any 
irregularity which would entitle the de¬ 
fence to prove that the partition proceed- 
ings would not be effective against 
the defence as a bar either • under 
S. 233 (k) or under the rule of res judi¬ 
cata. We mention this point because 
reference has been made to various rul¬ 
ings in which as a matter of fact it was 
found that the particular applications for 
formation of a separate kura orjr.ahal 
had been made subsequent to the date 
fixed. In the present case therefore 
these rulings have no application, he- 
cause it is not shown that there ^ 

such irregularity, and the 
in (avour of regularity of proooedmgs. 
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Wa have been referred to a number of 
rulings and on a consideration of all 
the^e rulings wo come to the following 
conclusions in regard to the meaning? of 
S. 233 (k), Land Revenue Act. That 
section may be interpreted first on the 
narrow view that it only bars suits 
which ask for alteration of the total 
amount of shares in a mahal or in a sub¬ 
division of a mahal, or suits which ask 
for khasra numbers or holdings to be 
changed from one mahal or subdivision 
of a mahal to another. On this view 
S. 233 (k) would be no bar to the present 
suit. There is a wider view of S. 233 (k) 
in which it may be held to bar any 
question being raised in the civil Court 
which would have been raised in objec¬ 
tion under S. Ill, Land Revenue Act. 
But this view makes S. 233 (k) to be 
merely the application of the rule of res 
judicata to partition suits. We consider 
that on this view. S. 233 (k) is no wider 
and no narrower than the rule of 
res judicata which is found in S. 11, 
Civil P. C. Accordingly in the pre¬ 
sent case we consider that it is more 
useful and more correct to consider whe¬ 
ther the rule of res judicata as laid down 
in S. 11, Civil P. C., does or does not bar 
the present defence. 

We may at this stage examine briefly 
some of the various ruling of this Court 
on the question of S. 233 (k). In the Pull 
Bench ruling of Shambhu Singh v. Daljit 
Singh (l) it was held that S. 233 (k), 
Land Revenue Act, did not bar a civil suit 
because that suit did not relate to parti¬ 
tion or union of a mahal. The plaintiff 
had sued for a declaration of his title to a 
certain share which had been allotted to 
the defendants. What was meant by 
this ruling was that such a suit if granted 
would merely substitute the plaintiff for 
the defendant as the owner of the share 
in question and by this substitution the 
actual arrangement of the shares in the 
mahals and pattis would not be disturbed. 
This is what we call the narrow view of 
the interpretation of S. 233 (k), Land 
Revenue .\ct. 

On the same day there was a decision 
given in another Full Bench case by the 
same Full Bench reported in Kalka 
Prasad v. Man Mohan Lai (2). It was 
similarly held that S. 233 (k), Land Re¬ 
venue Act, did not bar the suit in which 

(1) [iyi6] ay a'ii'.T43=33 i."c. io. 

(2) [1916] 38 All. 302=33 I.O. 86 (F.B.). 


the plaintiff claimed recovery of posses¬ 
sion of the mahal allotted to the defen¬ 
dant. This again would be merely sub¬ 
stituting the plaintiff for the defendant as 
the owner of that mahal. It was held 
in Bijai Misir v. Kali Prasad Misir (3), 
that the suit of the plaintiff to recover 
possession of certain shares which had 
been awarded to the defendant in a parti¬ 
tion of the revenue Court was barred by 
the provisions of S. 233 (k), Land Re¬ 
venue Act. This suit was decided by a 
majority of the Court, the Chief Justice 
dissenting. It is obvious that there is a 
certain amount of conflict between these 
decisions. The circumstances of this last 
ruling were that the plaintiff had been a 
party to the partition proceedings and 
the plaintiff had not made any objection 
at that time to the share in (luestion 
being allotted to the defendant. At p. 498 
the late Banerji, J., stated : 

“ No question of res judicata, in my opinion, 
arises in a case like this. Had the question of 
the title of the parties been decided by the re¬ 
venue Court under Ss. Ill and 112 the matter 
would have been res judicata. In my opinion 
the present suit is barred by reason of the pro¬ 
hibition contained in S. 233 and not on the 
ground of res judicata.” 

In a later ruling of Lai Behari v. 
Parkali Koer (4), the same lexrned Judge 
interpreted the provisions of S. 233 (k) 
in a slightly different manner. In that 
case the parties were on the same side 
in partition proceedings and a separate 
mahal was formed in the name of the 
parties. Subsequently, the plaintiff 
brought a suit for a declaration that he 
alone was the owner of the entire mahal 
to the exclusion of the defendant and it 
was held that the suit was not a matter 
relating to the union or separation of 
mahals and clearly the provisions of 
S. 233 (k), Land Revenue Act, were no 
bar. That however is clearly distingui¬ 
shable from the present case. In the 
present case the parties had separate 
kuras allotted to them. It is also held 
in this ruling that the suit is not barred 
by the rule of res judicata. 

There have also been two recent rul¬ 
ings of Benches of this Court, the first of 
which is Data Din v. Nohra (3). In that 
case it was held that where plaintiff’s 
suit for declaration of title did not affect 
the partition or union of mahals and left 
the integrity of the partition proceedi«igs 
~~{-6) [1917] 39 All. 469=41 l.C. 912 (P.B.). 

(4) [1920] 42 All. 300=55 I.O. 22. 

(5) A.I.R. 1930 All. 419=121 l.C. 825. 
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ftbsolutely unaffeobed, S. 233 (k) was no 
bar to the suit. The question of res 
judicata was not considered in that case. 

The second recent rnlint? is reported in 
JRam Sukh Pandey v Pirthi Singh (6), 
and the rule laid down is similar. Tn 
that ruling also the question of res judi¬ 
cata was not considered. 

These rulings restrict the principle of 
S. 233 (k) to what we have called the 
narrow view, that is, that that section 
only bars suits which would alter the 
partition in regard to the amount of 
shares in any raahal or subdivision of a 
mabal or suits which would transfer 
particular fields or holdings from any 
mabal or subdivision of a raahal. We 
consider that this view of S. 233 (k) is 
the correct view and that no advantage 
accrues from adding an additional inter¬ 
pretation of S. 233 (k) in the wider sense 
to make it co-extensive with the rule of 
res judicata. We consider that if the 
legislature had intended that S. 233 (k) 
was to take the place of the rule of res 
judicata in a partition suit, then the 
language in S. 233 (k) would have stated 
so plainly, and the language used in that 
section certainly does not indicate that 
there was any such intention. .\s the 
language stands there must certainly be 
an interpretation which is altogether out¬ 
side the rule of res judicata for no exten¬ 
sion of the rule of res judicata could be 
held to present suits to alter the position 
of field or holding numbers inlmahals and 
subdivisions of mahals in all cases. The 
rule of res judicata will only apply where 
the conditions laid down by 'S. 11. Civil 
P. 0., exist. 

Now it has been argued that a revenue 
Court in a partition case is not a Court 
on whose decision res judiaata for a 
subsequent ‘civil suit of the present 
nature can be based. This argument has 
been put forward on the grounds that the 
revenue Court has not jurisdiction to try 
the subsequent civil suit. But the relief 
asked for the present civil suit is for a 
declaration of title and if necessary 
possession. Now the revenue Court 
under S. Ill could have giveu a valid 
decision on the question of title if that 
question had been raised before it by the 
defendants in the present case. It was 
open to the defendants in the partition 
case to claim that the one pie share 
which they had purchased at an auction 
(6) A.l.R. 1931 All. 47. 
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sale in the year 1909 previous to the 
partition suit and by which they had 
obtained formal possession in 1911 should 
he allotted to the defendants in their 
kuraVhiob would have been enlarged 
from 13 pies to 14 pies, and that it should 
have bean taken from tlie kurx of the 
plaintiffs which would have bepn reduced 
from 4 pies to 3 pies. As regards posses¬ 
sion, when the partition proceedings were 
confirmed, the parties would then have 
held possession in accordance with the 
partition decree. The revenue Court was 
therefore a Court which was entitled to 
give a decision both as regards the ques¬ 
tion of title and also was a Court which 
was entitled to award possassion. Wo 
consider therefore that the decision of the 
revenue Court is a decision on which the 
rule of res judicata can be based. Now 
under S. 11. Civil P. C , Expln. 4 : 

“ Any matter which might and ought to have 
been made ground of defence or attack in such 
former suit shall be deemed to have been a 
matter directly and subst.intially in issue in 
such suit.” 

It was opan to the defendants to raise 
this question of the title to the one pie 
share and the possession thereof in the 
partition case. We consider therefore 
that the defendants are barred by the 
principle of res judicata under Expln. 4, 
S. 11. Civil P. C., and that this question 
not having been raised by the defendants 
in the partition proceeding, it cannot be 
raised in the present suit. 

Accordingly wo reverse the decision 
of the lower appellate Court and we set 
aside the order of remand. As there are 
a number of grounds raisel in the appeal 
of the defendants which have not been 
considered by the lower appellate Court 
we remand the case to the lower appel¬ 
late Court for decision on the grounds 
not already decided. Costs hitherto in¬ 
curred in all Courts will abide the result. 

Mukerji, J. —My learned brother has 
exhaustively dealt with the appeal and 
I shall add just a few words, having 
regard to the importance of the point 
raised and having regard to the fact that 
soma cases, at any rate, decided by this 
Court may bo said to bo in conliict with 
one another. 

All partition proceedings must be pre¬ 
ceded by a decision of title when a party 
asks for partition of joint property. The 
first question that arises is a question of 
title. If no question of title is raised, 
that is to say, if there is no dispute, even 
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then the Court has to declare the title of 
the respective parties before it and, after 
it has declared the title, it has to proceed 
to divide and distribute the property. 
The same is the case whether partition 
proceedings are taken in the civil or the 
revenue Court. Certain property be¬ 
longs to several cosharers and one of 
these cosharers may take it into bis head 
to apply for partition. The Land Re¬ 
venue Act, 1901 provides that when such 
an application is made, notice would 
be given to the remaining cosharers and 
a date would be fixed for their appearance. 
If any of the remaining cosharers make 
an application that their shares also 
should be divided off, they have to come 
forward be fore the date fixed for the 
hearing of the application. In that case 
they also would be treated as being par¬ 
ties claiming partition and as if they had 
joined in the original application. Then 
on the date fixed (1 take to be the mean¬ 
ing of S. Ill, Land Revenue Act) if any 
question of title be raised, the revenue 
Court has three rules of procedure open 
to it, one of these being that it may 
decide the question of title itself. If no 
question of title be raised, the revenue 
Court would declare, under S. 114 the 
nature and extent of the interest of the 
several parties before it. This would 
amount to making of a preliminary decree 
for partition in a civil Court. After this 
preliminary decree has been passed, the 
property is to be divided and shares are 
to bo allotted. If any party fails to 
raise any question of title, having had 
an opportunity to do so, surely he should 
not be allowed to contest, in a later pro¬ 
ceedings, that he possessed a larger share 
than was declared for him in the pro¬ 
ceedings under S. 114, Land Revenue .Act. 

In my opinion, where, as in this case, 
independent lots have been given to 
different parties without any contest, it 
must bo assumed that it was because none 
of these parties wanted to raise a question 
of title. If that be the case, any party 
who now wants a larger share must be 
deemed to be barred from doing so by 
reason of the principle incorporated in 
S. 11. Expln. 4, Civil P. C. The true 
bar therefore that operates against the 
defence in this case is a bar of res judi¬ 
cata and not the bar of S. 233 (k), Land 
Revenue Act. As my learned brother 
has put it, there are two interpretations 
that have been put on S. 233 (k), Land 


Revenue Act. The narrower interpreta¬ 
tion is really the right one and the larger 
interpretation is only a paraphrase of the 
rule of res judicata. It is much safer and 
much more desirable that the true aspect 
of S. 233 (k) should be understood and it 

shoul4 be mixed up with the rule of 
res judicata. 

In the Full Bench case of Muhammad 
Sadiq v. Laute Bam (7) this view was 
clearly pointed out. The head note runs 
as follows : 

“ If a party to a partition which is being con¬ 
ducted by the revenue authorities. 

desires to raise any question of title affecting* 
the partition, he must do so according to the 
procedure l.aid down in Ss. 112 to 115 of the 
Act. If a question of title affecting the parti¬ 
tion. which might hive been raised under 
Ss. 11-2 and 113 of the .4ct during the partition 

proceedings, is not so r.aised, and the partition 

is completed. S. 241 {p of the Act debars the 
parties to the partition from raising subse¬ 
quently in a civil Court any such question of 
title." 

This decision was given under the older 
Land Revenue Act, 1873. It contains 
the wider interpretation, though the 
reason behind the interpretation is one 
that would support an application of the 
principle of res judicata. S. 233 (k) of 
Act of 1901 corresponds to S. 211(f}of 
the Act of 1873. 

V.B./r.k. _ Ca/^eremanded^ 

(7) [1901] 23 All. 291=(1901) A.W.N.“86 (PIbJ* 
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Full Bench 

SULAIMAN, AG. C. J., MDKERJI, 

B.\nerjee Young and Pullan, JJ. 

Bam Sanehi Lal and another —Defen¬ 
dants —Appellants. 

V. 

Janki Prasad and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeals Nos. 860 and 890 of 
1928. Decided on 19th May 1931, from 
decision of Sub-Judge, Mainpuri. 

(a) Civil P. C. (1908). O. 34. R. 1— 

Auction-purchaser in execution of decree on 
prior mortgage to which subsequent mort 
gagee was not party obtains all rights of 
mortgagor and prior mortgagee—Mortgage 
prior and subsequent 

The auction-pucch.iser in execution of a de¬ 
cree obtained on a prior mortgage without im¬ 
pleading the subsequent mortgagee acquires all 
the rights of the mortgagor who was a party in¬ 
cluding his rights to pc^scssion in cases where 
both the mortgages are simple, if either no suit 
by subsequent mortgagee is ponding or pur¬ 
chase in execution of the prior mortgagee's decree 
was earlier in point of time. If the first mort¬ 
gagee be the earlier purch.iser the rights of the 
mortgagor to obtain possession will ultimately 
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Test in him. H the mortgage is not time barred 
ho can compel the subsequent mortgagee to re¬ 
deem him but if it is time barred ho must re¬ 
deem the subsequent mortgagee (Cos? Into dix- 
cussed). [P 488 C 13 

sjt (b) Transfer of Property Act (1882), 
S. 74—Sale in execution of decree or puisne 
mortgage during pendency of suit on prior 
mortgage is affected by rule of lis pendens. 

Pot Full Bench .—Where a sale in execution 
of a decree obtained on foot of a puisne mort¬ 
gage takes place during the pendency of the 
suit on the prior mortgage, it js affected by the 
rule of lis pendens so as to make the purchaser’s 
right subject to the result of the prior mortgage 
suit. 

[P 473 C 2. P 489 C 1] 

Per Muherji, J .— Where a transfer takes 
place as the result of an auction sale held dur¬ 
ing the pendency of a prior mortgagee's suit, in 
execution of a subsequent mortgagee's decree, 
the principle of lis pendens will net apply. If 
however both the subsequent mortgagee and the 
mortgagee be parties to the prior mortgagee’s 
suit, the auction-purchaser in the subsequent 
mortgagee's suit will be bound by the result of 
the prior mortgagee’s suit, but not on the prin¬ 
ciple of lis pendens but because the subsequent 
mortgagee and all who are parties to his suit 
claim under titles inferior to that of the prior 


mortgagee. 

(c) Civil P. C. (1908), 

Sale in execution on decree on 


[P 467 C 2] 
O. 34, R. 1— 

puisne mort¬ 


gage during pendency of suit on prior mort¬ 
gage—Rights of purchasers from decrees on 
rival mortgages considered. 

Where sale in execution of a decree obtained 
on the foot of a puisne mortgage takes place 
during the pendency of the suit on the prior 
mortgage, apart from the effect of the rule of lis 
pendens, if the second mortgagee is the earlier 
purchaser the purchaser in execution of decree 
on prior moitg4gee will have the 'right to take 
possession as plaintiff if a suit on his mortgage 
is not time barred. If the purchaser from 
second mortgagee redeems him the purchaser 
from second mortgagee will retain the property. 
If the prior mortgage is time barred the pur¬ 
chaser from prior mortgagee cannot obtain 


possession. 


[P 473 C 2. P 489 C 1] 


sequent mortg'‘gce and if there wore no de¬ 
fect of lis pendens and no suit by subsociuoDt • 
mortgagee were peiidiug, the prior mortgagee 
can sell up the rights and interests of the mort¬ 
gagor in the mortgaged property even behind 
the back of the subsequent mortgagee only the 
right of the subsequent mortgagee under his 
mortgage is not extinguished: -1. I. li 1931 
dii. 277, Foil. [P 479 C 1] 

(e) Transfer of Properly Act (1882), S. 74 
— Purchaser from mortgagor by private 
treaty or involuntary sale at auction whether 
third person or mortgagee, is entitled to sub¬ 
rogation. 

A purchaser from mortgagor is entitled to 
subrogation and«tbo principle is applicable to 
all subsequent transferees and it makes no diffe¬ 
rence whether the transferee from mortgagor 
was a transferee under a private treaty or a 
purchaser at an involuntary sale at auction or 
if instead of third person prior mortgagee 
himself acquires the equity of redemption:' 10 
Cftf. 1036 (P. C.); 21 Cal. 70 (P.C.) and 10 J, 
C. 556, Foil. 

[P 479 C 2j 

(f) Transfer of Properly Act (1882), S. 52 
■—S, 52 applies to Court sales and mortgage. 

Language of S. 52 is applicable not only to 
private transfers but also to Court sales held in 
oxecutioa of decrees^ and is not in applicable 
to Ch, 4, T. P. Actv which deals with mort¬ 
gages: 15 CaU 766; 25 CaL 179 and 23 •41/, 60, 
Foil [P 480.C 1] 

Civil P.C. (1908), O. 34, R. 1— 
Righld of purchaser in execution of mort¬ 
gage decrees of rival mortgagees considered. 

If the purchaser in esecution of the prior 
mortgagee's decree is not iu possession and ie 
Buing as plaintiff the purchaser in execution of 
the subsequent mortgagee’s decree, he can en¬ 
force his remedy, if limitation on the prior 
mortgage has not yet run out, but bo cannot 
recover the mortgage money, if limitation has 
run out. If he was the earlier purchaser in 
point of time, be can redeem tbo second mort¬ 
gage and recover possession,, even though the 
prior mortgage is barred by time; but if be was 
the later purchaser in point of time then his 
suit even for redemption cannot be decreed* 

( Case law discussed.). [p 481 C 2] 


Per Muherji, /.—Generally it is the first pur¬ 
chaser who gets the property and the question 
of purchase has nothing to do with the priority 
or posterity of the mortgage in enforcement of 

which the property is sold. 

^ ^ [P 488 C 1] 

❖ (d) Civil P. C. (1908), O. 34, R. 1 — Not 
impleading subsequent mortgagee or other 
person interested in mortgaged property docs 
not make whole proceeding null and void. 

Although O. 34, R. 1,•lays down that all per¬ 
sons interested in the equity of redemption are 
necessary parties, that rule is a mete rule of 
proceduro and not of substantive law and is 
subject to the provision of 0. 1, R. 9 ,which lays 
down that as far as possible no suit is to fail on 
account of non-joinder of patty. The omission* 
therefore to implead a person interested in the 
mortgaged property does not make the whole 
suit defective aud proceedings null and void and 
consequently a prior mortgagee can bring a suit 
against bis mortgagor without impleading sub- 


:^(h) Civil P.C.. (1908), O. 34, R. 1— 
Purchaser in execution of second mort¬ 
gagee’s decree—Rights and liabilities of pur¬ 
chasers considered. 

If the purchaser in execution of the second 
mortgagee’s decree is suing the purchaser in 
execution of the prior mortgagee's decree, who 
is the defendant in possession, then if the pur¬ 
chaser under the second mortgage was the 
earlier purchaser in point of time, he must 
redeem the prior mortgage and the purchaser 
under the prior mortgage canuot compel the 
purchaser under the second mortgage to submit 
to redemption by him and if the x>urcba6er un¬ 
der the second mortgage was later in point of 
time, then be must first icdeom the prior mort¬ 
gage, but the purchaner under the prior mort¬ 
gage will have the right to redeem the purcha¬ 
ser under the second mortgage next, and retain 
possession of the mortgagor's property: ( Case 
law diuHssed.). 482 0 1] 
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Order of Reference 

Niamatullah and Pullan. JJ. — 

These two appeals arise out of a suit 
brought by the plaintiff Janki Prasad, 
the principal contesting respondent in 
S. A. No. 860 and the appellant in S. A. 
No. 890, for recovery of possession of 
a certain zamindari share. The cir¬ 
cumstances which led to the present 
litigation are briefly as follows: 

Sital Prasad and Sanehi Lai executed 
a deed of simple mortgage on Gth Octo¬ 
ber 1911 in favour of certain persons 
(it is not necessary to mention their 
names) in lieu of Rs. 2,500 hypotheca¬ 
ting a two biswa odd share in patti 
No. 1 and a one biswa odd share in 
patti No. 6 both of village Bbaineroli, 
for a term of ten years, subject to the 
condition that if interest was not paid 
in any year the whole of the mortgage 
money would become immediately pay. 
able. One Behari, who is now repre¬ 
sented by his sons Ram Sanehi Lai and 
Sia Ram, flrst two defendants and ap¬ 
pellants in this Court in S. A. No. 860 
of 1928, obtained the’mortgagee rights 
under the deed above mentioned, in the 
exercise of his right of pre-emption. 
Sital Prasad, one of the mortgagors 
already named, executed another deed 
of simple mortgage on 17th May 1912 
in respect of his share of the property 
detailed above, i. ©. half of it, to Baldeo 
Prasad. The second of the two afore¬ 
said mortgages was first sued on, and a 
preliminary decree obtained on foot 
thereof on 13th March 1923, which was 
made final on 13th November 1923. 

The appellants in S. A. No. 860 in 
whom the prior mortgagees’ interest was 
then vested, were not made parties, and 
it is not disputed that they were not 
necessary parties and that the auction 
purchaser at a sale held in execution 
of the decree passed on the 2nd mort¬ 
gage would take subject to the encum¬ 
brance created by the first mortgage. 
Before however such a sale could take 
place, the prior mortgage was put in 
suit and a preliminary decree obtained 
on foot thereof on 15th March 1924. A 
final decree followed in due course on 
23rd March 1925. Between the dates 
of the preliminary and final decrees 
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passed on foot of the prior mortgage, the 
property to which the subsequent mort¬ 
gage related, i. e., half of that to which 
the prior mortgage related was sold in 
execution of the decree passed on foot of 
the second mortgage, to which reference 
has already been made and was pur¬ 
chased by Janki Prasad. He does not 
appear to have taken out delivery of pos¬ 
session, but succeeded in obtaining 
mutation of names. At the sale held in 
execution of decree passed on foot of 
the prior-mortgage the mortgagees them¬ 
selves were declared purchasers. On 
20th November 1925, they took out 
delivery of possession and sufcceeded in 
obtaining mutation of names in their 
favour by an order which directed the 
removal of Janki Prasad’s name. It is 
not disputed that the first two defen¬ 
dants, the prior mortgagees (as pur¬ 
chasers) were in actual possession up to 
the date of the suit which has given rise 
to this appeal. Janki Prasad sued for 
possession unconditionally and, in the 
alternative, for possession by redeeming 
the prior mortgage of Gth October 1911 
to the extent of half, 
provided that it has not become time barred 
as against the plaintif! and stiil has effect on 
the property purchased by him (the plaintiff.)” 

The Court of first instance decreed 
the first relief with the condition super- 
added that if the defendants redeemed 
the second mortgage within three months 
the suit should stand dismissed. On 
appeal by the plaintiff, the lower appel¬ 
late Court modified that decree by al¬ 
lowing the plaintiff-respondent to re¬ 
deem the prior mortgage within six 
months. Accordingly, a preliminary 
decree for redemption under O. 34. K. 7, 
Civil P. C., was passed. Both parties 
have appealed to this Court. Second 
Appeal No. 860 of 1928 is by defendants 
1 and 2 and S. A. No. 890 of 1928 is by 

the plaintiff* 

Two main questions arise for consi¬ 
deration: first, which of the two auc¬ 
tion-purchasers is entitled to possession 
of the property in dispute; and secondly, 
if the first two defendants, the mort- 
gagee auction-purchasers in execution 
of decree of the prior mortgage, are 
rightfully in possession, whether the 
plaintiff, the auction-purchaser in execu¬ 
tion of the decree passed on foot of the 
second mortgage, is still entitled to re¬ 
deem the first mortgage so as to entitle 
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him to possession on redeeming the prior 

mortgage. _ 

The second question presents no ciim- 
cuUy. If the purchaser under the puisne 
mortgage has no right to possession, it 
can only be because the right of the mort¬ 
gagor who was entitled to possession 
did.not effectively pass under the auction 
sale to such purchaser, but, at any rate, 
the puisne mortgagee’s right did pass to 
him. The puisne mortgagee not having 
been made a party in the prior mort¬ 
gagee's suit, his right to redeem can¬ 
not be affected and can be exercised 
by his representative the auction-pur- 
chaser at the sale held in this suit. 

The case law bearing on the first ques¬ 
tion is considerable, and it is not easy 
to reconcile some cases in which identi¬ 
cal questions were considered. We de¬ 
sire to note only the cases of this Court 
which, in our opinion, have so unsettled 
the law that it is not a little embarras¬ 
sing to the subordinate Courts.when con¬ 
flicting rulings of this Court are cited be¬ 
fore them. It will be seen that in any 
cases the auction sale in the second mort¬ 
gagees suit took place during the pen¬ 
dency of the suit on the prior mortgage, 
as in the case before us. An important 
question emerges from that fact, viz. 
whether such sale is affected by the rule 
of lis pendens, a question which was 
considered with conflicting results in 
some and overlooked in others. . / \ 

In Ilargit Lal Singhv. Govindliai (IJ 
the mortgagor had sold his rights and the 
mortgagee (there was only one mort¬ 
gage) brought his suit for sale subsequen¬ 
tly. impleaded the mortgagor who had 
lost all rights to the mortgaged pro¬ 
perty before the iustitution of the suit, 
and failed to implead the vendee. The 
auction-purchaser in the mortgage suit 
sued the vendee for recovery of posses¬ 
sion. It was held that he was not en¬ 
titled to possession against such vendee. 
No doubt can arise as regards the corr^t- 
ness of the view therein taken. But 
that decision can be of no help in a case 
whore there is competition between the 
auction-purchaser in the prior mort¬ 
gagee’s suit in which the puisne mort¬ 
gagee was not a party and the auction- 
purchaser in the puisne mortgagees suit. 
Madan Lal v. Bhajfivan (2) was a 

(1) [ItiUTl 19 All. 641=(itf»7) A. W. N. 154 
(F.B.). 

(2) [1899] 21 All. 235 (F. B.). 


case of two successive mortgages and 
both mortgages were apparently simple, 
so that the right to possession of the 
mortgaged property was in the mort¬ 
gagor. The puisne mortgagee instituted 
his suit for sale first, but before the 
mortgaged property could be sold in exe¬ 
cution of his decree the prior mortgagee 
also instituted a similar suit without 
impleading the puisne mortgagee. The 
sale in execution of the decree on foot of 
the second mortgage took place during 
the pendency of the prior mortgagees 
suit, and the auction-purchaser obtained 
actual possession. Subsequently the 
purchaser in the prior mortgagee’s suit 
made an .uusuccessful attempt to obtain 
possession which was followed by a sim¬ 
ple suit for possession described by the 
learned Judges as 

“an ordinary suit for ejectment, the plained 
claiming to recover possession from the defra* 
daut absolutely and not subject to any condi¬ 
tion.” 

The learned Judges dismissed the suit 
holding that the case of Ilargjo' Lal 
Singh v. Gobind Rai (l) applied to the 
case before them. The judgment con¬ 
tains no discussion of the question whe¬ 
ther the auction-purchaser in the prior 
mortgagee’s suit to which the ptusne 
mortgagee is no party acquires at least 
the right of a mortgagor .which in case 
both mortgages are simple includes the 
right to possession. No question was 
raised or decided in reference to the sale 
in the nuisoe mortgagee’s suit having 
taken place during the pendency of the 
prior mortgagee’s suit and to the appli¬ 
cability or otherwise of the rule of lis 
pendens. It does not appear to have been 
noticed that Ilargu Lal Singh v. Gobind 
iiai (1) was not a case in which there 
were prior and puisne mortgagees but 
was one in which the sole mortgagees 
sued the original mortgagor who had 
parted with all rights before the institu¬ 
tion of his suit, so that be bad ceased to 
be a mortgagor, and that his vendee to 
whom his rights had passed was the only 
person who could be sued. In Madan 
Lal V. lihagwan Das (2), on the other 
hand, the mortgagor who was impleaded 
by the prior mortgagee, retained his 
rights till a date several months after 
the institution of the prior mortgagees 
suit. In Ram Prasad.v. Dhikari Das IJJ. 
which again was a case of one mortgage, 

(3) [1904] 2C All. 464=(1904) A. W. N. 108. 
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the mortgaged property was sold in ex¬ 
ecution of a simple money decree during 
the pendency of the mortgagees suit. 
The auction-purchaser obtained posses- 
Sion subsequently. The auction-pur- 
chaser in execution of the decree passed 
on foot of the mortgage unsuccessfully 
attempted to obtain possession. It 
should be noted that the auction-pur- 
chaser in the mortgagee’s suit was a 
third person and not the mortgagee him- 
brought a suit for possession 
affording an opportunity to the auction 
purchaser in execution of the simple 
money decree to redeem. The suit was 
described by the learned Judges as one 
for foreclosure in substance. The claim 
was decreed. The two cases first re¬ 
ferred to were distinguished on the 
ground that they were simple suits for 
popession in which no opportunity to 
redeem had been given to the defendant. 

The next case which should be refer- 
rei to is that of Babu Lal v. Jalakia (4), 
in which though the prior mortgagee in¬ 
stituted his suit first, omitting to im¬ 
plead the subsequent mortgagee, the 
latter managed to obtain a decree and 
sale thereunder before the former could 
bring the mortgaged property to sale in 
execution of his decree. The purchaser 
in the prior mortgagee’s suit failed to 
obtain possession and sued the pur- 
chaser in the second mortgagee’s suit for 
possession of the property then . in dis¬ 
pute, on the defendant, that is, the pur¬ 
chaser in the second mortgagee’s suit, 
failing to pay the money due under the 
prior mortgage. It should be noticed 
that the substantial relief claimed in 
that suit Was one for possession, giving 
an option to the defendant to redeem 
the prior mortgage. This feature is of 
importance, as in a subsequent case, 
in which a different view was taken, it 
was pointed out that redemption was a 
right and not an obligation. As a 
EQatter of fact, it was treated as a right 
in that case by the plaintiff, and Plggobt 
and liindsay, JJ.. appear to us to have 
treated the matter on that footing. It 
was held that the purchaser in execution 
of a decree obtained by the prior mort¬ 
gagee, the plaintiff in that suit, was 
entitled to possession unless the pur¬ 
chaser in the second mortgagee’s suit 
chose to redeem the prior mortgage. 
Pigg ott, J., has expressed the opinion that 
(4) [1916] 37 1. C. 343. 
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the auction sale in execution of the 
decree obtained by the puisne mortgagee 
being pendente llta could not affect the 
right of the auction-purchaser in execu¬ 
tion of the prior mortgagee’s decree. At 
the same time he hold that the puisne 
mortgagee whose right should be deemed 
to have been transferred to the auction- 
purchaser in his suit was a necessary 
party to the prior mortgagee’s suit and a 
failure on the part of the prior mort¬ 
gagee to implead him did not affect his 
right and, through him, that of the 
auction-purchaser in his suit to redeem 
the prior mortgage. Lindsay. J., has 
made no mention of the rule of lis 
pendens, but the ratio decidendi adopted 
by him is by strong implication based on 
that doctrine. He observed: 

-As lor tho title of the plainti0, it cannot, I 
think, be argued that she acquired nothing 
under her purchase. It will nob, I imagine, be 
denied that had she joined the subsequent 
mortgagee as a defendant in her suit, she would 
by her purchase have acquired an absolute title 
to the property, including tho right to posses¬ 
sion. To what extent then is her title defective 
by reason of her omission to implead the puisne 
mortgagee? 

Only ro the extent that her title as owner is 
qualified by a right of redemption which was 
vested in the second mortgagee and which has 
now passed to the appellant as purchaser under 
the decree obtained on the second mortgage. 

“That is the only right which the second 
mortgagee could have enforced against her as 
prior encumbrancer for tho right' of the sub¬ 
sequent mortgagee to bring the equity of re¬ 
demption to s\la to satisfy bis claim is a right 
which is exercised against the mortgagor only. 
The right of the first mortgagee to have the 
property sold is, in no way, affected by the 
second mortgagee's right of sale. As between 
tbs first and the second mortgagees (or their re¬ 
presentatives), the only rigl^t of tho latter is 
one of redemption,” 

“As for the title of the auction-purchaser 
under the second mortgage, that too is circums¬ 
cribed by the liability to redeem the earlier 
mortgage. The title could only become absolute 
by a discharge of the prior incumbrance.” 

It 13 clear thafc this view, which up¬ 
holds the right of a purchaser iu the 
prior mortgagee’s suit who purchased 
after the sale in the second mortgagee’s 
suit had already taken place, is justified 
only on the assumption that the sale in 
the second mortgagee’s suit, though an¬ 
terior in date, was ;’subjeob to the result 
of the prior mortgagee's suit then pend¬ 
ing. 

In Lachmi Narain Das v. Hirdey 
Narain (5). Mukerji and Boys, JJ. have 
expressly dissented from the case last 
(5) A.I.R. 1926 All. 430=07 I.C. 4. 
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quoted on ahnosb every material point. 
The frame of the suit was exactly the 
same as in the case last quoted, the 
plaintiff claiming possession on failure 
of the defendant to pay the money due 
under the prior mortgage. The plaintiff 
was purchaser in the prior mortgagee’s 
suit, while the defendant was the pur¬ 
chaser in the second mortgagee’s suit. 
The sale in execution of decree obtained 
by the puisne mortgagee took place dur¬ 
ing the pendency of the suit on the prior 

mortgage. Mukerji, J. hold that 
“tho mortgage in favour of the plaintifls does 
not give them a right ro obtain possession. That 
right to possession can accrue to them only by 
working out the mortgage with proper patties 
before the Court. They have failed to work out 
the mortgage so fat as the principal defendants 
are concerned and any fresh attempt to work 
out the mortgage todav is barred by limita¬ 
tion.” 

In other words, according to that 
learned Judge, the auction-purchaser in 
the prior mortgagee’s suit to which the 
puisne mortgagee was no party, does not 
acquire even the right of the mortgagor, 
the reason being that the mortgage was 
not ’’worked out” with proper parties be¬ 
fore the Court. On the question of lis 
pendens and referring to the case of 
liabu Lai v. Jalakia (4) he observed that 

“there was no transfer in favour of defendants 
iu tabu Lai v. Jalakia (4) alter the insulation 
of tho prior mortgagee’s suit. Tho transfer look 
place in favour ot the second mortgagee and at 
a date long i.tiox to the institution of the suit 
by the first mortgagee. The sale uudet the subse¬ 
quent mortgage was only an after efieeb and an 
inevitable efiect of the second mortgage, and it 
would be wrong to describe iho auction-salo as 
anything independent of the second mortgage. 

Boys, J. arrived at the same conclu¬ 
sion, holding that the effect of the non¬ 
joinder of the puisne mortgagee was to 
leave him unaffected by the decree passed 
in the prior mortgagee’s suit and that m 
reference to him it should be assumed 
that nothing had taken place on foot of 
the prior mortgage which should be 
deemed to bo subsisting. On the doctrine 
of lis pendens he observed that 

“the sale to tho auction-purchaser in the decree 
upon tho puisno mortgage cannot be regarded as 
a new traodfec ; the title of the auction-pur¬ 
chaser must be taken, at any rale whore, as in 
this case, the decree-holder was himself the 
chasor, as dating back to the mortgage, and 
find mveelf in agreement m this^ respect wjt 
ilitra. in liar Pratad v. Dal Mardan (6) at 
p.yoG/* 

We naay at once point out tbatMitra,J»> 

"TS) lioosj” 32 Cal. ’byi = l C.hJ. 371=9 C.W. 

N. 728- 
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based his decision in that case on a 
different point, and his observation as to 

lis pendens is obiter dictum. Ho said : 

“ I do not think it necessary to pursue the 
argument about lis pendens further, as I think 
the decree of the lower appellate Court is sus¬ 
tainable irrespective of it.” 

In a recent Full Bench case Naunu 
Mai V. Ram Chander (7), the position of 
the auction purchaser in execution of a 
decree passed on foot of the prior mort¬ 
gage to which the puisne mortgagee was 
not a party was again considered. The 
view of the majority, which should ha 
considered to be that of the Full Bench, ^ 
is clearly in support of the contention 
that such auction-purchaser acquires the 
right of the mortgagor in the property 
subject to right of-the puisne mortgagee 
to redeem and for that purpose the auc¬ 
tion-purchaser is to be considered as 
standing in the shoes of tho prior mort¬ 
gagee. The facts of that case were 
different, though the position of the 
auction purchaser and his right to posse¬ 
sion were the principal questions to be 
decided in it. -The auction-purchaser had. 
in that case, made constructions on part 
of the mortgaged property after his pur¬ 
chase but before the suit brought by the 
puisno mortgagee, who sought to treat 
those constructions as accession to the 
mortgaged property. Sen, J., held that 
as against the puisne mortgagee, who 
was not a party to the prior mortgagees 
' suit, the auction sale in execution of the 
decree obtained by tho prior mortgagee 
and. indeed, the proceedings in his suit 
should be considered as never having 
taken place and that consequently any 
additions made by tho auction-purchaser 
were at par with those made by a total 
stranger. He observed on this question: 

“ that if the puisne mortgagee who was not 
made a party to the suif of the prior mortgagee 
elects to treat the decree in that suit, and what 
followed it, aa not binding on him, they have to 
be treated as nullity, not iu tho sense of being 
void .lb initio but so far as his rights may 
affected thereby. If he does so elect, the whole 
case shall have to be so dealt with as if the 
prior mortgage is subsisting in which case, as 
already stated, no question can arise as to whe¬ 
ther anyone became a purchaser at an auction 
sale held in execution of a decree passed on foot 
of tho prior mortgage which ex hypothosi is 

subsisting.” 

It should be noticed that this view is 
in conformity with that expressed y 
Mukerji and Boys. JJ.. in Laohmt Naratn 
Va^ V. Hir^u Narain ^)^above referred 

(7) A.I.R. 1931 All. 277=132 I.C. 401 {P.B.). 





472 Allahabad 


Ram Saxehi Lal 

to. The majority of the Full Bench 
however pronounced an opinion which is 
in conformity with that taken in Bahii 
Lal v. Jalakia (4), first quoted. In 
describing the position of an auction-pur¬ 
chaser in execution of a decree passed on 
foot of the prior mortgage, in which the 
puisne mortgagee was not a party, 
Sulaiman. J., observed ; 

They (auction-purchasers) have also un¬ 
doubtedly acquired the interest of the mort- 
gigor in the property. No doubt the decree in 
the previous mortgage suit is not binding on the 
subsequent mortgagees, who had not been im¬ 
pleaded, to this extent: that.their rights under 
their mortgage have not been extinguished, as 
would have been the case if they had been im¬ 
pleaded and had not redeemed the prior mort¬ 
gage. But it is not correct to say that the pre¬ 
vious proceedings are totally a nullity. As 
between the prior mortgagee and the subsequent 
mortgagees the previous proceedings are iuoSec- 
tive, but that does not imply that the mort¬ 
gagor s interest could not have been sold by* the 
prior mortgagee behind the back of the subse¬ 
quent mortgagees but subject to their subse¬ 
quent mortgage. I'he mortgagor’s interest in 
the property validly passed to the auctiou-pur- 
cha.sors, no matter whether the subsequent 
mortgagees were parties to the suit or not. The 
auction-purchaser cannot be in a worse position 
than a private transferee' from the mortgagor, 
lu this sense, the defendants are undoubtedly 
the representatives of the mortgagor qua the 
property which is now in suit. After payment of 
the amount of the previous mortgage decree 
the subsequent mortgagees can enforce their 
own mortgage against them, treating them as 
the representatives of their mortgagor.” 

King, J., who took tho same view, 
held that 

“I think the auction-purchaser is in just the 
same position as the mortgagor’s son cr trans¬ 
feree in the cases which I have put, by way of 
example, above. Tho auction-purchaser is m 
fact the successor-in-iuterest of the mortgagor, 
having acquired all the mortgagor’s right, title 
and interest in the property,” 

In th© Full Bench case to which refer¬ 
ence has been made, the sale in execution 
of a decree obtained by the prior mort¬ 
gagee without impleading the subsequent 
mortgagee had taken place long before 
the puisne mortgagee obtained a decree 
in his suit. In that respect it is different 
from Bah^t Lal v. Jalakia (4) and Laoh^ 
mi Narain Das v. Hirdey Narain (5). 
We would have followed it in deciding 
the present case if the case before us 
had been free from the complication 
that the puisne mortgagee had the pro¬ 
perty sold first but during the pendency 
of the suit on the prior mortgage. 

On the applicability or otherwise of 
the rule of lis pendens as contained in 
52, T. P. Act, we find ourselves jn 
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agreement with Piggott, J. We would 
however give our own reasons in support 
of that view. In discussing the scope of 
that rule the language of S. 52, T. P. 
Act, which is exhaustive on that ques¬ 
tion in India, should be carefully borne 
in mind. The material portion may use¬ 
fully be reproduced here: 

"During the active prosecution in any Court 
. • . . of a contentious suit or proceeding 

in which any right to immovable property* is 
directly and specifically in question, the pro¬ 
perty cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding so 
as to affect the rights of any other patty thereto 
under any decree or order which may be made 
therein, except under tho authority of the 
Court, and on such terms as it may impose.” 

It cannot be doubted that in a suit on 
a prior mortgage “right to immovable 
property is directly and specifically in 
question" and that the lis continues up 
to the date of sale: see Parsotam 
Narain v. Cliheda Lal (b). It is now 
settled law, though some doubt existed 
at one time, that the rule applies not 
only to transfer of or dealing with th© 
property pendente lite by a party him¬ 
self but also at auction sales in decrees 
obtained against him, on the principle 
that what the owner could not do with 
the property the Court could not do on 
his behalf: see Badha Madhan Madhuh 
Holdar v. Manohar Miikerji (9) and 
Sukhdeo Prasad v. Jamna (10). sale 
in execution of a decree obtained by a 
puisne mortgagee during the pendency of 
a prior mortgage must, in our opinion, 
be held to be within the rule. Such a 
sale is undoubtedly a transfer of the 
property “directly and specifically in 
question" in the prior mortgagee’s suit. 
The property is at least “dealt with” at 
the auction sale. It cannot bo argued 
that the sale relates back to the mort¬ 
gage or that it is the inevitable result of 
it, and therefore not affected by the rule 
of lis pendens, which has been purposely 
made so wide as to include not only 
transfers of properties pendente lite but 
also any manner of dealing" with it 
during the pendency of a proceeding in 
which it is “directly and specifically in 
question.” Tho whole object of the rule 
is to afford protection to the parties to 
a pending suit against every kind of 

~(6)”irW7j 29 All. 7 C^-¥a.' L; JT~67T='(T^7 
A. W. N. 283. 

(9) [1883] 15 Cal. 756=15 I. A. 97=5 Sar. 

211 (P.C.). 

(IP) (1901) 28 All. G0=(1900) A. \V. N. 199. 
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dealing with the property in dispute and 
to maintain the status quo existing at 
the date of the suit. 

On the authorities to which we have 
referred we are led to the following con¬ 
clusions: 

(i) Where the puisne mortgagee has 
had the mortgaged property sold before 
the prior mortgagee institutes a suit, or 
where the mortgagor parts with his right 
by a private alienation before such suit, 
and the prior mortgagee fails to implead 
the auction-purchaser or the transferee 
from the mortgagor, the auction-pur¬ 
chaser in his suit acquires no title to 
possession of the property purchased by 
him for the simple reason that the mort¬ 
gagor had ceased to be the owner at the 
date of the suit and the equity of redemp¬ 
tion had become vested in another person 
who was the only person that could have 
been made a party and was not im¬ 
pleaded. 

(2) There are conflicting rulings of at 
least two Division Benches of his Court 
on the question whether the auction- 
purchaser in execution of a decree ob¬ 
tained on a prior mortgage without im¬ 
pleading the subsequent mortgagee ac¬ 
quires, at least, the rights of the mort¬ 
gagor who was a party, including his 
right to possession in cases where both 
the mortgages were simple. 

(3) Where sale in execution of a decree 
obtained on foot of a puisne mortgage 
takes place during the pendency of the 
suit on the prior mortgage, there arc con- 
Hicting rulings of two Division Benches 
of this Court on the questions (a) whether 
the sale in the subsequent mortgagee’s 
suit is affected by the rule of lis pendens 
so as to make the purchaser’s right sub¬ 
ject to the result of the prior mortgagee’s 
suit; and (b) whether, apart from the 
effect of the rule of lis pendens, the pur- 
chaser in the prior mortgagee's suit is 
entitled to possession in preference to 
the purchaser in the puisne mortgagees 
suit in case both mortgages wore simple, 
even though the sale in the second mort* 
gagCe’s suit took place before the sale in 
the prior mortgagee’s suit. 

On the second question our own view 
is that the purchaser in the prior mort¬ 
gagee’s suit acquires, at least, the mort¬ 
gagor’s right to possession subject to the 
right of the purchaser in the puisne 
mortgagee’s suit to redeem the prior 
mortgage which, for that purpose, should 


be deemed to be subsisting. On the third: 
question we hold that the sale in execu¬ 
tion of decree obtained by a puisne tnort- 
gagee during tj^e pendency of a suit on 
the prior mortgage is affected by the rule 
of lis pendens and that the purchaser in 
the puisne mortgagee’s suit must yield to 
the paramount title in favour of the 
auction-purchaser in the prior mort¬ 
gagee’s suit. Our view is in conformity 
with that taken (by Piggott and Lind¬ 
say, JJ.,) in Babu Lai v. Jalahia (4), and 
contrary to that taken (by Mukerji and 
Boys, JJ.,) in the case of Lachmi Narain 
V. Hirdey Narain (5). In these circum¬ 
stances, we are of opinion that ques¬ 
tions 2 and 3 noted above should be re¬ 
ferred to a larger Bench. Accordingly, 
we request the Hon’ble the Chief Justice 
to refer the aforesaid questions to a Full 
Bench. This appeal will be finally dis¬ 
posed of by us on receipt of the opinion' 
of the Full Bench on questions 2 and 3. 

Opinion 

Sulaiman, Ag. C. J. —The questions 
referred to the Full Bench are as fol¬ 
lows: 

1. Whether the aubtion purchaser, m 
execution of a decree obtained on a prior 
mortgage without impleading the subse¬ 
quent mortgagee acquires, at least, the 
rights of the mortgagor who was a party 
including his rights to possession in 
cases whore both the mortgages were 
simple. 

2. Where sale in execution of a decree 
obtained on foot of a puisne mortgage 
takes place during the f>endenoy of the 
suit on the prior mortgage. 

(a) whether the sale in the subse¬ 
quent mortgagee's suit is affected by the- 
rule of lis pendens so as to make the 
pnrobaser’s right subject to the result of 
the prior mortgagee’s suit; and (b)- 
whether, apart from the effect of 
the rule of lis pendens, the purchaser in 
the prior mortgagee’s suit is entitled to- 
possession in preference to the purchaser 
in the puisne mortgagee’s suit in case- 
both mortgages were simple, even 
though the sale in the second mort. 
gagee’s suit took place before the sale in 
the prior mortgagee's suit. 

The facts of this case may bo briefly 

stated as follows: . 

On 6th October 1911 Sital Prasad and 
Sanehi Lai made a simple mortgage o 
their shares in a certain village in favour 
of certain mortgagees. A suit to pra- 
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empfc this mortgage was brought and 
decreed, with the result that the mort¬ 
gagee’s rights vested in Ram Sanehi and 
Sia Ram. • 

On 1/th May 1912 Sital Prasad alone 
made a second simple mortgage in favour 
of Baldeo Prasad. The suit on the 
second mortgage was instituted on 21st 
March 1922, against the mortgagor with¬ 
out impleading the prior mortgagees. 
A preliminary decree for sale was passed 
on 13th March 1923 and a hnal decree 
on 13th November 1923, 

In the meantime a suit by the prior 
mortgagees for sale on their mortgage 
was filed on 29th August 1923 without 
impleading the subsequent mortgagee. 
A preliminary decree was obtained 
against the mortgagors on 15th March 
192i and a final decree on 23rd March 
1924. 

It will thus appear that although the 
suit on the subsequent mortgage was in¬ 
stituted first, there was a parallel suit 
on the first mortgage as well, and decrees 
were obtained in both. Both the suits 
were pending before any auction sale 
took place. 

The subsequent mortgagee was first to 
put the mortgagor’s interest to sale at 
auction on 28th January 1925, the-pur- 
chaser being Janki Prasad. The x)rior 
mortgagees put the mortgagor's interest 
to sale on 205h November 1925 and they 
themselves made the purchase. 

As Janki Prasad was the lambardar of 
the village he did*not apply for a formal 
delivery of possession from the civil 
Court but got mutation of names effected 
in the revenue Court. The prior mort* 
gageas however applied for formal deli¬ 
very of possession and having obtained 
it, succeeded in the revenue Court in 
getting the name of Janki Prasad ex¬ 
punged and their own names substituted. 
Admittedly Ram Sanehi and Sia Ram 
the mortgagee-purchasers entered into 
■effective possession. 

Janki Prasad accordingly brought the 
present suit for possession and in the 
alternative for redemption of the prior 
mortgage in case it was not time 
barred. The suit was resisted by the 
prior mortgagee purchasers on the 
ground that it did not lie, and in any 
case that the plaintiff must redeem 
them. 

The lower appellate Court has given 


the plaintiff a decree for possession on 
payment of half the mortgage money due 
to the prior mortgagees. Both parties 
have accordingly appealed. 

The appeals came up for hearing be¬ 
fore Pullan and Niamatullah, JJ. who 
found that there was a conflict of opinion 
in this Court. They were inclined to 
agree with the opinion expressed by 
Piggobt and Lindsay, \n Babu Lal 
V. Jalahia (4) and wore inclined to differ 
from the views expressed by Mukerji and 
Boys, JJ., in Lachhmi Narain Das v. 
Hirdey Narain (5) I am however not 
sure whether the learned Judges meant 
to hold that the former case was rightly 
decided and the latter case was not. 

The ca.so has been argued with ability 
on both sides and a largo nun/ber of 
cases h.ave been placed before us. As 
there is undoubtedly a conflict of opinion 
not only in this Court but also in the 
other High Courts I propose to discuss the 
relevant cases of this Court and only of 
course the cases decided by their Lord- 
ships of the Privy Council, and shall only 
give references to a few cases of the 
other High Courts. 

There is considerable case law in sup¬ 
port of the view that a prior mortgagee, 
who purchases the mortgagor’s interest 
without impleading the subsequent mort¬ 
gagee, is entitled to use his prior mort¬ 
gage as a shield in a suit brought against 
him by the subsequent mortgagee or his 
purchaser, in case the prior mortgagee is 
actually in possession. The result of the 
view of this Court was summarised by 
my learned brother Mukerji, J., in his 
excellent Commentary on the Transfer 
of Property Act, Art. 238, in the follow¬ 
ing terms: 

“ One difference between the rights of a sub¬ 
sequent mortgagee who has acquired or paid off 
a prior mortg.age, and those of prior mortgagee 
who has acquired the mortgagor’s right in the 
property by purchase is important to note. In 
the latter case, the person with the double 
rights cannot oue himself to enforce the prior 
mortgage and hence be is permitted to hold the 
prior mortgage as a shield even though at the 
time the question arises a suit oo the prior 
mortgage would be time barred. But iu the 
former case, no such consideration arises, and 
hence the right to bold the prior mortgage as a 
shield will last only so long as a suit on the 
prior mortg.ige will be withiu time.” 

The passage from S. 1395 of Jones’ 
Mortgage quoted by my learned brother 
Mukerji, J., also shows that 
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** whoa a p'^rty- in interesh other than the 
owner of equity of redemption is not made a 
party to the bill the foreclosure is not^geuerally 
for Uhis reason wholly void . . , . His only 
remedy however is to redeem. He cannot 
maintain ejectment against the purchaser. 

A Pull Bench of this High Court; in 
Jlargu Lal Singh v. Gohhid Rai (1) laid 
down that if from a suit by a mortgagee 
la subsequent transferee of the mort¬ 
gagor has been excluded, the decree does 
,aot affect his title. There can be no 
■ question as to the authority of this case. 

Another Full Bench in Madan Lal 
V. Bhagwan Das (2) held that 
** where ou a suit by a subsequent mortgagee 
without impleading the prior mortgagee a 
deorca was obtained and the property was 
purchased by a third party and subsequently 
the prior mortgagee brought a suit without im* 
pleading the subsequent mortgagee and ob¬ 
tained a decree, and the propsrty was sold^ and 
purchased by a further party, the latter's suit 
for ejectmont against the third party was not 
competent. ” 

It will bo nobiooi that in this case it 
was the purchaser in execution of the 
prior mortgagee's decree, to which the 
subsequent mortgagee had not bean im¬ 
pleaded, who was suing as plaintiff and 
^jlaiming possession if the defendants did 
not redeem him. It is also clear that no 
•other matter carao up for consideration 
before the Full Bench, and no other 
point was decided. 

Ram. Prasad v. Bhikari Das (3) and 
Hazra Bibi V. Shyam Narain (U) wera 
not cases of purchasers in execution of 
<dect663 of rival inorbgagocs. 

Tn Babu Lal v. Jalakia (4) Piggotb 
and Lindsay, JJ.. had a case in which a 
prior mortgagee brought a suit on his 
mortgage without impleading the sub- 
sequent mortgagee and obtained a decree 
and purchased the property in execu¬ 
tion. The subsequent mortgage also 
brought a suit on his mortgage with¬ 
out imploading the prior mortgagee 
and having obtained a decree, put 
up the property for sale which was 
ljurohased by a third party who went 
into possession. The prior mortgagee, 
although be got formal possession, failed 
to dispossess the third party. He then 
brought a suit against the subsequent 
mortgagee and the third party for re¬ 
covery of the amount due lender his mort¬ 
gage and in default of payment by the 
delondants for recovery of possession. It 


would appear from the judgment that the 
sale in execution of the subsequent mort¬ 
gagee’s decree took place first. The 
learned Judges held that the suit was 
maintainable and as all the parties were 
before th© Court the equities could bo 
worked out between them and the third 
party was entitled to nothing more than 
an opportunity of paying off the prior 
mortgage. 

With great respect it appears to mo 
that ultimate decision was somewhat 
contrary to the opinion of the Full 
Bench expressed in Madan Lal v. Bhag^ 
wan Das (2). 

In Ghulam SafdarKhan v. Sukhi (12). 
Tudball and Rafique, JJ., hold that where 
in a suit for sale the plaintiff occupied 
the position of a puisne mortgagee and 
tho defendants were persons who were in 
possession under a decree for foreclosure 
on foot of their prior mortgage, the de¬ 
fendants could hold up their prior mort¬ 
gage as a shield, and the plaintiff was 
entitled to redeem by reason of nob 
having been impleaded in the suit on the 
prior mortgage. I shall come back to 
this case again as it was ultimately dis¬ 
posed of by their Lordships of the Privy 
Council in Sukhi v. Ghulam Safdar 
Khan (13). 

In Hukum Singh v. Lallanji (14) where 
a prior mortgagee, without impleading 
the puisne mortgage, sued for and ob¬ 
tained a decree for sale on bis mortgage, 
but before tho sale actually took place 
the puisne mortgagee sued for sale on his 
mortgage and contended that the prior 
mortgagee, by omitting to implead him, 
had forfeited his right to execute his 
decree, a Full Bench of this Court held 
that this was nob better nor worse by his 
not having been impleaded in the prior 
mortgagee’s suit, and that if the prior 
mortgage was valid the puisne mortgagee 
was nob entitled to a decree for sale 
without giving tho prior mortgagee an 
opportunity of redeeming him. It is to 
be noticed that by the time the second 
mortgagee brought his suit, limitation 
for the prior mortgage, if a fresh suit 
were to be instituted on it had expired. 
In Bhudi Lal v. Admmistrator-Getieral 


12) [1917) 33 1.0.573. ^ 

:i3) A. I R. 1922 P. 0. 11-65 I. C. 151 
I. A. 465=43 All. ^09 (P.O.). 

[14) A. I. R. 1921 All. 339=61 1. C. 942 

All. -204 (P.B.). 


Id 

43 


<U) [1913] 201. C. 181. 
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of Madrasi (15) Ryvos and Gokul Pra¬ 
sad, JJ., held that where a puisne mort¬ 
gagee wishes to sell property which has 
already been sold in execution of a decree 
passed under a prior mortgage, the decree 
must direct redemption by the second 
mortgagee of the first mortgage and then 
an order for sale if the purchaser of the 
property does not wish to redeem the 
second mortgage. 

In Ram Sarup v. Ram Lai (16) Ejind- 
say and Kanhaiya Lai, JJ., held that 
when a prior mortgagee purchases the 
rights of a mortgagor in execution of a 
simple money decree his rights under the 
prior mortgage merge in the purchase so 
long as no attempt is made by the puisne 
mortgagee to oust him by litigation or 
sale from the rights purchased, but it 
will be presumed that he intends to keep 
his mortgage subsisting in order that he 
might use it as a shield to protect him¬ 
self against any subsequent encumbrance. 

In the case of Ram Narain v. Mt. 
Sami (17) Stuart and Gokul Prasad, JJ., 
held that where two mortgagees, each 
without impleading the other, brought 
suits on their respective mortgages and 
obtained decrees for sale and purchased 
the property, the second mortgagee being 
earlier in date, a suit by the first mort¬ 
gagee for possession, or compelling the 
defendant to redeem him, was not main¬ 
tainable. But here the first mortgagee 
not being in possession was suing as 
plaintiff and could not set up his mort- 
gage as a shie/ld. 

In Phul Chand v. Mt. Siirji, A.l.R. 1923 
All. 457 Ryves and Daniels, JJ., held that 
where a prior mortgagee of a property 
purchased it and satisfied a mortgage and 
the subsequent mortgagee of the same 
property brought it to sale on the basis 
of his mortgage after impleading the 
prior mortgagee as defendant, it was 
settled law that the prior mortgagee was 
entitled to hold up the earlier mortgages 
which were satisfied out of the sale con¬ 
sideration as a shield against any at¬ 
tempt to deprive him of the property. 

In Sukhi V. Ghulam Safdar Khan (13) 
two simple mortgages had been executed 
in 1924 and 1925 by Nand Ram in favour 
of Kirpa, followed by a mortgage by con- 
Tl5) A. I. R. 1922 All. 104—(55 1. U. 841=44 
All. 418. 

(16) A. I. R. 1922 All. 394=75 I. C. 472=44 
All. 659. 

(17) A. I. R. 1923 All. 449=74 I. G. 277=45 
All. 139. 


ditional sale in 1883 in favour of Ghulam 
Safdar. In 1886 Kripa sued for sale 
without impleading Ghulam Safdar and 
got a decree and in execution purchased 
the property at auction. He bequeathed 
it to liis wife Mt. Sukhi. She obtained 
probate after his death and then made a 
gift of it to her nephews Jagram and Net 
Ram. The latter, in whom the rights of 
Kripa and Nand Ram had become vested, 
executed a security bond in favour of 
Mb. Sukhi for her maintenance allow¬ 
ance, hypothecating the same property 
to her in 1902. In 1910 Ghulam Safdar 
sued Jagram and Neb Ram for foreclosure 
of his mortgage of 1883, but omitted to 
implead Mt. Sukhi. The defendants sue- 
cessfuly set up the discharge of the mort¬ 
gages of 1874 and 1875, as a shield and 
Ghulam Safdar had to deposit Rs. 2,954 
in Court, which amount was taken away 
by Jagram and Net Ram. The latter did. 
nob redeem Ghulam Safdar's mortgage 
which was foreclosed in 1913. 

In 1914 Mb. Sukhi brought a suit on- 
the basis of her mortgage of 1902 claim¬ 
ing Rs. 10,000 as her arrears of main¬ 
tenance. She impleaded Ghulam Safdar 
who was in possession of the property. 
The first Court gave the plaintiff a decree 
for sale conditional on her paying to the 
defendants the sum of Rs. 2.954, tlie 
amount which had been paid to satisfy 
the mortgage debts of 1874-1875. On ap¬ 
peal Tudball and Rafique. JJ., in Ghulam 
Safdar Khan v. Sukhi (12) modified the 
decree and directed the plaintiff to pay 
the additional sum of Rs. 8.649 odd 
which was due on the mortgage of 1883. 
In the course of the judgment the learooci 
Judges held that the plaintiff, a puisne 
mortgagee, was seeking to enforce her 
mortgage against a prior mortgagee, who 
had faiied to make her a party and that 
it was the duty of the Court to give the 
plaintiff an opportunity of occupying the 
position which she would have occupied 
if she had been made a party. They 
allowed Ghulam Safdar to set up his old 
mortgages as a shield and to compel the 
plaintiff to pay off the amount due on 
them. In the course of the judgment the 
learned Judges referred to an earlier case 
in which the question of limitation was 
discussed, but pointed out that the defen¬ 
dant was not seeking to enforce the old 
mortgages bub merely held them up as a 
shield and that he was entitled to stand 
upon the former mortgages which he had 
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flatisfied and take up the position of a 
prior mortgagee and claim redemption. 
It is noteworthy that at the time when 
Mt. Sukhi was suing the mortgages of 
1874 and 1875 as well as the mortgage 
of 1883 would have been harred by time 
if fresh suits to enforce them were insti¬ 
tuted as even the extension of time 
allowed by the Limitation Act. 1908, had 
expired. 

When the ease went up before their 
Lordships of the Privy Council, Sukhi v. 
Ghulam Safdar Khan (\3), thev diatin- 
guished the cases of JJet Ham v. Sofli 
Bam (18) and Matrii Mai v. Duron 
Kunwar (19) on the ground that they 
were decided when S. 89, T. P. Act, was 
in force, hut as that section had disap¬ 
peared from *0. 34. Civil P. C.. their 
Lordships concluded that the law .now 
was the same as had stood before the 
Transfer of Property Act was passed. 
Their Lordships observed at foot of 
p. 475 : , . 

“.4n owner of a property who is in the rights 
of a first mortgagee and of the original mort¬ 
gagor as acquired at a sale under the first mort¬ 
gage is entitled at the suit of a subsequent 
mortgagee who is not bound by the sale or the 
decree on which it proceeded, to set up th« first 
mortgage as a shield." 

At p. 476 their Lordships remarked : 

"The gener.al principle was stated rightly by 
the High Court, namely the plaintiff is a puisne 
mortgagee seeking to enforce her mortgage, the 
prior mortgage in his suit having 
make her a party. It is the duty of the Court 
to give the plaintiff the opportunity of occupy¬ 
ing the position which she would have occupied 
if she had been a party to tbe former suit." 

Their Lordships however considered 
hhafc, owing to the laches of Ghnlam 
“Safdar, Jagram and Net* Ham bad been 
allowed to carry off in monev the part 
of the estate represented by tbe value of 
the first mortgage which they had really 
impledged by their mortgage to^ tbe 
widow, and that therefore the widow 
should not be deprived of her rights. In 
the result their Lordships ordered tbe 
respondents to pay Hs. 2,925 with interest 
and in case of such payment directed 
the plaintiff to pav to the respondents 

Hs. 8.649 odd being the sum in the 
decree on tbe mortgage of 1883. The 
respondents were allowed a right to re¬ 
cover from Net Eam and .Tagram by a 
’■ separate suit the sum wrongly oarried^ 
"U8) A. I. R. 1918 pTC. 34-45 I. C. 79^=45 
I. A. 130=40 All. 407 (P.C.). 

<19) A. I. R. 1920 P. C. 79=65 I. C. 969=47 
1. A. 71=42 All. 864 (P.C.). 


off by them in fraud of their own mort- 
gage. 

The question of allowing a prior mort¬ 
gagee whose mortgage had long since 
become barred by time, but who was in 
possession of the property under a decree 
obtained without impleading the subse¬ 
quent mortgagee, to set up his prior 
mortgage as a shield, even though the 
limitation for the mortgage had run out, 
was prominently before their Lordships ; 
and their Lordships allowed Ghulam 
Safder to recover the amount due on his 
mortgage of 1883, This, to my mind, is 
a clear authority for the proposition that 
a prior mortgagee, if he is in possession, 
can set up in defence a prior mortgage as 
a shield, although in his suit he had not 
impleaded the subsequent mortgagee and 
even though a fresh suit to enforce it 
would now be barred by time. 

Bijai Saran Sahi v. Deo Kishan Fra- 
sad (20) was a case where after the exe¬ 
cution of simple mortgages the equity of 
redemption was attached by the plain¬ 
tiffs’ predecessor in execution of a simple 
money decree and sold. While the at¬ 
tachment was pending the defendants 
purchased it. The plaintiffs ultimately 
purchased tbe interest at auction but 
failed to obtain actual possession. They 
sued for recovery of possession. The 
defendants set up the payment of previous 
simple mortgages as a shield. Kanbaiya 
Lai and Ashworth. JJm held that as 
those mortgages were not usufructuary 
mortgages and the plaintiffs purchased 
the equity of redemption, it was not open 
to tbe defendants to resist the claim of 
the plaintiffs to possession, and the defen¬ 
dants had got possession by virtue of a 
sale which was unenforceable as against 
the claim arising out of the attachment. 
They remarked : 

"If the gale is invalid thev must suTreiidor 
possession of tbe same because their mortgages 
did not give them any tight to possession." 

In that case tbe ostensible purchafee 
by the defendants was void against the 
plaintiffs and they could not under that 
colourable title set up payment of previ¬ 
ous mortgages as a shield. Kanbaiya 
Lai. J.. was one of the members of the 
Bench which had decided the case of 
Bam Sarup v. Bam Lai (IG)- 

When the case wont up to their Lord- 

ships of tbe Privy Council the 

(20) A. I. R. 1926 All. 734=07 I. C. 102 43 

All. 603. 
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■was affirmed and the following remark 
of the High Court was quoted with 
approval : 

They (i. e. the defendants) get possession by 

virtue of the salo of 19th November 1903 . 

if the sale is invalid they must surrender pos¬ 
session of the same because their mortgages did 
not give them any right to possession.” 

Their Lordships further observed that 
whatever rights if any the defendants 
bad under their mortgages, they could 
DO doubt enforce them in proper proceed¬ 
ings taken for the purpose, but there was 
no opportunity afforded which enabled 
them to set up their mortgages as shields 
against the plaintiffs’ claim for posses¬ 
sion. That was a case in which the 
defendants’ purchase of the equity of 
redemption was void and a nullity and 
is therefore unlike the case of Mt. Sukhi 
v. Ghulam Safdar where the purchase 
had been made without impleading the 
subsequent mortgagee. I am therefore 
of opinion that Bijai Sarayi Sahi’s case 
does not in any way shake the authority 
of Shukhi's case. 

I now come to the case of Lachmi 
Narain v. Tlirdey Narahi (5). No doubt 
my learned brethren Mukerji and Boys, 
JJ., exprqsly dissented from certain ex¬ 
pressions of opinion made in Babu Lal 
V. Jalakia (4). On some points, their 
opinions are contrary to those held by 
Piggott and Lindsay, JJ. But in Lachmi 
Narain s case the plaintiff was the prior 
mortgagee and the defendant was the 
puisne mortgagee. Both had sued the 
mortgagor upon their mortgages without 
impleading each other and both had ob¬ 
tained decrees for sale and purchased 
the mortgagor’s interest at auction. The 
sale in execution of the decree of the 
puisne mortgagee was earlier in point of 
time, and be also succeeded in obtaining 
actual possession of the property. The 
prior mortgagee purchaser sued for pos¬ 
session offering the defendant an oppor¬ 
tunity to redeem the plaintiff. The 
learned Judges held that the plaintiff 
was not entitled to possession and the 
suit was not maintainable. It would be 
noticed that apart ‘from certain expres¬ 
sions of opinion contained in the judg¬ 
ment, it was quite clear that the prior 
mortgagee was not in a position to set 
up his prior mortgage as a shield. His 
suit in substance was one for the enforce¬ 
ment of bis mortgage, and had been 
brought after the mortgage had become 
barred by limitation. 


On the other hand Mtihammad Abba^ 
Ali Khan v. Chhotey Lal (21), was a case 
where an owner of a property possessed 
the equities of the first mortgagee and 
the rights of the original mortgagor as 
acquired by an auction sale in a decreo 
on the first mortgage to - which a subse¬ 
quent mortgagee had not been impleaded. 
Both my learned brother Mukerji, J., and 
myself held that he w'as entitled in a 
suit of the subsequent mortgagee, who 
was not bound by the sale or the decree- 
to which he had not been made a party, 
to set up the first mortgage as a shield. 
We both relied on Sukhi v. Ghulam Saf¬ 
dar Khan (13), which was held to be 
directly applicable. Abbas Ali Khan 
having paid off a previous mortgage was 
given priority in respect of. the amount 
paid by him as against Chhotey Lal who 
came under a subsequent mortgage. The 
equities were adjusted accordingly, al¬ 
though if Abbas Ali Khan were suing to 
enforce the previous mortgage which he 
had discharged he would have been 
hopelessly beyond time. 

The Full Bench case of Nannu Mai r. 
Bam Chander (7) is distinguishable in 
this i^espect that there the prior mort¬ 
gagee had obtained his decree, without 
impleading the subsequent mortgagee and 
had put up the property to sale long 
before the subsequent mortgagee brought 
his suit. But in the course of my judg¬ 
ment I had occasion to remark at 

p. 281 : 

“A purchase at auction in execution ol a prior 
mortgage decree, to which a subsequent mort¬ 
gagee is not a party, dees not confer on the pur¬ 
chaser any right to enforce the mortgage by a 
suit against the st\bsequent mortgagee not im¬ 
pleaded, (the limitation for ibo prior mortgagee 
had e.Kpired). It may give the former the right 
to redeem the latter. But where the purchaser 
has succeeded in obtaiuing actual possession. 
Courts in India have allowed to him the equit¬ 
able right of bolding up the discharge cf the 
prior mortgage os a shield for purposes of 

defence.but a shield is purely a weapon 

of defence and not attack.” 

It is analogous to a lien and can be 
exercised only so long as it is accompa¬ 
nied with possession. King, J., also re¬ 
marked : 

” .Although the auction-purchaser is in one 
sense standing in the shoes of the prior mort¬ 
gagee, and can set up tl e prior mortgage as a 
shield, nevertheless it is clear in this case that 
the auction-purchaser did not enter into pos¬ 
session of the property as a representative of 
the prior mortgagee.” 

(21) A. I. E. 1927 All. 25=97 I. C. 5C1. 
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As regards the cases in the other High 
Courts, there too the opinion is some¬ 
what conilicting. ,I am not called upon 
to discuss them, but I would only refer 
to a few out of the numerous cases : 
Dehendra Narain Roy v. Ramtaran 
Banerji (particularly p. 608) (22) ; Ram 
Narain Sahoo v.Bandi Persad (23); Has- 
sanbhai v. Umaji (24\ and Mohomed 
Karim Rowthan v. Abdulla (25). 

It may also be noted that in Omesh 
Chunder Sircar v. Zahur Fatima (26) a 
puisne mortgagee had been excluded 
from the previous suit and he was given 
by their Lordships of the Privy Council 
a decree (or sale with application of the 
purchase money to pay encumbrances in 
their due order. 

It thus appears that there is consider¬ 
able authority for the support of the 
proposition stated above. I now come 
to a consideration of the principles on 
which these authorities seem to proceed. 

There are three principles which are 
now well established and from which 
the right of the prior mortgagee as a 
defendant in possession to set up his 
prior mortgage as a shield follows logi- 
cally. 

The first principle is that the omission 
to implead a person interested in the 
mortgaged property in the suit does not 
make the whole suit defective and the 
proceedings null and void, but only frees 
the person excluded from all liability 
under the decree. No doubt O. 34, B. 1. 
Civil P. C., lays down that all persons 
interested in the equity of redemption 
are necessary parties. But that rule is 
a mere rule of procedure and not of sub¬ 
stantive law and is subject to the provi¬ 
sions of O. 1, R. 9, Civil P. C., which 
lays down that as far as possible no suit 
is to fail on aoedunt of nonjoinder of* 
party. A prior mortgagee therefore can 
bring a suit against his mortgagor with¬ 
out impleading a subsequent mortgagee ; 
and if there were no defect of lie pen¬ 
dens and no suit by a subsequent mort¬ 
gagee were pending, the prior mortgagee 
can sell up the rights and interest of the 
jmortgagor in the mort^jaged property, 
jOven behind the back of the subsequent 
Imortgagee. It would bo incorrect to say 

(fOOS"] 80 Cai."599=7~^W. N. 7CCTF.B.) 
'as) [19041 ai C»l. 737. 

[1904] 28 Horn. 159=5 Bom. L. R. 892. 
W) [1900] 24 Mad. 171=10 M. L. J. 347. 

(2C) 11891] 18 Cal. 1C4=17 I. A. 201=5 Bar. 

&07 IP. C.). 


that the decree is null and void and the; 
effect is the same as if the proceedings 
had never taken place. I adhere to the 
opinion expressed by me in Nunnu Malt 
v. Ram Chunder (7) : 

“ No doubt the decree on the previous mori" 
gage is not binding on the subsequent mort¬ 
gagees, who b ad nob been impleaded, to tbis 
extent that their rights under their mortgage 
have not been extinguished, as would have been 
the case if they had been impleaded and had 
not redeemed the prior mortgage. But it is 
not correct to say that the previous proceedings 
are totally a uullity. As between the prior 
mortgagee and the subsequent mortgagees the 
previous proceedings are ineSeebive, but that 
does not imply that the mortgagor's interest 
could not have been sold by the prior mort¬ 
gagee behind the back of the subsequent mort¬ 
gagees but subject to their subsequent mort¬ 
gage. The mortgagor’s interest in the property 
validly, passed to the auction-purchasers no 
matter whether the subsequent mortgagees wore 
parties to the suit or not. The auction-pur- 
chasers cannot be in a worse position than a 
private transferee from the mortgagor.” 

The second principle is that a pur¬ 
chaser from the mortgagor is entitled tO' 
subrogation. S. 74, T. P. Act, expressly 
conferred a right of subrogation on subse¬ 
quent mortgagees, but the equitable, 
principle underlying that section wasi 
applied to all subsequent transferees on 
the strength of the rule cf equity laid 
down by their Lordships of the Privy! 
Council in Gokul Das Gopal Das v.' 
Puran Mai Premsukh Das (27) re affirmed 
in Gohind Lal Roy v. Ram Janam Mta- 
ser (28) and followed by this Court in 
several cases out of which mention may 
be made of Kesrimal v. Mubarak Husain 
(29). It is obvious that there is to be no 
difference in principle where the trans¬ 
feree from a mortgagor was a transferee 
under a private treaty or a purchaser at 
an involuntary sale at auction. It would 
further follow that the principle would 
equally apply if instead of a third party, 
the prior mortgagee himself were to ao- 
quire the equity of redemption. The old 
theory of a necessary merger was ex¬ 
ploded and the doctrine in Toulmein v. 
Steere (30) was held to be inapplicable 
in India by their Lordships of the Privy 
Council in Gokul Das’s case referred to 
above. It would then seem to follow 
that if the prior mortgagee can acquire 
the mortgagor's interest in the suit on 
his morteage. even withont impleading a 

(27) flbhlj 10 Cal. 1035=11 I. A. 125 'f'-^1 

(28) [1894] 21 Cal. 70=20 1. A. 165 (P. C.). 

(29) [1911] 10 Is C. 556. 

(SO) 3 Mcr. 210=17 R. R. 67, 
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subsequent mortgagee, he can claim the 
benefit of his prior mortgage which 
would not now be necessarily extin¬ 
guished. 

Apart fi-om all question of lis- pen¬ 
dens or limitation, a prior mortgagee 
or for the matter of that any other pur¬ 
chaser under his decree, would be enti- 
tied to keep alive his mortgage as 
against a subsequent mortgagee, who had 
not been impleaded. 

The third principle is that the lan¬ 
guage of S. 62 has been held to be 
applicable not only to private transfers 
but also to Court sales held in execution 
of decrees. S. 2 (d) does nob make.S. 52 
inapplicable to Ch. 4, which deals with 
mortgages. This is now well settled : 
vide liadhamadhiLh Iloldar v. Moyiohar 
Mulcerji (9) and Moti- Lai v. Kharra- 
huldin (3l), followed in numerous oases 
out of which mention may be made of 
Sukhdeo Prasad v. Jamna (10). 

When a suit under the prior mortgage 
is pending and the subsequent mortgagee 
has not been impleaded, the plaintiff is 
trying to,sell the rights and interests of 
the mortgagor, namely, the equity of 
redemption. He is not selling his own 
rights as the mortgagee, but by the 
principle of subrogation the auction 
.purchaser would step into the shoes of 
•the mortgagee also in addition to his 
acquiring the proprietary interest of the 
mortgagor, subject to the subsequent 
mortgage. 

Thus the equity of redemption of 
the mortgagor is in dispute in such 
a suit and the doctrine of lis pen¬ 
dens would undoubtedly attach to it. If 
in another proceeding, whether it be in 
execution of a simple money decree or in 
enforcement of a subsequent mortgage, 
the same proprietary interest of the 
mortgagor is simultaneously sought to bo 
sold, S. 52 would apply. Similarly' if 
while a suit of a subsequent mortgagee 
for the enforcement of his' mortgage 
against the mortgagor, without implead¬ 
ing the prior mortgagee, is pending, any 
attempt on the part of the prior mort¬ 
gagee to get that interest sold in his own 
decree would be equally governed by 

S. 52. ^ , 

In Parsotam Narain v. Chheda Lai 
(8) at p. 80, Banerji, J., quoted with 

(31) [1S9S] 25 Cal. 179=24 I. A. 170 = 7 Sar. 

221 (P. C.). 


approval a passage from Beunot, J., on 
lis pendens : 

“ Where something remains to be done by 
the Court in the execution of its judgments and 
decrees other than can be done without order of 
Court by the merely ministerial officers of the 
Court, lis pendens continues until this decree 
is executed. So in the case of the foreclosure 
of a mortgage it continues until the purchaser 
has been put into possession of the property.” 


The learned .Judge held that a sale of 
the mortgagor’s interest between the 
decree nisi for foreclosure and the order 
absolute for foreclosure was affected by 
lis pendens. 

It has been suggested that lis pendens 
cannot apply to the sale in a subsequent 
mortgage decree for the reason that the 
transfer in reality took place at the date 
of the mortgage and the subsequent auc¬ 
tion sale is merely a necessary result of 
it. If these arguments were sound it 
could be said that the transfer under the 
first mortgage took place at the date of 
that mortgage and the auction-purchaser 
in the prior mortgage suit would always 
have priority even though his auction 
sale may be later in point of time. It 
seems to me that the transfer by the 
mortgagee at the time of its execution was 
of the mortgagee’s rights and was made 
to the mortgages. The equity of redemp¬ 
tion of the mortgagor was not all trans¬ 
ferred at that time. In the mortgage 
suit the plaintiff is trying to put up for 
sale the mortgagor's equity of redemp¬ 
tion and not the mortgagee’s interest. 
The auction-purchaser would purchase 
the rights and interest of the defendant 
mortgagor, although by virtue of the 
principle of subrogation he would also 
step into the shoes of the mortgagees and 
acquire bis rights as well. But it can¬ 
not be suggested that the-mortgagees 
‘rights are put up for Sale or are trans- 
ferred by the defendant. It is not a 
case of a sale of the mortgagee s interest, 
but of the mortgagor’s interest free from 
the mortgage. Indeed, the defendant 
had no right whatsoever to transfer the 
mortgagee's rights. The property pur- 
ah auction mav not be co-exten- 


sivo with that ^mortgaged, and in most 
cases is much less. Can this be the re¬ 
sult of only one transfer effected by the 
mortgage ? In the case before us Janki 
Prasad became the auction-purchaser in 
execution of the decree on the subsequent 
mortgage. Can it be said that the 
transfer made to him really took place 
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when the mortgage was executed in fav¬ 
our of the mortgagee ; Surely the 
transfer with which we ate dealing and 
which is in favour of Janki Prasad could 
only have taken place on the date of the 
auction sale and not a day earlier. To 
take another illustration. Suppose there 
were a third mortgagee who is impleaded 
and a fourth mortgagee not impleaded. 
The sale in pursuance of the second 
mortgage would extinguish the third 
mortgage and would not involve a transfer 
of the third mortgagee’s interest to the 
purchaser entitling him to enforce it 
' against the fourth mortgagee. Or suppose 
that the whole mortgage decree is not 
satisfied, can it be said'that the auction- 
purchaser has acquired any part of the 
mortgagee’s right ? I therefore* do not 
see how this argument can avoid the ap¬ 
plicability of Us pendens to the transfer 
of the mortgagor’s interest, even though 
that transfer takes place in the case of 
a mortgage suit. 

I fully agree with the opinion expres¬ 
sed by my learned brothers- Pullan and 
Niamatullah, JJ., in their order of refe¬ 
rence that it is not possible to get over 
the doctrine of lis pendens in such cases. 
As pointed out above the doctrine would 
apply equally to both the suits and the 
sale in each suit would be subject not 
only to the other mortgage but to the 
decree or final order passed in the other 
suit. The result in my opinion would be 
that the sales in execution of the decree 
on the two mortgages in the parallel 
suits would both be imperfect and not 
absolute, each being subject to being 
avoided by the other mortgagee. This may 
be a very unsatisfactory state of affairs, 
but it is the inevitable result of the ap. 
l)licability of S. 52 to both the suits. 

The subsequent mortgagee cannot avoid 
the effect of the doctrine of lis pendens 
by urging that it was open to him under 
O. 34, K. 1, Civil P. O., to enforce his 
own mortgage subject to the prior mort¬ 
gage, without impleading the prior mort¬ 
gagee. Though he was not bound to 
implead the latter, he could very well 
have joined him in the suit. As the legal 
title acquired by the purchaser, even 
though he may bo the first in point of 
time, is defective and imperfect, equity 
will prevail. The doctrine of allowing 
a prior mortgagee who has entered into 
possession of the mortgaged property to 
act Up his prior mortgage as a shield is 
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a doctrine of equity. As noted above it 
is a means of defence and not a weapon 
of attack. To allow him to maintain 
a suit as plaintiff, when limitation on 
his mortgage has expired would be tant¬ 
amount to permitting an enforcement of 
his time barred mortgage against a person 
left out from the first suit and now en¬ 
titled to plead limitation. 

While the prior mortgagee has obtained 
possession of the mortgaged property, 
though strictly speaking not under his 
simple mortgage, but because he has 
acquired the mortgagor’s interest in exe¬ 
cution of his mortgage decree, ha is in 
enjoyment of the profits in lieu of his in¬ 
terest. It may well be suggested that 
the continuous payment of interest in 
this form helps to keep alive the limita¬ 
tion in his favour. Strictly speaking the 
limitation would not apply to the de¬ 
fence. If however the prior mortgagee 
does not succeed in obtaining possession, 
he cannot enforce his rights under the 
prior mortgage in a suit as plaintiff, if 
the remedy on that prior mortgage has 
become barred by time. 

After the equities have been adjusted 
by the payment of the amounts due on 
the encumbrances, which can be validly 
ordered to be paid up, the equity of 
redemption of the mortgagor will ulti¬ 
mately remain vested in the person who 
purchased it at auction first in point of 
time. The same property cannot pass 
to two persons under different sales, and 
therefore after the legal defects have 
been removed and the equities have been 
adjusted preference must be determined 
by the priority of purchase in point of 
time. 

In my judgment the following results 
follow from these conclusions : 

1. (A) If the purchaser in execution of 
the prior mortgagee’s decree is not in 
possession and is suing as plaintiff the 
purchaser in execution of the subsequent 
mortgagee’s decree. 

(a) he can enforce his remedy, if limi-[ 
tation on the prior mortgage has not yet, 
run out, but 

(b) bo cannot recover the mortgage 
money, if limitation has run out. 

(B) (a) If he was the earlier purchaser 
in point of time, he can redeem the 
second mortgage and recover possession, 
even though the prior mortgage is barred 
by time. 
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(b) But if he was the later purchaser 
in point of time, then his suit even for 
redemption cannot bo decreed. 

2. If the purchaser in execution of the 
second mortgagee’s decree is suing the 
purchaser in execution of the prior mort¬ 
gagee’s decree, who is the defendant in 
possession, than 

(a) if the purchaser under the second 
mortgage was the earlier purchaser in 
point of time, he must redeem the prior 
mortgage, and the purchaser under the 
prior mortgage cannot compel the pur¬ 
chaser under the second mortgage to 
submit to redemption by him; 

(b) if the purchaser under the second 
^mortgage was later in point of time, 
jthen he must first redeem the prior 
[mortgage, but the purchaser under the 
[prior mortgage will have the right to 
redeem the pui'chaser under the second 
mortgage next, and retain possession of 
the mortgagor’s property. 

Mukerji. J. —This is a reference to 
a Full Bench. The questions that have 
been referred to a Full Bench have not 
bean separately formulated, but I gather 
from the order of reference that the fol¬ 
lowing are the questions on which an¬ 
swers are needed. 

1. Whether the auction-purchaser in 
execution of a decree obtained on a prior 
mortgage without impleading the sub¬ 
sequent mortgagee acquires, at least, the 
rights of the mortgagor who was a party, 
including his right to possession in cases 
where both the mortgages were simple ? 

2 (a). Whether the sale in the subse¬ 
quent mortgagee’s suit is affected by the 
rule of Hs pendens so as to make the 
purchaser’s right subject to the result of 
the prior mortgagee’s suit ? 

(b) Whether apart from the effect of 
the rule of lis pendens, the purchaser in 
the prior mortgagee’s suit is entitled to 
possession in preference to the purchaser 
in puisne mortgagee’s suit in case both 
the mortgages were (sic) simple, even 
though the sale in the second mort¬ 
gagee's suit took place before the sale in 
the prior mortgagee’s suit ? 

The facts of the case must be carefully 
noted, because the questions put to the 
Full Bench cannot be answered irrespec¬ 
tive of facts. The questions are rather 
wide in their nature and are capable of 
different answers under different circum¬ 
stances. I take it however that the refe¬ 
rence relates to the admitted and estab¬ 


lished facts of the case and I therefore 
lay emphasis on the facts of this case. 
My answer should not be taken as relat¬ 
ing to any facts which are not identical 
with the facts of this case. 

Sital Prasad and Sohan Lal were two 
brothers and owned certain properties in 
equal shares. They made a simple mort¬ 
gage for Rs. 2,500 in favour of Mt. Dulari 
wife of Baldeo Prasad and to one Punna 
Lal on 6th October 1911. The mortgage 
money was payable in ten years with a 
certain rate of interest. It was agreed that 
the interest would be paid yearly and in 
default of payment of the yearly rent the 
mortgagees w’ould be entitled to sue for 
their mortgage money. The fresult was 
that the Court below has held that the 
mortgage became payable in 1912 and 
the limitation for the suit would expire 
in 1924. 

Defendants 1 and 2 in the suit out of 


which this appeal has arisen, namely, 
Ram Sanehi and Sia Eam, hereinafter 
to be called the prior mortgagees, sued 
the simple mortgagees Mt. Dulari and 
Punna Lal for pre-emption and were suc¬ 
cessful with the result that they became 
substituted as the mortgagees. 

One of the brothers who had mort¬ 
gaged the property in 1911, namely 
Sital Prasad, mortgaged bis half share in 
the property already mortgaged, to 
Baldeo for Es. 300 on 17th May 1912. 

The prior mortgagees brought a suit 
for sale, being Suit No. 166 of 1923, on 
29th August 1923. To this suit the sub- 
sequent mortgagee Baldeo was not made 
a party. The important dates are as 

follows: 


Date of suit 
Preliminary decree 
Final decree 
Sale in execution of 
prior decree 


. 29th August 1923. 
. 15th March 1924. 

. 23rd March 1925. 

20th Nov. 1925. 

prior ueuKsw . 

Prior mortgagees themselves purchased), 

lelivery of posses- 

sion through Court... 7th Feb. 19-6. 
laldeo instituted his suit being No. 105 
,f 1922. To this suit the prior mort- 
agees were not parties. The important 

a<3 fnlloWSI 


Institution of the 

suit ... 21st March 1922. 

Preliminary decree... 13th March 1923. • 
Final decree for sale... 13th Nov. 1923. 
Sale at Auction (pur¬ 
chaser being Janki 

Prasad plaintiff) ... 20th Jan. 1925. 
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(No delivery of possession through the 
Court). 

Order of mutation of names in favour 
of aucbion-purohaser, 2l3t April 1925. 

It has been held that although Janki 
Prasad suooeeded in obtaining on order 
of mutation in his name he was not 
actually in possession and the prior 
mortgagees by virtue of their purchase 
were actually put in possession on 7th 
February 1926. 

Janki Prasad raised the suit out of 
which this appeal and reference have 
arisen against the prior mortgagees who 
have purchased in execution of their own 
decree for possession of the property 
(half share belonging to Sital Prasad) 
purchased by himself and has made the 
mortgagors or their representatives also 
parties. His contention is that he is 
entitled to possession without payment 
of anything to defendants 1 and 2, but 
be had offered to redeem them in case 
it is found that the plaintiff is not 
entitled to possession without - redemp¬ 
tion of the prior mortgage of 1911. 

The suit was resisted on various 
grounds. The first Court held that the 
plaintiff was entitled to possession un¬ 
conditionally, but defendants 1 and 2 
were entitled to redeem the plaintiff. 
It accordingly directed that the plain¬ 
tiff's suit should be decreed subject to 
this condition: that if defendants 1 and 2 
redeemed the plaintiff (in reference to 
the second mortgage) the suit would 
stand dismissed, except for costs. 

The plaintiff filed an appeal and defen¬ 
dants 1 and 2 filed a cross-objection. 
The cross-objection related to the ques¬ 
tion of costs and to the finding of the 
first Court, as to possession in favour 
of the plaintiff. 

The lower appellate Court held that 
the plaintiff was not in possession when 
defendants 1 and 2 wer^ put in posses¬ 
sion, that the mortgage of 1911 was 
time barred at the date of Janki Pra¬ 
sad’s suit which was instituted in De¬ 
cember 1926, that defendants 1 and 2 
had a right to hold up as a shield their 
prior mortgage of 1911, although it was 
. time barred, because as a matter of fact, 
defendants I and 2 were in possession, 
and that the plaintiff was entitled to 
redeem half of the property mortgaged in 
1911. The lower appellate Court ac¬ 
cordingly modified the decree of the 


Court of first instance and gave a de¬ 
cree for possession to the plaintiff on 
condition that he redeemed the mortgage 
of 1911 on payment of half the mort¬ 
gage money within a period of six 
months. 

Point No. 1: As already stated, the 
question is rather wide and, ordinarily 
speaking, the answer should be in the 
affirmative if we disregard the peculiar 
facts of this particular case. When a 
mortgagee, whether he be a prior ^mort¬ 
gagee or a subsequent mortgagee, brings 
the mortgaged property to sale the 
auction-purchaser acquires the two in¬ 
terests possessed by the mortgagee and 
the mortgagor respectively. A mortgage 
is according to S. 58, T. P. Act, a trans¬ 
fer of an interest in immovable pro¬ 
perty in favour of the mortgagee. 
A property has been described as a 
bundle of rights and when a person 
makes a mortgage, he parts with some 
of his rights in the property in favour 
of the mortgagee. To clearly under¬ 
stand the principle, let us take this 
illustration. Suppose P represents the 
property. If it is mortgaged to say three 
persons A, B and C, we may say that 
the interest P-1, out of the entire pro¬ 
perty P, has been parted with in favour 
of A, the interest P-2 has been parted 
with in favour of B, interest P-3 has 
been parted with in favour of C, and 
what remains with the mortgagor D is 
the interest P-4. In the case supposed 
P is = P-1 + P-2 + P.3 + P.4. If A the 
first mortgagee, brings a suit for sale (I 
am speaking of simple mortgages only) 
and makes, as he ought to do, the mort¬ 
gagor and all the subsequent mortgagees 
parties, the auction-purchaser acquires 
the interest of A, the interest of B, the 
interest of C, and the interest of the 
mortgagor; that is to say he acquires 
P-1, P-2, P-3, P-4, and therefore the entire 
property P. But if A brings a suit for 
sale against the mortgagor alone with¬ 
out impleading B and C, the auction- 
purchaser acquires the interest of the 
mortgagee A, which is P-1, and the in¬ 
terest of the mortgagor which is P-4 
only. Thus the auction-purchaser is the 
owner of P-l and P.4 alone. The in¬ 
terest P-2 and P-3 have not vested in 
the auction-purchaser. 

It follows from what has been stated 
above that the auction-purchaser will 
be entitled to take possession of the pro- 


484 Allahabad Ram Sakehi Lal v. Takki Prasad (FB) (Muketji, J.) 1931 


party as ha has acquired the interest of 
the mortgagor which is P*4. 

It will thus ba seen that the question 
is purely elementary in its character 
and the answer is equally simple and 
affirmative. 

If however we seek to apply the prin¬ 
ciple enunciated above to the facts of 
this case, we shall find that the question 
involved in this case is more complicated. 
What we have to consider in deciding 
the reference is what rights are left out 
if B and C the subsequent mortgagees, 
are not impleaded in the suit of .1, as has 
been done in this case, by the omission of 
Baldeo Prasad from the suit. B and C 
have not only a right to redeem A or. 
in the case of a sale, the auction-pur- 
chaser (it matters little whether the 
auction-purchaser is the prior mortgagee 
himself or a third party), but also they 
have an absolute right to bring the in¬ 
terests mortgaged to them to sale, with¬ 
out payment of the prior mortgage of 
/[ B can raise a suit of his own by 
making C a party as a subsequent mort¬ 
gagee. D, a party’as the mortgagor, and 
the auction-purchaser in d's’ suit and 
decree, as the person who has acquired 
the interests of the mortgagor, in execu¬ 
tion of the decree obtained by .4. B 
can say that he would sell the property 
subject to the mortgage in favour of A 
and now held by (I am not considering 
the question of limitation for the pre¬ 
sent) the auction-purchaser, and nobody 
can possibly object to this attitude of 
his. A by omitting B and C from his 
suit could not in any way interfere with 
B's right to sell the mortgage property 
subject to the prior mortgage. This 
aspect of the rights of the subsequent 
mortgagee, who has been omitted from 
the prior mortgagee’s suit is very often 
overlooked. -4)by his act or omission 
cannot take away the rights of B. Now 
if B’s suit is decreed, as it is bound to 
be, unless the auction-purchaser under 
the prior mortgage, in his capacity of 
the representative of the mortgagor, 
redeems B, the property will be sold 
subject to the prior mortgage of -1 and 
the auction-purchaser, whoever he may 
be, will be entitled to obtain possession, 
even as against the auction-purchaser 
under the prior mortgage decree. The 
only right which the auction-purchaser 
under the prior motgage of .1 will then 
have is to bring a suit for sale after 


making the subsequent auction-purcha¬ 
ser a party. In this suit the prior auc¬ 
tion-purchaser will be entitled to noth¬ 
ing but the amount of the price which 
he has paid for the property, not ex¬ 
ceeding the mortgage money due to A. 
If the auction-purchaser be A himself 
and if he has purchased the property in 
full satisfaction of his mortgage decree, 
he will be entitled to realize the whole 
of the mortgage money by a fresh sale. 

No authority is needed in support of 
the elementary proposition that in exe¬ 
cution of a mortgage decree the auction- 
purchaser acquires not only the interest 
of the mortgagor but also that of the 
mortgagee, who brings the property to 
sale. I may however quobe some authori¬ 
ties on the point. .Tones, in his well- 
known book “ Law of mortgages of Real 
Property” Ed. 7 in Art. 1305, states 
as follows, in considering what is the 
effect of omitting a party, interested in 
the mortgaged premises, other than the 
original mortgagor himself. He says: 

“When a party in interest other than the 
owner of the equity of redemption is not made 
a party to the bill, the foreclosure is not gener¬ 
ally for this reason wholly void. It is elfoctual 
as against those persons' interest in the equit)’, 
who ate made parties. The sale vests the 
estate in the purchaser, subject to redemption by 
the person interested in it, who was not m.ide 
party to the proceedings. His only remedy 
however is to redeem. He cannot maintain 
ejectment against the purchaser- He canriot 
have the sale set aside by intervening, by 
tion in the foreclosure suit. His right 

is the right of redemption. The sale though 
it fails to be edectual in other respects 
as an assignment of the mortg.age and all the 
mortgagee’s tights to the purchaser who n aj 
proceed de novo to foreclose, as agamst/ho 
parties whoso interests have been omitted. 

Ag a commentary on this 
from Jones, I may point out that the 
word “foreclosure” is a common designa¬ 
tion for suits both for sale and for fore- 
closure” strictly so called. F^^rther, 
I would point out that where the author 
is talking of the right of the party, omit¬ 
ted from the previous suit, to redeem, 
he is not considering the right of a sub¬ 
sequent transferee who was omitted, to 
raise a suit of his own and to bring the 
property to sale subject to the prior 
mortgage relating to the suit to which 
he was not a party. The author is con¬ 
tracting a suit for redemption with a 
suit in ejectment. 

Similarly, Coote (Edn. 9 of L927, Vol. 2, 
p. 940) in considering what passes to the 
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purchaser when a sale is held under an 

English mortgage states : 

"Tho effect of a conveyance by the mortgagee 
xindot an express or statvitory power to sell is 
to vest tho property in the purchaser discharged 
from the mortgage and all claims arising 
thereunder and free from equitv of redemp¬ 
tion.” 

This means that in the purchaser, 
vest all the rights of the mortgagee and 
all the rights of the mortgagor and not 
only the rights of the mortgagor alone. 
The rights of the mortgagor alone would 
mean the equity of redemption, burdened 
with tho mortgage. The purchaser gets 
the property free from mortgage and 
therefore if there be no intermediate 
mortgagee he gets the entire property. 
If there be an intermediate mortgagee, 
the purchaser gets the first mortgagee’s 
rights, also the rights of the mortgagor. 

Answer to Question No. 1. My answer 
therefore to question No. 1 is in the 
affirmative, subject to the rider that 
the sale in favour of the auction- 
purchaser does not prevent the subse¬ 
quent mortgagee from bringing a suit of 
his own and sell the property again by 
making tho auction-purchaser under the 
prior mortgage a party to it, tho pro¬ 
perty being sold in the second suit, sub¬ 
ject to tho prior mortgage. 

Point No. 2 {a). I must consider this 
question with reference to the facts of 
this case and not independently of them. 
The question would otherwise be very 
wide and would be capable of different 
anssvers in different circumstances. The 
question is: 

"Whether the sale in a subsequent mort¬ 
gagee’s suit is affected by tho rule of lis pen¬ 
dens 80 iv3 to make the purchaser’s right sub¬ 
ject to the result of the prior mortgagee's 
suit.” 

There can be no doubt that the rule 
of lis pendens, generally speaking, ap- 
plies to cases of transfer pending suit on 
a mortgage. Thus, if where a mort¬ 
gagee’s suit is pending the mortgagor 
transfers his property voluntarily or, if 
his interest is attached in execution of a 
simple money decree and it is sold, the 
purchaser by private treaty or the auc¬ 
tion-purchaser would take the property 
Bubjeot to the result of the mortgage 
suit. .Again, if pending a mortgage suit, 
the mortgagee plaintiff should sell his 
interest by private treaty, or if his in¬ 
terest be attached in execution of a 
simple money decree and be sold the pur¬ 
chaser by private treaty or the auction- 


purchaser, as tho case may be, would 
purchase subject to the result of tho 
mortgage suit. This would be in ac¬ 
cordance with S. 52, T. P. .Act, read with 
general principles of law. Literally, 
S. 52 applies to a transfer by a party 
to the suit, which would be a private 
act, bub there can be no doubt on prin¬ 
ciple and on authorities, that where 
tho interest of a party is transferred at 
the instance of a simple money creditor, 
who attaches the same in execution, the 
principles of the section would apply. 
The reason is perfectly clear. Although 
a party is not himself transferring the 
property, he is made to do so involun¬ 
tarily at the instance of the Court and 
the result would be the same. 

Where however a transfer takes place, 
not in execution of a simple money 
decree or by private treaty, but at the 
instance of a prior or subsequent mort¬ 
gagee, who is no party to the litiga- 
tion, S. 52 or the principles on which 
S. 52 is based, has no application what¬ 
soever. The reasons are these. There is 
no difference in principle between a pri¬ 
vate sale and a sale held in execution of 
a simple money decree after attach¬ 
ment. A judgment-debtor has failed to 
pay while he could pay by selling his 
property. The Court seizes tho property 
and sells it for tho judgment-debtor for 
the benefit of tbe judgment-creditor. 
There, the only right that passes to tho 
auction-purchaser is the right, title and 
interest of the judgment-debtor alone and 
none of tbe decree-holder, who has no 
interest whatsoever in the property at¬ 
tached and sold. 

In the case of a sale under a mortgage, 
the transfer has already taken place at 
the date of the mortgage and what 
follows, namely the subsequent sale in 
execution of the mortgage decree, is noth¬ 
ing but the logical effect of a transfer 
which took place some time ago and not 
during the pendency of the suit by the 
prior mortgagee. Let us consider this 
illustration. B has made a simple 
mortgage of property P to C. A sues B 
for recovery of P on the allegation that: 
.1 is the owner of the same. To this suit, 
A does not make C a party. It is clear 
that if A's suit be decreed, C %yill not be 
bound by the result of the suit. There 
is no transfer pendente lit®- Now let us 
suppose that while the suit of A against 
B was pending, C brings a suit against B 
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for sale of the property under the simple 
mortgage executed in his favour, and 
during the pendency of A's suit, brings 
the property P to sale and himself pur¬ 
chases it. The question is: “ Will C be 
bound by the result of the suit in favour of 
A? We have seen that C as a mortgagee 
would not bo bound by the decree passed 
in favour of A, not being a party to 
suit, and because there was no transfer in 
favour of C, pending the suit of A. “Will 
C be bound because be has bi*cught 
a suit of his own on the mortgage 
and purchased the property himself ? ” 
If it be said that C would bo bound in the 
capacity of the auction-purchaser, how 
will you divide up C's liability between 
his capacity as the mortgagee and his 
capacity as the auction purchaser ? How 
far will C be bound, if he be bound at all ? 
If we should hold, as wo ought to, that C 
is not at all liable, how, and on what 
principle, shall we hold the aoution-pur- 
chaser, in execution of the decree ob¬ 
tained by C, liable, if the purchaser 
should happen to be somebody other than 
C himself ? 

On principle therefore the sale in pur¬ 
suance of a mortgage decree, the mort¬ 
gage having been executed before the 
institution of the suit, is not atlected by 
the doctrine of lis pendens. 

Further, the sale in execution of a 
mortgage decree transfers not only the 
interest of the mortgagor, but also the 
interest of the mortgagee himself: see 
observations on question 1 . 

Lot us recollect the illustration of 
three mortgages and the mortgagor in 
an earlier portion of this judgment. If 
a sale takes place at the instance of the 
second mortgagee, the third mortgagee 
being a party to the suit, the auction 
l^urchaser would acquire the rights of 
the two mortgagees and of the mort¬ 
gagor. The mortgagor alone is a party 
to the prior mortgagee’s suit, while the 
second mortgagee is not. How will 
you split up the liabilities of the auction- 
purchaser in his various capacites as 
th6 representative of the mortgagor 
he will be bound by the decree obtained 
by the prior mortgagee and will not be 
permitted to question the decree, while 
as the representative cf the second mort¬ 
gagee he will he entitled to treat the 
decree as not binding on him, and will 
be entitled to ask for redemption and 


also to sell the property again, subject 
to the prior mortgage. 

To apply the principle to this case, 
when Janki purchased on 20th January 
1925, he acquired the interest, tvhich is 
the sum total of the interest of Sital and 
Baldeo. Sital alone was a party to the 
suit of Ham Sanehi and Sia Bam, but 
Baldeo was no party to it. The transfer 
in favour of Janki Prasad was therefore 
a transfer not by “ any party to the 
suit or proceeding ” within the meaning 
of S. 52, T. P. Act. 

It has been suggested that even in the 
case of a mortgage sale only the right, 
title and interest of the judgment-debtor 
(the mortgagor) passes to the auction- 
purchaser, and that the auction pur¬ 
chaser gets the interests of the plaintiff 
mortgagee on the principle of subroga¬ 
tion alone. But what would happen in 
the case, which I have considered by 
way of illustration. In the case of a 
suit by the second mortgagee, against 
the third mortgagee and the mortgagor, 
the auction-purchaser acquires not only 
the interest of the second mortgagee, B, 
but also the interest of C and D, the 
second mortgagee and the mortgagor 
respectively. The auction-purchaser has 
paid the mortgage money due to the se¬ 
cond mortgagee and thus we may say 
(let us assume) that the auction-pur¬ 
chaser has acquired, by subrogation, an 
interest of the second mortgagee S. But 
how does he acquire the interest of C, 
the subsequent mortgagee also ? There 
is no question of payment of the money 
due to C the third mortgagee. The 
failure of the third mortgagee C to re¬ 
deem the mortgage in favour of the se¬ 
cond mortgagee B extinguishes the rights 
of the third mortgagee and vests the 
auction-purchaser with the rights be¬ 
longing to the second mortgagee, the 
third mortgagee and the moregagor. 

The text-books when they talk of ap¬ 
plication of the principles of lis pendens, 
where the mortgage suit is pending, they 
speak of the transfer of equity of re¬ 
demption or the mortgagor’s interest. 

I have not come across a case where an 
auction-purchase in execution of a mort¬ 
gage decree held by a person not a party 
to the lis has been held to come wichin 
the purview of the rule of lis pendens. 

Again, let us take note of the facts of 
the present case. The suit by Baldeo 
was a perfectly good suit. He was nob 
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boxind to make Ram Sanohi and Sia 
Ram defendants 1 and 2 parties to the 
suit, they being prior mortgagees. It 
follows that the result of the suit should 
not be allowed to be vitiated by anything 
done irregularly by Ram Sanehi and 
Sia Ram. Ram Sanehi and Sia Ram 
instituted their suit in the absence of 
Baldeo and got a decree and brought the 
property to sale. By obtaining the de¬ 
cree to which Baldeo was not a party, 
they could not prejudice the right of 
Baldeo which was twofold, namely : 

the right to redeem Ram Sanehi and 
Sia Ram and ; (2) to sell the mortgage 
property subject to the prior mortgage 
in favour of Ram Sanohi and Sia Ram. 

If the sale in favour of Janki Prasad be 
vitiated by the principle of lis pendens, 
the proceedings in the suit of Ram Sanehi 
and Siya Ram and the purchase by them 
are equally vitiated on the principle of 
lis pendens, owing to the pendency of 
Baldoo's suit, 105 of 1922. Each of the 
two purchases made, respectively, by 
Janki Prasad and Ram Sanehi and Sia 
Ram, would bo affected by the principle 
of lis pendens. Then who ia the true 
owner of the property ? The mort¬ 
gagor's interest must vest in some¬ 
body. It cannot reside in no person 
or, inchoately, in both Janki Prasad and 
Ram Sanehi and Sia Ram. When Ram 
Sanohi and Sia Ram made the purchase 
the property, being the interest of Sital 
Prasad, had already passed to Janki Pra¬ 
sad and this hai^pened, not by virtue of 
anything done by Baldeo or Sital Prasad 
during the pendency of Ram Sanehi and 
Sia Ram’s suit No. 166 of 1923, but by 
virtue of what had been done so early as 
on 17th May 1912, the date of the mort¬ 
gage. The mortgage suit of Baldeo was 
nothing but a corollary of the transfer 
effected in 1912. Besides, as I have al¬ 
ready said, the result of the suit was a 
transfer to Janki Prasad of an interest, 
whioii was not the sole interest of Sital 
Prasad, but an interest which is the sum 
total of the interests of Sital Prasad and 
Baldeo. We cannot split up this interest 
acejuired by Janki Prasad and say that 
so far as Sital Prasad’s interest is con¬ 
cerned. it is affected Ijy the principle of 
lis pendens, although the interest of 
Baldeo is not affected by that principle. 

It has been argued that Janki Prasad 
got his interest by a sale held in 1925 
and not by the mortgage of 1912^ I do 


not regard this argument as serious, be¬ 
cause the mortgage of 1912 gave Baldeo 
a right to bring the interest of Sital 
Prasad to sale and it is that right of 1912 
that has been exercised by Baldeo and, 
as the result of the exercise of that right, 
Jauki Prasad had made the purohasa. 
If instead of Janki Prasad, the second 
mortgagee himself had purchased, could 
it then be said that Baldeo Prasad’s 
right, as the auction-purchaser, were 
something different from, and had no 
basis on, the mortgage of 1912 ? 

I may point out, and this.is very im¬ 
portant to note, that if the subsequent 
mortgagee Baldeo had been a party to 
the suit of Ram Sanehi and Sia Ram, 
there would have been no difficulty, 
in holding that Janki Prasad would have 
been bound by the result of Ram Sanehi 
and Sia Ram’s suit. For, in that ease, 
both the subsequent mortgagee Baldeo 
and Sital Prasad, being parties to the 
suit of 1923, and because of holding in¬ 
terests inferior to those of the first mort¬ 
gagee, their interests would have passed 
subject to the result of the prior mort¬ 
gagee’s suit. As I have said this is an 
important distinction to remember, and 
the simple question formed in the order 
of reference does not take note of the 
different answers that may be given in 

different oases. _ n / \ 

My answers therefore to question 2 (a) 

is as follows : 

Answer to question 2 (a) : 

Where a transfer takes place as the 
result of an auction sale held during the 
■pendency of a prior mortgagee’s suit, in 
execution of a subsequent mortgagee’s 
decree, the principle of lis pendens will 
not apply. If however both the sub¬ 
sequent mortgagee and the mortgagor be 
parties to the prior mortgagee's suit, the 
auction-purchaser in the subsequent morb- 
gagee’s suit will be bound by the result 
of the prior mortgagee’s suit, but not on 
the principle of lis pendens bub because 
the subsequent mortgagee and all who 
are parties to his suit claim under titles 
inferior to that of the prior mortgagee. 

Question 2 (6).—It runs as follows : 

“ Wholber apart from the effect of the rule of 
lis peodeos, the purchaser in the prior mortga¬ 
gee’s suit is entitled to possession in preference 
to the purebr^Bor ia tbe puisno roortg^yoo 8 suit, 
in case both the mortgages are simple^ even 
though the sale 5a the Bccond mortgagee s sui 
took place betorc the sale in the prior mortga¬ 
gee's suit 7 
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The question, here again, is too wide 
and is capable of different answers in 
different circumstances. I take it that 
the question was framed with reference 
to the facts of this case and this case 
alone. 

It is firmly established that the pur¬ 
chaser in execution of a mortgage decree 
obtains the rights of the mortgagor and 
the mortgagee alone; if therefore the 
subsequent mortgagee has not been made 
a party to the prior mortgagee’s suit, 
the auction-purchaser acquires no right 
as against the subsequent mortgagee, and 
it would follow, as against those who 
claim under the subsequent mortgagee. 
It is equally a firmly established pro¬ 
position that a property can be sold only 
once and the mortgagor can lose his pro¬ 
perty once only. Thus the purchaser at 
the first auction sale, whether it be held 
under the prior mortgage, or whether it 
be held under the subsequent mortgage, 
acquires the interest of the mortgagor. 
After the mortgagor’s interest has once 
passed away to a purchaser, that interest 
cannot be sold again effectively ; see, e. g. 
Moti Lal V. Karrahuldin (31). 

In this case before us, Janki Prasad, 
having purchased first, became the owner 
of the interest of Sital Prasad and the 
interest of Sital Prasad could not again 
be sold by virtue of the sale held on 7th 
February 1926. No doubt, it would be 
open to the prior mortgagees Ham Sanehi 
and Sia Ham, who have purchased at 
auction, to bring a second suit against 
.Tanki Prasad (if there be no bar of limi¬ 
tation) and sell up the interest of Janki 
Prasad, if he fails to redeem Ham Sanehi 
and Sia Ham. 

The Full Bench oases of Madan Lal v. 
Bhagtuan Das (2) and Hargu Lal Singh 
V. Govind liai (l) both being decisions of 
five learned Judges of this Court, are 
authorities for the proposition that a 
simple mortgagee can give, to the pur¬ 
chaser, his own right as simple mort¬ 
gagee alone, and those rights of a simple 
mortgagee do not carry with them a right 
to obtain possession. 

Answer to question 2 (i).—]My answer 
therefore to the question is that, gene¬ 
rally, it is the first purchaser who gets 
the property and the question of purchase 
has nothing to do with the priority or 
posterity of the mortgage, in enforce¬ 
ment of which the property is sold. 

Doctrine of shield. —In the course of 


the arguments before the Full Bench, 
some question as to the right of the prior 
mortgagee, who has obtained possession, 
rightly or wrongly, to hold up his prior 
mortgage as a shield, against a suit by 
the person, to whom property has passed 
rightfully, was raised and discussed. I 
do not find that there is anything in the 
reference which requires a discussion of 
the principles of the doctrine of shield 
and I therefore refrain from expressing 
any opinion. I will content myself with 
referring to the latest pronouncement of 
their Lordships of the Privy Council 
in Bijai Saran Sahi v. Budra Bagesh- 
wari (32). The paper book and the judg¬ 
ment of the High Court were put before 
us and I find that Kanhaiya Lal and 
Ashworth, J.J., do refer to the fact that 
the defendant's counsel relied on the 
doctrine of shield. But the plea was 
disregarded not only by the High Court, 
but also by their Lordships of the Privy 
Council, on the ground that the simple 
mortgages held by the defendant did not 
give him a right to bold possession as 
against the rightful owner. This is in 
accordance with the Full Bench cases of 
Madan Lal v. Bhagwan Das (2) and 
Hargu Lal v. Gobind Bai (l). 

I have not referred to decided cases, 
as, in my opinion, an attempt to follow 
them in disregard of principles, has been 
responsible for all the troubles, so clearly 
pointed out by the learned Judges making 
the reference. If the decision of the pre¬ 
sent Bench or of the majority of them be 
based on sound principles, it w’ould not 
matter if the reconciliation of authori¬ 
ties has not been attempted. 

Banerji, J.—I agree with Sulaiman, 
Ag. C. J., and for the reasons given 

by him. . . , 

Young, J.—I agree with the judgment 

of Sulaiman. Ag. C. J.. and have nothing 


jO add. 

PuUan, J. —After reading the judg¬ 
ment of Sulaiman, Ag. C. J., I am con- 
Irmed in the view expressed in the order 
3 f reference and have nothing to add. 

By the Court. -The answer to the, 
Irst question is in the affirmative, if 
sither no suit by the subsequent mort-' 
>agee is pending or the purchase in exe-| 
jution of the prior mortgagee’s decree; 
vas earlier in point of time. If the firstj 
nortgagee be the earlier purchaser, the 
•igbts of the mortgagor to obtain p o sses- 
(32) A,l. H. 1929 P. C. 288=120 I. C. 650. 
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sion will ultimately vest in him. If his 
mortgage is not tinie barred, he can com¬ 
pel the subsequent mortgagee to redeem 
Ihim, but if it is time barred he must re- 
Ideem the subsequent mortgage. 

The answer to (a) of the second ques¬ 
tion is in the affirmative. 

The answer to (b) of the second ques¬ 
tion is that if lis pendens does not apply 
and the second mortgagee is the earlier 
purchaser, the prior mortgagee will have 
the right to take possession as plaintiff 
if a suit on his mortgage be not time 
barred. If the second mortgagee redeems 
him, the second mortgagee will retain 
the property. If the prior mortgage has 
become barred by time, the prior mort¬ 
gagee cannot obtain possession. 

v.lJ./ll.K. Reference answered. 
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Full Bench 

Sulaiman, Mukerji and Young, JJ. 
Pilam Lal and others —Appellants. 

V. 

Kalla Bam and others —Respondents. 
First Appeal No. 131 of 1927, Decided 
on 2nd March 1931, from decision of 
Dist. Judge, Agra, D/- 16th December 
1926. 

(*) Probate and Administration Act 
(1881), S. 62— -Oral will — Probate can be 
granted—Succession Act (1925), S. 276. 

An application for the grant of the probate of 
an oral will can bo entertained under the Pro¬ 
bate and Administration Act and Succession 
Act : 25 All. 313, Foil. ; 21 Dorn. 8. Re/. 

The fact that the substance of the oral will 
was taken down by a witness at the time the 
will was made makes no diflerooce in the eye of 
the law. As regards application of the Act, that 
fact would only bo a strong xdece of evidence to 
Drove the contents of the oral will. 

^ CP 490 0 1, 2] 

(b) Succession Act (1925)—Application 
for probate shortly before Succession Act- 
Act can apply. 

Where a will is made before coming into 
force of the Succession Act and the application 
for probate is made shortly before coming into 
force of the new Act since the new Act lays 
down a rule of procedure and not a substantive 
law. the now .\ct can eovorn the proceedings, 

CP 490 C 1, 2J 

N, P. Aslhana and Nanak Chand~~loT 
Appellants. 

IJ. S. Jiajpai, S. .V. Chauhe and Bari 
Ham Critha —for Respondents. 

Sulaiman, J. — Two questions have 
been referred to this Pull Bench for con¬ 
sideration. They are: 

(1) Whether an application for the grant of 
probate of an oral will can be entertaioed under 


the Probate and Administration Act (.\ct 5 of 

(1881); 

and 

(2) whether the .4ct would apply to a case where 

the substance of the oral will was taken down 

hv a witness at the time. 

% 

If the questions were res Integra and 
we had to consider nothing but the pro¬ 
visions of the Probate and Administra¬ 
tion Act (.\cb 5 of 1881) there would be 
considerable difficulty in holding that a 
probate of an oral will would be granted. 

No doubt the definition of “will” 
though not that of ‘codicil” in S. 3 was 
wide enough to include an oral will. But 
“probate” was defined as meaning the 
copy of a will certified under the seal of 
a Court of competent jurisdiction, with 
a grant of administration to the estate 
of the testator. We then bad Ss. 21, 25, 
26 and 27 relating to the grants limited 
in operation. The language of these 
sections presupposed that the will had 
been lost or mislaid or was in the posses¬ 
sion of a person residing outside the 
province or that it was in existence but 
was not forthcoming. The language of 
these sections was therefore appro¬ 
priately related to a written will and 
not to an oral will. Lastly we had S. 62 
which referred to the application to be 
made for probate which must have the 
will annexed or in the cases mentioned 
in Sa. 24, 25 and 26 a copy, draft or a 
statement of the contents thereof an¬ 
nexed and must also state that it was 
duly executed. It did not expressly say 
that was to be done in the case of an 
oral will. S. 63 referred to the case 
where the will was in a language other 
than English, of which a translation had 
to be annexed. 

Reading these sections together, it 
would have followed that the procedure 
laid down for the grant of a probate 
related to the probate of a written will 
and not an oral one. 

No doubt under the Succession Act 
(Act 10 of 1865) privileged wills made 
by soldiers or mariners need not bo 
wholly in writing. Then there was S. 187 
which laid down that no right as execu¬ 
tor or legatee could be established in a 
Court of justice unless a Court of com¬ 
petent jurisdiction had granted probate 
of the will under which the right was 
claimed. But the language of S. 244, 
Succession Act, though similar in some 
respects to that of S. 62, Probate and 
Administration Act, was not absolutely 
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identical, as the latter section had the 
words allowing the annexing of “a copy, 
draft or statement of the contents of the 
original will” limited to the cases 
covered by Ss. 21, 25 and 26. It might 
also have been difficult to interpret S. 62, 
Probate and Administration Act, not 
according to its plain language but in 
the light of the difficulties which might 
arise under the Succession Act. However 
the fact remains that the Bombay High 
Court In re Haji Mohanied Abba (l) held 
that a probate of a nuncupative will 
could be granted. This case was followed 
by the Allahabad High Court in Gokul 
Chand v. Mangal Sen (2), where the 
difficulties were fully appreciated but it 
was considered more convenient and in 
accordance with the practice in England 
to admit probate of an oral will. 

The legislature has now consolidated 
these two Acts and passed the Succes¬ 
sion Act (Act 39 of 1925). It permits of 
oral wills being made by Mahomedans 
as well as by soldiers, mariners and 
airmen, whose wills are not required to 
be in writing. The language of S. 276 
is almost identical with that of the old 
S. 62, Probate and Administration Act. 
It does nob expressly refer to oral wills. 
It must bo presumed that the legislature 
was aware of the trend of rulings in this 
country. And when in re-enacting the 
statute, it had adhered to the former 
phraseology, we are justified in inferring 
that the interpretation laid down in the 
rulings has been approved of by the 
legislature. 

If oral wills are not to be admitted to 
probate there would certainly bo one 
serious difficulty in the way of soldiers, 
mariners and airmen. S. 213 of the new 
Act does nob exempt them and lays down 
that their executor or legatee cannot 
establish the will without having ob¬ 
tained probate or letters of administra¬ 
tion. If S. 276 does nob permit of a 
probate being granted of an oral will, 
their wills would be nullified in their 
eEfeot. 

We may further note that although 
the will in this case was made befr-re 
the new Act came into force and would 
accordingly not bo invalid, the applica¬ 
tion was made shortly before the coming 
into force of the new Act. The Act lays 
down a rule of procedur e an d not a sub- 

(1) [loodl 24 Bom. 8=1 Bom. L. R. 715. 

(•2J [1903] 25 All. 31S=(1903) A. W. N. 63. 


stantivo law and therefore there is no! 
reason why the new Act should not! 
govern these proceedings. It is also' 
obvious that there was nothing to pre¬ 
vent the applicant from withdrawing 
this application and filing a fresh applica¬ 
tion as soon as the new Act came into 
force. Having given the case our best 
consideration we think that the rule laid 
down in Gokul Chand v. Mangal Seji (2) 
should be followed. 

Our answer to the first question is 
therefore in the affirmative. 

In our opinion the fact that the sub¬ 
stance of the oral will was taken down 
at the time the will was made would nob 
make any difference in the eye of the 
law. That fact would only be a strong 
l^iece of evidence to prove the contents 
of the oral will. 

V.b./e.k. Order accordingly. 
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Full Bench 

SuLAiMAN, Ag. 0 J. Boys and 
Banerji, JJ. 

Mahahir Shigh —Defendant — Appel¬ 
lant. 

V. 

Narain Teiuari and others —Plaintiffs 
and Defendant-Respondent?. 

Letters Patent Appeal No. 167 of 1929 
Decided on 9th June 1931 from judg¬ 
ment of Mukorji, J. of this High Court, 
D/- 9bh April 1929. 

(a) Precedents—Case »* binding authority 
£or what it actually decides—Per Boys^ 

U is sometimes useful to set out other pro¬ 
positions than those actually decided. 

A case is a Wuding authority lor what it 

actually decides. ^ 

Per Sulaiman. Ag. C. /.-A Ful Beuch case 

is a binding authority on the q“®stion a»re®tly 
arising in the case. But it is doubtful whether 
anv Heneral expression of opinion not expressly 
considered and specified, would not be an 
obiter dictum and therefore not possessing the 
same binding authority. [P 493 0 1, 2] 

Per Boi/a, J .—Xt is on occasions a useful 
course to adopt to set out other propositions 
than the one which the Court may have im¬ 
mediately to decide in order to bring tho answer 
to the actual question calling for decision into 
its proper relation, as the Judges considering 
that question -view the matter, with other cog¬ 
nate matters. To this extent and no more the 
practice of sotting out the scheme into which the 
particular answer fits may be of advantage and 
it is one not uncommonly followed by the 
High Courts in England. [P 497 C 2, P 493 C 1] 

Per Banerji, J .—A case is only an authority 
for what it actually decides and cannot be 
treated as the exposition of the whole law on 
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the subject : A.I.B. 1931 .-IZL 36, Disc.; Quinn 
y. Leathern (1901) A.C. 495, Rel. on. [P 499 C 1] 

(b) Civil P. C. (1008), S. 100—Although 
party cannot raise new point of law in appeal 
Court is not precluded from deciding case 
on such point, when it is important and no 
fresh evidence is necessary. 

Although a party canuot claim to raise a new 
point of law in a second appeal or Letters 
l^atent Appeal which was not pressed in the 
lower Oourts, and although as a matter of 
practice new points are not allowed to be so 
raised* yet practice does not mean absolute 
prohibition of law and the Court itself is not 
precluded from deciding the case on such a new 
point. There being no prohibition of law the 
power e:£i8ts though as a matter of practice it 
may not bo exercised. Of course where the new 
point involves an inquiry into fresh facts or the 
necessity of fresh evidence the Court would 
ordinarily decline to go into it. Estoppel 
against a party cannot confer jurisdiction on a 
Court when it has none and the appellate Court 
is bound to intervene when absence of jurisdic¬ 
tion is patent on the record or a new glaring 
fact, e.g.j the death of a party which nullifies all 
proceedings against him, may for the first time 
bo brought to the notice of the appellate Court 
which it cannot iguore. 494 0 ij 

5}5 (c) Evidence Act (1872), S. 115—There 
it no estoppel against statute. 

Personal estoppel is not necessarily a question 
of policy. But there can be no estoppel against 
a statute, if a question of estoppel were depen¬ 
dent on the determination of some facts, a 
party may certainly be estopped from pleading 
it. But if it is patent and apparent on the 
record, then oven if there were estoppel against 
a p.irty, a Court would not be estopped from 
considering the point. Indeed, if it involves a 
question of jurisdiction, it would be the duty of 
the Court to take it into account. The princi¬ 
ple of estoppel cannot be allowed to defe.it the 
provisions of a statutory enactment which 
afleots the jurisdiction of a Court, as a pirty 
cannot by its admission or previous conduct 
confer jurisdiction on a Court whore none 
exists. 494 C 2] 

Per Bnnerjit J *—No estoppel can be pleaded 
against any provision of an enactment. If the 
law lays down that the Court executing the 
decree must decide questions relating to execu¬ 
tion and no regular suit can bo instituted, it 
cannot l)o stid that by a wrong order of a 
Court, which was subject to appeal or revision a 
jurisdiction could be claimed to vest in .a Court 
which really has no jurisdiction: A. T. R* 1929 
AIL 540, Rif. 493 0 2] 

(d) Civil P. C. (1908), S. 11—Execution 
—Civil P. C. (1908), S. 47. 

The ^order of an executing Court not passed 
under 8. 47 has not the effect of res judicata. 

[P 104 C 2] 

^ « (e) Civil P. C. (1908), S. 47—Person 
raising question relating to decree must be 
parly to suit or representative of party when 
question is raised 'Civil P. C. (1908 k O. 22 , 
R. 9. 

A person raising questions relating to elocu¬ 
tion discharge or satisfaction of a decree should 
be either party to the suit or the representAtive 
of the party at the time when the question is 
raised. [P 409 0 1) 
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II a suit is withdrawn against one defendant 
who accordingly disappears from the suit 
altogether, or when he has been exempted by 
the plaintiff and his name has been struck off 
the record before the passing of the decree, he 
is on the same footing as a stranger to the liti¬ 
gation. Similarly, where the defendant dies 
during the pendency of a suit and his heirs are 
not brought -on record and the decree is passed 
behind his back, bis heirs are not bound to 
interfere in the execution proceedings, and the 
mere fact that he -was a party at one time 
would -not matter." Although a second suit on 
the same cause of action would bo barred under 
O, 22, R. 9, the position as regards the suit 
which ‘has abated would ba almost the same as 
if the deceased had not been impleaded: A.I.B. 
1928 Mad. 276, Bef. {Case law discussed.) 

[P 495 0 1] 

^ (f) Civil P. C. (1908), S. 47—Ques¬ 

tion whether decree is nullity or not being 
passed against dead person, does not relate 
to execution of decree and does not come 
under S. 47 so as to bar a separate suit. 

When the heirs of a deceased defendant, who 
dies before the suit terminates, and who are not 
brought on record within the prescribed period, 
challenge the decree on the ground that it was 
never passed against their ancestor and is null 
and void as against them, they are not to be 
deemed to be representative of a party to the 
suit and to be raising question relating to the 
execution, discharge and satisfaction of the 
decree within the meaning of S. 47 so as to bar 
a separate suit. The questions as -to whether 
the decree is a nullity or not is not a question 
relating to execution or satisfaction of the 
decree. It goes to the very toot of the decree 
and is a matter which the executing Court 
cannot decide, the dispute involved not being 
within the scope of S. 47: 21 .ill. 316; 13 All. 

53; 32 Cal. 296 and 44 Cal. 627. lie/.', 17 All. 478, 
not Foil. {Case law discussed). [P 499 0 1,2] 
s}« (g) Civil P. C. (1908>, O. 22. R. 12—Suit 
can abate after preliminary decree. 

A suit continues till the final decree is passed 
and it can abate till that contingency happens. 
It can abate after the passing of a preliminary 
decree: A. I. B. 1930 All. 779 and 130 I.C. 289, 
Rel. on. (P 497 0 1] 

A. P. Pandey and Kedar Nath Sinha — 
for Appellant. 

Shiva Prasad Sinha —for Bespondonta, 

Order of Reference.—A simplo 
mortgage had boon executed in 1907 by 
OQO Shoo Nath in favour of Mahabir 
Singh. Shoo Nath died and was suoceo- 
ded by his son Chandi. Befora his death 
Shoo Nath had sold a part of the mort¬ 
gaged property to Shri Bhagwat. 

Id 1915 Mahabir Singh sued on his 
mortgage against Chandi and Shri Bhag¬ 
wat and obtained a preliminary dooroa 
for sale on 22nd December 1920 against 
both. 

Shri Bljagwat died after the passing of 
the proliininary decree. Then Mahabir 
Singh applied for the preparation of the 
final decree but omitted to implead the 
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legal representatives of Shri Bhagwat. 
The Court actually declared that the 
application had abated as far as the pro¬ 
perty held by Sri Bhagwat deceased was 
concerned. A final decree was passed 
against Chandi alone. The name of Shri 
Bhagwat was of course not shown as a 
judgment-debtor in the decree but the 
whole mortgaged property was included 
in it. 

When Mahabir Singh put his decree 
into execution the sons of Shri Bhagwat 
filed an objection in the execution depart¬ 
ment to the sale on the ground that the 
decree did not bind them. Mahabir 
Singh took an objection that they had no 
locus standi to file an objection in the 
execution department and their remedy 
lay by a separate suit. This contention 
was allowed and the objection of the 
sons of Sri Bhagwat was disallow’ed. 
The sons of Shri Bhagwat then brougjrt 
the present suit for a declaration that 
their property was not liable to be sold 
under the decree. Mahabir Singh now 
changed his position and took the plea 
that there was no remedy by way of a 
separate suit and that the claim was 
barred by S. 47, Civil P. C. 

Both the Courts below allowed the 
plea of Mahabir Singh and dismissed the 
suit as being barred by S. 47, Civil P. C. 

On appeal to this High Court a learned 
Judge of this Court came to a contrary 
conclusion and held that the separate 
suit did lie. 

In appeal it is contended that the sons 
of Shri Bhagwat who at one time was a 
party to the suit are the legal represen¬ 
tatives of the deceased party within the 
rneaning of S. 47, Civil P. C. Reliance 
is placed on the case of Imdad Ali v. 
Jagan Lai (l) which to a certain extent 
supports this view. On the other hand 
there is the case of Beni Prasad Kumuar 
V. Mukhtesar Eai (2), which appears to 
lay down the contrary principle. 

Three important questions arise in 
this case. The first is whether it is open 
to Mahabir Singh, who got the previous 
application under S. 47, Civil P. C., dis¬ 
missed, now to turn round and plead the 
bar of S. 47, Civil P. C.? The second is 
whether the legal representatives of a 
defendant who dies during the pendency 
of the suit are the representatives of a 
party to the suit within the meaning of 

(1) [1895] 17 AJl. 478=(1895) A.W N. 109. 

(2) [1800] 21 All. 316=(1899) A. W. K. 101. 
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S. 47, Civil P. C. so as to bar a separate 
suit brought by them ? 

The third question, which in view of 
the recent ame*ndment of O. 22, R. 12, 
has lost all its importance so far as this 
Court is concerned is whether there can 
ever be an abatement of a suit after the 
passing of a preliminary decree. 

This question has been answered in 
the affirmative in the cases of Anmol 
Singh V. Hari Shankar Lai (3) and Baha¬ 
dur Singh v. Nanak and another (4). 

If the Full Bench thinks it necessary 
to reconsider this point it may do so. 
We accordingly direct that this case may 
be laid before the Chief Justice for the 
constitution of a higher Bench. 

Opinion 

Sulaiman, Ag. C. J. —This case has 
been referred to a Full Bench because 
of the important questions of law in¬ 
volved in it. 

In 1907 Sheonath executed a simple 
mortgage in favour of Mahabir Singh and 
then later in 1915 sold a part of the 
mortgaged property to Shri Bhagwat. The 
mortgagee brought a suit in 1920 after 
the death of Sheo Nath and impleaded 
the mortgagor’s son Chandi and also Shri 
Bhagwat. On 22nd December 1920 a 
preliminary decree for sale was passed 
against Sri Bhagwat and Chandi. It should 
be mentioned in this connexion that Shri 
Bhagwat attempted to get it declared by 
a separate suit that the property sold 
to hit^ was not covered by the mortgage; 
but his suit failed. 

Shri Bhagwat died. No application to 
bring his three sons on the record as his 
legal representatives was made wjtbm 
the time allowed by law. The Court de¬ 
clared that the suit abated against tu© 
deceased. The mortgagee then applied 
for the preparation of a final decree 
against Chandi alone. This was done, 
but the entire mortgaged property was 
included in the decree which was passed 

in 1924. ^ f f 

When an application for execution of 

the final decree by sale of the entire 
mortgaged property was made, it was 
resisted by the throe sons of Shri- Bhag¬ 
wat on the ground that no decree had 
been passed against their father and 
their property was not liable to be sold. 
Mahabir replied that they ha d no locus 

(3) A.I.R. 1930 All. 779=126 iTc. 20=52 AU. 

910. 

(4) [1930] 130 I.C. QS9. 
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standi to interveno in the execution de¬ 
partment under S. 47, Civil P. 0. An 
application made by them for converting 
their application into a plaint was dis¬ 
missed by the Court. It also dismissed 
their objection dated 28th June 1926, 
holding that S. 47 did not apply and 
their remedy was by a separate suit. The 
three sons of Sri Bhagwat accordingly 
instituted the present suit on 16th July 
1926. Mahabir now resiled from his 
former position and pleaded that a sepa¬ 
rate suit did not lie and S. 47, Civil P.G. 
was a bar to the claim. Both the 
Courts below accepted this plea and dis¬ 
missed the suit. A learned Judge of this 
Court has come to a contrary conclusion. 
In his view the suit is maintainable 

“as the result of declaring that -a certain suit 
has abated against a particular party is putting 
that patty as against whom the suit abates in 
the same position as if he had never been made 
a party to the suit.” 

He accordingly allowed the appeal and 
remanded the suit for disposal according 
to law; he granted permission to file an 
appeal under the Letters Patent. The 
Bench hearing the appeal has referred it 
. to a larger Bench. 

The first question suggested in the 
order of reference is whether the defen¬ 
dant Mahabir is estopped from pleading 
that a separate suit does not lie. The 
learned advocate for the defendant-ap¬ 
pellant urges that this is a new point of 
law which was not raised in the Courts 
below and cannot therefore be raised in 
this appeal. He relies strongly on the 
Full Bench case of Bam Kinkar Rai v. 
Tufani Ahir (5). Ho further contends 
that the question of estoppel was not 
urged before the learned Judge of this 
Court and is therefore not to be allowed 
to be raised in the Letters Patent ap¬ 
peal. Ho refers to the established prac- 
tice of this Court as pointed out in 
Balkaran Singh v. Dulari Bat (6). Speak¬ 
ing personally for myself, I doubt very 
much if the Full Bench in Bam Kinkar 
Bai v. Tufani Ahir (5) intended to lay 
down, or could have laid down, an ex¬ 
haustive list of all possible cases in 
which alone a new point can be allowed 
ito be raised in first or second appeal. 
iThe Full Bench case is certainly a bind- 
ling authority on the question which 
directly arose in that case, but it would 

(•■i) A. l. R. 1931 'a 11. 35=53 All. 65 

(b) A. I. R. 1927 All. 231=97 I. O. 292-49 All. 

65. 
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be doubtful whether any general expres-i 
sion of opinion that in no other case, not 
expressly considered and specified a new 
point could be raised, would not be an 
obiter dictum and therefore not possess¬ 
ing the same binding authority. To 
quote the words of the Lord Chancellor 
the Earl of Halsbury in Quinn v. Lm- 
them (7) at p. 506: 

“Every judgment must be read as applic.able 
to the particular facts proved, or assumed to be 
proved, since a generality of the expression 
which may be found there are not intended to 
be an exposition of the whole law, but governed 
and qualified by the particular facts of the case 
in which such expressions are to be found, and 

that the case is only an authority.for 

what it actually decides.*' 

It is however clear from the judgment 
itself that the Full Bench did not in¬ 
tend to prepare any complete list, for 
the cases under the first head are stated 
to be by way of illustration (“e g.”). It is 
also clear that the possibility of other 
cases outside the two categories indi¬ 
cated was recognized and the question 
whether a plea of limitation could be 
raised for the first time was left open. 
One can conceive of other categories of 
cases in which a new point may in the 
discretion of the appellate Court be pos¬ 
sibly allowed to be raised. A .course of 
rulings of the High Court laying down 
the law one way might well have pre¬ 
vented a party from re-agitating the 
question of law decided by them, and a 
Privy Council decision upsetting those 
rulings may justify permission to raise 
the new point of law suggested by the 
recent pronouncement. There have been 
cases where a section of a local Act has 
been wrongly applied to a scheduled 
District or a suit decided in ignorance of 
an amending .\ct or a village not treated 
as a town area in ignorance of a Govern¬ 
ment notification. 1 have known a case 
where a claim on an unregistered mort¬ 
gage for less than Rs. 100 subsequent to 
1901 was decreed by the Court below in 
ignorance of the Act of that year. Again, 
in numerous cases it has been found that 
the Courts below entertained a wrong 
conception of the legal position of the 
parties and omitted to frame a crucial 
issue which ought to be decided in order 
to do complete justice between them. 
The appellate Court has felt that it is 
essential to liave a finding on such an in- 

' (7) A. C. 495=70 L. J. T. C: 76=85 

L. T. 289=50 W. R. 139=65 J. P. 708= 
17 T.L. B. 749. 
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dispensable issue befoi’e disposing of the 
case. I am far from expressing any final 
opinion that in any of the above cases 
the appellate Court would allow the new 
point to be raised. It .would be obiter 
dictum if I did so. I am only suggesting 
that there are precedents for any such 
cases and the point will have to be 
reconsidered when any such cases arise. 
O. 41, R.25, Civil P. C., contemplates the 
remitting of a new issue which the Court 
below has omitted to frame or to deter¬ 
mine. Of course the power to send down 
new issues is to be exercised very cauti¬ 
ously and only in exceptional and appro¬ 
priate cases. But in first appeals in 
which an appellate Court has to form its 
own opinion on the facts, very often a 
new point arises which is not considered 
by the trial Court but which is absolutely 
necessary for the decision of the case. 

I am therefore not sure whether the 
Pull Bench meant to confine their re¬ 
marks to second appeals or to extend 
them to first appeals also. There is how¬ 
ever nothing in that judgment to suggest 
that although a party cannot claim per¬ 
mission to raise a new point of law, the 
Court itself is precluded from deciding 
the case on such a new point. There be¬ 
ing no prohibition in law the power of 
course exists, though as a matter of 
practice it may not be exercised. Of 
course, where the new question involves 
an enquiry into fresh facts or the neces¬ 
sity of fresh evidence, the Court would 
'ordinarily decline to go into it. 

The same remarks apply more or less 
to the raising of new points in a Letters 
Patent appeal. As a matter of practice 
new points are not allowed to be raised. 
Such as undoubtedly been the practice of 
the Court. But practice does not mean 
any absolute prohibition of law. One can 
conceive of cases of a gross abuse of the 
process of Court or of an utter absence of 
jurisdiction, which may even for the first 
time be permitted to be raised. Estoppel 
against a party cannot confer jurisdiction 
on a Court when it had none and an ap¬ 
pellate Court may feel it to be its^ duty 
to intervene if the absence of jurisdiction 
is patent on the record or a new glaring 
fact, e. g., the death -of a party which 
nullifies all proceedings against him, may 
for the first time be brought to the notice 
of the appellate Court which it cannot 

ignore. , * , • ^ 

If there were a real estoppel against 


the defendant Mahabir, which would 
prevent him from now pleading that the 
plaintiff should have gone to the execu¬ 
tion department, when he himself got 
him sent to the regular side, I would al¬ 
low the point to be raised because it 
would not only be an abuse of the pro¬ 
cess of the Court but scandalous to per¬ 
mit the plaintiff being sent from pillar to 
post. I would not however say that per¬ 
sonal estoppel is necessarily a question 
of policy. But I am of opinion that there 
can be no estoppel against the statute. If 
a question of estoppel were dependent on 
the determination of some facts, a party 
may certainly be estopped from pleading 
it. But if it is patent and apparent on 
the record, then, even if there were estop¬ 
pel against a party, a Court would not be 
estopped from considering the point. In¬ 
deed, if it involves a question of jurisdic¬ 
tion, it would be the duty of the Court 
to bake it into account. The principle of 
estoppel cannot be allowed to defeat the 
provisions of a statutory enactment 
which affects the jurisdiction of a Court, 
as a party cannot by its admission or 
previous conduct confer jurisdiction on a 
Court where none exists. I may refer to 
the case of Bhagwan Singh v. Tasaddtiq 
Husain (8). 

The position would of course be differ¬ 
ent if the previous order were to operate 
as res judicata. But in the case before 
us the execution Court had held that 
S. 47. Civil P. C., did not apply. Its 
order was not under S. 47 and it cannot 
have the effect of res judicata. 

The main question for consideration is 
whether when the heirs of a deceased 
defendant, who died before the suit ter- 
minatedand whose heirs were never 
brought on the record within the pres- 
oribed period, challenge the decree on the 
ground that it was never passed against 

their ancestor and is null and void as 

against them, they are to be deemed to 
be the representatives of a party to 
the suit and to be raising questions relat¬ 
ing to the execution, discharge, or satis¬ 
faction of the decree within the meaning 
of S. 47, Civil P. C., so as to bar a sepa¬ 
rate suit. ,3 1 . 

So far as I am concerned 1 would be 
inclined to hold that the use of the pre¬ 
sent participle “arising” indicates that 
the person should be either a party to the 

suit ora representative • of _the_party_^ 

(8) A. I. R. 1929 All. 549=116 I. C.”64^ 












1931 


Mahabir V. Narain (FB) (Sulaiman, Ag. C. J.) Allahabad 495 


the suit at the time -Nvhen the question is 
raised. I would then have no hesitation 
in holding that if a suit had been with¬ 
drawn as'against one defendant, who 
accordingly disappeared from the suit 
altogether, or where he had been exemp¬ 
ted by the plaintiff and his name had 
been struck off from the record, before 
the decree came to be passed, he is on 
the same footing as a stranger to the 
litigation. I would similarly have no 
hesitation in holding that if a defendant 
dies during the pendency of a suit and 
his heirs are not brought on the record 
and the decree is passed behind his back, 
bis heirs are not bound to intervene in 
the execution department because their 
ancestor ceased to be a party to the suit. 
The mere fact that he was a party at one 
time would not affect the matter, when 
he admittedly ceased to be a party before 
the decree came to be passed. Although 
under O. 22, R. 9, a second suit on the 
same cause of action will be barred, the 
position as regards the suit which has 
abated is almost the same as if the de¬ 
ceased had not been impleaded. I 
can find some support for this view in 
the observation of Ayyangar, J., in 
Nallaperiimal Pillai v- Sakul Jlamed 
Maracayar (9) at p. 408 {of 108 I. C.), 
where the learned Judge, though he did 
not decide the point, observed : 

*'Tbe expreBsion '’arising between the parties 
to the suit'' undoubtedly contemplates their 
having continued to be parties to the suit» at 
any rate, up to the stage at which the question 
atieOB. The present participle arising is the 
word used and tbe expression arising between 
the parties to the suit would be inappropriate 
if it should be referable to the question arising 
between one who is a party to the suit and 
another who has ceased to bo a party to it by an 
order of the Court,’’ 

It was undoubtedly the view of this 
nigh Court before the new Civil Proce¬ 
dure Code came into force that for S. 47 
to be applicable tbe decree must be one 
capable of execution against tbe person 
concerned. This Court went to the length 
of holding that the defendant against 
whom a suit is dismissed ceases to be a 
party. The legislature has added an 
explanation to the new S. 47, Civil P. C., 
which brings a defendant, against whom 
a suit has been dismissed, within the 
purview of the section. But that ex¬ 
planation does not take us further so as 
to include the case of a defendant who 
was exempto<l from tbe_ suit an^ whose 

{9) A. 1."R. 1928 Mad. 27G=108 C. 406. 


name was struck off from the record or 
who died and whose heirs were never 
substituted. The cases of Data Din v. 
Nankii (lO) and Sachitanand Tewari v. 
Eadhapat Pathak{ll) whore the defendant 
had been exempted by the decree, stand 
on a different footing, because the exemp¬ 
tion by the decree is tantamount to a 
dismissal of the suit as against him. They 
were not .cases where before the decree 
was passed the suit had either been with¬ 
drawn as against the defendant or the 
defendant had been exempted and his 
name struck off from the record. 

The case of Ividad Ali v. Jagan Lai 
(1) is undoubtedly in favour of the view 
that the heirs of a deceased defendant 
although they had not been brought on 
the record of the suit ought to object to 
the execution under the old S. 244, 
Civil P. C, In that case Hamid Unnissa 
had died before the decree was passed 
and her heir Imdad Ali was not made a 
party. When in execution his property was 
sold bo applied under S. 332, Civil P. C., 
(corresponding to O. 21, R. 100) for res¬ 
toration of possession. The Bench held 
that his application could be treated as 
one under S. 244 and that he could ob¬ 
ject under that section. Tbe learned 
Judges further held that the proceediugs 
were null and void because tbe decree 
having been passed against the dead per¬ 
son was incapable of execution. They 
in fact entertained an execution appeal 
on behalf of Imdad AH and decreed it. 
The position has been clarified since then 
and in view of the observations of their 
Lordships of the Privy Council in several 
cases. It cannot now be held that this 
case lays down the correct law. 

I may point out that in a later case of 
this Court in Beni Prasad v. Mukhtasar 
Bai (2), another Bench held that the heirs 
of a deceased defendant who had died 
and whose heirs bad not been substituted 
were entitled to bring a separate suit, 
and their suit was not barred by the 
provisions of S. 244. They relied in parti¬ 
cular on the case of Hadha Prasad Singh 
v. Lai So.heb Bai (12). In this case a 
decree for possession and for tbe ascer¬ 
tainment of mesne profits was passed; 
but the defendant died before mesne pro¬ 
fits could he ascertained and a final 

47 I. C.‘^4r 

(11) A. I. R. 1928 All. 234=110 I. C. 86. 

(12) [1891] 13 All. 53=17 I. A. 160= 6 Sar. 600 
(KC.). 
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deoreo passed. His heirs were not brought 
on the record. These proceedings took 
place before 1882, when S. 244, Act 10 of 
1877, was in force but its phraseology was 
similar. A separate suit was brought by 
the heirs in March 1882. Their Lord- 
ships of the Privy Council remarked at 

p. 65: 

“An operative decree, obtained after the death 
of a defendant by which the extent and quality 
of his liability already declared in general terras 
are for the first time ascertained cannot bind a 
representative of the deceased, unless they were 
made parties to the suit in which it was pro¬ 
nounced.” 

Their Lordships held that a separate 
suit was maintainable. In Khiarajmal v. 
Daim (13), where a minor had not been 
properly represented on the record their 
Lordships of the Privy Council remarked 
at p. 312: 

"The Court had no jurisdiction to sell the 
property of persons who wore no parties to the 
proceedings or properly represented on the record. 
.-Vs against such persons the decrees and sales 
purporting to be made would bo a nullity and 
may be disregarded without any proceeding to 
set them aside.” 

Again at p. 313, it was remarked: 

“In fact his interest in the property seems to 
have been ignored altogether. He is not men¬ 
tioned as a debtor in the award and there is no 
decree against him. The Court therefore had 
no jurisdiction to soil his share.” 

Similarly in Mashiunnissa v. Muham¬ 
mad Ismail Khan (14), which also was a 
case where a minor had not been properly 
represented, their Lordships of the Privy 
Council disapproved of the High Court’s 
view that if she had any objection to 
make to the execution of the decree she 
ought to have raised objections under 
S. 244, Civil P. C., and not by a separate 
suit. Their Lordships held that the ap¬ 
pellant was never a party to the previous 
suit in the proper sense of the term, and 
a separate suit by her was maintainable. 
In the case of Gopi Narain Khanna v. 
Bansidhar (15) their Lordships of the 
Privy Council pointed out that S. 244 
would not apply where the questions 
between the parties were not such as 
could have been determined by the Court 
in execution of the decree, but a new 
decree would be required for the purpose. 

It has been held in numerous cases 
that where the decree is sought to be 

(13) [l'^5] 32 Cal. 296=32 I. A. 23=8 Sar. 

734 (P. C.). , _ 

(U) [1909] 31 All. 572=36 I. A. 68=3 I. C. 

864 (P. C.). 

(16) [1905] 27 All. 325=32 I. A. 123=8 Sar. 

799 (P. C.). 


challenged on the ground of its invali¬ 
dity, the proper remedy is by a separate 
suit. A large number of these cases are 
quoted in the judgment of Mukerji and 
Cuming JJ., in Kalipado Sirkar v. Hari- 
mohan Dalai (16), and many more are 
to be found in the commentaries on the 
Civil Procedure Code. I may only men¬ 
tion the recent case of this Court, Raja- 
ram V. Chhaddammi Lai (17), where it 
was held: 


“The question now raised is however not a 
question relating to the execution, satisfaction 
or discharge of a decree. It is a question which 
goes to the root of the decree itself and ch.al- 
lenges its validity, and that question caunot bo 
determined except by a separata suit.” 

I am therefore clearly of opinion that 
whore the question is either that a decree 
was passed against a dead person or was 
not passed against him at all, and there¬ 
fore it is a nullity pure and simple, the 
dispute does not relate to the ‘execution 
of the decree but aims at its utter des¬ 
truction. The dispute as to the execu¬ 
tion of a decree containplates the exist¬ 
ence of a valid decree. Where a decree 
is without jurisdiction or is otherwise 
utterly null and void, and can therefore 
be ignored by a person bis protest is not 
merely as to its execution but he im- 
peaches the decree itself. Such a dis¬ 
pute in my opinion is not within the 
purview of S. 47 at all. 

Of course it does not follow that 
when a person, against whom no decree 
exists, finds that his property has been 
seized he cannot go to the Court and put 
his complaint before it. Nor do^ it fol¬ 
low that if the attention of the Court is 
drawn to the fact that the decree is a 
nullity it must blindly proceed to exe¬ 
cute it regardless of the utter absence 
of its jurisdiction. The Court would cer¬ 
tainly have power to refuse to execu e a 
decree of this kind when it is a “^^^y 
or has been passed without jurisdiction. 
But the complaint of the aggrieved party 
would not be an objection within the 
meaning of S. 47. Civil?. C.. so as to bar a 
separate suit by him, but would rather bo 
in the nature of a petition to the Court 
by an aggrieved party or at the worst 
an objection under O. 21, E. 68, Civil 
P. C., which can be filed by a stranger 
to the litigation. In such oases no fur¬ 
ther anneal would lie because the order 

1x6) [1917J 44 Cal. 627=35 I. C. 856. 

(17) A. I. R. 1926 All. 475=95 I. C. 147—49 
All. 574. 










1931 Mahabir V. Narain (FB) (Boys. J.) Allahabad 497 


passed in favour of or against the aggri¬ 
eved person would not be a decree with¬ 
in the raeaning of S. 2, Civil P. C. 

The last point suggested in the order 
of reference is as to the question whe¬ 
ther there could be an abatement of a 
suit between the passing of a preliminary 
decree and the preparation of the final 
decree. The rulings in India were all 
one way and laid down that under the 
new Civil Procedure Code the suit con¬ 
tinues till the final decree is passed and 
it can abate before that contingency 
happens. A dissentient note was struck 
by a Pull Bench of the Madras High 
Court in Perumal Pillay v. Perumal 
Chetty (18) after the pronouncement of 
their Lordships of the Privy Council in 
Lachmi Narain Marwari v. Balmakiind 
Marwari (19). The same view appears 
to have been followed in Calcutta and 
Oudh. In Anmol Singh v. Nari Shankar 
Lai (3) in concurrence with King, J., I 
held that the decision of their Lordships 
of the Privy Council did not upset the 
previous rulings of the Indian High 
Courts, and explaining the ratio deci¬ 
dendi of the case pointed out how that 
case was distinguishable. Another Bench 
of this Court .in Bahadur Singh v, 
Nanak (4) agreed with that view and 
came to the same conclusion. 

I may further point out that in the 
case of liadha Prashad Singh v. Lai 
Saheb liai (12) their Lordships of 
the Privy Council held that the death 
of a defendant after the decree for pos¬ 
session and ascertainment of mesne pro¬ 
fits bub before the final decree for mesne 
profits was passed made the decree in- 
elTective as against him and his estate 
was not at all liable. As the reasons have 
been fully set forth in the above cases 
it is not necessary to repeat them again. 
1 adhere to the viesv expressed therein. 

I would accordingly uphold the order 
passed by the learned Judge of this 
Court and dismiss this appeal. 

Boys, J.—The facts are as follows: 

(1) Mahabir Singh, the present ap* 
poUant, who was the defendant in the 
suit, obtained a preliminary decree for 
sale on a mortgage against Chandi, son 
of the deceased mortgagor and Sbri Bhag- 
wat transferee_of a part_of Uie prop erty. 
(is) A. 1. H. VJA^ M»d. gi4=:ll-2 1. C. 

Mad. 701 (F.B.). 

<19) A. I. H. 1924 P. C. 193=81 I. C. 747=51 

I. A. S21=l Pat. 61 (P.C.). 
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(2) Sbri Bhagwat died and his heirs 
were not brought on the record, the suit 
therefore abating against Sri Bhagwat. 

(3) Mahabir Singh then applied for a 
final decree against Chandi alone, and a 
final decree was prepared which included 
the whole of' the property mortgaged, 
that is to say, included the property 
transferred to Sbri Bhagwat. 

(4) This was followed by an applica¬ 
tion for execution by sale of the pro¬ 
perty. The sons of Sri Bhagwat objected 
but Mahabir Singh successfully contended 
that under S. 47, Civil P. C., they had 
no locus standi. 

(5) Sbri Bhagwat’s sons thereupon 
brought the present suit. Mahabir now 
raised a diametrically opposite conten¬ 
tion, and before both th^ lower Courts 
successfully contended that S. 47, Civil 
P. C., barred the suit. The plaintiffs 
came up in appeal to this .Court when a 
single Judge held that S. 47, Civil P. C., 
was no impediment to the suit and 
remanded the case for disposal accord¬ 
ing to law. Mahabir Singh thereupon 
filed a Letters Patent appeal, and it is 
that Letters Patent appeal that has bean 
referred to the present Full Benoh. 

Before this Court the plaintiffs-res- 
pondenbs seek to raise a new point, con¬ 
tending that Mahabir Singh was estopped 
from relying upon S, 47 to defeat the 
plaintiffs’ claim because he had previ¬ 
ously relied upon it to defeat thair ob¬ 
jections in execution. The appellant has 
urged that a new point of this descrip¬ 
tion cannot be raised in appeal, and has 
relied upon the decision in Bam Kinkar 
V. Tufani (5) and the appellant further re¬ 
lied on the practice of this Court as evi¬ 
denced by the decision in Balkaran v. 
Dulari (6) that a new point is not 
allowed to bo taken in a Letters Patent 
appeal. To the decision in Bam Kinkar 
V. Tufani (5) I was a party. I have had 
the advantage of seeing the judgment of 
the Hon'ble the Acting Chief Justice. He 
has pointed out that that judgment 
cannot be binding authority on any other 
question than that which called for im¬ 
mediate decision. That is manifestly 
BO, but I apprehend that it is on oc- 
casioDS a useful course to adopt to set 
out other propositions than the one 
which the Court may have immediately 
to decide, in order to bring the answer to 
the actual question calling for decision 
into its proper relation, as the Judges 
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considering that question view the 
matter, with other cognate questions. To 
this extent and no more I think the 
practice of setting out the scheme into 
which the particular answer fits may be 
of advantage and .it is one not uncom> 
monly followed by the higher Courts in 
England. In Ram Kinkar v. Tufani (5) 
it is suggested that a new point may be 
taken where it is a matter of public 
policy. The present I consider to be 
such a case and to come within that 
suggested rule. I would therefore have 
allowed the point to be taken, but the 
plaintiffs-respondents are met by an¬ 
other difficulty, • that stated by the 
Hon’ble the Ag. Chief Justice, that there 
can be no estoppel against the statute. 

On the main question I agree with the 
learned Judge of this Court from whose 
decision this appeal has been filed, and 
with the Hon’ble the Ag. Chief Justice, 
that S. 47 is not an impediment in the 
way of the plaintiffs’ suit. 

I would therefore dismiss the appeal. 

Banerji, J.—Three questions have re¬ 
ferred in this case to this Bench. They 
are as follows: (1) Whether it is open 
to Mahabir Singh, who got the previous 
application under S. 47, Civil P. C., dis¬ 
missed, now to turn round and plead the 
bar of S. 47. Civil P. C. (2) Whether the 
legal representatives of a defendant who 
dies during the pendency of the suit are 
the representatives of a party to the suit 
within the meaning of S. 47, Civil P. C., 
so as to bar a separate suit brought by 
them. (3) Whether there can ever be an 
abatement of a suit after the passing of a 
preliminary decree. 

The facts necessary for the determina¬ 
tion of the questions raised in the case 
may be shortly stated as follows: 

The appellants are the heirs or legal 
representatives of one Mahabir Singh, 
who bold a simple mortgage executed by 
Sheo Nath in 1907. A suit for sale was 
instituted on the mortgage impleading 
the heirs and transferee from Sheo Nath. 
On 22nd December 1920 a preliminary 
decree for sale was passed against the 
defendants. Before the mortgagee ap¬ 
plied for the preparation 'of a final de¬ 
cree the transferee from the original 
mortgagor died. An application for 
bringing on the record the heirs of the 
deceased was dismissed and it was de¬ 
clared that the suit had abated as 
against the deceased. The mortgagee 


applied for and obtained a final decree 
against the heir of the mortgagor hut in¬ 
cluded the whole of the property mort¬ 
gaged in his application. The mortgagee 
applied for execution of the final decree 
when objections to the sale of the pro¬ 
perty in the hands of the heirs of the 
transferee were made by them. The 
decree-holder then contested the ap¬ 
plication on the ground that under S. 47, 
Civil P. C., the applicants could not 
object to the sale of the property. The 
Court executing the decree held that the 
applicants bad no locus standi to object 
under S. 47, Civil P. C., and directed 
them to institute a regular suit. 

The applicants, the heirs of the trans¬ 
feree then instituted the suit out of which 
the present appeal has arisen. They are 
respondents before us. The suit was 
contested by the decree-holders, who are 
the appellants before us. on the ground 
that by reason of S. 47, Civil P. C., the 
plaintiffs, the respondents here, were 
precluded from instituting a regular suit. 
The trial Court and the lower appellate 
Court accepted this contention and dis¬ 
missed the suit. An appeal was preferred 
to this Court and Mukerji, J., holding 
that the suit was maintainable, remanded 
the case for trial. He has held that the 
result of declaring that a certain suit 
has abated against a particular party is 
putting that party as against whom the 
suit abates in the same position as if he 
had never bean made a party to the suit 
and that an order declaring abatement is 
neither an order decreeing a suit nor dis¬ 
missing it. 

The first question referred to in the 
order of reference, namely, whether the 
defendant is estopped from pleading that 
a separate suit does not lie must be 
answered in the negative. My reason is 
that no estoppel can be pleaded against 
any provision of an enactment. If the 
law lays down, as it is claimed it does, 
that the Court executing a decree musk 
decide questions relating to execution 
and no regular suit can be instituted it 
cannot be said that by a wrong order of 
a Court which was subject to appeal or 
revision a jurisdiction could be claimed 
to vest in a Court which really has no 
jurisdiction. Mr. Pandey on behalf of 
the appellants. has relied on the case of 
Ram Kinkar Rai v. Tufani Ahir (5) and 
contends that as the question of estoppel 
was not raised before Mukerji, J., Mr. 



Allahabad 499 


Munl. Bd., Benabes V. Kandhaita (SB) 


1931 

Sinha should nob be pertnitted to raise 
it here. It is unnecessary for the pur¬ 
pose of this case to refer to that ruling. 

I however wish to say that the ruling is 
a binding authority on the question 
which directly arose in the case. A case 
lis only an authority for what it actually 
'decides and cannot be treated as an 
lexposition of the whole law on the sub¬ 
ject. Moreover a party may be precluded 
from raising a now point of law but I am 
of opinion that the Court hearing an ap- 
Ipeal cannot be prevented from deciding 
the case on a new point raised before it 
which ordinarily does nob require fresh 
evidence to be taken. 

The next question is whether the pre¬ 
sent suit is barred by reason of the pro¬ 
visions of S. 47, Civil P. C. 

The language of S. 47 seems to me to 
make it clear that the legislature in¬ 
tended that all questions relating to 
execution should be decided between the 
parties or their representatives by the 
Court executing the decree. The use of 
the word '‘arising” seems to me to indi¬ 
cate that the legislature intended that 
the person raising any question must be 
a party to the suit on the date when 
the question arises. The learned advo¬ 
cate has referred to the case of Imdad 
Ali V. Jagan Lai (l) in support of his con¬ 
tention that no suit is maintainable. 
That case decided two points. One was 
that proceedings in execution taken 
against the heirs of a deceased who had 
died before the decree was passed were 
null and void, and the second was that 
an application under S. 332, Civil P- C., 
corresponding to O. 21, R. 100 could bo 
treated as one under S. 244. 

The position in my opinion, by reason 
of the observations of their Lordships of 
the Privy Council, is that the first point 
is now accepted, but as regards the se¬ 
cond point it must be held that questions 
between persons who are representatives 
of a dead party who died before the 
passing of the decree cannot be raised 
under H. 47. Civil P. C. fn Khiarajmal 
V, Daivi (13) their Lordships of the Privy 
Council have held that the Court has no 
jurisdiction to sell the property of per¬ 
sons who were no parties to the pro¬ 
ceedings or property represented on the 
record. In Gopi Narain Khanna v. 
Bansidhar (15) it was held that S. 244 
(now S. 47) Civil P. C., would not apply 
where the questions beteenw the parties 


were not such as could have been deter¬ 
mined by the Court in execution of the 
decree. In the present case the question 
is as to whether the decree declaring 
that the property of the respondent was 
liable to sale was a nullity or not. This 
is not a question in my opinion relating 
to the execution or satisfaction of the 
decree. The question relates to the 
very root, of the decree and this is a 
matter which an executing Court cannot 
decide. My answer therefore to the 
second question is in the negative, that 
is that the dispute involved in the pre¬ 
sent suit is not within the scope of 
S. 47, Civil P. C. 

The third question is really of no 
material importance now that this Court 
has amended O. 21, R. 12. Civil P. C. I 
have read the two jndgments referred to 
in the order of reference and agree in 
answering the question in the affir¬ 
mative. 

R.il./R.K. Appeal dismissed. 
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Special Bench 

B. vnerji, King and Young, JJ. 

Municipal Board, Benares —Appellant. 

V. 

Kandhaiya Lai and others — Respon¬ 
dents. 

Second Appeal No. 1812 of 1926, De¬ 
cided on 5th June 1931, from decision of 

Dist. Judge, Benares, D/- 8th May 1926. 

(a) Civil P. C. (1908), S. 100 — "Facl” — 
Meaning explained. 

The word “fact” in “finding of fact” should 
bo understood to have the mc.i>ning assigned to 
it in S. 3, Evidence Act. [P 501 C’l] 

(b) Civil P. C. {1908), S. 100 — Finding 
whether certain practice does or does not 
prevail is finding of fact—Whether practice 
has attributes of binding custom is question 
of law. 

A finding as to the existence or non-exislence 
of a custom in so far as it is a finding ^hat a 
certain practice does or dees not prevail is a 
finding of fact. The question whether a pre¬ 
vailing practice has the essential attributes of 
a legally binding custom is a question of law: 
A. I. B. 1917 P. C. 88, Expl. and Foil.', (Case 
law discussed.) [P 602 C 1] 

(c) Civil P. C. (1908), S. 100 (1) (c) — Mis¬ 
reading or ignoring of important documen¬ 
tary evidence amounts to substantial error. 

The misreading or ignoring of important 
documentary evidence amounts to a substantial 
error or defect in procedure within the meaning 
of S. 100 (1) (c) and the High Court is justified 
in reversing the finding if it bolds such reversal 
justified on merits. ® 
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(d) Civil P. C. (1908), S. 100 (1) (c)—Rely¬ 
ing on inadmissible evidence amounts to 
substantial error. 

When the opinion of a law committee of a 
Municipality as regards a custom, which is in¬ 
admissible in evidence, the members not having 
been called as witnesses, is relied upon in 
coming to the conclusion as to the existence or 
non-esistoneo of a custom, it amounts to sub¬ 
stantial error in procedure. [P 501 C 1] 

(e) Custom— Prevailing practice has force 
of custom. 

A prevailing practice is as valid as a custom 
having the force of law and is legally binding. 

** [P 504 C 2] 

K. N. Katju ani M. L. Chaturvedi — 

for Appellant. 

Iqhal Ahmad and MuJehtar Ahmad — 
for Kespondents. 

Order of Reference.—The question 
raised by Dr. Katju in this second appeal 
is that there was evidence in the case to 
prove that in respect of the sale of a 
house iu Benares the Municipal Board 
could claim haq-i-chaharum as it was 
alleged that there was a custom in 
shahr khass where the bouse is situa¬ 
ted that the landlord is entitled to claim 
one-fourbh of the sale price, and that in 
second appeal this Court is entitled to 
examine the evidence to see whether he 
has proved the alleged custom. Mr. 
Iqbal Ahmad appearing on behalf of the 
respondents contends that where a Court 
has found on the evidence before it that 
the alleged custom is not proved, that 
finding is a finding of fact which is bind¬ 
ing on U3 in second appeal. 

In support of his contention Mr. Iqhal 
Ahmad has referred us to the case of 
Shakira Dili v. Naiidan Roy, A. I. R. 
1922 All. 241. and the decision of this 
Court in Mujishi v. Sahu Kedar Nath (l). 

Dr. Katju has, in support of his con¬ 
tention that the finding of the learned 
Judge of the Court below is not a finding 
of fact, referred us to the case of Taj- 
ammul Husain V. Banwari Lai (2) and 

the case of Rafiq v. Shankar Lai, A. I. 

B. 1925 ylU. 718. , 

There appears to be a cleir conflict of 
decisions of this Court on the point as to 
whether when the lower appellate Court 
holds that a custom is not proved this 
Court can or cannot examine the evi¬ 
dence to see whebher there was sufficient 
evidence from which the Court below 
should have come to the conclusion that 
the alleged custom had been proved. 


(1) L. P. A. No. 2 of 192S. 

(2) A. I. R. 1926 All. 43=38 I. C. 752-43 

All. 77. 


We therefore direct that this case be 
laid before the Hon’ble the Chief Justice 
to constitute a larger Bench for the deci¬ 
sion of the appeal. 

Opinion. 

King, J. —The chief point for deter¬ 
mination is whether the finding of the 
lower appellate Court, that the existence 
of an alleged local custom has not been 
proved, is a finding of fact binding upon 
this Court in second appeal. 

On 5th December 1918 one Nepal sold 
his house, situated in the city of Benares, 
to Kanhiya Lai (defendant l). The 
Municipal Board of Benares, as owner of 
the site of the house, brought the suit, 
out of which this appeal arises, against 
the buyer (defendant l) and the repre¬ 
sentatives of the seller (defendants 2 
and 3) claiming one-fourbh of the sale 
price (zar-i-chabarura) on the basis of a 
local custom alleged to prevail through¬ 
out the city of Benares. 

The principal defence was that the 
house is situated in the shahr kbass 
(city proper) and the alleged custom of 
zar-i chaharura does not prevail in the 
shahr khass, although it may prevail in 
certain raauzas which wore formerly rural 
areas but have now been absorbed and 
included in the Municipal area. The trial 
Court found upon the evidence that no 
bustom of realizing zar-i-ohaharum exists 
in shahr khass. and dismissed the suit.^ 

The plaintiff appealed to the District 
Judge who. after remanding the case for 
findings upon oerbain issues, agreed 
the trial Court in finding that the plain¬ 
tiff had failed to prove the existence of 
the alleged custom tbe mohalla m dis¬ 
pute. namely. Mohalla Kucl^a Champa 
Shahid which is in the shahr 

The plaintiff now comes to this Court 
in second appeal and contends that the 
Court below was wrong m fiadin^ that 
the alleged custom did not prevail in the 

locality in dispute. . a ^ i- 

For the respondent it is argued that 

the finding of thi Court below, as to the 
non-e.xistence of the alleged custom, is a 
finding of fact which is binding upon 
this Court in second appeal. Tne appel¬ 
lant maintains that the question of the 
existence of a custom is a mixed question 
of law and of fact. So far as the facts 
are concerned the findings of tbs Court 
below, if properly arrived at, must be 
accepted; but the question whether upon 
the facts so found the existence of the 
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custom is, or is not, proved is a question 
of law. The High Court therefore can 
and should examine the evidence and 
decide whether the evidence is not suffi¬ 
cient to prove the alleged custom. Each 
party cites numerous authorities in sup¬ 
port of his contention. 

The difficulty in deciding which of the 
two conflicting contentions is correct 
seems to us to arise partly from an 
ambiguity in the meaning of the word 
“custom.” In one sense it means simply 
a usual practice. In another sense it 
means an established practice or usage 
having the force of law. That the in¬ 
habitants of a certain locality have, in 
certain circumstances, usually acted in 
a certain manner is, we think, a “fact.” 
It is a state of things, or a relation of 
things, capable of being perceived by the 
senses. It is impossible to determine 
whether a given finding is or is not a 
’finding of fact unless we assign to the 
iword “fact” a definite and uniform mean- 
'ing, and we think that the word “fact” 
should be understood to have the meaning 
assigned to it in S. 3, Evidence Act. So 
. a finding that it is not prove 1 that 
owners of houses in Mohalla Kucha 
Champa Shahid have usually, upon occa¬ 
sions of the sale of their houses, paid 
zard-chaharum to the owner of the site, 
is in our opinion a finding of fact. If it 
is found that zar-i-ohaharum has usually 
been paid on demand then a further 
question arises whether the usual prac¬ 
tice is sufficiently ancient, uniform, cer¬ 
tain, uninterrupted and so forth to 
constitute a binding custom, i. e. a cus¬ 
tom having the force of law. This latter 
question must be a question of law. That 
a practico prevails is perceptible by the 
senses and therefore a “fact”; that the 
usual practice is legally binding is not a 
“fact.” So the question whether it is 
legally binding is a question of law. 

Those propositions arc abundantly sup- 
Ijorted by the rulings of their Lordships 
of tlie Privy Council. In Mohesh Chun~ 
(ler Dhat v. Satrughun Dhnl (3) the ques¬ 
tion was whether the custom of lineal 
primogeniture had boon proved as the 
rule of succe-sion to an impartible raj. 
The Privy Council observed that the 
High Court wore right in * considering 
that tiie question was merely a question 
of fact.” __ 

(8) tiy021 29 CaJ. 343=29 I. A. C2=S Sat. 233 
(P. C.). 


In 2Inham7nad Kamil v. Imtiaz 
Fatima (4) the question was whether 
inheritance was governed by a family 
custom excluding female heirs. Their 
Lordships remarked: “The existence of 
guoh a custom is a question of fact . . . .” 

In Rup Chand v. Jamhu Frasad{6) 
the question was whether a custom, ap¬ 
plicable to the parties, authorizing the 
adoption of a married boy, had been 
established. Their Lordships laid down 
that 

“this is strictly speaking a pure question of 
fact determinable upon the evidence given in 
the case.” 

Similarly in Anant Singh v. Diirga 
Singh (6), where the question was whether 
a family custom had been established 
according to which a stepbrother was 
entitled to succeed equally with a full 
brother, their Lordships observed: “The 
question involved was one of fact only.” 

Lastly in Palaniappa Chetty v. Sree- 
math Devasikamony Pandara Sannadhi 
(7), where the question was whether a 
local custom had been proved, authoriz¬ 
ing a shebait to alienate debuttar lands 
at a fixed rent, irrespectively of legal 
necessity or benefit to the estate, and two 
successive Courts had found the custom 
to be proved, the Judicial Committee re¬ 
mark: 

“No doubt two findings upon questions of 
puie fact must bo accepted by this Board, but 
questions of the e.xistonce of ancient custom are 
generally questions of mixed law and fact; the 
Judge first finding what wore the things ac¬ 
tually done in alleged pursuance of custom, 
and thou determining whether' those facts so 
found satisfy the requirements of the law. 
This latter is a question of law not ‘fact’.” 


This exposition of the law by the high¬ 
est authority is strongly relied upon by 
tbe appellant, but we cannot read it as 
supporting the contention that whenever 
the question is whether an ancient cus¬ 
tom has been proved to exi-.t then the 
High Court in second appeal can treat 
the wliolo question as a question of law 
and satisfy itself, by examination of the 
entire evidence, whether the finding of 
the Court below as to the existence or 
non-existence of the alleged custom, is in 
i^cordance with the weight of evidence. 
(1) [1909] 31 All. 557=30 210=1 I. 

457=13 O. O. 183 (P. 0.). ^ 

(5) [1910; 32 All. 2l7=:J7 1. A. 93=G I. C. 272 

(C) [ig’lS j-i All. 303=37 I. 191=13 O, G. 

IG3=C I. C. 7b7 (r. C.). ^ 

(7) A. I. R. 1917P. C. 33=39 I. C. 722-14 
I. A. 147=10 Mad. 709 (P. C.J. 
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We take the pronouncement to mean 
that a finding that an ancient custom 
exists involves the determination of two 
questions. The first question is whether 
the alleged practice prevails or is usually 
followed. This is a question of fact. If 
the finding is in the affirmative then a 
second question arises, whether the pre¬ 
vailing practice has the essential attri¬ 
butes of a custom having the force of 
law. This second question is a question 
of law, not of fict. If the finding upon 
the first question is in the negative then 
no question of law arises for determina¬ 
tion. A finding that a “custom’' does 
not exist may however involve the 
determination of both questions. The 
Court of first appeal may hold 
that the practice does prevail but it is 
not sufficiently ancient, or uniform, or 
uninterrupted etc. to constitute a custom 
modifying the ordinary law. In such a 
case there would be a question of law 
for determination in second appeal. 

The Privy Council decisions seem to 
us so clear and consistent on the point in 
dispute that it might seem unnecessary 
to discuss the rulings of tbo High Courts 
in India, but as many such rulings have 
been cited before us wo will refer to 
those which are most directly applicable. 

The appellant relies strongly upon 
Kuniarappa lieddi v. Ma^iavala Goun- 
dan (8) decided by a Full Bench of the 
MadraS'High Court. The existence of a 
local custom was in dispute and two 
successive Courts answered the question 
in the negative. The Full Bench held 
that they were precluded in second ap¬ 
peal from interfering with the findings 
of actual facts from which the existence 
of the custom might be inferred ; but the 
inference as to the existence, and the 
decision as to the validity of the custom 
are matters of law revisable by the High 
Court in second appeal. They expressly 
overruled Kakarla Ahhaya v. Venkata 
Papayya- Bao (9), which laid down that 
whore a question of custom is concerned 
the High Court in second appeal should 
examine the evidence bearing upon it 
and should consider the credibility of 
the evidence relied on and the weight 
due to it. Wallis. C. .7., expi'essly held 
that the High Court has no larger 
powers of interference with findings as 
to custom, in so far as the y are fi ndings 
~{8n:T918l 41 Mad 874=44 l.C. G'jy (F.B.). 

(9) [190G] 29 Mad. 24=16 M.L.J. 8. 


of fact, than with any other findings of 
fact. The learned Judges held that, on 
the facts found by the District Judge, 
tbo existence of the custom in the estate 
was proved. It seems that they were 
of opinion that the District Judge’s 
findings of fact were, to some extent, 
vitiated by errors of law and therefore 
liable to interference in second appeal. 

It must be observed that the District 
Judge held that the custom used to pre¬ 
vail but it had been discontinued in all 
but a small portion of the lands in suit. 
We think this ruling is no clear authori¬ 
ty for the view that a finding, that an 
alleged practice does not prevail and 
never has prevailed in a given area, is a 
finding of law and not a finding of fact.’ 

The appellant also cites the Full 
Bench ruling of this High Court, Ram 
Bilas V. Lai Bahadur (10) but we do not 
think that it supports his contention. It 
was held that where a question arises as 
to the existence or non-existence of a 
custom and the lower appellate Court 
has acted upon illegal evidence or on evi¬ 
dence legally insufficient to establish the 
custom, then the question is one of law • 
and the High Court is entitled in second 
appeal to consider whether the finding 
is based upon sufficient evidence. In 
that case the Court below found the 
custom proved. In such cases the ques¬ 
tion of law necessarily arises whether 
the prevailing practice has the essential 
attributes of a legally binding custom. 
When their Lordships speak of evidence 
legally insufficient to establish a custom, 
we think they mean insufficient to esta¬ 
blish a custom having the force of law 
i. e. insufficient to establish the legal le- 
quirements of such a custom. 

In JIazari Didaya v. Janfcilllland 
Rafiq v. Shankar Lai, A. 1. B. 1925 AZZ. 
718. it was held that the question of the 
existence or non-existence of a custom 
was a question of law or a mixed ques¬ 
tion of law and fact and the High Court 
in second appeal can consider whether 
the finding is based upon sufficient evi¬ 
dence. In these cases however the 
point was not argued. 

In AH JIu’iain v. ^lazahir Husain, A. 

I. B. 1921 AH. 477, the point was argued 
and it was held by a single Judge that it 
is always open to the High Court in 

(10) riOO^I 30 AH. 311=5 A.L.J. 45G=(1908) 
A.W.N. 112 (F.B.). 

(11) [1909] 3 l.C. 6. 
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second appeal to consider whether a 
finding on custom was based on suffi¬ 
cient evidence. This ruling purports to 
follow Ram Bilas v. Lai Bahadur (10) 
but'seems to go further and we cannot 
reconcile it with the Privy Council de¬ 
cisions. 

On the other hand we have numerous 
High Court decisions to the effect that a 
finding as to the existence or non-exis¬ 
tence of a custom is essentially a finding 
of fact. 

The question is very fully discussed in 
Kailash Chandra Datt v. Padma Kishore 
Roi/ (12) in which it was held that the 
question whether the facts found in any 
given instance prove the existence of the 
essential attributes of a custom is a ques- 
tion of law ; the question whether such 
a state of facts has been proved by the 
evidence is merely a question of fact. 
This appears to us to lay down the law 
correctly, in the light of Privy Council 
rulings. 

Similar opinions are expressed by 
learned Judges of this Court in Sashim 
Ali V. Abdul Rahman (13), Baru Ual v. 
Tansukh Rai (14), Shakira Bibi v. 
Nandan Rou, A. J. R- 1922 241, 

Munshi v. Scihu Kcdar Ndth (15) a»nd 
confirmed in Munshi v. Sahu Kedarnath 
(1) and Ram Saran Das v. Peareij Dal 

. r ■ 

Wo think the preponderance of judi¬ 
cial opinion establishes the propositions 
that a finding as to the existence or non- 
existence of a custom, in so far as it is a 
finding that a certain' practice does or 
does not prevail, is a finding of fact. The 
question whether a prevailing practice 
has the essential attributes of a legally 
binding custom is a question of law. ^ 

In accordance with these propositions 
we have to consider how far we are en¬ 
titled in second appeal to interfere 
the findings of the Court below. The Dis¬ 
trict Judge finds that it is not proved that 
the practice of zarichaharum ever pre¬ 
vailed in raohalla Kucha Champa Shahid. 
Not a single instance of the realization 
of zarichaharum in that mohalla was 
proved. Wo think this must be held to 
bo a finding of fact binding upon this 

(12) tl'JlS; 45 CaI. 285^41 I. G. 959. 

(13) [lyOGj -28 All. 098=3 A.Ii.J. 40< =U906) 
A.W.N. 187. 

(14) [1015^ 37 All. .5U=29 I.C. lOJl. 

(15) Second Appovl No. 1350 ol 1927 deoidei on 

28Ih Octohor 1927. 

(16) A.l.U. 1931 All. 104. 


Court in second appeal unless it can 
be shown that the finding is vitiated by 
some error of law. 

Dr. Katju has forcibly argued for the 
appellant that the finding of the Court 
below should bo reversed as being vitiat¬ 
ed by errors of law. One important 
branch of evidence consisted of a number 
of kabuliyats executed in favour of the 
Collector or the Municipal Board. ^ The 
appellant relied on these as containing 
admissions of liability to pay zari¬ 
chaharum. The Court below remarked 
that they are contracts and “do not re¬ 
fer to a custom whereby the dues are re¬ 
alized.” Wo find that the learned Judge 
must have completely misread or ignored 
certain kabuliyats which contain clear 
references to the custom. Ordinarily we 
should have sent certain issues to the 
Court below for recording its findings,but 
as the whole of the evidence has been 
laid before us by the advocates for the 
parties, we proceed to examine it. 

Serial No. 21 (of the appellant's list of 
documents) is a kabuliyat of the year 1873 
relating to the lease of a plot in Mohalla 
Cyan Bapi (shahr khass) for building 
purpo30S- Th0 109S00 stait03". 

"When I or my successors sell the materials 
of the hDuse then out of the sale price we shall 
deposit to the MunicipiUty oue-fourth share on 
account of the right (haqq) of the Municipa- 

li 

This is a clear recognition of the 
customary right of the Municipality to 
zarichaharum. The same language is to 
be found in serials 22 and 23 and other 
kabuliyats also. 

Serials 103 to 110 (of the respondent’s 
list of documents). Exs. 79 to 86 are 
kabuliyats of the years 1859 to 1864 in 
favour of the Collector. In these the 
lessee recites: 

“if we sell the materials of the house we shall 
deposit in the treasury oue-fourth as haqq za- 
mindari in pursuance of the custom prevailing 
in the city.” 

The custom could not have been re¬ 
cognized in clearer terms. Two of these 
leases relate to Bengali Tola which is a 
mohalla of shahr khass. The learned 
Judge was therefore clearly under a 
misapprehension when he said that thoj 
kabuliyats do not refer to the custom. Wo 
think the misreading or ignoring of im-! 
portant documentary evidence amounts, 
to a substantial error or defuct in the; 
procedure within the meaning of ^ 100 
(1) (c). Civil P.C., and justifies this Court 
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in reversing the finding if we hold such 
reversal justified on the merits. 

• Another siibstantial error in procedure 
was to place reliance upon an opinion 
expressed by the law committee of the 
Municipality in their resolution of 4th 
July 1908. Wo do not know the names 
of the members of the committee. Nona 
of them were called as witnesses. We 
think their opinion is inadmissible in 
evidence for the purpose of proving that 
the custom does not prevail. 

[ As to the absence of proof of realiza¬ 
tions we think the Judge was wrong in 
supposing that the Collector would exer- 
cise supervision over the collection of 
dues in respect of nazul land made over 
to the Municipality for administration 
and control. The suggestion^ that re¬ 
alizations wore made but were embezled 
by servants of the Municipality seems 
probable enough. 

The plaintiff produced eight decrees for 
zarichaharum relating to mohallas of 
shahr kliass but not to Mohaila Kuch 
Champa Shahid. These show that the 
prevalence and validity of the custom 
have been judicially recognized in certain 
mohallas of shahr khass. This goes 
far to disprove the defendant’s conten¬ 
tion that the custom does not prevail in 
any part of shahr khass. He himself 
produced sale-deeds relating to other 
mohallas in shahr khas for proving 
that no zarichaharum had been paid, so 
it was common ground that the custom 
prevailing in other mohallas of shahr 
khass had an important bearing on the 
prevalence of the custom in the mohaila 
in dispute. 

One of the strongest pieces of evidence 
in the plaintiff s favour is to be found in 
the admissions in the sale-deed of the 
house in suit. The sale-deed of 1918 by 
which the bouse was transferred by 
Nepal to defendant 1 contains the words: 

“and be it known that the buyer is responsible 
for payment of the zarichaharum due to the 
zamindar. I the seller shall have no concern 
with it.” 

The earlier sale-deed of 1903 whereby 
the house was sold to Nepal also con¬ 
tains a clause stating that the buyer 
would be responsible for the haqq 
chaharum zamindar. The language of 
the deeds contain no suggestion that the 
zamindar’s right to haqq chaharum was 
in any way doubtful. W'e think that 
they amount tc admissions of the zamin- 
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dar 9 right, and the language does not 
support the theory that the covenants 

were inserted by way of precaution” in 
case the zamindar really had such a 
customary right. 

Upon consideration of the whole of 
the evidence we think the plaintiff has 
proved the prevalence of the practice in 
the locality in question. The validity of 
the practice as a custom having the 
force of law has received judicial recogni¬ 
tion in so many cases that we must re¬ 
gard it as a legally binding custom. 

In the result we allow the appeal and 
decree the plaintiff's suit with costs 
throughout. 

r.m./r.k. Appeal allowed. 
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ScL.\iMAN, Ag. C. J., Young and 

King, JJ. 

K, N. Joglekar —Applicant. 

V. 

Emperoi —Opposite Party. 

Criminal Misc. Case No. 299 of 1931, 
Decided on 26th June 1931. 

(a) PenaJ Code {i860), S. 121-A—Seve¬ 
rity of sentence varies with seriousness of 
acts of each accused. 

In practice the severity of the sentence would 
vary with the degree of the seriousness of the 
acts done bv each accused who is convicted. 

[P 505 0 1] 

(b) Criminal P. C. (as amended in 1923)» 
S. 498—S. 498 is not controlled by S. 497— 
Cumulative effect of all circumstances is to 
be considered in granting bail. 

Section 498 is not controlled by the limita¬ 
tions of S.497, except when there are not reason¬ 
able grounds for believing that the accused 
committed the offence, or there are reasonable 
grounds for believing that be is not guilty, in 
which c.sses it becomes a duty to release biui. 
Magistrates can proceed under S. 497 only and 
their discretion is regulated by the provisfons of 
that section ; but S. 493 confers upon a Sessions 
Judge or the High Court wide powers to grant, 
bail which are not handicapped by the restric¬ 
tions in the preceding section. That discretion 
is unfettered but of course it cannot be exorcised 
arbitrarily, but must be exercised judicially. It 
is not anv one single circumstance which neees- 
sarilv concludes the decision, but it is the 
cumulative effect of all the combined circum- 
fitances that must weigh with the Court. 

[P 506 0 1. 3] 

^ fc) Criminal P. C. (as amended in 1923), 
S. 498—Offence serious and nonbailable and 
punishable with death or transportation— 
Grant of bail is not rule but exception par¬ 
ticularly when prosecution evidence is closed 
and Sessions Judge has refused bail. 

It cannot be said that the grant of bail 
should be the rule and the refusal of bail 
should be the exception, ns regards serious 
nonbailable offences which are punishable with 
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death or transportatiou for life. On the other 
hand, in cases where there is a reasonable 
ground for believing that the accused has been 
guilty of an offence punishable with death or 
transportation for life, as regards which the 
legislature has thought fit to prohibit Magis¬ 
trates from granting bail at all, the grant of 
bail by a Sessions Judge or the High Court, who 
have undoubtedly power under S. 498, Criminal 
P. C , is to bo made not as a general rule but 
only in exceptional cases, particularly when 
the accused is on his trial, the prosecution evi¬ 
dence is closed and the Sessions Judge has re¬ 
fused to exercise his discretion in his favour. 

tP 507 C 1] 

(d) Criminal P. C. (as amended in 1923), 
S. 498—Accused several—Witnesses numerous 
— Exhibits numerous—Offence under S. 121-A 
—Reasons should be stated not separately 
but only conclusions should be stated. 

The best course in cases where several ac* 
cused arc tried for an offence like S. 121*A, 
P. C., and several witnesses are examined 
and several documents to bo filed, is to refrain 
from giving separate reasons in the case of each 
accused, and simply to state final conclusions 
in applications for bail. [P 507 C 2J 

K. N. Katju, R. S. Pandit, Sheo 
Prasad and P.P. Sinha —for Applicant. 
Government Advocate — for the Crown, 

Sulaiman, Ag. C. J. —Those aro ap¬ 
plications for bail on behalf of accused 
persons involved in the Meerut conspiracy 
trial. In the words of the Magistrate : 

“ the charge brought against the accused is one 
under Part 2 of S. 121-A, I. P. _C.. namely 
that they conspired to deprive the King of his 
sovereignty of British India. 

The maximum punishment that can be 
imposed under this section, when the 
offence as well as its gravity are esta¬ 
blished, is one of transportation for life. 
In practice the severity of the sentence 
would vary with the degree of the 
seriousness of the acts done by each 
accused who is convicted. 

The complaint was filed by a police 
officer against 33 accused persons on 15th 
March 1929 and all the accused except 
one were arrested within a week of that 
date. The inquiry began in June 1929 
and 32 accused persons were committea 
to the Court of Session in January 1930. 
One accused person was discharged. The 
Sessions trial started in tliat very month 
and has not yet been completed. The 
prosecution evidence has however been 
concluded and the statements of the ac¬ 
cused are being recorded. It is expected 
that the termination of the trial will 
take several months more. 

An enormous volume of evidence has 
been produced by the prosecution, and 
consists of over 300 witnesses and over 


3,000 exhibits. It is not practicable even 
briefly to consider the bulk of the evi¬ 
dence. Facts which are important for 
purposes of this miscellaneous proceeding 
have been put before us in the form of 
affidavits on behalf of the prosecution. 
The grounds for release on bail are set 
forth in the written applications of the 
accused. To give us a rough idea of the 
prosecution case and the general nature 
of the evidence against the accused, the 
counsel for both parties have also drawn 
our attention to some passages in the 
commitment order, and we have also 
read it. 

On 23rd April 1931 Mukerji and Boys, 
JJ., granted bail to two aocused, Hut¬ 
chinson and Nirabkar. Later on the 
Additional Sessions Judge released four 
more persons on bail, but refused the 
applications of the others who had ap¬ 
plied for bail. 

We have before us written applica¬ 
tions of 21 accused persons. The cases 
of the remaining four accused also were 
for the sake of convenience ordered to be 
put up before us for consideration. Ordi¬ 
narily an accused person is expected to 
move the Sessions Court in the first in¬ 
stance. But in this case it was considered 
desirable that the cases of all the accused 
who are in custody should bo considered 
together and not in instalmerts. Throe 
of these have since intimated that they 
do not wish to apply for bail. A counsel 
has been engaged on their behalf ^as 
amicus curiae. The fourth had been re¬ 
leased on bail on account of his ill- 
bealtb. 

As some question has been raised re¬ 
garding certain legal principles applicable 
to bail applications it may be convenient 
to examine the relevant sections of the 
Code of Criminal Procedure at the very 
outset. 

In all bailable cases S. 496, Criminal 
P. C., makes it imperative that bail 
should bo granted subject to certain con¬ 
ditions. 

Section 497* (as amended) first gives a 
discretion to the Court (particularly 
Magistrates) to order release on bail even 
in cases of nonbailable offences. This 
prima facie gives a Court both power to 
grant bail and power to refuse bail. But 
such a wide discretion is to some extent 
controlled by two restrictions, feub- 
S. (1) provides that if ; 
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‘‘ there appear reasonable grounds for believing 
that he has been guilty o{ an offence punishable 
with death or transportation for life,*’ 
then he shall not be released. On the 
other hand, sub-S. (2) provides that if : 

there are not reasonable grounds for believing 
that the accused has committed a nonbailable 
offence,” 

the accused shall be released on bail. 
Sub-S. (4) provides that if, after the con¬ 
clusion of the trial, there are reasonable 
grounds for believing that the accused is 
not guilty, he shall be released. It is 
obvious that where the prosecution can 
satisfy the Court that there appear rea¬ 
sonable grounds for believing that he has 
been guilty of such a serious offence as 
is punishable with death or transporta¬ 
tion for life, the Magistrate has no 
discretion to grant bail. On the other 
band, if the defence can satisfy the 
Court that there are no reasonable 
grounds for believing that the accused 
has committed any nonbailable offence 
at all (not necessarily one punishable 
with deatli or transportation for life), or 
that there are reasonable grounds for 
believing that he is not guilty, then the 
Court has no option but to grant bail. 
In every other case, where it cannot be 
shown affirmatively that there are 
reasonable grounds for believing that he 
has been guilty of an offence punishable 
with death or transportation for life, or 
where it cannot bo shown clearly that 
there are no reasonable grounds for 
believing that he has committed any 
nonbailable offence, or it cannot be 
shown that there are reasonable grounds 
for believing that he is not guilty, the 
Court is free to exercise its discretion 
having regard to all the circumstances 
brought to its notice. 

Section 498, Criminal P. C , gives an 
unfettered discretion to the High Court 
or the Court of Session to admit an ac¬ 
cused person to bail. It is a mistake to 
imagine that S. 498 is controlled by the 
limitations of S, 497, except when there 
are not reasonable grounds for believing 
that the accused committed the offence, 
or there are reasonp,ble ' grounds for 
believing that he is not guilty, in which 
cases it becomes a duty to release him. 
Magistrates can proceed under S. 497 
only and their discretion is regulated 
by the provisions o-f that sectionj bub 
S. 498 confeis upon a Sessions Judge or 
the High Court wide powers to grant 
'bail whicb are not handicapped by the 


restrictions in the proceeding section. 
Ihat discretion is unfettered but of 
course it cannot bs exercised arbitrarily, 
but must be exercised judicially. There 
is no hard and fast rule and no inflexi¬ 
ble principle governing such discretion. 
The only principle that is established is 
that there should be a judicial exercise 
of that discretion. It is not any one 
single circumstance which necessarily 
concludes the decision, but it is the 
cumulative effect of all the cocabined 
circumstances that must weigh with the 
Court. The considerations are too 
pumerous to be classified or catalogued 
exhaustively. 

The learned Judges in the case of 
Emperor v. Hutchinson (l) considered 
nine circumstances in detail. These 
were whether there was or was not 
reasonable ground for believing that the 
applicants were guilty of the offence, 
the nature and gravity of the charge, 
severity and degree of the punishment 
that might follow, the danger of the 
accused absconding if released on bail, 
their characters, means and standing, 
the danger of the offence being continued 
or repeated, the danger of witnesses 
being tampered with, opportunity to the 
accused to prepare their defence, and the 
long period of the detention of the ac¬ 
cused and the probability of a delay of 
a further period of seven months. 
These do not appear to have been 
laid down as exhaustive or inflexible 
tests. There is no doubt that all or 
most of these points may in particular 
cases be of importance and weight 
may have to be attached to them, and 
to other points also. It cannot be 
suggested that any one of those tests 
would, by itself, even m the face of 
other considerations to the contrary, 
be conclusive. It is the not result of all 
the considerations for and against the 
a6cu8ed which must ultimately decide 
the matter. Many more considerations 
can be added, without any attempt to 
make the list exhaustive. Even the 
extreme youth or old age or sex of the 
accused may be a matter for considera¬ 
tion, and so also the state of his health. 
Such considerations are covered even by 
the new proviso to S. 497 (1). His pre¬ 
vious conduct and behaviour in Court, or 
want of confidence in Staining reliable 
sureties or the character of the sureties, if 
“(ifATirRTiOSl All. 356=1931 Or. C. 612^ 
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indemnified by the accused, may equally 
be taken into account. Even his social 
status or the position which an accused 
person occupies in relation to the other 
members of his family, particularly when 
ho is the only adult male meaiber, the 
rest being women and children, has also 
not been lost sight of. Sometimes even 
the fact that he was arrested during the 
harvesting time has also been consi¬ 
dered, though of course not made the sole 
ground of release. Again, the fact that 
the Sessions Judge has refused to exer¬ 
cise his discretion in favour of the ac¬ 
cused must also be given due weight. It 
would be hopeless to attempt to draw up 
an exhaustive list. 

It has been observed by Mukerji, J., 
that 

“ on general principles, and on principles on 
which Ss. 496 and 497 (as amended in 1923) are 
framed the grant of bail should be the rule and 
the refusal of bail should bo the exception. ” 

With great respect, we do not think 
jthat any such rule exists as regards 
serious nonbailable offences which are 
punishable with death or transportation 
ifor life. On the other hand, incases 
where there is a reasonable ground for 
believing that the accused has been guilty 
of an offence punishable with death or 
transportation for life, as regards which 
the legislature has thought fit to prohibit 
Magistrates from granting bail at all, 
the grant of bail by a Sessions Judge or 
the High Court, who have undoubtedly 
power under S. 498, Criminal P. C., is to 
be made not as a general rule but only 
in exceptional cases. This is particularly 
so when the accused is on his trial, the 
prosecution evidence is closed and the 
Sessions Judge has refused to exercise 
his discretion in bis favour. This is a 
rule of practice and caution only. 

But we feel that we must point out 
that the learned Additional Sessions 
Judge has very improperly gone out of 
his way to criticize the soundness of 
some of the observations made by a 
learned Judge of this Court in the case 
of IIutchiDson and Nimbkar which he 
was bound to respect, and to question 
the method adopted by the High Court 
for calling for affidavits, the language 
chosen and the tone adopted by him at 
some places arc objectionable, and it is 
regrettable that he did not express biin- 
eelf le-s unhappily. 

We think that we must take into con¬ 


sideration all the oiroumstanoes disclosed 
by the affidavits filed before us ns well 
as by the extracts from the committal 
order to which our attention has been 
drawn. It would embarrass the Addi¬ 
tional Sessions Judge if we were to deal 
with the case of each accused separately 
and give reasons for the existence or 
otherwise of reasonable grounds for hia 
complicity, or reasons for or against the 
gravity of the charge, or the degree of 
punishment likely to bo imposed. Such 
opinion, based on the meagre materials 
before us, would seriously handicap the 
Additional Sessions Judge in arriving at 
his own conclusions. In our opinion, 
the best course in the special circum¬ 
stances of these cases is to refrain from 
giving separate reasons in the case of each 
accused, and simply to state our final 
conclusions. 

We are of opinion that Desai, Thengdi, 
Alve, Jhabwala, Kadam and Saigal shall 
be released on bail on condition of their 
executing each (excepting Thengdi) a 
personal bond in Rs. 2,000 with two sure¬ 
ties, each surety to be in Rs. 2,000 and 
to be to the satisfaction of the District 
Magistrate of Meerut. While on bail 
these accused shall not take part in any 
public demonstration or agitation of any 
kind and shall not make any public 
speeches or contribute anything to the 
public press. 

In the case of Thengdi the personal 
bond shall be for Rs. 4,000. The amount 
of the sureties and the other conditions 
to be the same as in the case of the 
others. 

The applications of the rest are dis¬ 
missed . 

rM./b.k. Application dismissed. 

A. I. R. 1931 Allahabad 507 
Special Bench 
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can be cured if plaintiff has acted in good 
faith ; 20 .1//. 90 ; i5 All. 701=--i. I. R. 1924 
All. 54=77 I. C. ZO, Overruled. 

OmisBion to comply with the provisions re¬ 
garding presentation of plaint is a mere ir¬ 
regularity and not an absence of jurisdiction; 
and if a person presenting it is not properly 
authorized the presentation would be irregular 
and the Court would then have the discretion 
to allow the irregularity to be cured or not. 
If the plaintiff has acted in good faith and 
without gross negligence and i* is fair and just 
to allow the defect to be cured the Court would 
undoubtedly do so : 18 -If/. 396 (F. B.) ; 22 
All. ho-, 40 147; .1. /. R. 1927 All. 514; 

21 Cal. 866, Appr.; 20 All. 90 ; 45 All. 
701=A. I. R. 1924 Ail. 54=77 I. C. 30, 
Overruled. [P 511 C 2J 

Civil P. C. (1908), O. 6, Rr. 14 and 
15 and O, 4, R. 1—Absence of signature, 
verification or presentation on part of sonne 
of plaintiffs docs not affect jurisdiction of 
Court. 

The absence of signature or verification or 
for tho matter of that the absence of presenta¬ 
tion on the part of some of the plaintiffs out of 
several does not affect the jurisdiction of the 
Court, and the suit must be deemed to have 
been duly instituted on their behalf if it was 
filed with their knowledge and authority: 
17 Cal. 530 (P.C.), Foil. [P 512 0 1] 

^.[c) Civil P. C. (1908). O. 4. R. I—Suit by 
mother as guardian for son—Son found 
major on date of instituti-'n—Suit authorized 
and prosecuted by son—Mistake if bona fide 
can be cured—Minor—Civil P. C., O. 32, 
R. 3. 

Where a suit has been filed in the name of a 
plaintiil by bis mother acting as guardian and 
next friend and describing hint a minor, while 
in fact bo was of ago and the suit has been 
authorized by him, and is prosecuted by him iu 
person, the suit cannot bo thrown out on tho 
technical ground that the plaint as originally 
filed described him as a minor under the guar¬ 
dianship of his mother. Defect in its form 
should bo cured if it is due to a bona fide mis¬ 
take. [P 51-2 Cl] 

S. C. Goyel and S. B. L. Gaur —for 
Appellants. 

Iqbal Ahmad and A/. .4. Aziz —for Res¬ 
pondents. 

Order of Reference 

Sulaiman and Young, JJ. —The pre¬ 
sent suit for pro eruption was instituted 
by Wali Mabammad Khan alleged to be 
17 yeirs and 11 months old, under the 
guardianship of his mother (presumably 
stepmother). The defendants did not 
challenge the fact of the minority of tho 
plaintiff ; but a rival pre-emptor did so. 
The plaintiff when questioned stated 
that bis father and mother had died when 
ho was still a child and he did not know 
his correct age. The trial Court while 
discussing which course was preferable 
for Wali Mohammad, either to file the 
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suit as major or through his next friend 
remarked: 

“In my opinicn the course adopted by him 
was the proper one. It has not done any harm 
if in such a doubtful case it was (be has) 
chosen to file tho suit through his next friend. 
He has himself been prosecuting his suit and 
has also made bis statement as a witness. If 
he (be) major, he himself understands his inter¬ 
est and if (not) he is represented by his next 
friend.” 

It accordingly disallowed the objection. 

The appellate Court without giving 
any specific reasons beyond remarking 
that the appeals could not bo properly 
disposed of without a finding on the 
question of minority sent that issue for 
a finding. The opinions of the medical 
witnesses were divided and the other 
oral evidence was not very satisfactory, 
but an entry in a register of a village 
school in the handwriting of a deceased 
teacher turned the scale. The Munsif 
found that the plaintiff was more than 
18 years old at the time of the institu¬ 
tion of the suit. The appellate Court 
has thought that that was the sole point 
for determination and held that he was 
major. It has relied mainly on the entry 
in the register and was not impressed by 
the suggestion that the entry was forged. 
If it were necessary to find tho exact 
date of the birth of the plaintiff and to 
determine whether he was within three 
years of his attainment of majority 
when the trial Court decided the suit, it 
may be a question whether the entry 
made by the teacher, without proof of 
his special means of knowledge was at 
all admissible. 

But the only point urged in appeal is 
that the fact that the plaintiff was a 
major at the time of the institution of 
the suit was not sufficient for the dis¬ 
missal of the claim. The view of the 
Court below is supported by the case of 
Sheorania v. Bharat Singh (l) decided 
(1) when tho old Code of Civil Procedure 
was in force and Buhul Amin v. Shanker 
Lai (2). The last mentioned case fully 
supports the view of the lower appellate 

Court. 

It may be mentioned that the High 
Courts of Calcutta, Madras and Lahore, 
have dissented from the view expressed 
in Sheorania v. Bharat Singh (1). These 
cases are collected in Mr. Mullah’s com- 

(1) [1897] 20 All. 90=(IS97) A. W. N. 203. 

(2) A. 1. R. 1924 All. 54=77 I. C. 30=45 All. 

701. 
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raentary, who prefers the other view 
(810). 

Without going to the other High 
Courts there are observations in oases 
of this Court also which are not easily 
reconcilable with the previously men¬ 
tioned cases. 

In the Full Bench case of Rajit Ram 
V. Katesar Nath (3) it was laid down 
that if the verification of plaint was 
discovered to be defective the plaint may 
be amended, for such a defect would not 
of necessity result in the dismissal of 
the suit. 

In the case of Basdeo v. John Smidt 
(4) it was held that the mere fact that 
the plaint in a suit bad not beea signed 
by the plaintiff named therein or by any 
person duly authorized by him in that 
behalf would not necessarily make the 
plaint absolutely void ; and that a 
defect in the signature of the plaint or 
the absence of signature, could be 
cured by amendment at any stage of the 
suit, if the suit was in fact filed with 
the knowledge and by the authority of 
the plaintiff. 

In the case of B. B. and C. I. Ry- Co. 
Ltd. v. Siyaji Mills Co. Ld., A. I. R. 1927 
All. 514. it was held that when a suit is 
instituted by a proper agent with the 
knowledge and by the authority of the 
plaintiff named therein it is unimportant 
how the plaint was actually filed or 
signed, and that such irregularity would 
nob be fatal as it did not affect the merits 
of the jurisdiction of the Court. 

One view is that a valid presentation 
of the plaint is absolutely essential and 
that a defective presentation is nob a 
mere irregularity but affects the juris¬ 
diction of the Court. 

The other view is that the iirovisions 
in O. 3 and 4 are mere rules of procedure 
which can bo annulled, altered or added 
to by each High Court separately, and 
that a failure to comply strictly with 
those provisions would only amount to 
an irregularity which can be cured either 
under S. 99 or O. 6, R. 17, Civil P. C. An 
otherwise valid plaint is not void merely 
because it is handed over to the munsa- 
rim by a pairokar or clerk who does not 
hold a proper power of attorney. 

We consider that the conflict of opin¬ 
ion should be set at rest by an a utho- 

■{3) [1S9C1 18 All. 896=1896 A.W.N. 102 (FB). 

(4) [1899] 22 All. 55 =(1899) A. W. N. 172. 


ritative pronouncement, at least so far 
as this Court is concerned. 

Wo therefore direct that this case be 
laid before the Honourable Chief Justice 
for constituting a Full Bench. 

Opinion 

Sulaiman, Ag. C. J.—This case has 
been referred to a larger Bench because 
of some apparent conflict in the 
observations made by this Court in a 
number of cases. 

The suit was for pre-emption and was 
•filed in the name of Wall Mohammad 
Khan stated to be 17 years and 11 
months old under the guardianship of 
his mother. It was instituted on the 
28th August 1925. The plaint was 
signed by the mother and by a pleader 
appointed under a vakalatnama bear¬ 
ing her signature. It was not disputed 
in the Courts below that the plaintiff 
was aware of the institution of the suit 
and that in fact he was prosecuting it. 
Before the hearing of the case when the 
plaintiff was questioned he stated that 
his father and mother had died when 
he was still a child and he did not know 
his correct age but had learnt from his 
colleagues that he was about 18 years 
of age. The vendees did nob challenge 
the fact of the minority of the plaintiff, 
bub a rival pra-emptor did so. The 
learned Munsif while discussing the 
course adopted by the plaintiff consi¬ 
dered that he chose the method of filing 
the suit through a next friend because 
it was a doubtful case and for him it 
was the proper course. Ho thought that 
because the plaintiff himself had been 
prosecuting the suit, there was no seri¬ 
ous defect In the frame of the suit. If 
he was a major he fully understood his 
interest, and if he was a minor he was 
represented by his next friend. The 
lower appellate Court took a contrary 
view of the legal position of the plain¬ 
tiff and remitted an issue for a finding 
on the question of minority. The find¬ 
ing was against the iflaintiff, it being 
hold that he had just attained majority 
before the institution of the suit. 

The position according to law was 
that a suit was filed in the name of the 
plaintiff by his mother acting as his 
guardian and next friend and describing 
him as a minor, while in fact he was of 
age; but the suit had been authorized 
hy him and it was prosecuted by him 
in person. 
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The lower appellate Court came to 
the conclusion that the defect was so 
serious that it could not in any way be 
remedied. It has accordingly dismissed 
the suit. 

There is some authority for the sup¬ 
port of the view taken by the lower 
appellate Court. It was observed in the 
case of Sheorania v, Bharat Singh (l) 
that a suit instituted on behalf of a 
person alleged to be a minor through his 
next friend, when the plaint was neither 
signed nor verified by the real plaintiff, 
but only by the next friend, was defect¬ 
ive inasmuch as there was no plaint by 
the real plaintiff before the Court which 
could be amended. So far as the learned 
Judges laid emphasis on the absence of 
any verification of the plaint by the real 
plaintiff, their observation was contrary 
to what had been previously held by a 
Full Bench of this Court in Bajit Bam 
V. Katesar Nath (3). viz., that the defect 
in the verification of the plaint, even if 
discovered subsequently, was in no way 
fatal to the suit and could be remedied. 
The view expressed in Sheorania's case 
(l) has been followed recently by a Di¬ 
vision Bench of this Court in Buhul 
Amin v. Shankar Lai (2) But in that 
case emphasis was not laid on the want 
of signature and verification, as had been 
done in Sheorania’s case, but rather on 
the absence of proper presentation of 
the plaint. The learned Judges came to 
the conclusion that a plaint presented 
by a next friend of a person who was 
stated to be minor, while in fact he was 
not a minor, was not validly presented 
to the Court, and that, in view of the 
provisions of 0.4, B. 1, and O. 3, B. 1 
and 2, Civil P. C., a defect of that sort 
could scarcely be regarded as a defect or 
irregularity in any proceeding in a suit 
within the meaning of S. 99 of the Code, 
but was a plea which affected the juris¬ 
diction of the Court. It was accord¬ 
ingly held that the trial Court had no 
jurisdiction to entertain the suit at all, 
except upon a plaint properly presented. 
It may be remarked that the absence of 
proper presentation had not been put 
forward as aground in Sheorania's case. 

On the other hand, there are observa¬ 
tions in numerous other cases of this 
Court which point to the contrary con¬ 
clusion. We have already referred to the 
Full Bench case in Bajit Bam v. Katesar 
Nath (3). In Basdeo v. John S?nidt (4) 


it was held that the plaint in a suit 
which had not been signed by the plain¬ 
tiff named therein or by any person duly 
authorized by him in that behalf was not 
necessarily absolutely void, and that a 
defect in the signature of the plaint, or 
the absence of signature where it ap¬ 
peared that the suit was in fact filed with 
the knowledge and by the authority of 
the plaintiff named therein, might be 
waived by the defendant, or if necessary 
cured by amendment at any stage of the 
suit. The learned Judges considered 
that the striking off of the name of the 
guardian and the description of the plain¬ 
tiff as being of age was an amendment 
of the plaint which the Court had autho¬ 
rity to permit. That was certainly a 
case where the plaint had been filed by 
an advocate but the learned Judges 
referred with approval to several un¬ 
reported cases where the plaint had been 
filed "by a person who was not an ad¬ 


vocate. 

In the case of in the matter of the pe- 
\ition of Bisheshar Nath (5) a single 
Judge of this Court observed that R. 14, 
0. 6. Civil P. C., which required a plead¬ 
ing to be signed by a party, was merely 
a matter of procedure, it being the busi¬ 
ness of the Court to see that that provi- 
son was carried out. He further held 
that where a suit was duly authorized, 
the proper signing of the plaint was a 
matter of practice only and if a rnistake 
or omission had been made, it might be 
amended at any time. In that case the 
plaint had been signed by another per¬ 
son on behalf of the plaintiff who was 
actually in jail at the time and there 
was obviously no proper presentation of 

it in Court by him 

duly authorized in this behalf. The 

learned .Judge held that there was no 

fatal defect in the suit. 

was expressed by another Bench of this 

Court in the case of Bombay Baroda and 

Central India By. Co 
Mills Co. Ltd., A. I. 1927 All. 514, 
where it was held that any irregularity 
in the signature or verification of the 
plaint was a mere defect of procedure 
and could not be fatal when the merits 
of the case had not been affected. In 
that case a suit had been instituted by a 
person not duly authorized but with the 
knowledge and by the authority of the 

"(5) [1918] 40 All. 147=14 I.C. 28=19 Ct. L.JT 
865. 
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plaintiff named therein. It was accord¬ 
ingly considered that it was unimpor¬ 
tant how the plaint was actually filed 
or signed. 

The other High Courts in India appear 
to have taken the view contrary to that 
expressed in SheoTCinid s case. We 
may refer to the case of TdQui Jclu v. 
Obaidulla (6) in which Trevelyan and 
Ameer Ali, JJ.. held that a suit insti¬ 
tuted by a person, alleging himself 
to -be a minor, the suit being 
brought through a next friend, 
while in fact the plaintiff was not a 
minor at the time, need not be dismissed 
and the plaint could bo amended. This 
was followed by the Calcutta High 
Court in the case of Narayan Chandra 
Daf> V. Dulat Chandra Dutta, -A., J. H, 
1927 Cal. 477, and by the Lahore High 
Court in the case of Amritsaria v. Gamun 

(7). Tho Bombay High Court in the 
case of Ganapati Nana Powar v. Jiva- 
nabai Sii,banna (8), where the plaintiff’s 
mukhtear, who held a special power of 
attorney and not a general power of 
attorney as required by the rules of tbac 
High Court, had filed the plaint, held 
that that was a mere irregularity which 
could be cured. In Shunmuga Chettij v. 
C. K. Narayana Ayyar (9) Abdur 
Bahim and Burn, JJ., held that where a 
plaintiff had been described in the plaint 
as a minor but had really attained majo¬ 
rity some four days before the plaint 
was filed by his next friend under a bona 
fide belief that be was still a minor, the 
suit should not be dismissed but the 
plaint should be returned for presenta¬ 
tion after making the necessary amend¬ 
ments by striking off the description of 
the plaintiff as a minor suing through a 
next friend and making other conse¬ 
quential alterations in the plaint. It is 
thus clear that there is plenty of authority 
in support of this other view. 

It seems to us that in RukulAmins 
caso (2) it was assumed that the Code of 
Civil Procedure expressly required that 
the plaiat should be presented either by 
the plaintiff personally or by 

person duly authorized by him. No 
doubt that is necessarily implied when 

“(G)Ti8941”21 86 OT 

(7) A. 1. R. 1926 Lfth. 82=89 I. C. 363. 

(8) A. I. It. 1923 Bom. 44=76 I. C. 34—4/ 
Bom. 227. 

(9) [.1917] 40 Mad. 743=41 I. 0. 510. 


the presentation of the plaint is neces¬ 
sary for the institution of a suit. But 
there is no rule which in express terms 
requires that tho plaintiff should file the 
plaint personally. Nor is there any rule 
which expressly says that it should be 
filed by a person holding a general power- 
of-attorney on behalf of the plaintiff or 
otherwise duly authorised by the latter. 
The most that can be said is that this is 
implied by the scheme of the rules in 
Sch. 1 of the Code. 

If the legislature had intended that 
the absence of the presentation of the 
plaint by the plaintiff or by some person 
duly authorized by him would altogether 
oust the jurisdiction of the Court the 
language used would have been definite 
and specific. Instead of that, S. 26 
merely provides that every suit shall be 
instituted by the presentation of a plaint 
or in such other manner as may be pres¬ 
cribed. without saying in express terms 
that the presentation should be by the 
plaintiff or his duly authorized agent. 
As there is no specific rule either requir¬ 
ing or expressly authorizing the plaintiff 
to present the plaint it is doubtful whe¬ 
ther O. 3, B. 1, of the Code would apply 
to such a case. If it does not apply, the 
presentation by a person orally autho¬ 
rized to do so would be valid. But even 
if it does we are clearly of opinion that 
the omission to comply with khis provi¬ 
sion would be a mere irregularity and 
not an absence of jurisdiction. The Court 
receiving a plaint which has not been 
properly presented would have jurisdic¬ 
tion to dismiss it and pass orders on it. 
It would not be acting without jurisdiction 
if it did so. We do not mean to imply that 
that a plaintiff has the right to get bis 
plaint presented by a man in the street. 
If the person presenting it was not pro-, 
perly authorized, the presentation would | 
bo irregular. The Court would tbenj 
have the discretion to allow the irregu¬ 
larity to be cured or not. If the plain¬ 
tiff has acted in good faith and without 
gross negligence, and it is fair and just to 
allow tho defebt to be cured, the Court 
would undoubtedly do so. It is not 
absolutely helpless in tbo matter. 

We may also refer to the case of 
Mohini Mohun Das v. Buddan Saha Das 

(10). decided by their Lordships of the 
Privv Council. There three suits had been 

(10) L18‘i 03 17 Cal. 680 (P.O.). 
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filed by one of three joint creditors, the 
others being named as coplaintiffs with 
him in the plaints, which he alone had 
signed and verified. The record did not 
show that the other plaintiffs, who had 
omitted to sign the plaints or to verify 
them had repudiated the suits. It does 
not appear from the judgment that they 
had given any express approval of the 
suits to the Court before the period of 
limitation had expired. The question 
was whether the other two plaintiffs 
must be considered to have been plain¬ 
tiffs to the suits from the very beginning 
or from the date when certain orders in¬ 
tended to cure the defects were passed. 
Their Lordships of the Privy Council 
clearly held that the other plaintiffs be¬ 
came parties to the suits from the time 
when the plaints were filed and that the 
suits 'were not barred by lapse of time. 
This in our opinion, is a Clear authority 
for the proposition that the absence 
of signatures or verification or for the 
matter of that the absence of presenta¬ 
tion on the part of some of the plaintiffs 
out of several does not affect the juris¬ 
diction of the Court, and the suit must' 
be deemed to have been duly instituted 
on their behalf if it was filed with their 
knowledge and authority. 

In this view of the case the plaintiff’s 
suit could nob necessarily be thrown out 
on the technical ground that the plaint 
as originally filed described him as a 
minor under the guardianship of his 
mother. The defect in its form should 
be cured as it was due to a bona fide 
mistake. As the defect does not affect 
the merits of the case, it is not necessary 
to have a trial de novo. 

We accordingly allow this appeal and 
setting aside, the decree of the lower ap¬ 
pellate Court send the case back to that 
Court with 'direcbion to allow the plain¬ 
tiff to amend the description of himself 
in the plaint and then to dispose of the 
appeal according to law. 

The costs of this appeal will abide the 
bVr.X. Appeal alloiL'cd. 
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Full Bench 

SULAT-MAN, Ag. G. J., MUKERJI, - 
B.inerji, Young and Bennet, JJ. 

Bankey Lai and others —Appellants. 

V. 

Durga Prasad and others — Respon¬ 
dents. 

Second Appeal No. 13 of 1929, and 
First Appeal No. 157 of 1929, Decided on 
13th April 1931, from order of Dist. 
Judge, Bareilly, D/- 23rd May 1929. • 

❖ ^ (a) Hindu Law—Debts—Son's liability 
—Partition without provision to pay debts— 
Creditor can proceed against separated shares 
of sons—Father becoming insolvent— Recei¬ 
ver can proceed against son's share in insol¬ 
vency proceedings and separate suit is not 
necessary—Provincial Insolvency Act (1920), 
S. 59:50 ^«. 137=.I.I. i?. 1927 All. 714=104 
I. C. 406, Overruled. 

If the members of a joint Hindu family gov¬ 
erned by the Hitaksbara law choose to divide 
the family property and to separate without 
making any arrangement for the payment of 
the family debts, a creditor of the father is on* 
titled to proceed against the separated shares 
given to the sons and grandsons of the father, 
to enforce the payment of the debt the debt 
being one which it is the pious duty of the sons 
and grandsons to pay. The receiver in insol¬ 
vency of the father can proseed in the insol¬ 
vency proceedings withont recourse to a suit 
against the shares received by the sons and 
grandsons in the partition: [Case law consi¬ 
dered). 50 All. 137=A.I.R. 1927 All. 714= 
104 I. C. 406, Overruled.; A. I. R. 1929 All. 
7'/5; A. I. n. 1931 All. 131 Expl. 

[P 521 C 2 : P 523 C 1, 2] 
(b) Hindu Law — Debts— Manager- 
Debts binding on family— Partition without 
provision to pay debts— Creditor can pro* 
ceed against property allotted to several 
members —fPer Full Bench)— Insolvency of 
manager— Receiver can seize property recei¬ 
ved by other members {Muherji, J. contra] 
Provincial Insolvency Act (1920), S. 59. 

Per Full Bench. —\yheTe a simple money 
debt binding on the entire family remains un¬ 
paid and the members of the family enter into 
a partition without making any provision for 
the payment of the family debt the creditor 
mar enforce payment of his debt by proceeding 
against properties received by partition by the 
several members of the family. It is open to 
the receiver in the case of insolvency of the 
principal members of the family to seize the 
property received by the other members of the 
family not declared insolvent, to pav the 
family debts. [P 522 C 2] 

TeiMuherji, J. —It isnotopon to the receiver 
in the case of insolvency of priucip.%1 members 
of the family to seize the property, receivedby 
the other members of the family not declared 
insolvent, to pay the family debts. The receiver 
mav proceed by suit 'in the proper Cour. for 
establishment of the liability of the uon-iusol* 
vent members and on recovering a decree may 
proceed by way of execution. [P 532 C 2] 
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(c'l Provincitkl Insolvency Act (^20). 

S. 59_(per Fu.ll 7?<ncli)—Manager of Hindu 
joint family declared insolvent— Partition 
suit subsequent to insolvency petition -Par* 
lition decree does not prevent receiver from 
selling property allotted to other members 
{Miilierji, J. contra.) 

Per Frill Brnch.—When the managing mem¬ 
ber of a joint Hindu family is adjudicated an 
insolvent on debts contracted as managing 
member, and other members of the joint Hindu 
family bring a suit for partition, subsequent to 
the application in insolvency, the decree for 
partition does not prevent the receiver from 
selling property allotted to 
family other than the insolvent. U L. 1 } 
FeT ./.—When the managing mem¬ 

ber of a joint Hindu family is adjudicated an 
insolvent on debts contracted as managing 
member and the other members of the joint 
family bring a suit for partition subsequent to 
the application in insolvency, the receiver is 
not entitled to sell the property allotted to 
members of the family other than the insol¬ 
vent. But the receiver may bring a suit m the 
Court of proper jurisdiction (not being the in¬ 
solvency Court) against the divided members of 
the family and establish their liability and 
having done so may proceed to ^the 

^^f™rHindu Law— Partition — “When bona 
fide" explained. 

A bona fide partition can only mean a parti¬ 
tion which is not only fait with regard to the 
shares of the members of the family, but is 
bona fide as regards the creditors ulso. For the 
partition to be bona fide either all the existing 
debts of the father, which are not tainted with 
illegality or immorality, should be discharged 
before tile division of the property takes place, 
at any rate, adequte arrangements for thoir pay- 

ment should bo made. [P 520 O 1, ij 

U) Hindu Law—Debt* — Son * liability— 
Provision made for father s just debts at par- 
jjjjo„_Son* cannot be made to pay again. 

If at the time of the partition there >8 an 
honest division of the net- assets only, after 
making full provision for the 

just debts of the father it is difficult to hold 
that the sons have not discharged their pious 
obligation. If the sons have provided for the 
payment, it ought to be as good as their actual 
discharge. There being no charge or lien on 
account of the simple debts, it would be against 
an principles of equity, justice and good con¬ 
science. and certainly not authorized by any 
known Hindu law text, if the sons ^ 

c,ll,a upo. to poy Iho debt, -e«>na Ume.^ 

G. S. Pat/tafe—for Appellants. 

S. B. Johari and Basndeva Uuker 2 i 
for Respondents. 

Order of Reference 

Mukerji and Bennet, JJ. This ap¬ 
peal arises out of insolvency proceedings 
and under the following circumstances. 
The facts will have to be gone into in 
soine’detail. 

The following pedigree will show the 
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relationship that exists between 
solvent and the appellants. 

LACHHMAN PRASAD 

I 


the in- 


Baukey Ashrafi Munna 
Lai fjal Lai 

I I 

I Priyanath Appn t. 

Dori Kishan Jainti Chba .rapat 

Lai Lai Prasad Applut. 

Appnt. Appnt. Appnt. 


I 

Jwala 

Prasad 


! 


1 

Totaram Baburam Hukam Singh 
.Appellant Appellant Appellant 

The family was a joint family and 
possessed a large amount of pro¬ 
perty. We are told that Bankey Lai, 
one ’ of the sons of Lachhman Pra¬ 
sad. was mentally weak, and we do 
not’ find him figuring in any of the 
transactions -with which the several 
applications in insolvency deal. On 
30th August 1923, Lachhman Prasad and 
his sons, other than Bankey Lai. pre- 
sented a joint application in the insol¬ 
vency Court to be declared insolvents. 
Their application was that in spite of 
doing their best they were unable to pay 
certain debts, and they were anxious 
to place their entire property in the 
bands of the Court for payment of their 
debts. On 7th September 1923, the 
four applicants were told to make inde¬ 
pendent applications for insolvency. 
The applicants thereupon presented three 
'Other applications oh 29th September 
1923, and the original application was 
allowed to stand as the application of 
Lachhman Prasad alone. The first 
application was numbered as Case No. 43 
of 1923, and the subsequent applications 
were numbered as 49 to 51 of 1923. 
Munna Lai’s case is No. 49, Jwala Pra¬ 
sad’s case is No. 50 and Asbarfi Lai's 
case is No. 51. The four applicants are 
adjudicated insolvents on 26th October 
1923. 

Before the separate applications were 
presented, on Gth September 1923, a 
suit for partition of the family iiroperty 
was presented by the three sons of Jwala 
Prasad, who wore all minors at the date 
of the suit. An ox parte partition decree 
was made on 8th October 1923. A final 
decree was made on I3th February 1924. 
By this decree, the family property 
was divided up into four lots. One lot 
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■was given to the plaintiffs, another lot 
was given to Bankey Lal and his sons, 
Priyanath got a third lot and the rest 
of the property was allotted jointly to 
Lachbman Prasad and his three sons, 
Asharfi Lal, Munna Lal and Jwala 
Prasad. It is noteworthy that all the 
persons who were given separate shares, 
were all minors except Bankey Lal. 

The four insolvency cases were con¬ 
solidated apparently on the principle of 
the rule in S. 15, Provincial Insolvency 
Act, and the orders were passed in Case 
No. 49 of 1923. The receiver sold the 
properties which had been allotted to 
the four insolvents, Lachhman Prasad, 
Asharfi Lal, Munna Lal and Jwala Pra¬ 
sad, and then proceeded to seize the 
property of the nine appellants, namely 
Bankey Lal and his minor sons and the 
minor sons of Munna Lal and Jwala Pra¬ 
sad. (We luay note that Asbarfii Lal has 
no son.) Thereupon an objection was filed 
on behalf of the appellant to the effect 
that their properties were not liable 
to be taken in payment of the debts of 
the insolvents. 

As we have said, the family was a 
joint one, and the joint application that 
was presented to the Court covered the 
entire family property and all the debts 
payable by the family. When the 
applications were separated the original 
application was left in tact except for 
this: that the name of the sons of Lachh¬ 
man Prasad were removed from the 
heading of the application. In the 
other applications the applicants stated 
that their property was 1/oth in the 
list of properties submitted in Lachhman 
Prasad’s application and that their 
debts were l/5th of the debts to be 
found in the list submitted with Lachh¬ 
man Prasad’s application. There can 
therefore be no doubt that the entire 
debt was joint family debt, and the 
entire property, which the applicants 
wanted to hand over to the insolvency 
Court, was the joint family property. So 
far therefore the applicants had no desire 
to take away any portion of the joint 
family property from the jurisdiction of 
the Court, for the purpose of sale, to pay 
the debts. 

In some of the debts in this case, the 
father alone figures as the debtor and in 
other oases some of the sons carrying on 
business, namely Asharfi Lal, Munna 
Lal and Jwala Prasad, figure as the 


debtors with or without the father as a 
co-debtor. All these*debts were acknow¬ 
ledged by Lachhman Prasad as his debts 
and the three sons of Lachhman Prasad 
who joined him in the original applica¬ 
tion for insolvency accepted their 
liability for the debts. We may there¬ 
fore take all the debts to be paid by the 
family as the debts of the father 
Lachhman Prasad. 

The learned District Judge on the 
objections of the appellants held that 
their shares in the family property were 
liable to be sold to pay what was vir¬ 
tually the joint family debt incurred by 
the father, and he accordingly dismissed 
the petition of objection. 

In this Court, it has been contended 
that after the partition the shares of the 
appellants were not liable to be taken 
by the creditors of the family. It was 
further argued that if the appellants’ 
shares were at all liable to be taken they 
could bo taken by virtue of separate pro¬ 
ceedings, but certainly nob in the insol¬ 
vency proceedings. Beliance has been 
place on a Full Bench case of the Madras 
High Court, In the matter of Bahisami 
Ayyar (l), in which tw’o learned Judges 
(the third Judge dissenting) took a view 
similar to the view contended for on the 
appellants’ behalf. 

The question that arises for determina¬ 
tion is a question of law, and it is : 

“ If the members of a joint Hindu family 
governed by the Mitakshara law choose to 
divide the family property and to separate 
without making .^ny arrangement for the pay¬ 
ment of the family debts, whether the receiver 
in insolvency, the head of the family, the 
father, being declared an insolvent, is entitled 
to proceed against the shares of the sons and 
grandsons in the joint Hindu family 
for the purpose of payment of the joint family 

debts. ” .r 1 L u 1 j 

A Full Bench of five Judges has held 

in this Court that the insolvency of the 
father of a joint Hindu family does not 
release the shares of the joint sons from 
liability to pay the father’s debts and the 
receiver can proceed against the sons’ 
shares by enforcement of the father’s 
right to bring the family property to 
sale to pay his own debts, it being 
always provided that the debts are such 
as a pious Hindu son is liable to pay. 

As for the question whether a parti¬ 
tion of the family property made by the 
fatherjuid sons, without providing for 
"(i)" A. I. R. iuiS Mad. 73&=112”l. C. 541=51 
Mad 417 (F. B). 
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the payment of the family debts, would 
put a stop to the right of the creditor to 
proceed against what was once the joint 
family property has been answered 
differently by different Benches in this 
Court. In the case of Kishan Saru}) v. 
Brijraj Singh (2) one of us was clearly 
of opinion that the right of the creditor 
is not extinguished by such partition. 
The learned Judge who composed with 
one of us the Bench decided the case on 
a slightly different point, he being of 
opinion that the partition itself was not 
bona fide one. This case professes to 
follow the Madras rulings in which it was 
definitely held that the creditor’s right to 
proceed against the family property is not 
impaired. The Madras High Court 
upheld their own view in the Full Bench 
case of Suhramania Ayyar v. Sabapathy 
Aiyar (3). The members of the present 
Bench are agreed that the view taken by 
one of them in Kishan Sarup v. Brij Raj 
Singh (2) was the proper view to take of 
the liability of the sons’ shares. 

In the case of Ramsarari Das v. 
Bhagivan Suigh, A. I. R. 1929 All. 775, 
two learned Judges held that the creditor 
could not proceed against the divided 
property. The decision was mainly 
based on the ground that the simple 
money creditor had no charge on the 
family property. It ignores the prin¬ 
ciples on which son’s liability is based. 
In Gaya Prasad v. Murlidhar (4), an¬ 
other Bench consisting of two other 
learned Judges held that the members of 
a joint family could deliberately enter 
into a partition in order to avoid a 
creditor of the-family proceeding against 
the shares of the Sons and in order to 
compel him to confine his remedy against 
the share of the father alone. 

The aspect of the case that strikes us 
as most important is this. To put it by 

way oi a homely illustration: 

"Till yesterday, the family was joint and the 
creditor of the father could enforce his claim 
against the whole family property. Today, the 
father and -the sons sit down together and 
decide that they would cut down the credit of 
the father, not only in future but with ret¬ 
rospective eSect, that they would cut down the 
remedy of the creditor and with that view 
agree to divide the family property and decide 
t o leave the ques tion of t he debts anlouohe d. 

U) A.X. H. 1929' All.'^20=121 I. C. 257=51 
All. 982. 

(3) A. I. R. 19-28 Mad. G57=110 I. C. lil=51 
Mad. 3G1 (I\ B.). 

(4) .K. I. R. 1927 All. 714=104 I. C. 40C=50 
All. 137. 


When the creditor wants to enforce his remedy 
against the property, the sons tell him that 
they have divided the property, the father has 
got nothing but, say, a fifth share, and the 
creditor may proceed against that share if ho 
chooses.” 

Is this fair, is this right? An honest 
division of the family property would 
involve a division of the family debts as 
well. If this be done, no diflQoulty will 
arise. But how, on what principle, a 
mutual arrangement among those, who 
were only “the debtors” till yesterday 
could defeat the remedy of the creditor, 
who is no assenting party to the division 
of the property? It is true the simple 
creditor has no charge on the property. 
But he did lend the money to the father 
on the credit of the entire family 
property. 

When the law-givers of old decided to 
give the sons a share in family property, 
the moment they were born, they realized 
that this giving of the share to the sons 
meant the reduction of the credit of the 
head of the family to the extent of the 
share of the sons; nay, it was more; for 
nobody could know when another male 
member would be born in the house and 
would further reduce the credit of the 
head of the family. The law-givers, 
therefore, invented the doctrine of pious 
duty, by which the father’s credit and 
therefore’ his debts became secure so 
long as there was any property left in 
the family. Nay, the old Hindu law 
was that the sons must pay their 
father’s debt, whether or not they 
got any property of the father. Under 
the Hindu notion, all just debts 
must be paid. If we should now say 
that the division of the property by 
the debtors themselves should, for all 
practical purposes, nullify the debts, 
shall we not be killing the spirit of the 
Hindu law. 

As already indicated, an honest divi¬ 
sion in the family cannot harm the cre¬ 
ditors. All just debts would be divided 
and instead of a single debtor, there 
would be so many. The available pro¬ 
perty would be the same. After a parti¬ 
tion of property has taken place, the 
father's credit would be reduced and 
thereafter, nobody would lend him 
money which could not be paid out of 
the father's share in the property. If 
anyone did make a larger advance, he 
would do so at his own risk. But all 
debts incurred on the credit of the family 
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property must bo paid out of tba family 


property. 

With all respect, we find ourselves in 
disagreement with the last mentioned 
two cases and are of opinion that the 
matter should go for decision before as 
large a Bench as may be possible, as the 
matter is very important and affects all 
the joint Hindu families in the province 
of Agra who may become subject to the 
insolvency laws and also their creditor. 

Another question remains and it is 
this: 

“Supposing it is held by the Pull Bench that 
a creditor may proceed by suit against the 
Bons’ shares even after partition to recover 
what was joint family debts incurred by the 
father, can the receiver in insolvency proceed¬ 
ings enforce the father’s remedy without re¬ 
course to suit?” 

As we have stated at an earlier por¬ 
tion of this judgment, the Full Bench 
case of the Madras High Court: In 
the matter of Balusami Ayyar (1), has 
negatived the receiver’s right, although 
the right of a creditor to proceed by 
suit has been approved. It will be de¬ 
sirable that the Full Bench before whom 
this case goes should also express an 
opinion as to the power of the Official 
Keceiver to proceed in insolvency pro¬ 
ceedings against the separated sons and 
grandsons’ shares, in case it is held by 
the Full Bench that a creditor has a 
right to proceed by suit against the 
sons’ shares in the circumstances indi¬ 
cated. 

We think it desirable to draw the 
attention of the Full Bench to the differ¬ 
ence in the language between S. 4, Pro¬ 
vincial Insolvency Act, and'S. 7, Presi¬ 
dency Towns Insolvency Act, as regards 
the jurisdiction of the insolvency Court 
to decide questions of title. This ques¬ 
tion may have some bearing on the deci¬ 
sion to be given, because the Madras 
case: In the matter of Bahtsami Ayyar 
(1). was dealing with the Presidency 
Towns Insolvency Act. 


The questions therefore referred to the 
Full Bench are as follows: 

1 If the members of a joint Hindu family 
governed by the Mitakshara law choose to 
divide the family property and to separate with¬ 
out making anv arrangement for the payment of 
the family debts, whether a creditor of the 
father is entitled to proceed against the sepa¬ 
rated shares given to the sons and grandsons of 
the father, to enforce the payment of the debt, 
it being taken for granted that the debt is one 
which it is the pious duty of the sons and grand¬ 
sons to pay? 


2. Where a simple money debt binding on the 
entire family remains unpaid and the members 
of the family enter into a partition without 
making any provision for the payment of the 
family debt, whether the creditor may enforce 
payment of his debt by proceeding against the 
properties received by partition by tba several 
members of the family ? 

3. Whether in the circumstances mentioned 
in question No. 1 the receiver in insolvency of 
the father can proceed in the insolvency pro¬ 
ceedings without recourse to a suit ivgainst the 
shares received by the sons and grandsons in 
the partition (the debt being one which it is the 
pious duty of the sons and tho grandsons of the 
insolvent father or gr.andfathor to pay the 
same) ? 

4. Whether in the circumstances described 
in question No'. 2 it is open to the receiver in 
the case of insolvency of the principal members 
of the family to seiise the property received by 
the other members of the family not declared 
insolvent, to pay the family debts ? 

5. When the managing member of a joint 
Hindu family is adjudicated an insolvent on 
debts contracted as managing member, and 
other members of the joint Hindu family bring 
a suit for -partition, subsequent to tho appli¬ 
cation in insolvency, does the decree for parti¬ 
tion prevent tho receiver from soiling property 
allotted to inembars of tho family other than 


the insolvent ? 

We direct that the record of the case be 
laid before tho Hon'ble the Chief Justice 
for the formation of the Bench. 

Opinion 

Sulaiman, Ag. C. J. — Five definite 


uestions have been referred to this Full 
lenoh. They are as follows : 

1, If the members of a joint Hindu family 
overned bv the Mitakhsbara law choose to 
ivide the family property and to separate with- 
ut making anv arrangement for the payraout 
f the family debts whether a creditor of the 
»ther is entitled to proceed against the sepa- 
ated shares given to tho sons and grandsons of 
be father, to enforce the payment of the debt, 
t being taken for granted that the debt is one 
?hich it is the pious duty of the sons and 

^ 2 ”'* \Vhore simple money debt binding on 
he entire family remains unpaid and the 
aembers of the family entered into a partition 
.ithout making any provision for the payment 
£ the family debt, whether the creditor may 
nforce payment of his debt by proceeding 
ffainst the properties received by partition b\ 
he several members of the family ? 

3 W’hsthet in the circumstances mentioned 
n ciuestiou No. 1 the receiver in insolvency of 
he father can proceed in tho insolvency pro- 
eedings without recourse to a suit against the 
bares received bv the sons and grandsons in 
be partition (the debt being one which it is the 
ious duty of the sons and gtandsons-of the in- 
dvent father or grandfather to pay the same)? 

4, Whether in the circumstances described 
n question No. 2 it is open to the receiver in 
he case of insolvency of the principal members 
f the family to seize the property received bv 
be other members of the family not declared 
nsolveu to pay the family debts ? 
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5. When the managing member of a joint 
Hindu family is adjudicated an insolvent on 
debts contracted ns managing member, and 
other members of the joint Hindu family bring 
a suit for partition, subseciuent to the applica* 
tion in insolvency, does the decree for partition 
prevent the receiver from selling property 
allotted to members of the family other than 
the insolvent ? 

The facts are set forth fully in the 
order of reference. They may be stated 
briefly as follows ; 

Lachman Prasad had four sons, Ban- 
key Lal, Asharfl Lal, Munna Lal and 
Jwala Prasad. Three of these, other than 
Asharfl Lal, have sons. There were a 
large number of debts due on mortgage 
deeds, bonds, and promissory notes. 
These had been executed by Lachman 
Prasad and three of his sons, other than 
Bankey Lal, but all of them had not 
joined in all the deeds. On 30th August 
1923 Lachman Prasad and his three sons, 
other than Bankey Lal, applied to be 
adjudicated insolvents. On a technical 
objection being raised that there should 
be separate applications, three more ap¬ 
plications were flled by the three sons 
on 29th September 1923. 

A week after the filing of the original 
axjplication, namely on 6th September 
1923, a suit for partition of the joint 
family property was filed on behalf of 
the minor sons of Jwala Prasad. There 
was no contest and a preliminary decree 
for partition was passed ex parte on 8th 
October 1923. A final decree was passed 
on 13th February 1924. Four lots were 
prepared, one going to Bankey Lal and 
his sons, another to the son of Munna 
Lal, another to the son of Jwala Prasad 
and the fourth lot was given to the mem¬ 
bers who had been the applicants for 
insolvency, namely, Lachman Prasad and 
his throe sons Asharfl Lal, Munna Lal 
and Jwala Prasad. 

The receiver first sold the property 
allotted to the four insolvents, but it 
proved insufficient to pay up the debts. 
He then proceeded to seize the property 
of the other members of the family. They 
objected that in consequence of the 
l)artition their shares were not liable. 
Their objections were disallowed by noth 
the Courts below and they appealed to 
the High Court. The questions of law 
arising in this appeal have, been referred 
to us. 

in order to answer the first question 
it is necessary to bear in mind certain 


well-established principles of Hindu law. 
If the debt is contracted by the father, 
then, whether he is the manager or not, 
the Courts below have recognized that 
there is a pious obligation on bis sons to 
pay the debt, even though the debt is a 
separate debt taken by the father for his 
own personal purpose. There is how¬ 
ever no such liability if the debt is 
tainted with illegality or immorality. 

The authoritative pronouncement by 
their Lordships of the Privy Council in 
the leading case of Brij Narain v. Man- 
gala Prasad {b) has now settled it finally 
that in a joint Hindu family governed 
by the Mitakshara law and consisting of 
a father and his sons, the whole family 
property is liable to be seized by the 
father's creditors, whether secured or un¬ 
secured, whether the money was borro¬ 
wed by the father for his own use or 
for the benefit of the family, whether the 
father is alive or dead and whether the 
sons are minors or adults. 

The position of the sons when they have 
separated from their father and taken 
away their shares of the family property 
by partition is in some respects diffe¬ 
rent. As regards debts which have been 
incurred by the father before the parti¬ 
tion took place and bad been for family 
necessity or benefit, the liability conti¬ 
nues on all the members even after the 
separation. The reason is obvious. These 
debts had been incurred by the manager 
for the benefit of all and his capacity 
was analogous to that of an agent. All 
the other members were therefore princi¬ 
pal debtors, but their liability was not 
personal and was confined to the joint 
property that may be available. They 
cannot put an end to their liability by a 
private partition of the property among 
themselves, to which of course the 
simple money creditor would not be a 
party. Their separate properties are 
however safe. If these debts ware se¬ 
cured or property had been transferred 
in payment of such family debts such 
alienation would stand. 

Secured debts incurred by the father 
where there was no family necessity or 
benefit stand on the same footing as the 
unsecured separate debts of the father. 
The liability of the sons for the payment 
of such debts cannot rest on the power of 
the manager to_bind the family. It_jnu8t 
^ (6f A. I. R. 1924 P.’c. 50=77 1. C. 6^9=51 I. 

A. 129=46 AH. 95 (P.C.). 
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rest solely on the pious obligation of the 
sons to pay their father’s debts. The 
Courts in India have consistently held 
that the separated sons are not liable to 
pay debts incurred by their father, sub¬ 
sequent to the partition, even though 
they still retain shares in the family 
property. 

There is no direct Privy Council case 
applicable to the liability of a sepa¬ 
rated son for the payment of his 
father’s prepartition debts. The cases of 
Girdhari Lall v. Kantoo Lall (6). Siiraj 
Bansi Koer v, Sheo Prasad Singh {!) 
and Nanomi Bahuasin v. Madnn Mohan 
(8) are all cases of our own High Court 
which have a bearing on this question, 
and I shall refer to them later. There 
has been a considerable diversity of opi¬ 
nion in the other High Courts and a re¬ 
cent Full Bench of the Madras High 
Court has overruled some of its previous 
cases. 1 shall discuss this judgment 
later. There is equally a difference of 
opinion between Patna and Oudh. It is 
thus clear that if authority were needed 
for the support of either view there is 
plenty available. 

Obviously when a fresh point under 
the Hindu law arises and one is not 
bound by any previous authority, the in¬ 
clination is not to restrict the liability if 
such exists under the strict Hindu law, 
and not to extend it if it does not exist 
under that law. But a great deal of diffi¬ 
culty is created by reason of the fact that 
the law as developed by judicial pro¬ 
nouncements is not exactly identical 
with the strict Hindu law. Bat long 
series of these decisions are binding upon 
us and lay down what may be called the 
Judge-made Hindu law. 

As observed by their Lordships of the 
Privy Council in the loading case of Brij 
Narain v. Mangla Prasad (5) at p. 
102 (of 46 All) two seemingly conflicting 
principles have been allowed to develop. 
One is the rule that the manager cannot 
burden the estate for his own purpose, 
and the other is the obligation of the son 
to discharge his father’s debts based on 
the doctrine of the pious duty, perhaps 
reflecting a remnant of the older law 

(6) [1S74] 1 I. A. 231=14 B. L. R. 187=22 W. 
R. 56 (P.C.). 

(7) [1880] 5 Cal. 148=6 I. A. 88=4 Sar. 1 
(P.O.). 

(8) [1886] 13 Cal. 21=13 I.A. 1=4 Sar. 692 
(P.C.). 


under which the son had no interest dur¬ 
ing the father’s lifetime. 

Their Lordships of the Privy Council 
again pointed out in Masit Ullah v. Da. 
modar Prasad (9) that the Hindu law¬ 
yers made a difference in the obligations 
resting upon sons, grandsons and great 
grandsons. The son was bound to dis¬ 
charge the ancestral debts as his own, 
principal and interest, whether he re¬ 
ceived any assets or not from the father. 
The grandsons bad to discharge the debt 
without interest and the great-grandson's 
liability arose only if he received any 
assets from the ancestors. The British 
Indian Courts have held that the son and 
the grandson are not liable for any debt 
unless they receive assets, and that the 
obligation of each of them, son and 
grandson, are co-extensive. The rule ex¬ 
tends equally to great grandsons. 

A reference to the Mitakshara, part. 1, 
Ch. 6, S. 3, would indicate how there has 
been a departure from the strict Hindu 
law. 

The son’s moral obligation to pay his 
father's debts was based on his religious 
duty to save his father’s soul from un¬ 
happiness in the next world. It followed 
as a logical consequence that the duty 
would arise when the father died and his 
soul was in jeopardy ; or if the father 
was stricken by disease, or became in¬ 
sane, too old or had been away from the 
country for a long time, which period 
was fixed at 20 years, his sons should 
pay his debts. Again there was no pious 
obligation to pay the debts while the 
sons were minors. On the other hand, the 
obligation was absolute and wholly irres¬ 
pective of any assets being received. It is 
also clear that this pious obligation e.x- 
isted both before and after the partition. 
It is doubtful whether there was any 
text authorizing an alienation in lieu of 
antecedent debts, as distinct from legal 
necessity or pressure. It is also doubt¬ 
ful whether the mere unequivocal ex¬ 
pression of an intention to separate auto¬ 
matically brought about a complete sepa- 
rat^n in the joint status of the family. 
But judicial pronouncements have formu¬ 
lated certain principles of Hindu law in 
the light of commentaries and of the 
principles of justice, equity and good 
c onscienc e._ 

(9) A.I.R. 1926 P.C. 105=98 I.C. 1031=53 I.A. 

204=48 All. 518 (P.C.). 
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The first principle is that the civil lia¬ 
bility o£ a son based on, his pious obliga¬ 
tion is limited to the assets received by 
him in share of the joint family property 
or to his interest in the joint family 
property. The second is that this lia¬ 
bility is not dependent on the majority 
of the minor sons. The third is that this 
pious obligation exists, no matter whe¬ 
ther the father is alive or dead, and that 
the liability accrues immediately and the 
son is not entitled to wait for the lapse 
of a long interval of time. The liability 
is confined to the debts incurred previous 
to partition and does not extend to those 
incurred subsequently. A mere unequi¬ 
vocal expression of the intention to sepa¬ 
rate when communicated to the other 
members of the family brings about a 
legal separation, and a father is entitled 
to. alienate joint family property in 
lieu of his own antecedent debts even 
though there may be no actual pressure 
at the time. 

In the case before us, where the 
fathers are alive, the sons are minors, 
and they have also received assets as a 
result of the partition, it is to be seen 
whether it would be a departure from the 
Hindu law as recognized by the Courts if 
the doctrine of pious obligation were to 
be made applicable to the separated sons 
who have taken away a part of the 
family property without paying their 
father’s debts. 

It would be convenient to examine the 
reasons advanced for and against the 
son’s liability in the recent Madras Full 
Bench case of Subramania Ayyar v. 

Sahhapalhi Ayysr (3). 

Waller, J., remarked that 
“he could S 0 Q no reason why a partition should 
exempt a son’s share 1'°® ‘■be ' “ 

pron.artition debt for which it was liable be¬ 
fore the partition. The creditor adv.-incod 
monev to the father on the credit of the joint 
famil'y properly. Why should he he deprived 
of all but a fraction of his security by a tran¬ 
saction to which he was not a party and ot 
which ho was not aware.” 

With groat respect, this is conceding 
that a simple debt creates no charge and 
yet applying all the incidents of a charge 
to it. Similarly, the learned Judge re¬ 
marked : ... 

" I conceded that it does not attach to post- 
jiartition debts, but. I a*n unable to see why a 
partition should have the effect of detaching it 
from propartition debts.” 


Such an argument implies that there 
is a charge or a lien on the property. 


Jackson, J., observed : 

‘‘A creditor may well say, I took the risk such 
as it was, of an alienation for family necessity, 
but I never expected to be confronted with a 
partition, undertaken voluntarily and under no 
necessity, which has resulted in my debtor 
having only a fraction of the assets previously 
available.” 

But was there necessarily any reason¬ 
able expectation ? The father might him¬ 
self have transferred his property which 
could not be followed by the simple 
money creditor, and similarly the sepa¬ 
rated son can transfer it before it is 
attached. The creditor has nothing to 
complain in the one case more than in the 
other. 

Similarly, Ayyangar, J., thought that 
it is difficult to see on what principle the 
creditor would lose that right simply 
because subsequently the father and the 
sons effected the partition among them¬ 
selves. The learned Judge has, on p. 416 
however referred to the Hindu law texts 
prescribing that the debts of the father 
should be paid at the time of the parti¬ 
tion and only what is left should be 
divided. I shall take up this question 
in detail later on. 

On the other hand, Ayyar. J., proceeded 
on the supposition that it was not a pious 
obligation of the Hindu son to pay his 
father’s debt, but rather the power of 
the father to sell the family property in 
payment of his debts, which should bo 
made the basis of the liability. The 
learned Judge concluded: 

"though the father’s power of alienatioa and 
the creditor’s right to proceed against the son’s 
share ate both based on the pious obligation of 
the son, still on a partition, what is put an end 
to is only the right of the father to alienate and 
not the right of the creditor.” 

The reply may bo that the Hindu law 
texts based the liability on the pious 
obligation itself and not on the father’s 
power to sell the son’s share, and that 
their Lordships of the Privy Council also 
in all their pronouncements have put the 
liability on the same basis. 

Coutts-Trotter, C. J.. agreed gen¬ 
erally with the reasons given by 
Ayyangar, •!., and only added that the 
doctrine of pious obligation is an illogical 
relic of antiquity unsuitod to any but a 
primitive and patriarchal society and 
therefore we must apply it within the 
limits made binding upon us by d^isnms, 
and further agreed that a father has 
power to alienate or charge tiny part o 
the property in Uau of his debts and the 
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creditor’s right is nothing but a right to 
exercise such power over the property. 

I may, without meaning any disres¬ 
pect, say that similar lines of reasoning 
have been adopted in the cases of the 
other High Courts which have been 
brought to our notice. As they are not 
binding upon us it is not necessary to 
discuss them in detail. 

It seems to me that the true solution 
of the difficulty can be found if wo con¬ 
sider the rights of a Hindu son to claim 
a partition of the joint property. 

In none of the cases that have been 
cited before us there was any attempt 
made to base the liability on the nature 
of the i)artition itself. There was a brief 
reference to this matter in the judgment 
of .\yyar, J., at p. 416 of the Madras 
judgment quoted above. It has always 
been conceded that a collusive and frau¬ 
dulent partition, whether it is private or 
by means of a decree of Court carried out 
with the intent to defraud, defeat or 
delay creditors, is not binding on such 
creditors; and that the son’s liability 
continues for the father’s simple debts 
even after such partition so long as any 
part of the family property remains in 
their hands. It has also been stated that 
a mala fide partition is not effective. But 
attention has not been focused on the 
question what is a bona fide partition. 

Sometimes it has been assumed that as 
soon as the separation in status takes 
place, either by a very clear and unam¬ 
biguous expression of an intention to 
separate communicated to the other mem¬ 
bers or otherwise, the sons not only be¬ 
come owners-in-common holding their 
legal shares in the gross assets but their 
liability to pay their father's debts also 
ceases. It has been assumed that it is 
the right of a separating member to take 
away his legal share in the gross assets 
of the family ignoring the simple money 
debts that may be due from the father. 
Even if the intention of the family be to 
give away shares to sons in order to en¬ 
able them to defeat the claim of the 
simple money creditors of the father, it 
has been held at least in one case that 
the partition is effective to destroy the 
claims of such creditors. This position 
is utterly untenable. 

A bona fide partition can only mean a 
partition which is not only fair with re¬ 
gard to the shares of the members of the 
family, but is bona fide as regards the 


creditors also. For the partition to be 
bona fide either all the existing debts of 
the father, which are not tainted with 
illegality or immorality, should be dis¬ 
charged before the division of the pro¬ 
perty takes place or at any rate ade¬ 
quate arrangements for their payment 
should be made. This may be done by 
dividing the assets as well as the liabi¬ 
lity among all the members, or by allot¬ 
ting sufficient property to the father in 
the first instance to satisfy all his debts, 
together with interest, which his credi¬ 
tors can claim within a reasonable time, 
and then giving him his legal share in 
the remainder on a par with his sons. 

If the family sits down to divide up 
the gross assets without making any ar¬ 
rangement for the payment of tne out¬ 
standing debts it is obviously ignoring 
the claims of the creditors. Such a 
partition cannot but be a mala fide one. 

It has sometimes been thought that a 
Hindu son has an absolute power not 
only to claim a separation but also to 
get his legal share in the gross family 
assets without paying off the debts due 
by the father in the first instance. 
Judged from the point of view of the 
Hindu law such an assumption is a pure 
misconception. 

Dr. Ganga Nath Jha, in his learned 
treatise on the " Hindu Law in its sour¬ 
ces,” Vol. 1, p. 202, onwards has quoted 
at one convenient place texts from an¬ 
cient Hindu sacred books dealing with 
the liability of the son to pay his 
father’s debts • , , . . 

“ What is left after the discharge of tlio 
father’s debts shall be divided by the brothers, 
so that the father may not rernam a debtor. 
(Narad. 13. 32. vide, .also Jolly a Translation, 
edited by M.axmuller Ch. 13, par.a. 32, p. J4). 

Dr. Jha has quoted a text of Katyayana 

the aehU .ja the sifts 

among-ibemsclves (Katy.ay^^ 

It may be noted liere that perhaps 
owing to a defective manuscript this text 
was incompletely translated by Cole- 
brooke in his ‘‘Digest of the Hindu law” 
Book 5. Ch. 6. S. 1. para. 369, p. 479. as 

“ After delivering what is due as a friendly 
gift promised by the father, let the remainder be 
divided among the heirs.” 

Apparently the Sanskrit word corres¬ 
ponding to the word “ debts ” had either 
been left out in the manuscript by mis¬ 
take or was omitted in the translation. 
Colebrooke quotes another text of Katya- 
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yana in para. 3G8 of the same chaptei’i 
P- 478: 

“ On a partition bv coheirs, all the wealth left 
by tbeir father, or by his father and what they 
liieniselves have acciuired by their joint efforts, 
shall be divided among them." 

There are other texts from Katyayana 
also quoted by Dr. Jha. On p. 206 of his 


treatise we have another text: 

“ On the father’s death, so long as his debts 
remain unpaid, the sons receive his property, the 
son who inherits his property on bis death shall 
pay the debts: Kat5'ayana in Sinriti-Ch.mdrika. 


Some of these texts are also discussed 
in Smribi Chandrika, Ch. 2, S. 2 para. 5, 


p. 3'12 in Ghose’s Hindu law, Vol. 2. 

It is therefore quite clear that the con¬ 
ception of the Hindu law was that the 
debts of the father should be discharged 
before the division of the property took 
place. 

It has been contended on behalf of the 
SODS that these texts relate to the divi¬ 
sion of the.father’s self-acquired properties 
only and not to the ancestral property. But 
the division of assets in the Hindu law 
books is not on any distinction of self- 
acquired and ancestral property of the 
lather but on the basis of partitions in 
the lifetime of the father and after his 
death. There is nothing to suggest that 
the obligation to jmy the father’s debts 
before the division of the remaining as¬ 
sets is confined to his self-acquired pro¬ 
perty only and does not extend to the 
ancestral cr joint family property in his 
hands. As the obligation was general, it 
would obviously apply to both classes of 
property when the partition of the joint 
family property takes place. As a matter 
of fact other texts of Katyayana quoted 
on p. 202 of Dr. Jha's book show that 
all binding debts have to be cleared when 
there is a partition bv the coparceners. 

As suggested by their Lordships of the 
Privy Council in Brij Narain v. Man- 
gla Prasad (5) (at p. 102 of 46 AIL) under 
the older laws ol Manu, the sun bad no 
interest during the father's lifetime, per¬ 
haps he could not claim a partition, ex¬ 
cept in exceptional circumstances during 
the lifetime of his father. But it is quite 
clear that all the debts of the father bad 
to be paid off or at any rate provided for 
before the estate was divided amongst 
the sons. So the case of the sons dividing 
the family property with the 
object of defeating the claitns of the 
creditors and making no provision for the 
payment of their debts is wholly repug¬ 


nant to the Hindu conception of the 
son’s rights and liabilities. A partition 
which is effected without providing for 
the’payment of all the just debts, other 
than those which are tainted with illega¬ 
lity or immorality, no matter whetheri 
they be joint debts of the family or the 
separate delits of the father, is not a 
bona fide partition recognized under the 
Hindu law. It would therefore follow 
that if the gross assets only have been 
partitioned and either the private debts 
have not been discharged or no arrange¬ 
ment has been made for their payment 
by leaving sufficient property in the 
hands of the father, over and above 
his legal share in the net assets, the 
liability of the sons cannot come to 
an end merely because there has been a 
separation in the joint status of the fa¬ 
mily. The father can insist on the pay¬ 
ment of all his debts before the actual 
division of the property. His right is 
not extinguished automatically by a mere 
legal separation. It follows that the 
creditors’ remedy continues even after 
bis legal separation and till the actual 
division, and if the division takes place 
in utter disregard of their right the par¬ 
tition is not a bona fide one and is not 
binding upon them. 

On the other hand, if at the time ^ of 
the partition there is an honest division 
of the net assets only, after making full 
provision for the payment of all the! 
just debts of the father it seems diffioultj 
to hold that the sons have not dis¬ 
charged their pious obligation. There! 
are three ways in which a proper arrange¬ 
ment can be made. The debts may be 
actually paid pff, in which case no fur¬ 
ther trouble would arise. Similarly if the 
father’s share is more than sufficient to 
pay off all his debts, no difficulty will 
be left. The debts may also be divided 
among the sons by a mutual contract. 
The liability to pay the debts may then 
perhaps be enforced in equity only 
against the son who has undertaken to 
pay it. It would be doubtful whether 
the simple money creditor has any civil 
right based on the pious obligation of 
the son which he can enforce. If pro¬ 
perty is sufficient to pay off the just debts 
(principal and interest) of the father in 
addition to his legal share in the remain¬ 
ing assets and the division is only of 
the net assets, the sons have obviously 
discharged their pious obligation to pay 
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his debts. If the father does not there¬ 
after pay his debts and by transfer puts 
the property out of the reach of his cre¬ 
ditors, there is a breach of obligation 
on his part committed subsequent to the 
partition. I do not see on what valid 
ground the creditor can enforce the pious 
obligation of the sons twice over by pro¬ 
ceeding against the property which they 
have received out of the net assets only. 

No Hindu text lias been brought to 
our notice which enjoins upon the sons 
the duty to discharge the pious obliga¬ 
tion twice over. If the sons have provided 
for the payment, it ought to be as good 
as their actual discharge. There being 
no charge or lien on account of the sim¬ 
ple debts, it would be against all princi¬ 
ples of equity, justice and good con¬ 
science, and certainly not authorized by 
any known Hindu text, if the sons were 
to bo called upon to pay the debts a se¬ 
cond time. 

Coming to the cases of our own High 
Court, the first is Gaya Prasad v. Murli 
Dhar (4^ The Bench held that the se¬ 
paration of the family put an end to the 
creditor’s right to recover his debt from 
the share of the separated son if the 
partition took place before attachment, 
even though it was with the express 
object of avoiding attachment and even 
if it had the effect of defeating or delay¬ 
ing the attachment. It was remarked 
that the mere fact that the object of 
the son was to save the joint 
family property from the hands of 
the creditors of the father would 
not render the partition voidable. In 
view of the reasons given above 
I would say. with great respect, that 
this case did not lay down the correct 
law. Sons cannot professedly partition 
the gross assets and refuse to pay the 
father’s debts. 

The second case is Ram Saran Das v. 
Bhagwan Singh (10). decided by a Bench 
of which I was a member. The invali¬ 
dity of the partition was not challenged 
in appeal before us. Nor was it suggested 
that it was not a bona tide partition. 
Relying upon Gaya Prasad v. Mv-rli 
Dhar ( 4 ), it was held that the effect of a 
partition between the sons and their father 
is to exempt their individual shares 
acquired on partition from liability to at¬ 
tachment in execution of a money decree 

(Id) A. I. R. 1929 All. 776=l-2-3 I. C.~~673=:52 
All. 71. 


against the father. As the bona fide nature 
of the partition was assumed in it, the 
case is no authority for the proposition 
that the same rule would'apply to a mala 
fide partition where there is no proper 
arrangement for the payment of the 
father’s debts. 

The third case is Ajadhia Prasad v. 
Data Ram (11), decided by Young, J. and 
myself. In that case the family consis¬ 
ted of the grandfather, who was the 
manager, the father and his sons. In 
execution of a simple money decree 
against the father'alone his share was sold 
at auction. When an objection had been 
raised by the grandsons it was expressly 
stated by the decree-holder that he had 
only put up for sale the rights and inter¬ 
ests of the father, with which the objec¬ 
tors had no concern. W^e distinctly held 
that the rights and interests of the 
father alone had been sold and the com¬ 
bined interest of the father and the 
grandsons had not been sold. This find¬ 
ing was quite sufficient for the dismissal 
of the appeal. We however went on to 
observe, which was in the nature of an 
obiter dictum that as the father was not 
the manager the case did not come with¬ 
in the scope of any of the propositions 
laid down by their Lordships of the Privy 
Council in Brij Narain v. 2Iangla 
Prasad (5). We thought that in principle 
it seemed to follow that, in the absence 
of any express authority to the contrary, 
the interest of the minor grandsons could 
not be held liable for the personal debt 
of the father when the grandfather was 
alive and was the manager. I must 
confess that on a reconsideration I now 
think that this observation was in¬ 
correct. My learned brother Young. J., 
concurs in this view. 

The propositions laid down by their 
Lordships of the Privy Council relate to 
joint families and cannot be considered 
as criving an exhaustive list so as ’to ex¬ 
clude the liability of a separated son. 

The answer to the second question is' 
simple. As regards debts incurred by a 
manager of a family, whether he be the 
father or not, which are required for 
family necessity or for family benefit, 
they are contracted on behalf of all the 
members who are represented by the 
manager in their dealings with the out-! 
side world. It cannot be doubted thatl 


(11) A. I. R. 1931 All. 131=130 I. 0. 1. 
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the entire joint family property is liable 
for suoh debts. 

“After SQ'iJaratioa the family members shall pay 
the family debt in proportion to their share iti 
the iuheritaace (Vishnu) : vide Dt. Jha’s boob 

p. 216.” 

On the other hand it is equally clear 
that the other members of the family 
not being his sons are not bound by 
his separate debts which are taken by 
him for his personal purposes. 

Coming to the third and fourth ques¬ 
tions which have been referred to us, it 
has been held by a Full Bench of this 
Court in Anand Prakash v. Narain Das 
Dori Lai (12) that where Uio father, who 
was the manager of tho joint’family own¬ 
ing ancestral property, was alone declared 
insolvent, his minor sons were under an 
obligation to discharge his debts, if not 
tainted with illegality or immorality that 
although the interests of the sons in tho 
joint estate did not vest in tho receiver 
upon the father’s insolvency it was open 
to the receiver in insolvency to seize the 
sons' shares and sell the same in order 
to satisfy their father's debts. The 
decision was based substantially on the 
ground that in view of the pious obliga¬ 
tion, the father had power to sell his 
eon’s interest also and that suoh power 
was " property ’’ within the meaning of 
S. 23, Provincial Insolvency Act. The 
learned Judges distinguished the case of 
Sat Narayan v. Behari Lai (13) and 
affirmed the view previously expressed by 
Mukerji, J., and myself in Om Prakash v. 
Moti Ham (14). 

Where the partition has not been a 
bona fide one in the sense referred to 
above, that is where the gross assets 
have been divided without making 
arrangement for the payment of the 
father’s debts, the liability of the sons 
to pay those debts continues as before. 
Tho father’s right to insist on the pay¬ 
ment of his debts before the actual divi¬ 
sion of the property has not been ex¬ 
tinguished inasmuch as tho pious obliga- 
Ition of the sons has not been discharged. 
If the father is declared insolvent, the 
■receiver who takes his place should have 
the right bo enforce the same remedy. 

Tho question whether this right can 
be enforced in tho insolvency Court or 

(12) A. I. R. 1931 All. 162. 

(13) A. I. R. 1925 P. C. 18=84 1. C. 853=52 I. 

A. 22=6 Lah. 1 (P. C.). 

(14) A. I. R. 192G All. 447=94 I. C. 175=43 

All. 400. 


by a separate suit, is purely a matter of 
procedure and not of substantive law. 

Section 4, Provincial Insolvency Act, 
1920, gives to the insolvency Court 
full power to decide “ all questions 
whether of title or priority or of any 
nature whatsoever. ” S. 59 of the Act 
enjoins upon the receiver the duty of 
realizing the property of the debtor and 
distributing tho dividends among the 
creditors entitled thereto by selling all 
or any part of tho property of tho 
insolvent. Simple money creditors can¬ 
not sue the insolvent separately, but 
must realize their debts through the 
insolvency Court. They have to prove 
their debts, but the realization of the 
assets and their distribution are to be 
done by the receiver. There is thereforoi 
no reason why the receiver should be^ 
compelled to go outside the insolvency 
Court and file a separate regular suit to 
enforce the payment of the creditor’s, 
debts out of the shares in the joint pro-' 
perty, which have been taken by the 
separated sons, without making arrange¬ 
ment for their payment. 

Lastly we come to the fifth question. 
It is clear that where a manager of the 
family has taken debts which are family 
debts, that is, debts taken for family 
necessity or benefit, they are debts 
incurred on behalf of all the members, 
and they are all liable to pay tho same. 
On the other hand, if the managing 
member has incurred debts for his own 
purpose then the members other than his 
own sons and grandsons are not at all 
liable to pay the same out of their 
shares received on partition. If the 
debts had been contracted by the manag¬ 
ing member and are family debts, then 
the insolvency of the manager would 
vest in the receiver the right to seize 
the property allotted to various members 
by partition without making provision 
for the joint debts. 

As pointed out above the Full Bench 
in Anand Prakash v. Narain (12) held 
that the power of tho father to 'sell the 
family property in payment of his own 
debts was “property” within the meaning 
of S. 28, Provincial Insolvency Act, and 
therefore vested in the receiver. The 
soundness of this decision is not in ques¬ 
tion before us. 

The original Hindu texts, though lay- 
ing down that the debts of the father 
must be paid before the division of the 
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property, do not in express terms say 
that the father has the power to alienate 
family property in payment of his debts. 
But such power has been implied, and 
has now been held by the Pull Bench to 
“property.” 

In the case of debts incurred for family 
necessity by the manager, the latter has 
been given power by texts. There is the 
text of Brihaspati that the managing 
members of a joint family can make a 
mortgage, sale, or a gift of joint immo¬ 
vable property “during a time of distress, 
for the support of the family and for 
religous purposes." Dr. Jha in his book 
on p. 218 has quoted a text of Katyayana: 
‘‘Debts incurred by the family members, for the 
maintenanoe of the family .... all these 
debts should be regarded as ‘incurred under dis¬ 
tressing circumstance’ and shall be paid by 
the bead of the family." 

The manager is not merely an agent of 
the other members of the family some 
of whom may be minors newly born, 
but is also a joint owner. So long as 
the family is undivided his interest ex¬ 
tends over the whole of the joint pro¬ 
perty and he has no defined share in it. 
He has power to alienate joint property 
to pay ofif joint debts of the family. 
When the manager has power to trans¬ 
fer the family property for payment of 
just debts of the family, I fail to see 
why in the case of the manager his 
power to sell should also not be 
“property" so as to vest in the receiver. 

The question whether the remedy of 
the receiver to proceed against the joint 
property is in the insolvency proceedings 
or by a separate suit being purely a 
matter of procedure and not of substan¬ 
tive Hiudu law, the principle enunciated 
in the Full Bench case of Anayid Prakash 
j(l2) applies with equal force to the insol- 
■vency of the manager so far as the pay¬ 
ment of family debts is concerned. If 
;that case lays down the law correctly, 
there cannot be a different answer 
in the case of a manager so far as family 
debts are concerned. 

It follows that if after his insolvency 
a partition takes place without making 
provision for the payment of the family 
debts it would not, as discussed above, 
be a bona fide partition at all, and will 
not be binding on the receiver. Such a 
mala fide partition cannot destroy the 
right to pay off the family debts which 
has become vested in the receiver. On 
the other hand, his insolvency after 


separation would vest no such right in 
the receiver. 

Under S. 4, Provincial Insolvency Act, 
the Court has ample jurisdiction to de¬ 
cide against the other members whether 
particular debts are such as are binding 
on the family. Of course, the burden 
of proving that the debts are of such a 
nature will always be on the receiver, 
and the Court will have to try the issue 
as if in a regular civil suit after properly 
impleading the other members. If the 
issue is likely to be of a complicated 
nature, the Court has discretion under 
S. 4 to direct the receiver to proceed by 
a regular suit. 

Therefore my answers to the first four 
questions are in the affirmative and to 
the fifth question in the negative. 


Mukerji. J. —(After stating facts as 
given in the order of reference and the 
question referred his Lordship pro¬ 
ceeded). The principle question is ques¬ 
tion 1, and there is a divergence of judicial 
opinion on it. The Madras opinion has 
now undergone a change and the majo¬ 
rity of the Judges in a Full Bench case 
have definitely answered the question in 
the affirmative' see Suhrdmaniya Ayydr 
V. Sabapdthy Ayyar (3). In Bombay a 
Division Bench has taken the sanje view 
in Annabkat v. Skivappa (15) and a Full 
Bench decision in Oudh, Rdghu Ndnddn 
Prdsad v. Jlfofi Rdin, A. I. 1929 Oudh 
p. 406 (F.B.), has also answered the 
question in the affirmative. A Patna 
case, following the older Madras cases 
which are now to be treated _ as over¬ 
ruled, has accepted the old view as it 
prevailed in Madras, and has answered 
the question in the negative. n le 
Allahabad High Court the opinion was 
divided, the majority of the cases 
answering in the negative and this has 
necessitated a reference to the Full Bench. 

In this state of divided opinion among 
the highest Courts in India and there 
being no direct authority of the Privy 
Council bearing on the point it is open 
to us to examine the point raised in¬ 
dependently and with reference to the 
of the Hindu law itself. 


The peculiarity of Hindu law, as inter¬ 
preted by the author of the Mitakshara, 
is this: that while on the one hand a son 
and grandson is allowed to acquire a 

A. I. R. 192S Bom. 232=110 I, C. 269=52 
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share iu the ancestral property jointly 
with the father and grandfather, they 
are laid under an obligation to pay the 
debt of the father and grandfather. The 
question therefore that arises is whether 
this liability to pay the debt is in any 
way dependent on the character of the 
estate acquired by the son and grandson 
by birth. In the case of the self-acquired 
property of the father or grandfather 
the law is the same as prevails in pro¬ 
bably therest of the world, namely, 
the heir is liable for the debt of the 
deceased to the extent of the property 
inherited by him. Under the Mitak- 
shara law, however ^n the case of an¬ 
cestral property or in the case of a joint 
family property, the acquisition of right 
is not by inheritance but by birth and, 
therefore ordinarily there can be no ques¬ 
tion of any liability arising owing to 
the assets of a deceased person. A de¬ 
ceased person in such cases leaves no 
assets whatsoever. 

If we closely examine the entire 
Bcbeme of the Mitakashara law, we shall 
be able to understand what was really 
meant and how the conflicting interests 
of the father and grandfather have been 
reconciled with the interests of son and 
grandson. 

So far as a debt is incurred for the 
benefit of the joint family, the liability 
of the whole family is there, irrespective 
of who may be the person who incurred 
the debt. Indeed the texts have gone even 
so far as to allow a liability to arise 
even where a servant has contracted a 
debt, in the interest of his master’s fa¬ 
mily. For Manu-says in Ch. 8, Sloka 
167: 

"Should oven a servant effect a transaction 
ior the sake of the family, the master, whether 
in his own country or abroad, should not repu¬ 
diate it." 

The doctrine of legal necessity is well 
known and it authorizes, according to the 
text on which the doctrine is based, a 
single member of a joint Hindu family 
to transfer the family property. This 
doctrine is based on a text of Brihaspati 
as quoted by Ratnakara and has been 
translated as follows : 

"Kvea a single individual may conclude a 
donation, mortgage or sale of immovable pro¬ 
perty duriDK a season of distress for the sake of 
the family and especially for pious purposes." 

The text is also quoted in the Mitak- 
shara. Again the sage Yajnyavalkya, in 
Ch. 2. Sloka 46 says : 


Any debt contracted in a joint family for 
the maintenance of tho members thereof should 
be repaid by the head of the family. On his 
death or on his departure to a foreign country 
tho member who inherited tho property must 
repay it. " 

The question of joint family debt, 
therefore stands entirely on a different 
footing. 

Now to go back to the apparent con¬ 
flict between the interests of the father 
and grandfather on the one hand and son 
and grandson on the other, it appears 
that the liability to pay the debts of the 
father or grandfather has nob been made 
dependent on the receipt of assets from 
the father or grandfather. It has boon 
often stated that under the old Hindu 
law, the liability to pay the father's 
debt did not depend on whether or nob 
the son or grandson had received any 
assets of the father or grandfather. 
This is stated by the author of the Mitak- 
shara in his commentary in Part 1, 
Ch. 6, S. 3, para. 14. Indeed., the liability 
of the son or grandson to pay the debt 
of the father or grandfather, in a joint 
family could not, from the very nature 
of the holding of the family estate, be 
made to depend on the assets of the 
father or grandfather. There can be no 
assets of father or grandfather, unless 
ho is separated from the rest of the 
family and then it would be a case of 
“ self-acquired ” property and not a case 
of joint family property. I shall pre¬ 
sently quote texts of undoubted autho¬ 
rity to support the view of the author of 
the Mitakshara, but, at pre.sent, I would 
point out that the author of the Mitak¬ 
shara treats the question of debt as a 
thing entirely apart from the questions of 
the constitution of the family, the nature 
of the property and inheritance. In Ch. 1 
Ss. 1 to 6, of the Vijnaneswar (tho author 
of the Mitakshara) deals with the nature 
of property, the question of inheritance, 
and the nature of joint family property. 
Then he deals with cases of pure inheri¬ 
tance and other matters. Lastly, he 
comes to treat of “debts payable by whom 
and when,” It will thus he noted that, 
under his scheme, the question of debt is a 
question which is entirely independent of 
the nature of the property or how the pro¬ 
perty is held by the several members of 
the family. 

As is well known, the Mitakshara is a 
commentary on the Smiriti of Yajnya¬ 
valkya. It will therefore be interesting to 
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know that the sage himself says on the 
question of father’s debt. I have already 
quoted a text, being Ch. 2, Sloka 46, from 
Yajnyavalkya, which deals with joint fami¬ 
ly debt. After this sloka, in the 47th slo¬ 
ka Yajnyavalkya points out that a woman 
is not bound to pay a debt contracted by 
her husband on her sons or her father 
unless it is contracted for the mainten¬ 
ance of the family. In the 48th sloka, the 
sage deals with the cases in which a son 
is not bound to pay a father’s or grand¬ 
father's debt. This sloka is the basis of 
the doctrine by which a son or grandson 
is not made liable to pay an ancestral 
debt which is tainted with immorality. 
Sloka No. 49 deals with the debts in¬ 
curred by women who are members of a 
certain profession and among whom the 
women take as much part in the profes¬ 
sion of the family as the men themselves. 
It is there laid down that where such 
women contract debts the husbands are 
also liable to liquidate them. In Sloka 
No. 50 the sage deals with the case of a 
debt contracted by a woman either alone 
or with her husband and,he lays down that 
in such a case the woman must repay the 
debt. Next comes the Sloka 51 (the 
most important text bearing on the ques¬ 
tion before us). It may be translated 
as follows: 

“If the father or the grandfather be long ab¬ 
sent in a distant country, be dead or be suf¬ 
fering from an inourabie disease the debt con¬ 
tracted by either must be repaid by the son or 
the grandson; in case of denial the claim must 
be established by evidence.’’ 

We thus see that the payment of the 
debt of the father or grandfather is not 
made dependent on receipt or acquisition 
of any assets. The sons and the grand¬ 
sons are to pay where the father or the 
grandfather is unable to pay. 

On the basis of this text it has been 
sometimes urged that the liability of a 
son or grandson to pay the debt of 
the father or grandfather does not arise 
till the father or grandfather has died. 
This is true in one sense and is untrue 
in the sense in which the doctrine is 
often sought to be utilized. 

A father or grandfather, so long as he 
is alive, is bound to pay his own debt 
and if he is unable to pay the debt from 
his own earnings or from the profits of 
the joint family property, he is entitled 
to pay it out of the whole joint family 
property and this for the simple reason 
that the son and grandson must pay the 


debt where it is left unpaid. -As I have 
already said, the question of debt, so far 
as the father or grandfather is con¬ 
cerned, is treated as a matter which has 
no concern with the nature of the fa¬ 
mily property, that is to say, whether it 
is self-acquired property or ancestral 
property. There being a debt in exis¬ 
tence, it is to be paid by the father or 
grandfather and where either from ab¬ 
sence or from disease or other incapacity 
he is unable to pay, the son and the 
grandson must pay the same. For the 
payment of his own debts a father or 
grandfather is the absolute master of the 
entire family property and no question 
of payment of the debt by the son or 
grandson in the lifetime of the father or 
grandfather can ever arise in the circum¬ 
stances. 

On this point, it would be interesting to 
recall the doctrine of antecedent debts. 
It is well-established law that a father 
or grandfather is entitled to sell the en¬ 
tire family property including the inter¬ 
ests of his sons and grandsons to pay 
his own debts where such debts are not 
tainted with immorality. It has been 
often said, but quite incorrectly, that the. 
doctrine of antecedent debt is a creation 
of the Privy Council and has no basis in 
the Hindu law itself. Nothing could be 
more wrong than this. Hindu law was a 
living law when the British took up the 
administration of justice in the country. 
To ascertain the Hindu law, pundits or 
persons versed in that law were em¬ 
ployed to expound the tenets and the 
doctrines, and it was because the Courts 
were advised and correctly so, that a 
father or grandfather in his lifetime 
could pay his own debts out of the entire 
property available, that the doctrine of 
ancetedent debts came to be acted upon 
by British Indian Courts. It could not 
have been a pure invention on the part 
of High Courts or the Privy Council. 

To go back then to the question of the 
liability of the son and grandson to pay 
the debt of the father or grandfather, 
that liability js absolute and arose only 
when the father or grandfather failed 
himself to pay the debts. This failure 
would arise in spite of family property 
being available, only when the father or 
grandfather died or went abroad and was 
not likely to return shortly. It will 
be remembered that in the days when 
these doctrines were laid down, the 
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Hindu was a migrating race and the 
prohibitions against crossing the “black 
seas” had not been imi)OS 0 d. If then 
the father, or grandfather was entitled 
to dispose of the entire property in 
which the son or grandson had an inter¬ 
est by their very birth, in order to pay 
his own debts, it would follow that a 
partition of the family property could 
take place only when there were no 
debts of the father or grandfather left to 
be repaid. So long as there was a debt 
to be repaid, the father or grandfather 
would insist on paying the same before 
a partition took place. As the father or 
grandfather had an absolute right to pay 
his debt, no son or grandson could pos¬ 
sibly object to the repayment of the 
debts before effecting a partition. A 
perusal of the texts of Smriti dealing 
with debts will show that under the 
Hindu law, the nonpayment of a just 
debt was regarded as a very heinous sin. 
We should therefore not at all be sur¬ 
prised if we find that a partition of the 
family property was directed to be ef¬ 
fected only after the payment of the 
ancestral debts. 

A very valuable book has recently 
been published by the able and learned 
Vice-Chancellor of the Allahabad Univer¬ 
sity, Dr. Mahamahopadhaya iGanganath 
Jha, under the name of 'Hindu Law in 
its Sources.’ The learned author has 
compiled the various rules of Hindu law 
on several questions, and among others 
on the question of payment of debts. I 
shall freely quote from this book as 
quotations are all supported by reference 
to the original texts where they are still 
available, and by reference to the books 
where the texts were quoted in the cases 
whore the original texts are no longer 
available. 

At p. 202 of the book, quotation No. 
210 is from the Smriti of Narada and 
has been translated as follows: 

"What is lelt after the discharge of the 
lather's obligations after the payment of 
father's debts shall be divided by the brothers: 
BO that the father may not remain a debtor: 
Institutes of Kaiada, Ch. 13, Sloka 32." 

Dr. Jolly’s translation of the same 
sloka runs as follows: 

"What remains of the paternal inheritance 
ever and above the father's obligations and 
after pa^ mont of his debts may be divided by 
the brethren so that their father continue not a 
debtor.” 

In Dr. Jha's book p. 202, quotation 


No. 211 is from Katyayana. The trans¬ 
lation is as follows: 

"The sons shall pay ott the debts and the gifts 
promised by the father and divide the remainder 
among themselves.” 

Colebrook, in bis translation of what 
appears to be the same text, has omitted 
the word “rinam” or debts; vide Cole- 
brooke’s Digest, Book 5 text No. 369, 
Yol. 5, page 479. 

If the gifts promised by the father 
take precedence over partition, the debts 
of the father have stronger claim to 
precedence. There can therefore be no 
doubt that in translating the text Cole- 
brook omitted the word “debt” either 
from inadvertence or because the text 
that was supplied to him for translation 
was incomplete. 

The quotations No. 212 and 213 at p. 
302 of Dr. Jha’s book all go to show that 
the correct rule is to pay the debts of 
the father or grandfather before divi¬ 
ding the family property. At p. 204, 
Dr. Jha quotes another text from Katya¬ 
yana and translates the same as fol¬ 
lows: 

Quotation No. 219; 

“Even when the father is alive if he is 
stricken by disease or has gone away from the 
country, his son shall pay the debts alter 20 
years.” 

The fixing of time limit of 20 years is 
meant to see if the father is returning home 
or recovers. The idea is that the father 
is to pay the debts, but where he is un¬ 
able to pay the same, the sons must pay. 
Manu in Ch. 9, Sloka 218, lays down: 

‘'.4ftcr due division of the paternal estate 
if any debt or estate of the father be found out 
let the brothers equally divide the same among 
themselves:” Translation by Moninathanath 
Shastri, JI. A., published for the Society for the 
Resuscitation of the Indian Literature. 

It is clear therefore when even after 
partition a father's pre-existing debts 
(prepartition debts) be discovered the 
sons are enjoined to ^ay the same rate- 
ably to their shares. 

On the Hindu law texts, texts which 
are all of undoubted authority, the liabi¬ 
lity of a son or grandson to pay the an¬ 
cestral debt stands supreme and stands 
irrespective of whether he has got or not 
any assets of the father or grandfather. 
It is also clear on the original Hindu rule 
of law, that a father or grandfather had 
an absolute right to have recourse to the 
entire family property including the 
shares ©f bis sons and grandsons to pay 
his own debts. It is also clear that if a 
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pro partition debt be discovered, it is the 
duty of the sons and grandsons to pay 
the same in proportion to their respective 
shares taken by them in the family pro- 
perty. 

Such being then the law, is it open to 
the members of a joint Hindu family, 
consisting of a grandfather, sons and 
grandsons, to defeat the right of the 
creditors of the grandfather simply by 
sitting down and dividing the family 
property, ignoring the entire debts of the 
grandfather ? Tn other words, if, as is 
undoubtedly the law as recognized in the 
British Indian Courts, the creditor could 
enforce a sale of the entire family pro¬ 
perty to recover the grandfather’s debts, 
could the members of the family nullify 

that right by simply telling the creditor: 

“Although all that property which you coum 
sell ace still in our possession, we won t pay you 

because we have now divided up the 

and the worst that you can do is to sell the 
share which wo have given to the grandfather. 

It is true a simple creditor has no 
charge on the property, but it is not a 
charge that he seeks to enforce. A 
simple creditor has no charge on his 
debtor’s property, yet so long as the 
debtor has not transferred any property 
and is in possession of the same, the cre¬ 
ditor can enforce hie remedy against that 
property. When the debtor sells a por¬ 
tion of bis property and the sale is a 
bona fide one., the creditor loses that 
property from his remedy against it. 
liut that is because a third party has 
purchased the property for a oonsidera- 
tion. In the case before us, to pay the 
grandfather’s debt, the sons and grand- 
sons are equally liable.' the property in 
their hands is liable, no portion of it has 
passed out of their possession for a con¬ 
sideration, and yet it is contended that 
they should be allowed to say that by 
virtue of a partition among the very 
debtors themselves,ithe creditor s remedy 
is virtually gone, if this were the law, 
it would be a very bad law indeed. 

The argument which is advanced on 
behalf of the sons and grandsons 'S this^ 

The grandfather has a right to sell ^he 

famifv property to pay his own debts 
Lly so long asthe family is joint and he 

loses it the as ent the property is par- 

But this is not a correct pro- 
Hnn of low. I havc shown fromthe 
Eo te.ts tharthis is not the idea of 
Hi^adu law. A. partition must be pre¬ 
ceded by payment of debts, but even if 
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this had not been provided for. on orJi- 
nary notions of fairness, the entire as¬ 
sets available to the creditor could not 
have been taken away, by virtue of an 
act of those who were virtually debtors 
themselves. 

No equity whatsoever comes into play 
in favour of the sons and .grandsons who 
profess to have partitioned the property. 
Then again, no text of Hindu law has been 
quoted to show that the father or grand¬ 
father's right to pay his own debts out of 
the family property exists only so long 
as the family property remains un¬ 
divided. It is true that if a debt is con¬ 
tracted after partition, the matter would 
be different. That is because the sopa- 
ration has come about before the debt 
was contracted and it cannot be said 
the father was contracting debts on the 
faith of property which was neither in 
his possession nor under his control. It 
may be that under strict Hindu law the 
separated sons’ liability would still exist, 
but the modern notions of equity will 
not probably permit of the rules being 
strictly enforced. I have already shown 
above that the liability of the sons and 
grandsons to pay the debts of the father 
or grandfather was never regarded by 
the Hindu law-givers as being dop^dent 
on the nature of the property. There- 
fore it is not correct to say that a parti¬ 
tion without paying the pre-partition 
debts of the father or grandfather will 
prevent a creditor of a pre-partition debt, 
from enforcing his remedy against what, 
was the family property before parti-l 
tion For the foregoing reasons 1 
would answer question 1 in the al-irma- 

q is not at all difficult to 
answer ' Where a debt is contracted for 
rhe boLfib of the family, all the mem¬ 
bers of the family are liable to pay the 

Dors oi liability arises on the 

of representation. There is a 
fa'^e number of texts of. Hindu law 
which recognize such liability and I may 
vftfar to without quoting them, the seye- 
i*ol ^e^ts quoted in Dr. Jha s admirable 
book* see quotations Nos. 252 to 25i at 
t,., 215 and 216, again Nos. 258 to 260 
at pp. 216 and 217. Before however the 
creditor proceeds against the whole of 
the family property he has to obtain a 
decree against the members whose pro¬ 
perty he wants to seize in execution and 
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establish the liability of such members 
for the debt. The liability may be there 
but it has to be esiahlished by means of 
a decree. I would answer question 
No. 2 also in the affirmative. 

Question 3.—It has been urged on be¬ 
half of the appellants that although it 
may be open to a father or grandfather 
to sell the entire family property to pay 
his own debts, it is not open to a re¬ 
ceiver in insolvency to proceed to sell 
the shares of the sons and grandsons in 
the insolvency proceedings. It is con¬ 
ceded that the receiver would be entitled 
to proceed against the sons and grand¬ 
sons by way of suit, to establish their 
liability by means of a suit and then to 
enforce that liability by execution of a 
decree. But it is urged that a remedy by 
way of taking proceedings in the insol¬ 
vency proceedings themselves is not open 
to the receiver. I really do not see that 
there is any substantial basis for this 
argument. A receiver, it is said, does 
not represent the creditors, but he re¬ 
presents the judgment-debtor. As a 
matter of fact, a receiver is neither a 
representative of the insolvent purely, 
nor is he purely a representative of the 
creditors. He is an officer of the Court 
and he has been created by the legis¬ 
lature to simplify procedure and to mini¬ 
mize the trouble of an indebted person 
and of bis creditors. The scheme of the 
law of insolvency is well known and is 
this: The receiver is to take hold of all 
the properties of the judgment-debtors, 
i. 6., all the properties which are avail¬ 
able to the judgment-debtor to utilize for 
the payment of his debts are available 
to the receiver for the same purpose. 
The creditors are estopped from pursuing 
their usual remedy against the debtors 
by moans of suits and executions. They 
have to go to the insolvency Court and 
prove their right to bo paid and when 
they have dono so, the receiver takes up 
their case and pays them either in full 
or rateably according as the assets of 
the insolvent will allow. If the credi¬ 
tors themselves could proceed against all 
the family property to recover their debts 
payable by the grandfather or the father. 
I fail to see why. on principle, the 
receiver should not he entitled to pursue 
the same remedies which are open to the 
creditors. The only difference is that 
the creditors are no longer entitled 
to proceed by suit and execution and the 
1931 A/67 k 68 


receiver is also not entitled to proceed 
by suit or execution, except where the 
Court grants sanction for the purpose. 
The Full Bench decision of the Madras 
High Court in the matter of Balusaini 
Ayijar (l) has been relied on on behalf of 
the appellants. With all respycfc, I fail 
to see eye to eye with the decision and 
have no hesitation in answering the 
question in the affirmative. 

Point No. 4.— In the circumstances 
mentioned in the question, namely, where 
a simple money debt, binding on the 
entire family, remains unpaid and the 
members of the family enter into a 
partition without making any pro¬ 
vision for the payment of the family 
debt, there can be no doubt, that the 
creditor may bring a suit against all the 
members of the family and obtain 
an adjudication to the effect that the 
debt was incurred by the head of the 
family or other members of the family 
for the benefit of the family, and on 
getting a decree, may proceed to attach 
and sell the individual shares of the 
divided members of the family aud realise 
the money. The question now to be 
answered is whether, if the principal 
members of the family, who. we take it, 
incurred the debt are declared insolvents, 
can the receiver in insf)lv6noy have 
recourse directly to the sbai'es of the 
members who have not been declared 
insolvents, in the order to realise the 
debts payable by the insolvent ? 

Now there is an essential difference 
between the right of a father to sell his 
sons’ share in the family property to 
pay his own debts, and the power of a 
manager or managers of a family to 
pay the debts incurred by them, as 
managers of the family out of the shares 
belonging to the other members of the 
family. Suppose A, }}. C and D are 
members of a joint Hindu family and A 
is the manager. Ji, C, and D not being 
SODS of A. but being say, brothers and 
nephews of A. A borrows a sum of 
Ks. 1.000 from P' on a promissory note 
in order to pay arrears of l ind revetiue 
or say for the marriage of li’s daughter. 
If K brings a suit for recovery of the 
money against A on the promissory note 
and recovers a decree, he cannot, in 
execution of that decree, attach the 
shares in the family property, belonging 
to B, Cand D. In execution of the decree 
he can bring to sale only the individual 
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share of A and no more. If however A were 
the father of B, C and D and then if the 
decree were against A alone, E would be 
entitled to take out execution against 
the entire family property belonging to 
A, B, C and B and to sell it, on the sole 
ground that A was the father of B, C and 
D. The only case in which E would 
not he able to attach and sell the entire 
family property would bo the case of 
the debt being tainted with immorality. 

The difference between the father’s 
position and the position of the manager 
of the family who was not a father, was 
clearly recognised by their Lordships of 
the Privy Council in the famous case of 
Brij Narain v. Mangla Prasad (5) (at 
p. lOi of 46 All.). In respect of the 
managing coparcener of a joint un¬ 
divided estate their Lordships simply 

said : a- 

“The managing copacccuer of a joint unni- 

vided estate cannot alienate or burden the 
estate qn-i the manager except for purposes of 
legal necessity.” 

But in the case of the father and sons 

their Lordships said that the father could. 

“ lay the estate open to be taken hi e.tecution 
proceeding on a decree for payment of that 
debt,” 

The same could not be said of a simple 
mcney decree made against the mana¬ 
ging member of family even if the debt 
were incurred for family necessity. 

On the Hindu law texts, there can be 
no manner of doubt that the power of 
the managing member of a family to 
bind the other members in respect of 
debts incurred by himself arises out of 
the principle of agency, arising out of a 
necessity alone. It is not the case of 
the manager being appointed an agent 
by other members of the.family some 
of whom may.undoubtedly be minors. 

Let us consider this point at length. 
The Mitakshara in Ch. 1, S. 1, plaoi. 
turn 27. points out that the family pro¬ 
perty is meant for the support of all, 
whether born or unborn, and therefore 
no gift or sale can be made of the family 
property. Then (in placitum 28) the 
learned author says that there is an ex¬ 
ception to this principle. The exception, 
be points cut, is based on a text of 
Bribaspati as quoted by Ratnakar 

and runs as follows: 

“ Even a single individual may conclude 
a donation, a mortgage, or a sale of immovable 
property, during a season of distress, for the 
sake of family and tspecially for pious pur- 
poses/^ 


It will be noticed that the rule is that 
there will be no sale of family property 
and the exception is' necessity. The 
right of an individual member to trans¬ 
fer the property arises because neces¬ 
sity constitutes itself the agent of other 
members. Can it then be said that the 
individual member has a ** power ” to 
sell or transfer, which may be described 
as " property ” which may be trans¬ 
ferred or vested in a receiver as the 
property of the individual? This 
“ power to transfer" is not confined to 
the managing member. The words “even 
a single individual ” exclude the idea of 
the managing member. Indeed, in the 
case of payment of a debt incurred from 
necessity the texts have gone so fir as 
to say that where even a servant incurs 
a debt for the bacefit of the family, 
it is the duty of the master to pay the 
same; sea for example Manu 8, S. 167, 
quoted at No. 270, p. 219 by Dr. Jha in 
his admirable book “ Hindu Law in its 

Sources." The translation is as follows: 

“Should even a servant e0ect a transaction 
for the sake of the family, the master, whether 
in his own country or abroad, should not re¬ 
pudiate it.” 

The commentator Medatithi comments 


a this sloka as follows; 

“ During the master’s absence, whatever the 
rvaut does for the maintenance of the 
,mily must be held to be valid. 

Now, no doubt, the creditor may bring 
suit against the servant for the money 
orrowed by him for bis master’s sake. 
Ian the creditor then, by obtaining a 
ecree against the servant proceed to 
ell the master’s property because the 
ervant borrowed the money for the 

naster’s family necessity 
aw enjoins it as the masters duty to 
,ay the same? No doubt if the creditor 
rings the suit against the servant and 
he Lster both, or against the master 
.lone, on the ground of ^Sency 

n the servant to contract the debt, the 

lecree, when obtained, will be execu- 
ableagainstthe master's property. No¬ 
body would say that the servant had 
i power to sell the family property and 
hat power to sell may be utilized by the 
;ervact’3 receiver in insolvency and 
he receiver may seize the masters pro- 

lerty to realize the debt. 

There are numerous texts which have 
leen all collected together from the 
jmritis to show that debts incurred for 
amily necessity, by whomsoever i 
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may be, must be paid by all for whose 
benefit the debt has been incurred. For 
these texts see Dr. Jha’s “Hindu Law in 
its sources,” pp. 215 to 217, paras. 252 
to 270. 

Now to go back to the question before 
us, wo havo to decide whether a debt 
incurred individually by a single mem¬ 
ber of the family, for the benefit of it, 
can be realized in the insolvency juris¬ 
diction of a Court when the borrower 
alone has been declared to be an insol¬ 
vent? The liability of the several mem¬ 
bers of the family who are not insol¬ 
vents has to be declared by a suit by 
the creditor or receiver in insolvency and 
when a decree is obtained against the 
individual members, in execution of that 
decree the individual shares of the non¬ 
insolvent members may be brought to 
*sale. In the illustration given above, 
let us take it that A becomes an insol¬ 
vent on account of the promissory note 
of Rs. 1,000 that he executed in favour 
of JiJ, Now if A could make out a case of 
“ distress” and sell a portion of the fa¬ 
mily property to pay off the debt in¬ 
curred by him under the promissory 
note, he, no doubt, might effect a sale 
which would bind the individual mem¬ 
bers of the family. But if there be no 
case of “distress”, A would have no right 
to sell any portion of the family pro¬ 
perty simply because he had to borrow 
money on a particular occasion to meet 
a family necessity. 

Take, for the sake of example, this 
case; The family consists'of .4, B, C and 
D and has a large property consisting of 
Government promissory notes and landed 
property. The Government promissory 
notes, let us further take, yield Rs. 5,000 
every six months as interest, payable on 
15th March and 15bb September every 
year. Now suppose the land revenue 
payable in May has remained unpaid, 
and on 1st September this being sought 
to be recovered by the Collector’s peon, 
by the arrest of the manager of the 
family. The manager borrows money 
froip the village banker by executing a 
promissory note for Rs. 1,000 and pays 
it. He knows that 15 days later he 
would recover Rs. 5,000 from the Govern¬ 
ment Treasury as the interest of the 
Government promissory notes and he 
would pay up the hanker. Surely, after 
borrowing Rs. 1,000 A could nob be en¬ 
titled to sell a part of the zamindari 
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property so as to bind the other members 
of the family, although 15 days later a 
sum of Rs. 5,000 was available in order 
to pay off the debt. There is no case of 
“distress” which would justify an indivi¬ 
dual member of the family to sell a 
portion of the family property, but if 
A be the father and if A should sell a 
part of the family property on 10th 
September (having incurred the debt of 
1st September) the sale would be bind" 
ing on his sons B, C and D it being a 
bona fide sale in payment of an antece¬ 
dent debt. In the father's case there is 
no question of “distress”. 

It will be seen from a study of the 
above illustration that there is an essen¬ 
tial difference between a father’s right 
to sell his sons’ property to pay his own 
debts and the “emergency power” of an 
individual member or even a servant to 
enter into a transaction in case of dis¬ 
tress. All debts are not incurred because 
of distress, and although a liability may 
be there to share a particular debt in¬ 
curred by one of the members of the 
family, it does not follow that the per¬ 
son who incurred the debt is entitled to 
sell the property. 

Then again, the several members of 
a joint family who are not the debtor 
but who have separated from the ma¬ 
nager may escape liability by contri¬ 
buting their individual shares to the 
debt incurred for the family. If the in¬ 
dividual quota is paid up there is no 
question of selling the shares. 

I trust I have said enough to show 
that in the case of any member of the 
family, not being the father, whether he 
be the manager or not. it cannot be said 
that he has a right to sell the family 
property simply because he has an 
“ emergency power ” and it cannot be 
said that the other members of the 
family are Liable to have their shares in 
the family property to be sold, as if they 
were the principal debtors. 

It has been said that if the non-insol¬ 
vent members of the family may be pro¬ 
ceeded against by a suit, why should it 
not be possible for a receiver to proceed 
by way of an application before the in¬ 
solvency .Judge in order to establish the 
liability of the non-insolvent members 
of the family and then, after establish¬ 
ment of tbe liability, to proceed to exe¬ 
cute, as it were, the decree so obtainefl. 
The suggestion may bo plausible, out 
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surely it is not safe or even right. The 
insolvency Court has a limited jurisdic¬ 
tion and only in matters where the juris¬ 
diction has been granted that it may be 
exercised. The procedure in the insolvency 
Court is more or less summary. The 
right of appeal is limited. Then the 
right of appeal is not always to the same 
Court. For example, if a Subordinate 
Judge is declared to be an insolvency 
Judge, an appeal from his judgment, 
whatever may be the value of the pro¬ 
perty involved, would go to the District 
Judge, and not to the High Court. 
The insolvency Court then is a Court of 
limited jurisdiction and simply because 
in certain cases it has the power to 
decide questions of title that arises re¬ 
gularly and properly before it, it does 
follow that it is entitled to decide all 
suits and cases that do not fall within 
the purview of the Court. 

Take for example the case of the in¬ 
solvent’s debtors. The insolvent may 
have 200 debtors. The receiver may 
say: 

“The insolvency Court may decide under S. 4, 
Provincial Insolvency Act, all questions of title. 
Why should I go to other Courts to realize the 
money duo from the insolvent’s debtors. Why 
should I not make applications before the in¬ 
solvency Court asking it to adjudicate upon the 
liability of the insolvent’s debtors and then 
proceed to enforce the liability by seizing the 
debtor’s property.” 

But the question of the liability of a 
third party does not fall within the 
jurisdiction of the insolvency Court, and 
however convenient it may be to the 
receiver to apply to the insolvency 
Court, ho must go tothe regular Court to 
obtain a decree against the debtors of 
the insolvent. In the case under consi¬ 
deration the liability of the non-insol¬ 
vent members of the family has to 
be established The non-insolvent mem¬ 
bers are in no way under the juris¬ 
diction of the Court. They are not sons 
of the insolvent, whose (sons’) property ia 
as good as the insolvent's to pay the in¬ 
solvent’s debts. Therefore there is no 
analogy between the case of an insolvent 
father and the case of a manager of the 
family who has become an insolvent. 
In the father’s case it is enough that 
the father is a debtor, to seize the 
son's share for sale. The son must 
allow his share to be sold unless 
he can show that the particular debt 
sought to be realized is tainted with 


immorality. But in the case of an insol¬ 
vent manager of a Hindu family there 
is no liability of the shares of the other 
members of the family. In particular 
cases the other members of the family 
may be liable to contribute to the pay¬ 
ment of the debt incurred by the in¬ 
solvent manager. It is only when that 
the non-insolvent members fail to pay 
that the question of the sale of their 
property in execution may arise. In the 
oase of the son, as I have mentioned 
more than once, the son’s share is as 
good as the father's share. 

Let us look to S. 4, Prov. Ins. Act. 
Sub-S. (2) points out the cases in which 
a decision of the insolvency Court will 
be binding and final. These must be 
questiops 

“between, on the one hand, the debtor and the 
debtor's estate and on the other hand all claim¬ 
ants against him or it, and all persons claiming 
through, under them or any o! them.” 

A claim by the debtor or on behalf of 
the debtor's estate cannot be litigated 
in the insolvency Court. This follows 
from the language. When a receiver of 
the estate of the managing members 
will ask for an adjudication as to the 
liability of the other members of the 
family to contribute to the debt, he will 
be enforcing a claim by the insolvent 
estate against third parties. For this 
the insolvency Court has no jurisdiction. 

On a consideration of the entire law 
I am of opinion that it is not open to 
the receiver in the oase of insolvency 
of principal members of the family to 
seize the property, received by the other, 
members of the family not declared; 
insolvent to pay the family debts. The 
receiver may proceed by suit in the pio-i 
per Court for establishment of the Habi-; 
lity of the non-insolvent members, and^ 
on recovering a decree may proceed byj 
way of execution. 

Point No. 5.—For reasons given on. 
Point No. 4 my answer to Point No. 5. 
is that when the managing memberl 
of a joint Hindu family is adjudicated^ 
an insolvent on debts contracted as' 
managing member and the other mem-j 
hers of the joint family bring a suit fori 
partition subsequent to the application 
in insolvency, the receiver is not' 
entitled to sell the property allotted to 
members of the family other than the 
insolvent. But the receiver may bring 
a suit in the Court of proper jurisdiction 
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'(not being the insolvency Court) against 
ithe divided members of the family and 
establish their liability, and having done 
iSO may proceed to execute the same. 

Banerji, J. —I agree with the conclu¬ 
sions arrived at by the Ag. C. J., and for 
the reasons given by him. 

Young, J. —With regard to the 
answers to questions 1 to 5 I agree with 

the Ag. C. J. 

Bennet, J. —I agree with the judg¬ 
ment of the Hon’ble Ag. C. J., on all 
points. 

By the Court. —The answers to the 
first four questions are in the affirmative 
and the answer to the fifth question is in 
the negative. 

it.K. Beferetice answered. 
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Mukerji And Bennet, JJ. 

Satya Nidhan Banerji —Defendant— 
Appellant. 

V. 

Muhammad Hazubber AH Khan — 
Plaintitf—Itospondent. 

First Appeal No. 219 of 1930 (con¬ 
nected with P. A. F. O. No. 220 of 1930), 
Decided on 23rd December 1930, from 
order of Dist. Judge, Shahjahanpur, 
D/- 22nd August 1930. 

(a) Agra Tenancy Act (1926), S. 249 — 
“ Order passed in appeal ’* explained. 

Where an ap[)eAl is pending before a -Judge 
any order that is passed with reference to that 
appeal is “ an order passed on appeal. 

CP 533 C -2] 

(b) Interpretation of Statutes—Code deal¬ 
ing with suits and appeals—“ Suit ” has not 
same sense as " appeal. ” 

In a Code which de^ils with both suits 
and “ appeals " it cannot be said that the 
word “ suit ” has been uaed in the same sense 
as the word “ appeal. ” [P 

(c) Agra Tenancy Act (1926), S. 3_'14) 
Order dismissing appeal in default is not 
decree. 

An order dismissing an appeal on default 
does not oome within the definition of decree 
as given in 8. 3 (14i. 

(d) Agra Tenancy Act (1926). S. 249 — 
Order refusing to restore appeal dismissed 
in default is not appealable. 

No appeal lies from an order refusing to 
restore .in .appeal dismissed in default. 

[P 534 C 1] 

A. P. Paiuley and N. C. GanguH for 
Appellanc. 

Mukerji, J. —This appeal is agairisfc 
an order passed by the learned District 
Judge of Shahjahanpur by which be re* 
fused to'restoro an appeal which bad been 
dismissed by him for default. 


The preliminary point that arises is 
whether the appeal is competent. 

It appears to us that S. 249, Agra 
Tenancy Act, being Aob 3 of 192B, is con¬ 
clusive on the point. 

Seobion 249 runs as follows: 

“ No appeal shall lie from any order passed 
in appeal. ” 

Thera can be no doubt that the order 
which is complained of is an order 
passed in appeal. When an appeal is 
pending before a Judge any order that 
is passed with reference to that appeal 
must be an “ order passed in appeal. ” 
In this particular case the learned Judge 
was not seised of any original suit or 
proceeding. Ha was exercising his ap¬ 
pellate jurisdiction and the order com¬ 
plained of mast necessarily therefore be 
an *' order passed in appeal. 

If we look to the entire scheme of the 
Tenancy Act, 1926, we find that it starts 
with the heading, “Appeals from original 
decrees. ” Under it come Ss. 241 and 
242. Next comes the heading. Ap¬ 
peals from appellate decrees. ” Under 
this heading come Ss. 243 to 246. Then 
comes the heading, * Appeals from 
orders. ’’ Under this head come Ss. 247 
and 248. The case under our ccft-- 
sideration must come under the head¬ 
ing, “ Appeals from orders. ’ It has not 
been contended, and it cannot be con¬ 
tended. that the order which has been 
complained of is a decree, it being an 
order which must come under the head¬ 
ing “ Appeals from orders. ” Now 
' Ss. 247 and 248 deal with particular 
orders under which the present order 
does not come. S. 247 deals with orders 
passed by an Assistant Collector of the 
Second Class. Evidently these are orders 
passed in the exercise of original juris¬ 
diction. In S. 248, Bub-S. (l), the orders 
dealt with are clearly mentioned as 
original orders. Besides, they are orders 
passed by an Assistant Collector or a 
Collector. Sub-S. (2), S. 248, deals 
with the order passed by an Assistant 
Collector in charge of a sub-division 
under particular sections of the Act. 
Sub-S. (3) deals with orders by an As¬ 
sistant Collector of the First Glass or a 
Collector. These are orders passed in 
execution of a decree or orders which 
are not appealable as a decrse but are 
appealable as orders. Sub-S, (0 of the 
same section deals with orders in which 
an appeal would lie to the Board of 
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Eevenue. Ajiparently the order under 
consideration does not come under 
S. 248 at all. Then comes S. 249 and 
with that section the heading ends. We 
have already quoted that section. We 
see no reason why the particular order 
under consideration should escape from 
the operation of the general words used 
in that section. 

The learned counsel for the appellant 
has drawn our attention to the definition 
of the word “ decree ” to be found in 
Cl. 14, S. 3, Tenancy Act, 1926. There 
‘ decree ” is defined as this : 

“ Decree means any order whic’i so far as the 
revenue Court is concerned, fin ilh disposes of a 
suit. ” 

Now the order under appeal is, to 
start with, not an order passed by the 
Revenue Court. It-has been passed by 
the District Judge. Secondly, the order 
does not profess or does not in effect dis¬ 
pose of a suit. It disposes of an appeal. 
The appeal no doubt is a continuation of 
a suit, but that is a different meaning 
altogether. In a Code which deals 
with both “ suits ” and “ appeals ” it 
cannot be said that the word “ suit 
has been used in the same sense as the 
word “ appeal. ” Probably what was 
meant was that the word “decree” would 
include the kind of order described. But 
we cannot take it that the present order 
passed by a District Judge comes within 
the definition. 

We may further point out that if the 
appeal was a continuation of the suit, 
it had been disposed of effectually and 
finally by the order which dismissed the 
appeal for default. The further proceed¬ 
ings that took place were for restoration 
of the appeal and therefore the result 
cannot be said to have finally disposed 
of the suit or the appeal. We think that 
this argument has no force. 

[ We hold therefore that the order is not 
appealable and accordingly we dismiss 
this appeal under O. 41, R. 11, Civil P. C. 

R.M./r.K. Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Mahesh Narain Singh aiid others — 
Plaintiffs—Appellants. 

V. 

Besheshar Lonia and others — Defen¬ 
dants —Respondents. 

Execution Second Appeal No. 1829 of 
1929, Decided on 11th March 1931, 
against decision of 3rd Addl. Sub-Judge, 
Jaunpur. D/- 18th July 1929. 

(a) Civil P. C. (1908), O. 21, R. 90—Defen- 
dant or judgment^debtor not ratting plea of 
nontransferability of holding either in suit 
or execution—He it estopped from raising it 
by application under R. 90» 

^ Where a defendant or a judgment-debtor has 
a right and opportunity to contest the suit or 
an application for execution upon a specific 
ground and has not availed himself of that 
opportunity ^vith the result that the suit is 
decided against him or that the decree is al¬ 
lowed to be fully executed against him, he can¬ 
not be allowed to raise that point at a later 
stage of the case, Heoce where the defendant 
does not contest the suit on the ground of the 
nontransferability of the boldiug at earlier 
stages of the case cither in defence of the suit 
or in response to the notice issued under 0. 21, 

R. GO of the Code, he is estopped from raising 

the plea bv his application under O. 21, R. 90 : 
A. I. R. 1926 All. 412 and A. I. R. 1921 All 118, 
R^f. [P 535 C 2] 

(b) Landlord and Tenant — In 1887 occu¬ 
pancy tenant relinquishing holding and 
obtaining patta from zamindar in perpetuity 
at uniform rate—Patta providing that tenant 
was to remain in enjoyment form generation 
to generation—Tenure sought to be created 
described as bataur sharamoian — Landlord 
held to have created transferable tenancy, 

S. 20 fS), Act of 1901. not being applicable 
to this case—Agra Tenancy Act (2 of 1901), 
S. 20 (3). 

Apart from S. 20 (3), Act of 1901, there is 
nothing to prevent a landlord from creating 
a heritable and transferable tenancy- 

In 1887 an occupanev tenant relinquished 
his holding in favour of the zamindar and ob¬ 
tained from the latter a patta in perpotujtvat 
a uniform rate of tent. The patta provided 
that the grantee was to remain m possession 
and enjoyment of the holding from generation 
to oeneration, and the tenure sought to be 
created was described as bataur sharamoian. 

Held : that although a zamindar by execut¬ 
ing a deed in favour of a tenant could not make 
him a fixed rate tenant, still on a proper con¬ 
struction of the patta he must be held to have 
created a transferable tenure. There was noth¬ 
ing to prevent him from doing so in the year 
1887, i. e., before the .4et of 1901 was passed, the 
holding was therefore capable of being sold in 
execution of a decree ; 28 All. 747; Cons. 
41 .ill. 323 and A. J. R. 1926 All. iV2, Disi. 
and A. I. R. 1930 All. 315, Rel. on. [P 536 0 1] 

(c) Landlord and Tenant — It is open to 
tenant to surrender his holding and to land- 
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lord lo reconfer upon tenant same with en* 
larged powers. 

If the landlord and tenant are agreed on 
improving the position of the latter qua the 
land held by him, it is open to the tenant to 
surrender his holding and to the landlord to 
reconler the same upon the tenant with en¬ 
larged powers. [P 537 C 1] 

Baribans Sakai — for Appellants. 

Kedar Nath Sinha —for Eespondents. 

Sen, J. —This is an appeal from the 
appellate judgment of the Third Addi¬ 
tional Subordinate .Judge of Jaunpur 
oversetting a decision of a Munsif of the 
same district. Bisheshar Lonia executed 
a simple mortgage in favour of the plain- 
tilTs appellants on 15th September 1911- 
The security consisted of two houses, 
certain trees and a holding described as 
No. 12 and having an area of 1 bighas 
19 biswas and 4 dhurs. This was ori¬ 
ginally an occupancy tenure held by the 
predecessors-in-title of the mortgagor. 
On 8th September 1887, Bisheshar Lonia 
appears to have relinquished the holding 
in favour of the zaraindar Shah Moham¬ 
mad Husain and obtained from the latter 
a patta in perpetuity at a uniform rate 
of rent. The patta provided that the 
grantee was to remain in possession and 
enjoyment of the holding from generation 
to generation. The leasehold iiroperty was 
therefore heritable. The document how¬ 
ever did nob prescribe any special rule of 
inheritance. The tenure sought to be 
created under this instrument was de¬ 
scribed as bataur sharainoian. The tenure 
created therefore was not the creature 
of statute but. was the creature of a spe¬ 
cial contract and unless there was some¬ 
thing repugnant to the statute or op¬ 
posed to principles of public policy, such 
a tenure could bo validly created by a 
zamindar. 

The mortgagee sued on bis mortgage 
and obtained a preliminary decree on 4th 
July 1924. A final decree was obtained 
on 4th December 1926. Bisheshar Lonia 
does not appear to have contested the 
suit on the ground that the holding was 
not transferable and that no decree for 
sale should or could be passed in respect 
of the mortgage security. On an applica¬ 
tion for execution being made by the 
decree liolders for sale of this property, 
notice under O. 21, R. 66, Civil P.C., was 
issued to the judgment-debtor in due 
course, but the latter did not raise any 
objection on the score that the property 
was not saleable in execution of the 


decree. In due course, the decree was 
executed, the property was sold and 
eventually purchased by the decree- 
holders. The judgment-debtor applied 
under O. 21, R. 90, Civil P. C , for 
avoidance of the sale on the ground that 
the proceedings were vitiated by fraud 
• and material irregularity in publishing 
and conducting the sale. He also con¬ 
tended that the property in dispute could 
not be sold in execution of the decree 
inasmuch as it was the occupancy hold¬ 
ing of the judgment-debtor. These pleas 
were repelled by the trial Court and the 
application was dismissed on 19bh No¬ 
vember 1928. 

The judgment-debtor preferred an ap¬ 
peal which was heard by the Third Addi¬ 
tional Subordinate Judge of Jaunpur. 
The learned Judge agreed with the first 
Court that the judgment-debtor had failed 
to substantiate that the sale was vitiated 
by fraud or material irregularity in 
publishing and conducting the sale, but 
he held that in view of certain decisions 
of this Court the leasehold property was 
not transferable. Reliance was placed 
upon Majid Huaainv. Kurban Ali {A.IM. 
192o All. 412) and Kativari v. Sita Ham 
(A. I. li 1921 All. 118). Ho further held 
that, although the defendant had not 
contested the suit on the ground of the 
nontransferability of the holding at 
earlier stages of the case either in de¬ 
fence of the suit or in response to the 
notice issued under O. 21, R. 66 of the 
Code, he is not estopped from raising the 
plea by his application under 0.21, R. 90, 
Civil P. C. I may state at once that I 
do not agree with the lower appellate 
Court on this point. Where a defendant 
or a judgment-debtor has a right and 
opporttinity to contest the suit or an^ 
application for execution ujion a sp 0 cifio| 
ground and has not availed himself of 
that opportunity with the result that th 0 | 
suit is decided against him or that tho^ 
decree is allowed to be fully exeoutedj 
against him, he cannot be allowed to, 
raise that point at a later stage of thel 
case. 

To permit him to raise that point 
is obviously to take away that finality 
and repose which should, after a certain 
stage indicated by the statute, attach to 
all judicial proceedings and pronounce¬ 
ments. both upon the ground of public 
expediency as also in the interests of the 
parties concerned. 
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I am further of opinion that the lower 
appellate Court has failed to appreciate 
the nature and incidents of the mort¬ 
gaged property. The property in ques¬ 
tion was not an occupancy tenure. The 
holding in the hands of the predecessor- 
in-litle of the mortgagor was at one 
time an occupancy holding. Bisheshar 
Lonia however relinquished that holding 
in favour of the zaraindar, and under the 
lease, dated 8th September 1887, he ob¬ 
tained a fresh tenure. And as already 
pointed out this tenure was not the 
creature of statute but was the result 
of a special contract between the parties. 
In some of its incidents, this tenure bore 
a close resemblance to a fixed rate hold¬ 
ing, but it was not open to the parties 
to create a fixed rate holding by contract. 
It was held by Banerji, J., in Bachchi v. 
Bachchi (IJ that a zamindar by executing 
a deed in favour of a tenant could not 
make him a fixed rate tenant within the 
meaning of S. 8, Act 2 of 1901. A 
tenant at fixed rates is "not a tenant 
who under a contract with the zamindar 
holds at a fixed rate of rent.” I do not 
however agree with the view that w^here 
a zamindar confers upon a person a right 
bo occupy land in perpetuity at a fixed 
rate of rent, he makes him thereby an 
occupancy tenant of that land. It may 
be noticed here that under the terms of 
that instrument dealt with in Bachchia's 
case (1) the lessor did not confer upon 
the lessee a transferable right and the 
question of transferability of the holding 
was not in issue in the case. 

The decision in Bhola Nath Tewari v. 
Suraj Bali liai (2) has been pressed upon 
this Court, but the point now under con¬ 
sideration did not arise there. I am not 
laware of any law which precluded a land 
[holder in the year 1887 from conferring 
upon a tenant a heritable and transfer¬ 
able interest in the land. Upon a true 
construction of the lease referred to 
above, the zamindar intended to confer 
a right upon the lessee which was both 
heritable and transferable. The right 
to transfer has not been granted in 
terms. The document however provides 
that the property is to remain in the 
possession of the grantee from generation 
to generation and that he should possess 
all the rights as are possessed by a fixed 
rate tenant. These rights include the 

(1) [1906] 28A1I. 747={1906) A.SY.N. 219. 

(2) [iai9] 41 All. 323=49 1. 0. 357. 


right to transfer. The bestowal of such 
a right did not contravene the tenancy 
laws of the land and was not opposed 
to public policy. The principle underly¬ 
ing a transaction of this description has 
been discussed by ray learned colleague 
in a case reported in Baghunath Tewari 
v. Buddhu Bam Tewari {A> I. B. 1930 
All. 315 at p. 317). I am in complete 
accord with his view. Reference has 
been made to the decision of this Court 
in ^lajid Husain v. Kurban Alt {A. I. B. 
1926 All. 412). This case has no applica¬ 
tion to the facts of the case in hand. The 
lease in the present case was executed 
when Act 12 of 1881 was in force. There 
was no provision in that Act correspond¬ 
ing to S. 20, sub-S. (3), Act 2 of 1901. 
This subsection could nob operate retros¬ 
pectively upon the rights of the parties 
under the document, dated 8th Septem¬ 
ber 1887. In my view the interest of; 
the judffmenb-debtor in plot 12 was! 
capable of being sold in execution of a 
decree. I would * accordingly allow bhei 
appeal, set aside the order of the lower 
appellate Court and restore that of the 
Court of first instance. 

Niamatullah, J. —I entirely agree, 
.^part from S. 20, sub-S. (3), Act 2 of 
1901, which is not applicable to this case, 
there is nothing to prevent a landlord 
from creating a heritable and transfer¬ 
able tenancy by executing a registered 
lease in favour of the grantee. Where 
the lease expressly confers upon the 
grantee the right to transfer the bolding 
or part thereof, no difficulty can-arise. 
The law does not prescribe any particu¬ 
lar mode or expression by which alone 
transferable rights can be conferred upon 
a grantee. The intention to create such 
rights may be expressed by any appro¬ 
priate words emj)loyed in the instrument 
conferring them. In the case before us 
the landlord professed to create a fixed- 
rate tenancy, which is transferable. He 
must therefore have intended bo confer 
upon the lessee all the rights which are 
enjoyed by a fixed-rate tenant including 
the right to transfer. 

A fixed-rate tenancy in the technical 
sense cannot however, be created by a 
landlord for the obvious • reason that a 
bolding of that description as defined in 
S. 5. Act 12 of 1881, and S, 8, Act 2 of 
1901,'must be in a permanently settled 
district and the tenant must have held 
it from the time of the permanent set- 
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tlement. conditions which, unless the 
tenure already exists, cannot bo brought 
into existence by the landlord. As al¬ 
ready stated there was nothing to pre¬ 
vent a landlord from creating a transfer¬ 
able tenancy, at any rate before Act 2 of 
1901 was passed. Where the law pro¬ 
vides a particular mode of devolution on 
the death of a tenant, it is not permis¬ 
sible for the landlord to create a ten¬ 
ancy carrying with it a different rule of 
succession. Any attempt to circumvent 
the rule of inheritance laid down by 
special enactment will be abortive. 
This question however does not arise in 
the case before us. All we are con¬ 
cerned with is whether Bisheshar Lonia 
had a transferable right in the land to 
which the lease in his favour related. 
If it is conceded that the landlord in¬ 
tended to confer upon him the right of 
transfer, as X think he did by the use of 
the word “ sharahrnoian ” in the lease, 
nothing in Act 2 of 1901 which was sub¬ 
sequently passed could alfect the right 
of transfer which he previously en¬ 
joyed. 

It has been argued that it is not open 
to a landlord to alter the terms of the 
tenancy already existing between the 
parties to a lease. Without expressing 
any opinion on the legal proposition in¬ 
volved in the contention, I am prepared 
to hold that the transaction we are con¬ 
cerned with was valid, even though 
Bisheshar Xjonia was an occupancy ten¬ 
ant before he obtained the lease which 
considerably added to his rights. If the 
ilandlorJ and tenant are agreed on im- 
Iproving the position of the latter qua the 
'land held by him, it is open to the ten¬ 
ant to surrender hia holding and to the 
landlord to reconfer the same upon the 
tenant with enlarged powers. In the 
case before us this is what happened in 
substance. Bisheshar Lionia agreed to 
accept the rights mentioned in the lease 
granted to him. The landlord who was 
equally willing to confer those rights 
should be deemed to have accepted the 
surrender implied in the act of the ten- 
ant and to have made a fresh grant in 
terms stated in the lease. S'or these 
reasons I am clearly of opinion that the 
argument above referred to is not sound. 
For tlie foregoing reasons I am in agree¬ 
ment with the view expressed by my 
learned colleague. The decree passed 
by the lower appellate Court is not sus¬ 
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tainable and I agree in the order pro¬ 
posed. 

S.N./k.K. Appeal alloived. 
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Muker.ti and Bennet, JJ. 

Ram Sewak Kueri —Appellant. 

V. 

Ra^n Rup Teli and anothei — Respon¬ 
dents. 

First Appeal No. 16 of 1930, Decided 
on 23rd December 1930, against order of 
Second Addl. Sub-Judge, Jaunpur, D/- 
13th December 1929. 

Deed—Con*truction—Mortgage bond — De¬ 
fault in paying interest is not act of bad faith. 

Where the annual interest was payable and 
the deed stated that “ in the cvso of default of 
payment at the time fixed or on the discovery 
taking place within the stipulated period of any 
act of bad faith, the creditor would be entitled 
to recover his money, principal and interest, in 
any way by filing a suit.” 

Held: that the act of bad faith which the par¬ 
ties had iu contemplation was not the more de¬ 
fault in the payment of annual interest. A per¬ 
son failing to pay interest might be causing a 
breach of contract but could not in the usual sense 
be said to be acting in bad faith. ‘‘Bad faith” 
would connote someotber acts, e. g,, destruction 
of the property mortgaged by the mortgagor etc. 
but not failure to pay interest which may be due 
to mortgagor’s negligence or inability to pay it 
at proper time. [P 539 O 1] 

Shiva Prasad Sinha — for Appellant. 

llaribans Sahai —for Respondents. 

Bennet, J. —This is a defendant’s ap¬ 
peal against an order of remand by a 
lower appellate Court. The plaintiff 
brought a suit for sale on the basis of a 
mortgage bond executed on 12th May 
1912 by Muneshwar. the father of the de¬ 
fendant in favour of Bihari Lai, the pre¬ 
decessor of the plaintiff for Rs 400. 
This bond provided for interest at the 
rate of 14 annas per cent per mensem, 
and it further provided that interest 
would be paid yearly. There was no 
stipulation in the bond for the iiayraent 
of compound interest. The bond provi¬ 
ded that the principal would be paid 
within five years. The defence which 
has been urged before us is that the bond 
is time barred because the period of limi¬ 
tation should run from the end of the 
first year, that is, 12th May 1913 when 
as is admitted, no interest was paid. 
The suit was not brought until 9cb April 
1929, and this is within a period of 12 
years from the date when the prinoii'al 
money became due under the bond, that 
is, I2tb May 1917. The question there¬ 
fore in appeal turns solely on the con- 
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struction of certain provisions which the 
defendant claims relate to the failure 
to pay annual interest. The provisions 
are as follows: 

"Dar surat wada khilafi yn. nndar wada kisi 
tarahki had ahdi zihur pizir ho to dayan ko 
ikhtiyar ha^al ho gajif tor se mumkin ho baia- 
hil nalish muhligh mazkura bala asal mat sud 
loasiil kar lexoe 

It is argued for the appellant that 
these words cover the default of the pay¬ 
ment of interest. We consider that the 
use of such words for this purpose would 
be a very extraordinary use, and no 
authority is shown for the proposition 
that these words are used in that sense. 
We would translate the particular words 
as follows: 

“Id the case of default of paymout at the 
time fixed or on the discovery taking place with¬ 
in the stipulated period of any act of bad faith 
then the creditor would be entitled to recover 
his money, principal and interest in any .way bj' 
filiDi^ a suit." 

We consider that the act of bad faith 
which the parties had in contemplation 
was not the mere default in the payment 
of annual interest A person who fails 
to pay interest cannot in the usual sense 
of the words be said to be acting in bad 
faith. He is no doubt breaking‘a term of 
his contract but he is doing so either from 
negligence or from inability to pay, and 
it does not appear that there is any ques¬ 
tion of bad faith in his action. It was 
contended by the learned counsel for the 
appellant that these words could not 
bear any other meaning. But we consi¬ 
der that under the oiroumstanoes of this 
case it is quite possible that they could 
bear another meaning. The property in 
question which was mortgaged consisted 
of a house and zamindari and in the deed 
there was a recital that this property 
was free from all encumbrances. One 
act of bad faith which might become ap¬ 
parent during the period stipulated would 
ibe the fact that there had been some 
iprevious incumbrances which the raort- 
jgagor had concealed from the mortgagee. 
.Another act of bad faith could be the 
destruction of the property by the mort¬ 
gagor such as by burning intentionally 
this house. There is therefore a mean 
ing which might be attached to those words 
and we consider that the meaning which 
the appellant desires to attach is a mean¬ 
ing which the words would not cover in 
their ordinary sense. Accordingly we 
hold that the meaning placed by the lower 
appellate Court on this condition in the 


mortgage is the correct meaning, There 
was therefore no default by the mort¬ 
gagor which would entitle the mort¬ 
gagee to realize the whole of the mort¬ 
gage money within the period of five 
years. Eiraitation therefore dates from 
the expiry of the period of five years and 
the suit is within time. Accordingly we 
dismiss this appeal with costs. 

B.V./r.k. Appeal dismissed. 
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Mukerji and Brnnet, JJ. 

Collector of - Decree-holder - 

Appellant. 

V. 

Bindrahan — Judgment-debtor — Res¬ 
pondent. 

Execution * First Appeal No. 118 of 
1930, Decided on I8th December 1930, 
against decision of'Sub-Judge, Mainpuri, 

D/- 26th November 1929. 

Civil P.C. (19081, O. 20, R. 12 (2), and 
S. 47 —Ascessment of mesne profits is pro¬ 
ceeding in suit and not in execution—Plain¬ 
tiff should assess mesne profits and pay 
court-fees—Court-fees. 

The assessment of mesne profits is a proceed¬ 
ing in the suit and it has nothing to do with 
the execution department. When the mesne 
profits are assessed a final decree is to be 
p.is8ed. The law requires the plaintiff in a 
claim for mesne profits, to assess the amount 
of mesne profits and to pw court-fee on that 
amount. When on a subsequent enquiry an 
assessment of mesne profits is-made, if -any fur¬ 
ther court-fee is payable, it has to be paid. On 
payment of the court-fee a regular decree comes 
into oxistenoa. 539 C 1] 

U. S. Bajpai~ior Appellant. 

B. Malik —for Respondent. 

Mukerji, J.— This appeal has been 
filed as an appeal against an order made 
in execution of a decree. This seems to 
be wrong. The appellant brought a 
suit for recovery of possession over tm-QQ 
properties and he asked for mesne profits. 
The suit was decreed in respect of one of 
the properties and a certain order was 
passed in respect of mesne profits. It 
was to »the effect: “The amount of mesne 
profits will be settled in the execution 

department.” 

The appellant made an application to 
the Court below for preparation of a 
final decree under the provisions ot 
O. 20, R. 12 (2). Civil P. C. His ap¬ 
plication has been disallowed on the 
ground that the judgment did not direct 
payment of any mesne profits to the ap¬ 
pellant. It is against this order that 
the present appeal has been filed. 
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Har Bilas V. Mauadbo 

The assessment of mesne profits is a 
proceeding in the suit and it has nothing 
to do with the execution department. 
When the mesne profits are assessed a 
final decree is to be passed under the 
provisions of the Civil Procedure Code al¬ 
ready quoted. The law requires the 
plaintiff in a claim for mesne profits, to 
assess the amount of mesne profits and 
to pay court-fee on that amount. When 
on a subsequent enquiry an assessment 
of mesne profits is made, if any further 
court-fee is payable, it has to be paid. 
On payment of the court-fee a regular 
decree comes into existence. The same 
rule would apply to the present case. 

The appellant has valued his claim 
for mesne profits at Bs. 15,106-12-7. His 
right to this amount has been negatived. 
His appeal is therefore directed against 
what amounts to a decree and not an 
order in the execution department. We 
hold that an ad valorem court-fee is to 
be paid on the above mentioned sum. 

We have heard the counsel for the 
parties and they accept our finding as 
to the liabil ity of the appellant to pay 
court-fee as correct. The learned counsel 
for the appellant asks for six weeks’ time 
to make good the deficiency. We grant 
the time. After the deficiency is made 
good, the parties will be entitled to have 
such documents as they think necessary 
for the determination of the case trans¬ 
lated and printed. The appeal will be 
treated as a regular appeal. 

Mr. Malik for the respondent asks for 
costs. The question of costs will be 
determined when the matter is finally 
decided. 

B.v./r.K. Order accordingly 
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Kendalr, J. 

liar Bilas —Defendant—Appellant. 

v. 

Mahadeo Prasad—Plaintiff — Respon¬ 
dent. ^ 

Second Appeal No. 753 of 1929, Deci¬ 
ded on 2nd December 1930, from decision 
of Diet. Judge, Allahabad, D/- 6th March 
1929. 

Contract Act (1872). S. 27 — Agreement 
containing clause in restraint of trade voi 
not in toto but only to that extent. 

Ao agroemeat by which the defendant 
took to floll a particular article to the plaiutitl 
and not to sell it to four specified factories ana 
promised to pay to the plaintiff damages at a 
fixed rate, if the article wore supplied to these 
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fourfactories, being in restraint of trade, ia 
void but the whole agreement is not invalidated 
bv the inclusion of such a clause : 8 Oal. 809; 

37 All. 212 and 34 .1)/. 587, Ref. [P 540 0 2] 

5. K. Dar, L. P, Zutshi and Oopinath 
Kunzru —for Appellant. 

Shiva Prasad Sinha —(ov Respondent. 
Judgment. —This second appeal arises 
from a suit for a porpetual injunction and 
for damages for breach of contract. The 
parties had entered into a contract by 
which the defendant-appellant agreed to 
sell silica sand to the plaintiff-respondent 
under conditions of which the essential 
ones are as follows : 

1. That the defendant undertook not 
to sell silica sand to four specified facto¬ 
ries. 

2. That he should sell it to the plain¬ 
tiff at a specified rate and get it loaded 
in a wagon. 

3. That he should supply 2,068 maunds 
of white sand per mensem at the current 
rate and get it loaded. 

4. That if the defendant should sell 
silica sand to any of the four factories 
named he should pay damages at the 
rate of Rs. 100 per wagon of sand so sold. 

5. That the plaintiff should pay in 
cash the price of the sand between the 
20th November and the 19th December 
1927 at the time of loading the goods and 
thereafter should pay an advance of 
Rs. 400 on 20th December 1927 as ear¬ 
nest money. 

6. That the contract was to be in force 
for one year. 

According to the findings of the trial 
Court the defendant failed to supply the 
2,068 maunds during the first month, and 
thereby broke the contract but the Munsif 
dismissed the suit because the contract it¬ 
self offended against the provisions of S. 
27, Contract Act, in that it contained an 
agreement prohibiting the defendant from 
selling sand to four factories and thus res¬ 
trained him from exercising a lawful pro¬ 
fession, trade or business. The lower ap¬ 
pellate Court however found that the ag¬ 
reement was not a breach of S. 27, and 
gave the plaintiff a decree for the 
damages claimed, viz., Rs. 200 on account 
of two wagons said to have been sold by 
the defendant in contravention of the 
prohibitory clause in the contract. 

It was argued in appeal before me that 
as the plaintiff did not pay the first in¬ 
stalment of Rs. 400 the defendant-ap¬ 
pellant was justified under S. 51, Con- 
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tract Act in not supplying more sand. 
But the fact is that the defendant was 
the first to break the contract because he 
did not supply the sand stipulated for 
during the first month, and the plaintiff 
was therefore under no obligation either 
to pay for anything that had not been 
supplied or to pay the advance of Rs. 400 
on 20th December. 

The real ground of appeal which has 
been argued before me is that the deci¬ 
sion of the lower appellate Court in re¬ 
gard to S. 27, Contract Act, is incorrect, 
and I am asked to hold that the clause 
prohibiting the defendant from selling 
sand to the four factories named is an 
agreement restraining the defendant from 
exercising a lawful trade or business and 
is therefore void. Several decisions have 
been referred to on either side, but I do 
not propose to refer to all of these at 
length, because they are only conclusive 
in respect of the special circumstances of 
the cases decided. The provisions of the 
Act are, it is true, capable of a wide and 
also of a narrow interpretation and the 
lower appellate Court in dealing with 
this issue relied on the case of Carlisles 
Nephews & Co. v. Bichnauth Bucktear 
Mull (U. There is a passage in this judg¬ 
ment on which special stress has 
been laid by the learned counsel for the 
repondent, namely: 

“The question is ^vbctber such a stipulation as 
this which prohibits any sales being made by the 
plaintiffs of goods of this description to other 
persons during the particular time, is a stipula¬ 
tion in restraint of trade within the meaning of 
that section (S. 27). . . . The language of S. 27 
is no doubt somewhat general and unsatisfac¬ 
tory but I am clearly of opinicn that it was 
never intended to prohibit such a stipulation as 
that with which we are now dealing in contract 
for the sale of goods. If wo were to hold that 
it did I fhink we should not only be stultifying 
ourselves but the legislature who passed the 
Act.” 

Neither in that case nor in the two 
cases of our own High Court on which 
reliance has been placed Kuber Nath v, 
Mahali Bam (2) and Pothi Bam v. Islam 
Fatima (3) is there any elaborate discus¬ 
sion of the limitations of S. 27. In 37 
Allahabad the circumstances are altoge¬ 
ther different from those in the present 
case, since two zamindars had mutually 
agreed not to allow cattle markets to be 
held on their land on the same day, an 
agreement which was certainly not made 

^{IJ ClS^fs Ual. 8097 

(2) [1912] 34 All. 587=16 I. C. 631. 

(3) [1915] 37 All. 212=27 I. C. 871. 


in restriction of trade. Moreover the 
case of Carlisles Nepheios & Co. v. Bick- 
nauth Bucktar Mull (l). which the lower 
appellate Court considers to be “quite 
on oil fours with the present case” seems 
to me to be distinguishable. One firm 
had to supply 136,000 pairs of animal 
bordered dhotis before a specified date 
and agreed ro make no sales of these 
dhoties to others before a prior date. The 
object of this agreement apparently was 
to enable the requisite number of dhotis 
to be supplied in time, and bad the full 
number been supplied before the prior 
^ate named, it is scarcely conceivable 
chat the firm would have been held to be 
prohibited by that agreement from sell¬ 
ing other dhotis of the description in the 
open market. 

In the present case there is nothing to| 
show that the defendant was nob in a 
position bo supply the plaintiff with 
silica sand to the amount stipulated for.i 
and at the same time to provide other 
sand to the four factories. It is not the 
case that he was only prohibited from 
supplying sand to those factories until he 
should have supplied a specified amount, 
to the plaintiff. It seems to mo there¬ 
fore that it is not possible to interpret 
agreement in the present case in any 
other way than as a restraint on trade,! 
though the evidence is not sufficient to 
sbow how great or how small the restric¬ 
tion was. 

An agreement of this kind is only void 
to the extent to which it restrains trade 
or business, and I am of opinion there¬ 
fore that the whole agreement between' 
the parties would nob bo invalidated by^ 
this clause. The decree however is onel 
only for damages in respect of a breach 
of this particular clause, and therefore 
in my opinion that suit' must fail. The 
result is that the appeal is allowed, the 
order and decree of the' lower appellate 
Court are set aside and the plaintiff-res¬ 
pondent’s suit is dismissed. The appel- 
lant will receive his costs throughout. 
The cross objection has not been pressed 
and is dismissed. 

k.n./r.k. Appeal allowed. 


2^. B .—Permission to file a Letters Patent Ap- 
pe.il was granted to the Respondent. 
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SULAIMAN AND YoUNG, JJ. 


Sarju Praaad and another —Appellants. 

V. 

Ramsaran Lai a.nd others — Respon¬ 
dents. 

First Appeal No. 177 of 1929, Decided 
on 27th January 1931, against decision of 
Addl. Sub-Judge, Shahjabanpur, D/-22nd 
December 1928. 

(a) Civil P.C. (1908), Sch. 3, Paras. 1 to 10 
— Properly in charge of Collector for execu¬ 
tion of decree — Judgment-debtor is incom¬ 
petent to mortgage or charge properly —Such 
mortgage is wholly void. 

Whore on the date of the mortgage the pro¬ 
perty of the mortgagor is under the charge of 
the Collector under Sch. 3 and he can exercise 
or perform in respect of the judgment-debtor's 
(mortgagor’s) immovable property any of the 
powers or duties conferred or imposed upon him 
by paras. 1 to 10, Sch. 3, the judgment-debtor or 
his representative is incompetent to mortgage 
or charge the property without the permission 
of the Collector. Nor can any civil Court 
issue any process against such property or part 
of it in execution of any decree for payment of 
money. Such mortgage is wholly void and in¬ 
effective to create a charge on the property. 

[P 542 C 2] 

(b) Evidence Act (1872) S. 114, Illus. (d)— 
Presumption—Transfer of decree to Collec¬ 
tor for execution proved—Presumption is in 
favour of continuance of that slate of things 
—Civil P. C. (1908), Sch. 3. 

. Once it is proved that a decree was transfer¬ 
red to the Collector under Sch. 3, Civil P. C., 
for execution, the presumption of law under 
S. 114, Evidence Act., would be in favour of 
continuance of that state of things. The more 
fact that a party proves that the civil Court got 
the papers relating to the decree on a date sub¬ 
sequent to the material date does not neces¬ 
sarily destroy the presumption. [P 543 C 1] 

(c) Hindu Law—Joint family — Presump- 
tion. 

The presumption of jointness cootioues and 
>8 not rebutted by proof of separation at a date 
subsequent to the material date. (P 543 C 1] 

(d) Hindu Law—Debts—Father — Debt by 
father not illegal'and immoral—Creditor can 
sell whole estate in satisfaction of judgment 
against father alone. 

Where the debt incurred is not for illegal or 
immoral purposes the executing creditor is 
entitled to sell the whole of the estate in satis¬ 
faction of the judgment obtained against the 
father alone. The mere fact that in the pro¬ 
clamation of shle only the tight, title and in¬ 
terest of the judgment-debtor are ordered to be 
said would not prevent the whole interest from 
passing:.4 . I. li. 1916 P. C. -220, Foil. 

[P 544 C 1,21 

(e) Hindu Law — Alienation — Mortgage 
decree agsinst father transferred to Collect¬ 
or for execution—Collector seised o( all pro¬ 
perly -Junior member cannot deal with the 
property -Civil P.C. (1908), Sch. 3, Para. 11. 

While a decree on basis of a mortgage deed 
execuu-1 by a Ifindu father in joint family is 


transferred for execution to theCollector and the 
Collector is seised of all the property and is 
taking steps to sell the whole property a junior 
member of the family cannot be allowed to 
deal with the property. To allow the member 
to deal with the property would bo to nullify 
the provisions of Para, il, Sch. 3, Civil P. C, : 
A. I. R. 1930 AH. 356, Dist. [P 544 0 2] 

(f) Hindu Law—Alienation — Junior mem¬ 
ber cannot alienate family property. 

A junior member of a joint Hindu family 
cannot alienate the family property. He may 
in the absence of the eldest member become 
karta and in that contingency may be equipped 
with the authority of the karta. [P 544 C 2] 

31. L. Agarivala —for Appellants. 

P.L. Banerji, Shiva Prasad Sinha and 
TIazari Lai Kapoor —for Respondents. 


Sulaiman, J. —This is a defendants’ 
appeal arising ont of a suit for the 
enforcement of a simple mortgage dated 
21st March 1922 executed jointly by 
Lakhan Singh and his son Eijai Bahadur 
in favour of the plaintiff Ram Saran Lai 
for Rs. 4.700 with interest at 2 per cent 
per mensem compoundable every six 
months. The properties mortgaged were 
the entire villages Deotra and Amaipur- 
Sanda as well as a bouse which is no 
longer in dispute in appeal. The plain¬ 
tiff urged that the mortgage had been 
executed for legal necessity and in order 
to pay off a previous antecedent debt, 
and was therefore binding on the family. 
The suit was contested on two main 
grounds, first that it was made during 
the pendency of the previous attachment, 
and secondly that it was made while the 
Collector was in charge of the property 
under Sch. 3, Civil P.C. 

The learned Subordinate Judge has 
come to the conclusion that the estate 
of Lakhan Singh was in charge of the 
Collector on the date of the mortgage and 
that therefore Lakhan Singh was not 
competent to dispose 'of the property ; 
but he has held that Bijai Bahadur was 
not disqualified on that account and his 
interest in the mortgaged property was 
liable. 

Some of the defendants, who have pur¬ 
chased fractional shares in the two vil¬ 
lages, to be specified hereafter, have ap¬ 
pealed. There is no cross-objection by 
the plaintiff. 

The appeal therefore is confined to 4 
biswas share in village Deotra which ha 
been purchased by the appellant arju 

Prasad in execution of a ® 

deorea No.U of 1921, and to 59/201 share 

in Amainpur-Sanda which was purchased 
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by the appellant Bisbambbar Nath in 
execution of a decree No. 40 of 1921. 

The facts of this case and the previous 
history of the various items are some¬ 
what complicated but they have been 
set forth in detail by the learned Subor¬ 
dinate Judge. For the purposes of this 
appeal it would be necessary to recite 
only a few leading facts. 

It cannot be disputed now that Lakhan 
Singh and Bijai Bahadur were members 
of a joint Hindu family at the time of 
the mortgage and that the property 
mortgaged was their joint ancestral pro¬ 
perty. Bijai Bahadur in his plaint the 
reliefs of which were incorporated in the 
decree dated 12th December 1923 took 
up the position that the properties were 
joint ancestral properties of the family. 
The plaintiff in para. 3 of the plaint also 
admitted that the mortgage debt in ques¬ 
tion was contracted by Lakhan Singh as 
the head and a managing member of the 
joint family of which he and his sons and 
grandsons were the members. The mere 
fact that subsequent to the mortgage 
Bijai Bahadur hied a suit for the separa¬ 
tion of his share ^which might have had 
the effect of bringing about separation in 
the joint status would not alter the 
position. 

There were several simple money 
decrees in execution against Lakhan 
Singh and some against Lakhan Singh 
and his sons also. Among these were 
two decrees in Suit No. 131 of 1919 and 
Suit No. 132 of 1919 in favour of Kunj 
Behari and a decree in Suit No. 132 of 
1920 in favour of Sheo Ghulam. There 
was also a decree No.14 of 1921 in favour 
of Kashi Nath and a decree 40 of 1921 
in favour of Kake Mai. This last decree 
was against Lakhan Singh and his two 
sons. 

The entire villages Deotra and Amai- 
pur Sanda were attached in execution of 
Kunj Behari’s decree. There was per- 
sonal attachment in execution of one 
decree and then an application for rate¬ 
able distribution in the other. The,exe¬ 
cution of both these decrees were trans¬ 
ferred by the civil Court to the Collector 
because it was found that the properties 
attached were ancestral properties.. It 
is not necessary to refer to any debts 
previous to 21st November 1921 when 
the execution of the decree was transfer¬ 
red again to the Collector. The record 
of the Collector has been weeded out and 
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neither party is in a position to produce 
copies of any papers of that record. But 
the order sheet of the civil Court shows 
that the munsarim noted the date of the 
admission of the papers on the record as 
being 27th March 1922. It is therefore 
clear that papers were received in the 
civil Court on or before 27th March of 
that year. The mortgage deed in ques¬ 
tion was executed on 21st March 1922. 
In view of the pronouncement of their 
Lordships of the Privy Council in the 
case of Gaurishankar Balmukand v. 
Chinnumiya (l) it is quite clear that if 
on the date when the mortgage deed was 
executed by Lakhan Singh the property 
was in charge of the Collector and he 
could exercise or perform in respect of 
the judgment-debtors immovable pro¬ 
perties any of the powers or duties con¬ 
ferred or imposed upon him by paras. 1 
to 10 of Sch. 3, Civil P.C., Lakhan Singh 
the judgment-debtor or his representa¬ 
tive in question was incompetent to mort¬ 
gage or otherwise charge the property 
without the permission of the Collector, 
nor could any civil Court issue any pro¬ 
cess against such property or part of it 
in execution of any decree for payment 
of money. If therefore the Collector was 
still seized of the case on 21st March 
1922 the mortgage by Lakhan Singh was 
wholly void and inoperative and would 
not be effective to create a charge on the 
property. On the other hand, if the Col¬ 
lector had sent the papers to the civil 
Court and had ceased to be in charge of 
it then the disqualification would not 
exist. 

The finding of the learned Subordinate 
Judge is clearly against the plaintiff. 
After discussing various circumstances 
his final conclusion in his finding on 
issue 7. which was the material issue 
on this point, was to the effect that the 
papers were in charge of the Collector 
on that date and “Lakhan Singh was not 
competent to dispose of the property.” 

As the learned advocate for the res¬ 
pondents wishes to challenge this find¬ 
ing we think it convenient to deal 
with this point first before taking up the 
question which has been decided against 
the appellant. 

The documentary evidence on this 
point is no doubt meagre. This is due to 

(1) A. I. R. 1918 P. C. 163 = 48 I. C. 312=45 
I. A. 219=46 Cal. 183=14 N. L. R. ISl 
(P.C.). 
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the fact that the Collector’s record has 
been weeded out. But it seems to us 
that when the defendants established 
that the execution was transferred to the 
Collector on 21st November 1921 the 
presumption of law under S. Ill, Evi¬ 
dence Act. would be in favour of the 
continuance of that state of things: vide 
S. Ill, IRus. (d). The mere fact that 
the plaintiff establishes that the civil 
Court got the papers on a date subsequent 
to the material date would not neces¬ 
sarily destroy the presumption. There 
is no retrospective presumption going 
backwards from 27th March 1922 which 
would justify us in presuming that unless 
. the contrary is shown the Collector had 
’ sent the papers before 2lBt March. In 
analogous cases of jointness and separa¬ 
tion their Lordships of the Privy Council 
have made it clear that the presumption 
of jointness continues and is not rebutted 
by proof of separation at a date subse¬ 
quent to the material date. 

The second circumstantial evidence in 
favour of the defendants is that the only 
reason why the execution was sent back 
to ihe civil Court appears to be a request 
by the decree-holder for a share in the 
amount which had been deposited in the 
civil Court. It appears that the Decree 
No. 132 of 1920 in favour of Sheo Gbulam 
was nob transferred to the Collector 
because apparently there was no proof in 
the proceeding relating to it that the 
property was ancestral. Under this 
decree both these properties had been 
attached and were ordered to be sold by 
^ the civil Court itself. The sale as indi¬ 
cated by the proclamation of sale took 
place on 20th February 1922. An appli¬ 
cation for setting aside the sale was tiled 
on 2l8t March 1922 by depositing the 
purchase-money plus the necessary costs 
et cetera. This was the very date on 
which the mortgage deed was executed. 
The mortgage deed itself recites that the 
money was raised for the purpose of get- 
ting the sale set aside. The sale was ac¬ 
cordingly set aside after the deposit of 
this amount. The order is dated 13th 
March 1922. There can be no doubt that 
it was to get a share in this deposited 
amount that Kunj Behari Lai applied to 

the civil Court after the papers had ar- 
rived from the Collector’s Court on 27th 
March 1922 praying that as the judgment- 
debtor bad deposited the entire consi¬ 
deration money in Suit No. 132 of 1920 


a rateable amount out of it should be 
caused to bo realized and in connexion 
with the remaining amount the paper 
may be sent to the Collector. This is to 
be found in the endorsement on the order 
sheet of that date. The Court directed 
this application to be put up for disposal 
on 1st May 1922, on which date it dis¬ 
missed the application on the. ground 
that the decree referred to had been 
struck off on full payment. It then and 
there ordered that the papers received 
from the revenue Court be sent back to 
that Court for proceeding with the sale. 

This endorsement undoubtedly indi¬ 
cates that the record had been sent by 
the Collector to the civil Court shortly 
before 27th March 1922 because the 
decree-holder desired a share in the 
amount deposited in Suit No. 132 of 
1920, and that as soon as the application 
tor a rateable share was dismissed the 
record was immediately ordered to be 
sent back to the Collector. It is not 
suggested on behalf of the plaintiff that 
there was any other reason for the record 
to come from the Collector’s Court to the 
civil Court. As a matter of fact it should 
not have come in the ordinary course as 
the decree was nob fully satisfied. If 
this inference is justified then it will 
follow' that the Collector must have been 
approached with a request to send the 
record to the civil Court before 27th 
March 1922. We know the date of the 
deposit which was 2l8b March 1922. 
This deposit was made just after the exe¬ 
cution of the mortgage deed in which the 
money was raised. It therefore seems 
that the Collector must have been ap- 
• proacbed after the execution of the mort¬ 
gage deed, and that the mortgage deed 
was executed at a time when the Collector 
was still seised of the case. 

A third minor circumstance may also 
bo noted. The Court of the Collector 
and the Subordinate fudge’s Court are 
situated in the same town of Shahjahan- 
pur. There is no reason to imagine that 
a long interval of time would take place 
between the sending of the record by the 
Collector and the receipt of it by the 
civil Court. If we refer to a similar pro¬ 
ceeding of July 1921 we find from the 
order sheet that the note made by the 
muDsarim of the date of the admission of 
papers was identical with the date on 
which the papers were actually received 
back from the Collectors Couit. 
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Having regard to all the circumstances 
we are of opinion that the finding of the 
learned Subordinate Judge that the Col¬ 
lector was still in charge of the properties 
on 21st March 1922 must be accepted. 

Lakhan Singh was accordingly not 
competent to make a mortgage of his in¬ 
terest in Deotra or Amaipur-Sanda. 
Although the attachment in execution 
of Decree No. 14 of 1921 was made in 
1924 subsequent to the mortgage, never¬ 
theless as the mortgage deed was void 
the plaintiff is not entitled to enforce it 
against the purchaser of the share unless 
it be held that Bijai Bahadur Singh’s in¬ 
terest was transferable. 

As regards Amaipur-Sanda the posi¬ 
tion of the purchaser is even stronger. 
Not only was this property in charge of 
the Collector in execution of the decree 
in Suit No. 132 of 1919 on the date of 
the mortgage, but there had actually been 
a previous attachment of this property in 
execution of Decree No. 40 of 192i in 
pursuance of which a part of the property 
was purchased by Bishambhar Nath. A 
mortgage during the pendency of the at¬ 
tachment would therefore also be equally 
voidable. Thus in this view of the case 
Lakhan Singh was incompetent to trans¬ 
fer the property to the plaintiff. 

The ground on which the learned Sub¬ 
ordinate Judge has exempted four biswas 
share in Deotra and 59/201 share in 
Amaipur-Sanda is that this represented 
the interest of Bijai Bahadur, who was 
not disqualified from making the mort¬ 
gage. The learned Subordinate Judge 
has thought that the disqualification re¬ 
ferred to in para. II, Sch. 3. Civil P. C., 
applies to the judgment-debtor only, that 
is to say, to Lakhan Singh and not to the 
other members of his joint family like 
Bijai Bahadur, with the result that Bijai 
Bahadqr was not disqualified from mort¬ 
gaging his own interest in the family 
property. 

There are two serious objections to 
this view. In the first place, it is not 
suggested that the decretal amount 
in Suit No. 132 of 1919 was in any way 
tainted with immorality or illegality. 
The decree was against the father 
Lakhan Singh and could be executed 
against his family property. Where the 
debt is not incurred for illegal or im¬ 
moral purposes the executing creditor is 
entitled to sell the whole of the estate in 
isatisfaction of the judgment obtained 
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against the father alone. The mere fact 
that in the proclamation of sale only the 
right, title and interest of the judgment- 
debtor are ordered to be sold would not 
prevent the whole interest from passing.] 
This is made clear by the pronouncement 
of their Lordships of the Privy Council in 
the case of Sripat Singh Diigar v. iMaha~ 
raja Sir Prodyat Kumar Tagore (2). 
Thus Kunj Behari was perfectly entitled 
to attach the whole of the interest be. 
longing to the family in execution of his 
decree against Lakhan Singh. That he 
did attach the whole of the interest ad¬ 
mits of no doubt inasmuch as the entire 
villages were attached and the execu¬ 
tion of the decree against the entire vil¬ 
lages was transferred to the Collector. 
The Collector therefore was perfectly 
justified in selling the whole interest of 
the family in execution of the decree 
against Lakhan Singh alone. It is 
therefore dilBcult to see how a junior 
member of the family could be allowed 
to deal with the property while the 
Collector was seised of the entire estate 
and was taking steps to sell the whole 
estate. 

In the second place, the exemption of 
Bijai Bahadur’s interest could be justi¬ 
fied only on the assumption that he had 
authority to execute a mortgage of the 
family property or at any rate of his 
interest in it. Wa have already pointed 
out that it was not plaintiff's case in the 
plaint that Bijai Bahadur was a sepa¬ 
rated member of the family. The 
learned Subordinate Judge has not based 
his conclusion on this point, but it^ has 
been pressed on behalf of the plaintiff 
that there is nothing to prevent a junior 
member of the family from mortgaging 
the family property in case the karta 
for the time being is disqualified from 
transferring it. No reported case has 
been cited in support of this contention. 
The case of Mahahir Prasad v. Mahesh 
Prasad (3) is distinguishable because 
there the decree had already been passed 
against the father and the sons and no 
question as to whether the mortgage 
was jr was not enforceable against the 
son could arise at that stage. In the 
present case the i laintiff is seeking to 
enforce the mortgage and . he cannot do 
so unless Bijai Bahadur was competent 

(■■>) I. R. 1916 P. 0. -220=39 I. 0. 252 = ii 
I. A. 1=44 Oal. 524. 

(3) A. I. R. 1930 All. 856=1-28 I. C. 825. 
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to make it as a junior member of the 
family. 

Apart from any question of Hindu law 
it is patent that to allow a junior mem¬ 
ber of the family to deal with the 
family property when it has been placed 
in charge of the Collector would amount 
to nullify the provisions of para. 11, 
Sch. 3, Civil P. C. Wuile the karba as 
such is prevented from dealing with the 
property a junior member of the family 
would bo at liberty to mortgage the same 
and in this way sot at naught the power 
of the Collector to sell it. To accede to 
the contention of the learned advocate 
for the plaintiff would therefore lead to 
this result. 

We also find no authority for the pro¬ 
position that a junior member of the 
family can alienate the family property. 
Whore the oldest member is absent a 
Junior member may become the karba in 
his place and in that contingency may be 
equipped wfth the authority of the 
karta. But this is not the case here, 
tjakhan Singh was on the spot and in the 
absence of any evidence to the contrary 
we take it that he was acting as the 
karba of the family in respect of all those 
properties, which had not been placed in 
charge of the Collector. There is no 
suggestion anywhere that Bijai Bahadur 
had become the karta of the family and 
had superseded Fiakhan Singh. The 
mere fact that hakhan Singh although 
disqualified from transferring, joined in 
tlio transfer and gave his consent to it. 
would not autbori>ce the junior member 
to transfer the property. 

It is also quite clear that so long as 
the family remained joint the shares of 
the various momhers ware not defined 
and separated. Bijai Bahadur had no 
distinct sliaro in the family properties 
i>elonging to him exclusively which ho 
could transfer by moans of a mortgage 
deed. We think that the mortgage by 
Bijai Bahadur a junior member of the 
joint family i)roparty must fall to the 
ground and is not onforceahlo. Of course 
if Bijai Bahadur had [jsan a separated 
rootnl)or the position would have been 
just the reverse. 

The learned advocate for the re-^pon- 
ilent has urged that the effect of the 
decree dated 12th December 1923 is that 
the share of liijai Bahadur stands on u 
different footing and does not go along 
with the other shares in tlie family [;ro- 
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perty. There is no force in this conten¬ 
tion. The decree in question was passed 
in a suit brought for a declaration that 
the joint ancestral properties described 
in the two schedules attached to the 
plaint ware not saleable in osocution of 
two decrees respectively. The village 
Deobra alone with other properties had 
been attached in execution of decree 
No. 40 of 1921 and 15 biswas of village 
Amaipur-Sanda had been attached in 
execution of decree No. 132 of 1919. The 
decree which w.as passed in this suit 
directed that Bijai Bahadur’s suit was 
decreed to this extsnt only that out of 
the entire property advertised for sale in 
execution of a simple money decree 
No. 40 of 1919 only the rights and inte¬ 
rests of the plaintiff which will bo deter¬ 
mined at the time of partition are not 
saleable, and that tiie plaintiff’s share in 
the property advertised for sale in exe¬ 
cution of decree No. 132 of 1919 will be 
saleable to the extsnt of 2/3rds and un¬ 
saleable to the extent of the remain¬ 
ing l/3rd. 

As 4 biswas in Deotra have boon 
purchased by Sarju Prasad in execut'on of 
decree No. 14 of 1921 and nob in execution 
of decree No, 40 of 1921, there is no res 
judicata as regards this share. Similarly 
59/201 share in .Amaipur-Sanda which 
has been purchased by Bishambhar Nath 
has been purchased in execution of decree 
No. 40 of 1921 and not of decree No. 132 
of 1919. It is therafere not in any way 
affected-by the decree in Bijai Bahadur’s 
suit mentioned above. We therefore 
think that the decree is in no way a bar 
to the defence. 

The Court below has reduced the rate 
of interest from the compound rate to 
the simple rate. There is no appeal, as 
regards any further reduction in the rate 
of interest. 

The other shares in bho.se tsvo villages 
are not in dispute in this appeal as they 
have been oxomptol by the Court below. 

The mortgage as a charge has been 
found to be enfoj-coable. There is no 
suggestion that the debt was nob due or 
that the consideration was not paid. The 
Cotirb below has also found that the debt 
was for legal necessity and is fully 
proved. The suit was filed within six 
years of the date of the mortgage. The 
plaintiff therefore is clearly entitled to a 
simple money decree on the basis of this 
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deed against the mortgagors Lakhan 
Singh and Bijai Bahadur. 

We accordingly allow this appeal and 
modifying the decree of the Court below 
dismiss the plaintiff’s suit also for sale of 
4 biswas share in Deotra purchased 
by Sarju Prasad in execution of decree 
No. 14 of 1921 as also 59/201 of Amai- 
pur-Sanda purchased by Bishambhar 
Nath in execution of decree No. 40 of 
1921, and in place of it pass a simple 
money decree for Rs. 4,700 with interest, 
at 24 per cent per annum simple from 
21st March 1922 till the date of suit and 
thereafter at the Court rate of interest 
i. e , 6 per cent per annum till realiza¬ 
tion against Lakhan Singh and Bijai 
Bahadur. Defendants-appellants will 
have their costs of this appeal from the 
plaintiff-respondent Ram Saran Lai who 
will bear his own costs. The other res¬ 
pondents excepting Lakhan Singh and 
Bijai Bahadur, who are merely pro forma 
respondents will bear their owm costs 
and will not be liable to pay the costs 
of the appellants. 

R.M./r.K. Appeal allowed. 
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Bknnet, .T. . 

Jai Narain and oi/icr.9—Plaintiffs— 
.\ppellants. 

V. 

Bnshik Behari LaZ and another—Do- 
fondants—Respondents. 

Second Appeal No. 779 of 1929, Deci¬ 
ded on 12th December 1930, from deci¬ 
sion of Dist. Judge, Bareilly, D/- 26th 

February 1926. ^ « 

Transfer of Properly Act (1882). S. 82— 
Mortgagors are liable inter se to contribu¬ 
tion in proportion to value of property in¬ 
cluded in joint mortgage and not according 
to extent of benefit they have received from 
mortgage money. 

lator mortgagors tive liable lo contribution 
iu proportion to the value of (heir property 
which has been included in the joint mortgage 
and not according to the extent of the benefit 
they have received from the mortgage money 
unless there is a, contract contrary to the princi¬ 
ple laid down in S. 82 and mortgagee has given 
his consent to such contract; 24 85: 

A.I.R. 1926 All. 362 and 96 I.C. 765, Rel. on. ^ 

[P 547 0 1 j 

a. S. Pathak—for Appellants. 

Iia 7 n Na^yia Prasad —lor Respondents. 

Judgment.- This is an appeal by the 
plaintiff’s whose suit for contribution 
against defendants has been allowed by 
the lower appellate Court to the extent 


only of l/9th instead of 1/2 claimed by 
the plaintiffs of the sum of Rs. 719.11-0 
which the plaintiffs admittedly paid to 
discharge a joint mortgage decree. The 
facts are that on 17th May 1923 a mort¬ 
gage deed was executed by Ram Charan 
Lai. the predecessor-in interest of the 
plaintiffs, and by his nephew defendant 1 
Rashik Behari Lai. On that mortgage- 
deed the mortgagee Chotey Lai brought 
a suit No. 321 of 1926, and obtained a 
decree on 28th August 1920, .and he put 
up for sale a house which belonged 
jointly to the mortgagors and the plain- 
tiffs had to pay Rs. 719-11-0 in order to 
got the sale set aside. The plaintiffs 
have brought this suit for contribution 
of one-half of that amount and interest 
against defendant 1 and defendant 2. 
who is a transferee of the property from 
defendant 1. The basis of the suit is 
that in the mortgage deed the property 
pledged belonged to Ram Charan Lai to 
the extent of one-half and to his nephew 
Rashik Behari Lai to the extent of one- 
half. Accordingly the claim is that 
under S. 82, T. P. Act the property pled¬ 
ged by Rashik Behari Lai should contri¬ 
bute to the extent of its rateable value, 
that is one-half. The Court of first in¬ 
stance decreed the suit. The defendant 
Rashik Behari Lai appealed, and the 
lower appellate Court has decreed the 
suit for only l/9th of the money paid to 
the decree-bolder Chotey Lai /"s^ead of 
one half. The principle which has been 
adopted by the lower appellate Courtis 
that the joint mortgagors sh^ould only 
contribute in proportion 1° 
of benefit which they received 
Irtgage money. The lower ^rroUate 
Court held that out of the mortgage 
oney the ^jor^portion was^ 

l alTnT that Rashik Behari Lai only 
benefited to the extent of Ins intei;est in 
the payment of revenue which was Rs. 42 
for a payment required -m May 1920. 

It was not found by the lower appellate 
Court that there was any contract con¬ 
trary to the principle of contribution Hid 
down in S. 82. T. P. Act. nor was there 
anv definite pleading in the written 
statement to that effect. V*hat the 
written statement did say was that the 
mortgage money had been borrowed for 
the marriage of the son of Ramcharan 
Lai and that defendant 1 merely signed 
the mortgage deed for the satisfaction 
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of the mortgagee ami at the instance of 
Kam Charan Lai. Now it would have 
been necessary for a clear pleading to 
have been put forward that there was a 
contract between the parties to the 
effect that Eamcharan Lai was solely 
responsible for the payment Of the mort¬ 
gage money in whole or in part as bet¬ 
ween the mortgagors, and that Kashik 
Behari Lai was not liable for any part 
or only for a small part. No such con¬ 
tract was alleged. Secondly any such 
contract would have had to be a con- 
tract towb’o.b the mortgagee would have 
assented. This principle has been laid 
down 'in Rama Bhadraehar v. Sriniwan 
Ayyangar (1) and has bean followed by 
two rulings of this Court in Charan 
Singh v. Ganeshi Lai (2) and Muhammad 
Inamullah Khan v. Aisha Bibi (3). 

The learned counsel for the respon¬ 
dents was not able to produce any 
authority for the proposition of law 
which has been adopted by the lower 
appellate Court, that is, that mortgagors 
are only liable inter se to the extent 
of the benefit they have received frovn 
the mortgage money. Such a principle 
might no doubt have been adopted by 
the legislature but in point of fact the 
legislature has adopted a contrary prin¬ 
ciple in S. 8-2, T. P. Act. That section 
lays down that inter se mortgagors are 
■liable for contribution in proportion to 
'the value of their property which has 
been included in the joint mortgage. In 
the present case the property included 
in the joint mortgage was owned half by 
Eamcharan Lai and half by Eashik 
Behari Lai and therefore they are liable 
half and half. As regards the question 
of jointness or separation this did not 
form an issue before the lower Courts. 
Eashik Behari in giving evidence stated 
that ho was separate. An application 
to contest this was made by the plaintiff 
who produced a number of documents to 
show that the marriage expenses of 
Eashik Beliari Lai had been paid for 
from the joint family, as the family was 
joint at the time of this marriage, and 
on this application the counsel for the 
defence made a written statement to the 
effect tlmt the question of jointness or 
separation was irrelevant for the present 


(1) C19011 24 Mad. 85. 

(a) A. 1. R. 1020 All. S'y2=0i I. C. 1048. 
(8) [1020] 96 I. C. 705. 


case. That being so the question cannot 
now be agitated in second appeal. 

There were other grounds of second 
appeal, but I have not considered it 
necessary to go into those grounds. But 
the learned counsel for the appellant 
desires this note to be made in order 
that it may not be said that he had 
abandoned those grounds. I consider 
that the principle of law on which the 
lower appellate Court proceeded was an 
incorrect principle, and accordingly I 
allow this appeal and I restore the 
judgment of the Court of first instance 
and direct that the plaintiffs shall obtain 
their costs in this Court and in the 
lower appellate Court. The period of 
six months granted under O. 34, E. 4, 
for the defendants will run from the 
date of this order in second appeal. 
Permission to file a Letters Patent 
appeal is granted. 

p.n./r.k. Appeal alloived. 
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Mk.vrs, C. J. and Sen, J. 

Chunni —Defendant—Appellant. 

V. 

Mt. Bibi Rafiunnidia Begam —Plain¬ 
tiff—Res pendent. 

Letters Patent Appeal No. 153 of 
1929, Decided on 30bh January 1931, 
against judgment of Dalai, J., D/- 7th 
March 1929. 

(a) Custom —Existence—Burden of proof 
explained. 

Where a custom is proved to exist, that 
custom must be held to continue, .and the onus 
to prove discontinuance of that custom lies 
upon the p.arty denying its existence. 

[P 548 C 1] 

(b) Wajibularz —Evidence—Record of cus¬ 
tom—Specific instance is not necessary. 

The Wajibularz. is prima facie a record of 
custom, aad it is not necessary to corroborate 
the entry in the Wajibularz. hy evidence of 
specific instances: A.I.Ii. 1914 P.C. 11, Poll. 

[P 548 C 1] 

S. B. L. Gaur —for Appellant. 

.1. M. Khwaja —for Eespondenb. 

Sen. J.— The facts of the case which 
have given rise to this appeal lie within 
a very narrow orbit. The plaintiff is 
Zamindar of Mauza Baghthari. The 
defendant, who is a Lodh by caste, is a 
reyaya living in the village abadi. 
Plaintiff alleged that, according to a 
custom which was recorded in the Wajib¬ 
ularz prepared at the time of Mr. Currie’s 
settlement, certain ryots settled in the 
village had to pay Rs. 1 to the zamindar 
as hau (the fee of a landlord when a 
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daughter of one of his tenants is married) 
on the occasion of each marriage or 
dharicha. The defendant married his 
daughter in January 1925 and the custo¬ 
mary bau was not paid to the zamindar; 
hence the suit. The defendant denied 
that the custom obtained in tire village 
and pleaded that the Wajibularz referred 
to by the plaintiff was a record of con¬ 
tract and not of custom The Court of 
first instance, upon a consideration of 
the entire evidence came to the conclu¬ 
sion that the custom was established, 
ft accordingly gave the plaintiff a decree. 
The lower ^ appellate Court disbelieved 
the oral evidence produced by the plain¬ 
tiff. It hold that the Wajibularz recorded 
a custom which obtained 60 years before 
suit but it dismissed the claim upon the 
ground that the plaintiff failed to prove 
the continuance of the custom at the 
date of the suit. 

On appeal, a learned single Judge of 
this Court has reversed the decision of 
the lower appellate Court and restored 
that of the Court of first instance. It 
has been contended that the finding 
arrived at by the lower appellate Court 
was a finding of fact, which could not 
be displaced by this Court in second 
appeal. We are clearly of opinion that 
the lower appellate Court had misdirec- 
jted itself and that its finding was not 
jbinding in second appeal. \Yh6re a 
‘custom is proved to exist, that custom 
rmust be held to continue, and the onus 
ito prove discontinuance of that custom 
lay upon the defendant. The Wajibul- 
arz w’as prima facie a record of custom 
and it was not necessary to corroborate 
the entry in the Wajihularz by evidence 
of specific instances. This was held by 
the Judicial Committee in Diganiber 
Singh v. Ahmad Said Khan (1). The 
Wajihularz therefore was good evidence 
of custom. The defendant had nob plea¬ 
ded in his written statement that the 
custom had fallen into desuetude. This 
Court therefore was justified in holding 
on the strength of the entry in the 
Wajihularz that the custom existed and 
continued. 

We accordingly uphold the judgment 
of this Court and dismiss this appeal 

with costs. . . , 

v.B./jR.K. Appeal dismissed. 


(1) A. 1. R. lOH V. C. 11=28 I. c. 34=42 I. A. 
10=37 All. 12y (P.C.). 
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Sulaiman and Young, JJ. 

Ram Dhani Ram —Plaintiff—Appel¬ 
lant. 


V. 


Ram Rikh Singh and others —Defen¬ 
dants—Res'pondents. 

Second Appeal No. 603 of 1929, Deci¬ 
ded on 27th January 1931. against deci¬ 
sion of Dist..Judge, Ghazipore, D/- 16th 
•Tanuary 1929. 

(a) Deed-Construction—Mortgage or sale 
—Transaction held to be mortgage—Transfer 
of Property Act (1882), S. 58 (c). 

Where a deed was ostensibly a sale deed with 
a condition for retransfer on payment of the 
amount and the condition was embodied in the 

document itself: , u ,, i c 

Held: that the case was covered by the Uoti- 
nition of a mortgage by ccnditional sale and 
hence the deed was a mortgage by conditional 

sale and not an out and out sale: A. T. if. 1J29 

All 619. lief. . ^ 

(b) Agra Pre emption Act (1922), S. 4 (I) 
“A* proprietor”—Meaning explained. 

Tbe words “as proprietor” mean by virtue ot 
his proprietary right and would not apply to a 
case of a mortgagee in possession or to a case 
where a person is in possession of the properly 
and bis title falls short of the 
tersst. (P 549 Cl] 

K. Vetma - for Appellant. 

Mushtaq Ahmad and S. N. Verma for 


sspondents. . 

Sulaiman. J.-This is a plaintiffs 

ipeal arising out of a suit for pre-emp- 
on. The plaintiff claimed the right of 
cosharer under the Pre-emption Act by 
rtue of a deed dated 19bh October 1894 
hich was ostensibly a deed of sale with 
condition for retransfer on payment ot^ 
;0 amount. The condition was om 
idied in the document itself. Both the 
3 urts below have hold that tli^^s was a 
ortgage deed and not a sale deed, i e 
se is covered by the definition of a 
ortgage by conditional sale as given in 
58 sub-Cl. (c). and there can be no 

.ubTthat this was a 

tional sale and not an out and out 
1a- 2Ian Singh v. Gnman Singh (1). 
Tha^e.t point nrgei is that even as a 
ortfiagee in possession the plaintiff is 
cosharer entitled to pre-empt the pro- 
irfcv A cosbarer is now defined in 
4 sub Cl. (1). Pre-emption Act, as 
eaning any person other than a petty 
loprietor entitled as proprietor to any 
lareorparb in the mahal or village, 
is quite clear that the plaintiff is en- 
tled to a share of the profits as the 
nr^a gees. but not in the c apac^ of. * 
Uj aT I. R. 1929 All. 619=110 I. 0. 108. 
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jpropi'ietor. Wo think that tho expres¬ 
sion "as proprietor" means by virtue of 
his proprietary riglit, and would not 
apply to a ease where a person is in pos¬ 
session of the property and his title falls 
Isbort of tho proprietary interest. We 
therefore think that tho view taken by 
tho Court below is corrreot and the plain¬ 
tiff has no locus standi to sue. 

No other point is discussed before us. 

The appeal is dismissed with costs in¬ 
cluding in this Court fees on the higher 
scales. 

e.v./r.k. Apt^eal dismissed. 
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PULLAN AND NiAMATULLAH, JJ- 
Divarka Prasad and others —Appel¬ 
lants. 

V. 

Ulfal Rai and others —Kespondents. 
Heooud Appeal No. 65 of 1929 (con¬ 
nected with Ncs. 254 to 256 of 1929), 
JJJeoided on 11th February 1931. against 
decision of Addl. Sub-Judge, Farrukha- 

bad, D/. 19th May 1928. 

Civil P. C. (1908), 0.34, R. I—Suit by 

puisne mortgagee—Prior mortgagee is not 
necessary parly. 

\ puisne morigagco is not bound to implead 
a prior mortg.igoe, subject to whose encum¬ 
brance the mortgaged property can be sold in 
euforcjment of the subsequent mortgage, nor is 
it necessary for tho subsequent mortgagee to 
deolire prior encumbrances in favour of third 
persons or himself; A. I. R. 192;J All. 278, 
^Doubted. ^ 2] 

//. C. Mukerji - for Appellants. 

P. L. Banerji—for Kespondeuts. 

NiamatuHah, J. —This is a defen¬ 
dant’s apx)eal arising out of a suit 
brought by the plaintiff-respondent for 
onforceinent of a mortgage deed executed 
by respondent 2 , Mathura Prasad, by sale 
of tho mortgaged x^roperty. The ai)pel- 
lants are subsequent transferees. Botli 
the Courts below have decreed the plain¬ 
tiff’s suit. Hence this appeal. 

The only ground pressed in appeal is 
that tho i)laintiff omitted to mention the 
mortgage now in suit in an earlier suit 
based on a subsequent mortgage, and he 
is therefore precluded from enforcing the 
mortgage which ought to have boeo, but 
was not, mentioned. This question does 
not seem to have been raised and argued 
in tho Courts below. The judgments of 
the two Courts are silent on that point. 
We do not however wish to base our 
judgment solely on that aspect of tho 


matter. We think the contention must 
fail on its merits. 

A puisne mortgagee is not bound to im¬ 
plead a x>rior mortgagee, subject to whose 
encumbrance the mortgaged property can 
be sold in enforcement of the subsequent 
mortgage. Wo fail to understand why it 
is necessary for the subsequent mortgagee 
to declare prior encumbrances in favour 
of third persons or himself. Keliance is 
placed on the judgment of Ashworth, J., 
in Ram Saraji v. Abdul Ghaffar (l). 
The learned Judga-has exxiressed himself 

in an obiter dictum as follows; 

“Where a person holds two mortgages over 
tho satn© property, he cannot sue on tho first 
mortgage alone without forgoing the second 
mortgage. He can however sue and sell on a 
second mortgage, x>rovidod that ho declares the 
existence r f the first mortgage and has it en¬ 
tered in the sale proclamation.” 

The learned Judge has quoted no autho- 
riijy, statutory or otherwise, in support of 
his view, nor is it clear whether an omis¬ 
sion to declare the x>rior mortgage will 
in his view, preclude the mortgagee from 
suing on foot of such prior mortgage. 
The learned Judge apparently had in 
mind the necessity of prior encumbrances 
being mentioned in the sale proclamation. 
We do nob think he intended to lay down 
tliab if a subsequent mortgagee did not 
have his prior mortgage specifically mou- 
tioned in the sale proclamation drawn up 
in execution of a decree passed for en¬ 
forcement of a subsequent mortgage, the 
pri.r mortgage is extinguished or that 
tho mortgagee's remedy is barred. We 
are satisfied that the contention put for¬ 
ward before us has no force. The appeal 
is dismissed with costs. 

V-B./r.K. Ap peal dismissed. 

(1) A. I. R. 1928 All. 278=60 All. 742. 
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Young and Pollan, J.T. 

ZaUun -4/ieer — Aiapollant. 

V. 

Sat Ram Singh —Respondent. 

Second Appeal No. 1612 of 1928, Deci¬ 
ded on 12tli March 1931, against decision 
of Addl. Sub-Judge, Azamgarh, D/- 8oh 
August 1928. 

Limitalion Act (1908), Art. 61 —Mortgagor 
leaving money with mortgage® to J^**^^*^ 
creditor — Mortgagee failing to pay — Mort¬ 
gagor forced to pay—Suit by mortgagor to 
recover from mortgagee — Art. 61 doc» not 

apply. ... . 

Whore morlgagor leaves money with mort¬ 
gagee for payment to prior creditor, but mort¬ 
gagee falls to make the payment, and tho mort- 
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gagor ia fotcaS to pay, a suit by the inortgsgoi:' 
to recovet that mouey from the mortgagee is 
not governed by Art. 61 inasmuch as the pay¬ 
ment made is not payment made for the defen¬ 
dant: 0 I. C. 878, Disc, and Disf. ; J. T. B. 
1921 .4//. 133, Be/. (P 550 C 2j 

A. P. PancJey —for AppoUant. 

Shiva Prasad Sinha —for Respondent. 

Pullan, J. —Tbe facts giving rise to 
this suit are as follows: Sat Ram Singh 
and Maharaj Singh mortgaged certain 
property to one Zaitun and another for 
Rs. 750 out of which Rs. 400 were left 
with the mortgagees for payment to 
prior creditors of the mortgagors. The 
mortgagees did not pay that sum. The 
mortgagors, being threatened by their 
creditors with a suit, were forced to pay 
the money, and they have brought this 
suit to recover the amount so paid with 
interest by way of damages from the 
mortgagees. The date of the mortgage 
was 11th June 1921, and the payments 
wore made by the mortgagors on 12th 
Juno 1922 and 14th Juno J923. The suit 
was brought on 14th June 1927 and is 
within six years from the date of the 
mortgage. The claim has been decreed 
by tbe lower appellate Court, who hold 
that the period of limitation was one of 
six years and that the article applicable 
was Art,116, Scb.l. Lim. Act. The appeal 
is based on the contention that this is 
not a suit to which Art. 110 is applicable, 
but is a suit governed by Art. 61. There 
is no other point before us for decision. 
Art. G1 deals with a suit for money pay¬ 
able to the plaintiff for money paid for 
the defendant. Limitation runs from the 
date when the money is paid. If this 
article is applicable, the suit is beyond 
time, as it was filed more than three 
years after the last date of payment. 
In order that this article of the Limi¬ 
tation Act should apply it must be 
proved that the suit was for (l) money 
payable to the plaintiff, (2) for money 
paid for the defendant. 

Certainly the suit is for money which 
the plaintiff alleges to be payable to 
himself. But we do not agree with the 
learned counsel who has argued the case 
with great skill for the appellant; that 
this is a suit for mouey paid for tbe 
defendant. The only person who was 
liable to the creditors for the payment of 
this money was the plaintiff in this suit, 
lb was his debt and it was nob tbe debt 
of his mortgagee. It is conceded that 
tbo plaintiff' himself could not have sued 
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his mortgagee in any way so as to com¬ 
pel him to pay this money to the credi¬ 
tors, and that the creditors could nob 
have sued bho mortgagee. This money, 
in our opinion, was paid by the mort¬ 
gagor for himself to save his own pro¬ 
perty from his creditors, and it was not 
paid by him for tbe mortgagee in any 
true sense of the term. Reliance is 
placed by the learned counsel for the' 
appellant on a decision of this Iligh 
Court reported in Girraj Singh v. Raghu- 
bans Kuar (1). In that case there was 
a compromise between two persons pro¬ 
viding that t)ie encumbrances affecting a 
certain village would be paid by one of 
the parties. That party failed to dis¬ 
charge the encumbrances, which appear 
to have been in tbe nature of mortgage 
debts. Tbe encumbrances were paid off 
by the other party and he sued to recover 
the amount so paid. It was found by 
the Court that this was a suit for money 
paid for the defendant within Art. 61, 
Lira. Act. But there is no discussion in 
the judgment showing the reasons for 
which the Court held that that payment 
was made for the defendant. We are 
unable to say that that case is exactly 
parallel w’ibh tbe one before us. There 
is a parallel case also decided by this 
Court aud reported in Ishri Prasad v. 
Mohammad Sami (2). The facts of that 
case are indistinguishable from those of 
the present case, and the decision of the 
Court was that Art. 116, Lim. Act 
applies. But in that case also the ques¬ 
tion which is before us was not discussed. 
We consider therefore we are free to 
decide this question as res integra. and 
are of opinion that a payment of this 
nature is not a payment made for the 
defendant and therefore that Art. 01,i 
Sch. 1, Lim. Act does nob apply. 

The lower appellate Court has held 
that the article applicable is Art. 116. 
This again is an article which may be 
distinguished from the present case. It 
applies to a suit for compensation for the 
breach of a contract in writing registered 
and the time from which tbe period 
begins to run is the time when tlie con¬ 
tract is broken. Nor the mortgagee un¬ 
doubtedly entered into an agreement 
with the mortgagor that he would pay 
off his debt; but it is argued, and not 
without force, that that agreement is not 

(1) ClOlO] G i. C. 678. 

(2) A. I. H. 1921 All. 133=60 I. C. 839. 
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enforcaable by the mortgagor, and it is 
diftioult to say when, if over, there has 
been a breach of the contract. But it is 
no part of tho pleadings in this case that 
the plaintiff has no right to recover the 
money paid by him. The only dispute 
arose as to whether the suit to recover 
it was or was not within time. We do 
not think it necessary therefore to enter 
into a minute argument as to whether 
Art. 116 can or cannot be made to fit 
into the facts of this case. It was for 
the appellant to show that the suit was 
barred by some article of the Limitation 
Act which provided for a shorter period 
than six years, and in our opinion the 
appellant has failed to do so. Thus, 
even if Art. HG did not apply, we see no 
reason why we should not apply Art. 120, 
which deals with suits for which no 
period of limitation is provided elsewhere 
in tho schedule. It is true that under 
Art. 120 tho time from which the period 
begins to run is the time when the right 
to sue accrues, and it has been argued, 
not without reason, that we would b3 
forced to give some date in this case 
when the right to sue did accrue. Again, 
we do not think that it is necessary to 
answer this question. The right could 
not accrue before tho mortgage was 
executed, and even if that were taken as 
the date, the suit is within time. Roughly 
speaking, the suit being one for which 
the cause of action is clearly the neces¬ 
sity for the mortgagor to pay off his debt 
the period might be held to commence 
at the date of that payment. But there 
is authority for the view that the failure 
of the mortgagee to pay off his debt 
coaimCDoad from the date of the mort¬ 
gage, and the period of limitation might 
be held to run from that date, fn either 
case tho suit is within time and we do 
not think it necessary to decide a point 
which is of no ijnportanoo for the deci¬ 
sion of this appeal. 

One other question raised was that the 
rate of interest allowed by way of 
damages is excessive. But this point 
was not rai8e<l in tho Courts below, and 
the learned Subordinate Judge has stated 
that in his opinion interest at 2 per cent 
per mensem is not e-xcessive. Wo ao- 
uorJtngly dismiss this apiioal with costs, 
iiioluding fees in this Court on tho higher 
Hoale. 

^i.N /a.K. Appeal dismissal. 
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NlAMA.TaLIi.4.H, J. 

Amjad Ali and anothet —Defendants 
Appellants. 

V. 

Aziziiddiii and others —Plaintiffs Res¬ 
pondents. 

Second Appeal No. 124 of 1929, Deci¬ 
ded on I3th January 1931, against deci¬ 
sion of Addl. Sub-Judge, Meerut, D/- 

13th September 192S.. 

Civil P. C. (1908), S. 102—Suit for mesne 
profits in respect of share of occupancy 
holding held in common by parties—Such suit 
is therefore cognizable by Court of Small 
Causes—Provincial Small Cause Courts Act 
(1887), Art. 31—Applicability. 

Where one of several cosharers in an occu¬ 
pancy holding is in actual cultivating posses¬ 
sion thereof, his possession cannot bo consi¬ 
dered to bo wrongful, nor can he be said to be 
iu wrongful receipt of tho profits accruing from 
the holding belonging to them iu common. 
Possession of one of the cosharers or receipt of 
income derived b)' him from the joint holding 
is on behalf of all the cosharers. Art. 31, Pro¬ 
vincial Small Cause Courts Act, therefore does 
uot apply to a suit for mesne profits by persons 
in respect of their share of an occupancy hold¬ 
ing held in common by tbe parties. Such suit 
is cognizable by a Court of Small Causes and a 
second appeal is barred. [I* 551 C 2 ; P 552 C 1] 

Vishwa Miitra~lor Appellants. 

A. M. Khwaja —for Respondents. 

Judgment. -“This appeal arises out of 
a suit for mesne profits by tbe plaintiff- 
respondents in respect of their share of 
an occupancy holding comprising 10 
bigbas 7 biswas held in common by the 
parties. The sum claimed in the plaint 
is Rs. 96-10-3. No ancillary relief for 
accounts was taken. Their claim was 
dismissed by the first Court but on 
appeal it was decreed by the lower 
appellate Court. 

A preliminary objection is taken by 
the learned counsel for the respondents 
that a second appeal is barred by S. 102, 
Civil P. C. It is pointed out that tho 
suit is one cognizable by a Court of 
Small Causes, and the value does nob 
exceed Ks. 600. A reference to Sch. 2, 
Provincial Small Cause Courts Act, 
shows that a suit for profits between co- 
tenants is not excepted from the cogni¬ 
zance of a Court of Stnall Causes. The 
only article which can have a sarablanoe 
of application is Art. 31, which however 
provides: 

“ lor the prodta ou immovibio property belonp 
iug to the plaiutifi which h-ivo bean wrougfullr 
received bv tbe defendant.” 

Whore one of several cosharers m an 
occupancy holding is in actual caltivat- 
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ling possession thereof his possession can- 
'not be considered to be wrongful, nor 
ican he be said to be in wrongful receipt 
jof the profits accruing from the holding 
belonging to them in common. Posses- 
|sion of one of the cosharers or receipt of 
income derived by him from the joint 
holding is on behalf of all the cosharers. 
I am satisfied that Art. 31 has no appli¬ 
cation. It follows that the suit which 
has given rise to this appeal is of the 
nature cogniziable by a Court of Small 
Causes and therefore a second appeal is 
barred by S. 102, Civil P. C.. the value 
of the subject-matter being less than 
Hs. oOO. The appeal is accordingly dis¬ 
missed with costs. 

p.N./r.k. Appeal dismissed. 
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Young and Pullan, JJ. 

Ilaji Abdul Shakur —Appellant. 

V. 

Nandlal and others — Respondents. 
Second Appeal No. 1255 of 1928, De- 
cidod on 19bh Maroli 1931, against deci¬ 
sion of Sub-Judge, Benares, D/- 2nd May 
1928. 

(a) Transfer of Property Act (1882), S. 40 
-- Covenant to pay certain sum of money on 
the happening of certain event is not res¬ 
trictive covenant. 

Restrictive covon.ints are covenanls restrain¬ 
ing the use to be made of the land. A contract 
to pay a certain sum of money on the happen¬ 
ing of a certain event cannot possibly be held 
to be a restrictive covenant : 41 All. 417. nnt 

Appr. [P 552 C 2] 

(b) Transfer of Property Act (1882), S. 40 
—Jl executing kabuliyat and agreeing to pay 
zarichaharam in case he sold his interest in 
plot—// selling his interest to M—M is not 
liable to pay zarichaharam—S. 40 does not 
apply to this case—Equity. 

// executed a kabuliyat in favour of N, a 
zamindar and agreed to pay zarichaharam (i. o. 
one-fourth of the sale price) in case ho sold 
bis interest in the plot. Ho sold his interest to 
AT, and N sued both //and AT for the zaricha¬ 
haram. 

Held : that M could not be held to bo liable 
for the personal obligation of his transferor to 
pay the zarichahiram. 

//c/d,/«r<7ier, that S. 40 would not apply to 
an obligation arising out of a contract, such as 
an obligation to pav zarichaharam : Talk v. 
Moxk'iy, 2 Phil. '!74, not Appl. ; 41 AH. 417, 
not Appr. [P 563 0 2] 

(c) Transfer of Property Act (1882), S. 41 
—Obligation to pay zarichaharam. 

An obligation to pay zarichaharam cannot 
be said to be “ annexed to the owoersbip of 
immovable property.” [P 553 C 2] 

M. A. Aziz and Zahur Ahmad Naqui — 
for Appellant. 

K. N. Afalavii/a —for Respondents. 


Young, J. This is an appeal against 
the judgment of the Subordinate Judge 
of Benares. The plaintiffs were the 
zamindars of a plot of land. The prede¬ 
cessor-in-title of the appellants executed 
a kabuliyat by which he agreed to pay 
to the plaintiffs annual parjot, and be 
also agreed to pay zarichaharam, that is 
one-fourth of the sale price received by 
him whenever he sold bis interest in the 
plot. Boman the defendant’s predeces- 
sor-in-titlo defendant 1 in the suit, sold 
the plot Jo defendant 2, and tlie plaintiff 
zamindars sued both the defendants for 
the zarichaharam. Defendant 1 did not 
defend the suit. The trial Court held 
that defendant 2 was not liable but the 
lower appellate Court held on the 
authority of Prabhu Narain Shigh v. 
Ramzan (1) that both the defendants 
were jointly and severally liable for the 
amount of the zarichaliaram, and gave a 
decree in favour of the plaintiffs against 
defendant 2. Defendant 2 appeals. 

The sole question before us is whether, 
under the ciroumstances given above, the 
assignee of defendant 1 is liable to pay 
to the zamindars the zarichaharam. We 
agree with the lower appellate Court 
that defendant 2 must be held to have 
notice of the haq ebaharam jiayabJe by 
defendant 1. Wo have carefully consi¬ 
dered the case of Prabhu Narain Singh 
V, Rnmzaii (1). We notice that Piggott. 
J., decided that case on the nature of the 
plea set up by the defendant Ramzan in 
the trial Court. W'alsh, J., alone decided 
the actual point before us in favour of 
the zamindars. With great respect to 
the learned Judge, wo are of opinion that 
that case was wrongly decided. The 
learned Judge appears to have based his 
judgment upon the view that haq chaha- 
ram was a restrictive covenant of the 
kind dealt with in the'English authority 
of Talk v. Moxhay (2). We aro of opi¬ 
nion that haq chaharam cannot be con- 
siderod to be such a restrictive covenant. 
Restrictive covenanls are covenants res¬ 
training the use to be made of the land. 

A contract to pay a certain sum of money 
on the happening of a certain event can¬ 
not possibly, in our opinion, be held to be 
a restrictive covenant. It appears to ns 
that the whole of the judgment of the 
learned Judge is based upon this mis- 

(1) [1019] 41 All. 417=49 1. C. S65. 

(2) [18471 2 Phil. 774 =13 Jur. 69 = 18 L. J- 
Ch. 83=1 Hall. & P. W. 105. 
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approhension. In any event, it was held 
in Ilaywocd v. Bruvswick JiuiUling So- 
oiely (3) that the rule in Tulk v. Moxhay 
(2) that 

“ nnyoDe coming into posscRsion of land with 
notice, actual or constructive, of a covenant 
entered into by some one through or under 
whom lie claims, restricting the use of that 
land, will be prohibited from doing anything in 
breach of the covenant,” 

applies only to a negative and not an 
alhrmative covenant. Kquity would 
not allow the assignee to Ute the land in 
contravention of the restriction. Tulk 
V. Moxhay (2) caniiot he used* to place 
the i>ecuniary liability of an assignor 
upon his assignee. In any event, it has 
long been held in Euglish law that no 
action of covenant will lie against the 
assignee of the lessee, except for breaches 
of covenant happening while he is as¬ 
signee In our opinion it is clear that 
the whole of the argument of the learned 
Judge based upon restrictive covenants 
and Tulk v. Moxhay (2) is misconceived. 
Further, the learned Judge appears to be 
impressed with a paragraph taken from 
Gour’s Transfer of Property Act, in 
which the learned author of that work 
quotes Dat’s Vendors and Purchasers 
Edn. 0, 927, as to the knowledge of a 
purchaser of land of an encumbrance on 
the property either before cr after the 
execution of the conveyance and the 
learned Judge proceeds to state that that 
substantially was the position in the 
case he was then deciding. An encum¬ 
brance is a mortgage or charge upon the 
property imvchased, and cannot he held 
to moan a liability such as that of pay¬ 
ing the xarichaharam. He further relies 
upon the general principles of equity. 
[Wo fail to conceive how tlie transferee 
in this case can bo held to be found in 
any way in equity to pay the porsonai 
obligation of his predecessor-in-title, 
especially when tlje transferee had paid 
the full purchase price to his predecessor, 
and when, we must conclude, the vendor, 
having to pay the zarichaharam to the 
zamiudar, must have taken that into 
consideration in fixing the price which 
he demanded for his interests in the 
land. 

Uolianco is placed by the respondents 
however on S. 40, T. P. Act. The first 
part of that section merely adapts to 
the Uw o f India the English doctrine of 

!»• Ueb2j""B B. V. 403 =51 L7J."Q. 13. 78 = 
80 W. H. 2'JS=45 L. T. 099. 


restrictive covenants iJlustratod in Tulk 
V. Moxhay (2) and Hayuondv. Brunswick 
Building Society (3). Para. 2 is more 
difficult to construe. Bub we are of opi¬ 
nion that it cannot possibly apply to an 
obligation arising out of a contract, such 
as an obligation to pay zarichaharam. 
The illustration given to the section con¬ 
firms U8 in this view. That illustration! 
is concerned solely with an equitable 
right to enforce the specific performance 
of a contract entered into by B with A 
against C to whom subsequently the 
land wa<J sold with notice of the previous 
contract. It would be, wo think, a 
strained construction, of the section to 
apply it to a personal obligation, 
such as the payment of zaricha¬ 
haram arising out of a contract of 
lease. We think that the legislature 
by tliis x)art of the section merely 
meant to adapt to the law of India the 
English rule of conferring an equitable 
title in land on the holder of a contract 
relating to the transfers of land. Such 
a contract does not amount to an “inter¬ 
est in land or an easement thereon 
within the meaning of this part of the 
section. It confers merely an equitable 
title. We see no reason to apply this 
part of the section to a merely personal 
obligation to pay a sum of money to a 
third party arising out of a contract, 
and further we do not think an obliga¬ 
tion to pry zarichaharain could be said 
to be “ annexed to the ownership of 
iurmovablo property ” within the mean¬ 
ing of this part of the section, A con¬ 
tract giving rise to a right of pre-emption 
or a contract of sale both would create 
an obligation annexed to the ownersiiip 
of property and it is to such obligations 
that this part of the section is meant to 
apply. \Ve allow the appeal, set aside 
the decision of the lower appellate Court 
and restore that of the trial Court, with 
costs. 

S.N./n.K. Apj)eal allowed. 
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SULAIMAN AKD NiAMATOLL'AH, JJ. 

Bahadur and another —Appellants. 


V. 


Narain Singh —Eespondont. 
yecond Appeal No. 409 of 1928, Deci¬ 
ded on 18th February 1931. 

fa) Agra Tenancy Act (1926), S. 268 Suit 
for declaration in re.pect of ^ove landa in 
civil Court —Objection to t -il Court • juri*- 
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diction in second appeaS should be allowed 
in Cases to which S. 268 does not apply and 
where objection is well founded. 

A suit for declaratiou iu respect of the grove 
laud was filed iu the civil Court. Aa objection 
was taken to the jurisdiction of the civil Court 
during second appeal. 

Held : that S. 268 bad no application to a 
case, where the civil Court had disposed of ii 
jiiatter, which even if brought iu the revenue 
Court, uo appeal would have lain to the civil 
Court. The objection as to the want of juris- 
diction, if well founded must therefore be en- 
tei'taiued although it had not been raised 
earlier; A.l.R. 1930 All. 713, Bei. o?j.[P 554 C 21 

lb) Agra Tenancy Act (1896), Ss. 269 and 
S4 — Bar of limitation to suits under S. 84. 

Section 2G9 does not override the bar of limi¬ 
tation which is placed on suits for ejectment 
under S. 84. [p 555 C li 

(c) Agra Tenancy Act (1926), S. 84 —Land 
losing character as grove—No suit Hes in 
civil Court for possession and declaration, 
but suit for ejectment lies in revenue Court. 

Where a grove laud loses its character as a 
grove, as having been used for building purposes 
u oisil Court has no jurisdiction to eutertain 
the plaintiff’s suit for declaration and posses- 
aion of the land. 'I'ho plaintiff's remedy, if 
any, is to eject the defendant grove holder under 
S. .S4 through a revenue Court. The revenue 
Court has exclusive jurisdiction in such cases. 

[P 555 C 2J 

K, Verma —for Appellants. 

P. L. Banerji, Badri Narain and 
Gadadhur Prasad —for Respondent. 

Sulaiman, J. —This is a defendants’ 
appeal arising out of a suit for declara¬ 
tion that the defendant has no power to 
make construction, recovery of posses¬ 
sion and perpetual injunction. In the 
plaint it was admitted that the land in 
dispute was entered in the revenue 
papers as a grove and it was further 
alleged that for sotne time the trees 
standing upon it dried up and the land 
became vacant and no fresh trees vvere 
planted that the defendants without 
the permission of the plaintiff began to 
construct a pucca and kuohoha house on 
a portion of the plot, which action was 
wrongful. The cause of action w’as 
alleged to have accrued in December 
lyiO wlien the constructions were 
oommenoed. Many pleas were taken 
in the written statement. It was 
alleged that the land was an ancestral 
muali grove of the defendants, that 
all the trees had not dried up and 
that the laud had never changed its 
character as a grove, as trees were still 
standing on a largo portion of the land. 
It was further pleaded that the construc¬ 
tions complained of were made 12 years 
ago, and the claim w'as haired by the six 


years rule of limitation. But no plea as 
to want of jurisdiction was raised. 

The first Court found that over half of 
the land occupied formerly by the grove 
odd trees still stood and that building 
had been made on the eastern portion of 
the land over which there wore only a 
few trees left. It came to the conclusion 
that the plot bad not lost its character 
as a grove and accordingly dismissed the 
suit. On appeal the learned District Judge 
has affirmed the findings of fact that for 
about ha\f the area to the west of the 
plot there are 15 trees while on the 
eastern side there are only three trees 
and on this portion there are no less 
than four buildings two of which appear 
to be (juite recent. He came to the con¬ 
clusion that as matters stood now tbo 
defendants would be prevented from 
using nearly half tbo land to the east for 
purely building purposes, and that accor¬ 
dingly in view of the definition ©{“grove 
land” given in the new Tenancy Act, the 
land no longer retained the character of 
a grove. Fie set aside the decree of the 
first Court and decreed the claim. 

On appeal it is urged for the first time 
that the civil Court had no jurisdiotioti 
to entertain the suit. It has been set¬ 
tled by the pronouncement of the Full* 
Bench case of Ham Iqbal Bai v. Tilesari\ 
Kuari (l) that B. 269 of the new Tenancy 
Act, would have no application to a case 
whore the civil Court had disposed of a 
matter which even if brought in the 
revenue Court no appeal would have lain 
to the civil Court. The objection as to the 
want of jurisdiction if well founded, 
must therefore be entertained, although 
in view of the faet that it was not raised 
earlier the defendants may be deprived 
of their costs. 

According to the allegations contained 
in the plaint the defendants had the 
status of grove holders who have con¬ 
verted the land into a building site by 
making constructions thereupon and have 
broken a condition. Ch. 12 of the new 
Tenancy .let deals with the rights and 
iiablities of grove holders. A grove 
holder is a non-occupancy tenant, pre¬ 
sumed to be holding under a lease, the 
term of which expires when the land 
ceases to be a grove land. He is liable 
to bo ejected under S. 84 or on the 
ground that he held under a lease the 
ter m of whi ch has expired._ It_i8_noto- 
1. R. 1930 All. 713=1-27 1. C. 434 (F-B)- 
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TTOrtUy that the provisions relating to 
the rent free grantees containeci in 
Ch. 11 are not applicable to grove lands. 

Aesuming the finding of the District 
Judge to bo correct that the land has 
lost its character as a grove inasmuch as 
it has been built upon, the plaintiff 
would have been entitled to institute a 
suit under S. 84. Ten. Act. for the eject- 
meut of the defendants on the ground 
that the condition that the character of 
the grove would be retained had been 
broken and the land was being used in a 
way inconsistent with the previous 
grant. No doubt the valuation of the 
suit being much more than Rs. 200 the 
appoal from the decree passed in such a 
suit, even if filed in the revenue Court, 
would have lain to the civil Court, and 
under S. 269, Ten. Act, ail the materials 
•being on the record, the High Court can 
dispose of the appeal as if the suit had 
been instituted in the right Court. But 
this section would not override the bar 
of limitation which is placed on suits for 
ejectment under S. 84, Ten. Act. The 
suit is to be instituted within one year 
from the date when the forfeiture is in¬ 
curred or the condition is broken. In 
the present case there is no allegation 
in the plaint that any construction was 
made within one year of the suit. As 
already pointed out the cause of action 
was alleged to have accrued in 1916. 
The learned Munsif who inspected the 
locality thought that some buildings were 
very old and that some were about three 
or four years standing. The claim under 
S. 84 would therefore bo barred by the 
law of limitation. It is therefore not 
po-s-Hible for us to give relief to the plain¬ 
tiff on the ground that although the suit 
should have been instituted in the reve¬ 
nue Court, all the materials being on the 
record the matter should now be dis¬ 
posed of in appeal by us. 

It is next urged on behalf of the plain¬ 
tiff that as the grove has lost its charac¬ 
ter as a grove the defendants have be¬ 
come mere non-occupancy tenants hold¬ 
ing from year to year and are liable to 
ejectment and the right to eject them is 
a roouning right without any question of 
limitation. 

But^even if this position be assumed 
to bo correct, the plaintiff’s remedy 
would be to eject the defendants not 
under 8. but under S. 80, Ten. .\ct. 
which is the same as the ground men¬ 


tioned in S. 197, sub-Cl. (e) of the Act 
treating the defendants as tenants from 
year to year originally holdiug grove land 
the term of which has expired. Such a 
suit however is cognizable exclusively by 
the revenue Court and an appeal lies in 
that case to the revenue Court and not 
to the civil Court. In this view of the 
matter it is not possible for us to enter¬ 
tain this claim treating it as one for the 
ejectment of a non-occupancy tenant 
from year to year. The relief as regards 
the declaiation is substantially one as to 
the rights of a tenant against the land¬ 
holder and was entertainable by the 
revenue Court; similarly under S. 85, 
Ten. Act, even a relief for an injunction 
could have been asked for in the revenue 
Court. We may also point out that the 
relief as regards the injunction is very 
vaguely worded and merely asks for res¬ 
training the defendants from doing any 
act prejudicial to the rights of the plain¬ 
tiff and does not in so many words ask 
for restraining them from going on with 
any construction. There is no sugges¬ 
tion that there is any reasonable appre¬ 
hension of further construction being 
made on the plot. Having regard to all 
these circumstances it must be held that 
the civil Court had no jurisdiction to 
entertain this plaint. The plaintiff s 
remedy, if any, may bo to eject the de¬ 
fendants through the revenue Court 
treating them as persons in occupation 
of the land which has lost its character 
of a'grovo or where a condition has been 
broken. The plaintiff will recover his, 
costs from the defendants in both the 
Courts below, who will bear their own 
costs in thope Courts, and the plaintiff 
will bear bis own costs of this appeal 
and will pay the costs of the defendants 
in this Court including fees on the higher 
scale. We accordingly allow this appeal 
and sotting aside the decrees of the Courts 
below direct that the plaint be returned 
to the plaintiff for presentation to the 
proper Court, if fo advised. The costs 
will be taxed as indicated above. 

B.V./R K. Apx>eal alloti e<i. 
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PULLAN, J. 

Allah Jiakhsh —Applicant. 


— Opposite Party, 

Criminal Revn. No. 20 ol U31. Deci- 
(led on lOtli Apvil 1931. 
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Criminal P. C. 0898), S. 421—Court has 
complete discretion to dismiss summarily 
jail appeals without showing cause. 

The Jaw does not mean to fetter the discre¬ 
tion of a Con rt receiving jail appeals. A Court 
can in its discretion summarily dismiss such 
an appeal, when it is of opinion that there are 
no sufficient grounds for interference with the 
lower Court’s deeieion : 17 d//. ‘241, 

[P 556 C 1] 

Mnvsur Alam —for Applicant. 

Asst. Govt. Advocate—iov tho Crown. 

Order. -- This is an application in 
revision of an order of the .Additional 
Sessions .Tndgo of Meerut rejecting sum¬ 
marily an appeal received from tho jail. 
The Court was doubtless acting under 
P. 421, Criminal P. C.. which lays down 
that a .Tudpe on receiving such a petition 
shall peruse the same, and if he considers 
that thoro is no sufficient ground for 
interfering he may dismiss tho appeal 
.summarily. The Stme section lays down 
in clear words that the Court hearing 
such an appeal is not bound bo call for 
the record in the case. T have been re¬ 
ferred by tho learned counsel to a Full 
Bench decision of the Allahabad High 
Court jiassed three years before .Act 5 of 
1898 was enacted. Empress v. Nannhu (l) 
which shows that at that time this Court 
t hought that it was advisable for a Court 
rejecting an appeal summarily to give 
some reasons. But that opinion of the 
Full Bench of this Court was not in¬ 
corporated in the stibsequent Criminal 
Procedure Code. Tho law. in my opinion, 
does not mean to fetter tho discretion of 
a Court receiving such jail appeals and 
there is no ground of revision arising 
from the action of tlie learned Additional 
Sessions Judge in this case. I have been 
into the case on its merits and I find that 
the order rejecting the appeal summarily 
|was, in the circumstances of the case, the 
!only proper order which the Court could 
liavo passed. I dismiss this application. 

The bail bond of the applicant is dis¬ 
charged, and he will surrender to serve 
out his sentence. 

U.vVr.K. Revision dismissed. 

(l) [I8y53l7 All. 241=(l895) A. \V. NT 68 
(F.B.). 
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Mukerji .and Bennet. JJ. 
Mangal Ham Seho - Appellant. 

V. 

Jagar Nath o.Qd another —Respondents. 
Second Appeal No. 386 of 1928, De¬ 
cided on 8th January 1931. 


J.AGAR N.ATH (Baunet, J.) 1931 

fa) Civil P. C. (1908), S. 100 — Finding as 
to accrual of cause of action at particular 
place ia finding of fact. 

Finding as to the accrual of cause of .action 
.at p.irticuiar place is a finding of fact and can¬ 
not be set aside in second appeal. [P 567 C 1] 
(b) Civil P. C. (1908), S. 21—Objection to 
place of suing in Court of appeal or revision 
—Failure of justice must be proved, 

in order to be able to interfere ou tho ground 
of absence of jurisdiction and allow an objec¬ 
tion r.s to the jurisdiction, the Court of appeal 
or revision must find that there was f.vilure of 
justice. [P 557 0 1' 

^ (c) Civil P. C. (1908). O. 41. R. 2 -- Objec¬ 
tion to place of suing — Appellate Court re¬ 
turning plaint for proper presentation — 
Ground under S. 21 in second appeal is 
ground of law and can be taken without 
being specifically set forth in memo of 
appeal. 

If an appellate Court iuterferes with the place 
of suing on the ground of absence of jurisdic- 
tiou aud returns the plaint for proper presenla- 
tion, it is open to tho plaintiff to adv.aoce the 
ground under S. 21 in second appeal, it being 
a question of Jaw. It can even ttke that 
ground under the provisious of O. 41, R. 2, even 
though it may not bo epevifically set forth in 
tho menioraudum of appeil. (P 557 C 1] 

J. P. Hhargava —for .Appellanb. 

Shiva Prasad Sifiha — for Rospondonta. 

Bennet, J. —This is an appeal from 
an order of tho learned Additional Sub¬ 
ordinate Judge of Basti directing that a 
plaint should be leturuod to the plaintiff 
for presentation to the proper Court. 
By an error of counsel in this Court 
the case has boon presented in this 
Court as a regular second appeal from a 
decree. The facts are that the plaintiff 
who resided in Basti sent certain grain 
to Fyzabad, and that grain was sold 
by the defendants in Fyzabad, and the 
plaintiff brought a suit in tiie Court of 
the Munsif of Basti for recovery of the 
price of the grain. One of the defences 
raised was that the Court in Basti had 
no jurisdiction to try th?8 suit as the 
cause of action arose solely in Fyzabad. 
The learned Munsif held that his Court 
in Basti had jurisdiction to try this 
suit, because there was a novation of 
contract on account of certain letters 
which subsequently passed between the 
parties. The learned Munsif decreed the 
suit in part for the plaintiff. The de¬ 
fendants brought an appeal, and the 
lower appellate Court hold that these 
letters did not amount to a novation of 
contract and accordingly that tho-Munsif 
did not have juiisliction, and directed 
that the plaint should be returned for 
presentation to the proper Court. The 
plaiutiff has come in appeal against this 







1931 


Bishambhaii V. B vpha Kishunji (Bennet. .F.) Allahabad •'^57 


order. In the first place it was argued 
that the finding of the lower appellate 
Court in regard to the cause of action 
nob arising in Basti was incorrect, hut 
this is a finding of fact and in second 
appeal it is not open to this Court to 
Ireverse that finding. We consider there¬ 
fore that the order cannot be set aside 
on this ground. But a further ground 
was urged before us which was not taken 
in the memorandum of appeal. That 
ground is that under S. 21, Civil P. C., 
no objection as to ju'isdiction shall he 
allowed by an appellate Court unless 
there has been a consequent failure of 
justice in the Court of first instance. 
We consider that this is a point of law 
^hich may be taken under the provi¬ 
sions of O. 41, 11. 2, although it was not 
specifically set forth in the memorandum 
of appeal, and the learned counsel for 
the respondents has stated that he does 
not desire any further time to meet this 
point of law. 

In the order in appeal of the lower 
appellate Court there is no mention 
whatever of any consideration of the 
question as to whether . there was a 
failure • of justice in the Court of first 
instance. Wo have carefully examined 
the judgment of the learned Munsif and 
wo do nob find any indication in that 
judgment that there was any failure of 
justice on account of the trial being held 
in Basti instead of in Fyzabad. These 
two districts are close together, and 
there is nothing on the record to which 
the learned counsel for the respondents 
can point to indicate that the defendants 
were in any way prevented from pro¬ 
ducing their witnesses or their other evi¬ 
dence on account of the trial being held 
in the Court of the Munsif of Basti. Ac¬ 
cor lingly we conclude that there was no 
failure of justice on account of this trial 
being held in the Court of the Munsif of 
Basti. A necessary ingredient being 
absent as laid down by S. 21, the order 
of the lower appellate Court therefore 
must bo set aside. Accordingly we set 
aside that order, and we remand this 
case to the lower appellate Court for 
disposal according to law on the other 
grounds of appeal. 

Objection has been taken by the 
learned counsel for the respondents that 
the appellant has incurred unnecessary 
costs in this Court by bringing the 
matter before this Court as a regular 


second appeal instead of a first appeal 
from an order on which the court-feo of 
Rs. 2 only would be paid. The actual 
court-fee paid amounts to Rs. 55-8-0. 
Tho excess court-fee of Rs. 53-B-O must 
therefore bo paid by the appellant plain¬ 
tiff. In regard to the Rs. 2 balance of 
court-fee and other costs hitherto in¬ 
curred in this Court and in tho lower 
Courts we direct that these costs shall 
abide the ultimate result in the case. 
v.b./r.K. Order accordingly. 
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Mukerji and Bennet, JJ. 

Biahambhar— Plaintiff—Appellant. 

V. 

liadha Kishunji —Defendant—Respon- 
dent. 

Second Appeal No. 538 of 1928, Deci¬ 
ded on 24th February 1931, against deci¬ 
sion of Second Sub-Judge, Cawniiore, D/- 
2nd March 1928. 

Civil P. C. (1908), O. 23, R. 3- Parlies 
agreeing thal pleader be appointed referee 
and case decided in accordance with state¬ 
ment which be makes in Court without any 
oath being administered to him -They fur¬ 
ther agreeing to accept it and desiring not 
to produce evidence—Agreement is not ad¬ 
justment—Any party may resile from such 
agreement before statement is made by 
pleader and action taken on it. 

Where tho parties to a ease agree that a 
pleader bo appointed referee, the case be de¬ 
cided in accordance with tho statement which 
he may make in Court without any oath being 
administered to him or send it in writing and 
that they shall .accept and agree to it and thal 
they did not wish to produce any other evi¬ 
dence, such agreement does not amount to an 
adjustment but only amounts to agreement on 
a procedure which might eventuate in an ad¬ 
justment and it is open to a party to resile 
from the agreemont before tho statement has 
been made by the pleader and action taken by 
the Court on that statement: A. /. ii. 1927 All. 
534; A.I.U 1927 All. 590; 29 All. 49 and A.I.It. 
1921 All. 570, /)uf.: A. I. R. 1930 All. 162, Rel. 
on. (P 558 C 2» P 559 0 2] 

(J. S. liajpai and f\ M. L. Verma 
for Appellant. 

K. N.Katju d,nd M. L. Chuiurvedi — 
for Respondent. 

Bennet, J. —This is a second appeal 
by plaintiff against a decree of tbo lower 
appellate Court dismissing his appeal and 
upholding the decree of the Court of first 
instance dismissing tho suit of the plain¬ 
tiff. The plaintiff brought a suit fora dec¬ 
laration that a will dated 10 th Septem¬ 
ber 192G executed by his cousin Mathura 
Prasad was illegal, null and void and in¬ 
effectual as against him. Tn the Court of 
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fifsti instanco ifc was recorded as follows 
on 31sfe August 1927: 

"Tho pleaders for the parlies state that the 
parties to this case agree that Babu Jwala 
I’rasad, pleader, may be appointed referee, that 
the CRse may be decided in accordance with the 
statement which he may make in Court with¬ 
out any oath being administered to him or send 
it in writing, that tho parties shall accept and 
agree to it aud thrt they do not wish to pro¬ 
duce any other evidence.” 

On 5th September 1927 Babu Jwala 
Prasad applied for one day’s further 
time and on Gth September 1927 the 
])laintiff made an application to the 
Court stating that he no longer desired 
to abido by the statement of Babu Jwala 
Prasad as he had found that Babu Jwala 
Prasad was going to decide that there 
was a separation between the plaintiff 
and his deceased cousin Mathura Prasad 
effected by the mere fact that Mathura 
Prasad in his will had stated that ho 
v/as separate. The Court came to the 
following finding on that data 16th Sep¬ 
tember 1927: 

"Che parties have appointed Bibu Jwala Pra¬ 
sad vakil as a referee in this case and thcv have 
agreed to stand or fall by his slatemont. Babu 
Jwala I’rasad his submitted his statement and 
ho states that the plaintiff’s suit shoxild be dis¬ 
missed and that the parties should bc<ir their 
own costs. Suit dismissed.” 

It is apparent therefore that on that 
date Babu Jwala Prasad made a state¬ 
ment before tho Court, not on oath to 
the effect that the plaintiff's suit should 
he dismissed. Before us in second ap- 
])eal it has been contended that the 
plaintiff was entitled to resile from his 
agreement to abide by the statement of 
Babu Jwala Prasad. Dr. Katju for the 
respondents has contended that the 
plaintiff should not be allowed to resile 
from such a statement. 

Various rulings have been referred to 
and these rulings fall firstly under the 
heading of cases coming under the Oaths 
Act. These cases are Deoraj Mifsra v. 
Ahhai Boji (l). Salik Bayn v. Wall 
Ahmad (2) and Chiddu v. Kicmvar Sen 
(.3). These cases do not apply to the pre¬ 
sent case because in the present case 
statement of Babu Jwala Prasad was not 
made on oath. Secondly there are some 
oases in which the statement was not on 
oath of a person to whom the parties had 
made a reference. S u ch a case_is 

(1) A. 1. R. 192? All. 584=102 I. C. 38=49 

All. 842. 

(2) A. I. R. 1927 All. 590=100 I. C. 473=49 

All. 3^8. 

(3) U'JOSj 29 All. 49=(1900) A. W. N. 280. 


TIimanchal Singh v. Jatwar Singh (4). 
In that case there had been a very simi¬ 
lar reference in the following terms: 

“It has been settle! betweeu the parties that 
Rai Sahib Pandit Gopal Das Sharma, vakil, shall 
hear out the whole affair and that we shall ac¬ 
cept any statement that he may make before 
tlie Court.” 

Although therefore this reference did 
not indicate that the statement should 
he on oath, nevertheless on p. 711 of the 
ruling it is stated that the statement 
was made on oatli. However that rul¬ 
ing is to be differentiated from the pre¬ 
sent case on another mere important 
ground. In that ruling no objection was 
taken by either party before the state¬ 
ment was made and before decree was 
passed by tho Court of first instance in 
accordance with that statement. It was 
only on appeal that the plaintiff made 
objections to tho procedure. Now the pro¬ 
cedure in that case may bo regarded as 
an adjustment or compromise of the suit 
under O. 23, R. 3 and accordingly a 
decree may validly be passed by a Court 
on such an adjustment or compromise. 
It was argued that tho agreement to re¬ 
fer in the present case would amount to 
such an adjustment. Bub we consider 
that the present agreement does not 
amount to an adjustment but only 
amounts to agreement on a proce¬ 
dure which might eventuate in an adjust¬ 
ment and that until the referee had 
given his statement there could he no 
question of any adjustment. An objec¬ 
tion was taken by the plaintiff before 
Babu Jwala Prasad had made his state¬ 
ment and before any decree had been 
passed by the Court in accordance with 
that statement. 

A case which was similar to the pre¬ 
sent case is reported in Tnmntan Singh 
V. Shendarshan Singh (5) and this case 
was decided by a Bench of which one of 
us wis a member. In that case it was 
held that a similar agreement did nob 
come within the purview of O. 23, R. 3 
and that a party could resile from that 
agreement before the statement of the 
person to whom reference has been made 
has been recorded. 

Now the Code provides in Sch. 2 for 
the appointment of an arbitrator who 
shall decide a case and make an award 
(4} A. I. R. 1924 All. 570=80 I. C. 16=46 All. 

710. 

(5) A. I. R. 1930 All. 162=122 I. C. 136=62 

All. 236. 
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in writing to a Court and on such an 
award tha case allows a period of ten 
divys lor objection to be filed. In ftdux- 
tion to this procedure of arbitration 
there is also the procedure under the 
Oaths Act by which reference may be 
made to a person to state on oath certain 
facts within bis knowledge and the 
parties may agree to be bound by such a 
statement. ileferenca has also been 
made to S. 20. Evidence Act, which deals 
with statements made by persons to 
whom a party to the suit has expressly 
referred for information in reference to 
a jnatter in dispute. It is contended that 
the statement of Babu Jwala Prasad 
would be an admission and an admission 
by which the plaintiff would be bound. 
In the first place, an admission under the 
Evidence Act is not conclusive. Secondly 
an admission must be a statement of fact 
and in the present case it is not shown 
that Babu Jwala Prasad made any state¬ 
ment of fact. Accordingly we consider 
that tliere is no question hero of any ad¬ 
mission by Babu Jwala Prasad which 
would have any binding effect on the 
plaintiff. 

Now it is clear that there are two 
kinds of proceedings which are allowed 
to parties who do nob wish their suit to 
be tried by a Court in the usual manner. 
Firstly, the parties may agree to abide 
by the statement on oath of some per. 
son under the Oaths Act, or secondly, the 
parties may make a reference to arbit¬ 
ration under Sch. 2, Civil P. C. For the 

defendants-respondents 'it is contended 

that under S. 151, Civil P. C-.this Court 
by its inherent jurisdiction should sanc¬ 
tion a third method of procedure, that is, 
the method adopted by the parties in 
this case, and should further hold that 
onoo a reference has been made to the 
statement of a person to whom the 
parties referred, then each party to the 
case cinnob resile from such an agree¬ 
ment. 

It is contended that the agreement to 
make a reference would be a legal agree¬ 
ment under the Contract Act the consi¬ 
deration being in the case of each party 
that the opposite party had also made a 
promise to abide by the result. That 
may be so, and it is apparently correct 
that such an agreement would nob be in¬ 
valid under H. 23. Contract Act. But 
although the breach of such an agree¬ 
ment might entitle a party to sue for 
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damages, we do not consider that such 
an agreement binds the parties to it anh 
prevents them from resiling from suhe 
an agreement, and we do not consider 
that such an agreement must necessarily 
be specifically enforced. We do not see 
that any advantage would accrue from 
the setting up of a third method of pro¬ 
cedure in addition to the method of Sch.2 
and the methods of Oaths Act. If parties 
desire that the case should abide by the 
knowledge of facts possessed by some 
person, then it is open to the parties to 
ike an agreement under the Oaths Act 
that the case should abide by the state¬ 
ment on oath of that person. If on the 
other hand, the parties desire that the 
case should be decided by some person in¬ 
stead of being decided by tha Court, then 
it is open to the parties to have that 
person appointed as arbitrator under 
Sch. 2. Bub the particular kind of refe¬ 
rence in the present case which is by no 
means uncommon seems to us to serve 
no useful purpose. 

In the present case Babu Jwala Prasad 
was apparently not stating anything of 
his own knowledge and at any rate he 
was nob to make a statement on oath. 
He was apparently deciding points of 
law in a manner which would prevent 
the parties having any appeal on those 
points of Jaw. If Babu Jwala Prasad 
had been an arbitrator then ho would 
have had to proceed in a particular 
manner determined by the reference to ' 
arbitration and bis award would have had 
to be in writing and to have been filed in 
Court and a period of ten days would 
have been allowed for objections. We 
consider that tha objection of the plain¬ 
tiff to the procedure in the present case 
is therefore well founded and that it was 
open to the plaintiff to resile from the 
agreement before the statement had been 
made by Babu Jwala Prasad and action 
had been taken by the Court on that 
statement. Accordingly we allow the 
appeal with costs and we restore the 
case and send it back to the Court of 
first instance for trial according to law. 
Costs incurred here and in the lower 
Court will abide the result. 

r.N./u,K. allowed. 
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Second Appeal No. 714 of 1928, Deci¬ 
ded on 25th February 1931, against 
decision of Addl. Sub Judge, Moradabad, 
D/ 24th .Tanunry 1929. 

Evidence Act (1872), S. 91—T crms of con¬ 
tract to be found in older note—Renewed 
promissory note inadmissible in evidence as 
being insufficiently stamped- Plaintiff can 
fall back on old note—Subsequent pro-note 
acts as acknowledgment under Limitation 
Act (1908) S. 19 —Contract Act (1872) S. 62. 

Where dofcDclant borrows money from the 
pliintifj on the Eocurity of promissory note and 
later the promissory note is renewed by another 
promissory note which is found to be inadmis¬ 
sible in evidence being insufficiently stamped, 
the plaintiff can fall back on the original pro¬ 
missory note and succeed in his claim, provided 
the terms of contract arc to bo found in the 
older promissory note, and subsequent pro-note 
•an be used os an acknowledgment : 20 I.C, 10 ; 
42 Mad. 637 ; A. I. R. 1929 All. 980 ; A. /. ll. 
1931 All. 183 {F.Ii.) and 36 All. 259, Ref. 

U. S. Bajpai, Oopi Nath Kumru and 
Hari Ram Jha — for Appellant. 

■9. K. Dar and Baleshivari Prasad — 
for Respondent. 

Bennet. J.— This is a second appeal 
by the defendant against a decree of the 
learned Additional Subordinate Judge of 
Moradabad in appeal decreeing the suit 
of the plaintiff with costs. The plaint 
as originally brought was based on a 
promissory note of 7th November 1925 
for Rs. 1,350 with interest at Re. 14-0 
per cent. Subsequently the plaint was 
amended and the suit was based on an 
earlier promissory note of 10th Novem¬ 
ber 1922 for Rs. 1,000 at the same rate 
of interest of Ro. 1-4-0 per mensem. Both 
the promissory notes w’ore stated to be 
executed by Saltg Ram, the appellant, in 
favour of the father of the plaintiff. 

As regards the second promissory note 
it is admitted that this promissory note 
was not properly stamped. Accordingly. 

S. 35, Stamp Act, applies which states : 

** No iustrument chargeable with duty shall 
bo ad^nitted in evidence for any purposes unless 
such instrument is duly stumped.” 

It is contended that this promissory 
note of 7ch November 1925 is inadmis¬ 
sible for evidence for any purpose and 
therefore we leave it entirely out of 
consideration. The suit was brought on 
27th June 1927, and it is claimed for the 
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appellant.defendant that the suit on tho 
transaction of lObh November 1922 is 
time barred. For tho respondent it is 
claimed that limitation is saved by an 
admission of liability under S. 19, Urn. 
Act. Th’s admission is contained in an 
endorsement on the back of a promissory 
note of 10th November 1922 and is on 
the following terms : 

“ 7th November 1925 ko promissory note haza 
lie cv'.az men diisra promissory note tadadi 1350 
rupia ha tahrir haidya yeh hhoha hayaya,” 

Thetranslation of this is that on 7th 
November 1925 in lieu of the present 
promissory note, a second promissory 
note of the amount of Rs. 1,350 has been 
executed and this promissory note has 
become void. 

If this is a valid acknowledgment under 
S. 19, Lim. Act, then the suit of the 
plaintiff would be within time and if it 
is rot a valid acknowledgment, tiion tho 
suit of the plaintiff would be time barred. 
The learned counsel for the appellant has 
contended firstly that there is no valid 
acknowledgment and secondly that there 
was no subsisting contract of 1922 on 
which the suit could be based. In regard 
to the first point as to whether there is a 
valid acknowledgment in tliis endorse¬ 
ment. it was argued by learned counsel 
that S. 19 requires “an acknowledgment 
of liability.” Learned counsel alleges 
that there is no clear aoknowledgmcnt of 
liability because the endorsement of 7th 
November 1925 amounts to au allegation 
that the liability on the promissory note 
of lOth November 1922 has terminated 
and he therefore says that this writing 
denies liability. He supports his argu¬ 
ment by reference to Badri Das v. 
3/awo/jar Das (1) and Ranyustvami v. 
Thangavelu (2). In both these oases it 
was held that the alleged acknowledg¬ 
ment was no admission of liability, be¬ 
cause in each case the person making the 
acknowledgment bad stated that the debt 
which had previously existed had been 
paid. In tho present case, however we 
consider that the acknowledgment is to 
be distinguished, because in the cases 
quoted, the allegation was that payment 
bad been made and the debt had bean 
discharged. In the present case bbe ac¬ 
knowledgment set forth not that tho 
debt of Rs. 1,350 had been paid but that 
a differoiit form of security had been 

(1) ri913] 20 J.C. 10. 

(•2) fl9l9) 42 Mad. G37=50 \X. 380. 
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Qivon fov that; debt. Tho allegation is 
not that the liability had terminated but 
that a different form of security for the 
subsisting liability had been created. 
What had been terminated was the pro- 
missory note of 10th November 1922 and 
that promissory note had been replaced 
bv a promissory note of 7th November 
1925. 

Reference was also male to a ruling 
reported in aovind Singh v. Bijay Baha^ 
dur Singh (3). In that case which was 
somewhat similar, there was in 1925 a 
promissory note executed for Rs. 349 
which was due under an earlier promis¬ 
sory note of 1923 and as in the present 
case the later promissory note was in¬ 
sufficiently stamped. In addition how¬ 
ever to the promissory note of 1925 
there was also executed a receipt on tho 
same date. It was held on p. 1285 by 
Sulaiman, -T. : 

" Even if the receipt and the inadmissible 
promissory note were not executed in payment 
of a cash payment but wore in renewal of a 
previous debt, either that previous debt has been 
acknowledged afresh or very likelv it had been 
substituted by a new contract including a fresh 
promise to piv. In either case, the plaintiff s 
claim lies and is within time.” 

We do not consider that the case for 
tho defendant receives any support from 
this ruling and it is to bo npted that the 
facts in the present case are not parallel, 
because in the present case there was no 
receipt executed on 7th November 1925 
by which there purported to be a trans¬ 
action of repayment of the loan and a 
fresh contract. 

Reference was also made to the Full 
Bench ruling of this Court in Nazir Khan 
V. Ham Mohan (4). In that case the 
question was whether S. 91, Fjvidonce 
Act, barred or did not bar a suit which 
was based on a transaction in which the 
promissory note figured. It was held 
that where there is a completed cause 
of action for recovery of money on foot 
of a distinct and separate transaction and 
a promissory note is given as a collateral 
security, the plaintiff will be entitled to 
sue for the original consideration, even 
if, for some flaw in the promissory note, 
the promissory note itself may not bo 
sued upon, being inadmissible in evi¬ 
dence. On the other hand where the 
plaintiff would not have lent the money 
without the promissory note, the making 

(3) A.i^R. 1929 Air'^"=l2rTdriOS 

(i) A.I.R. 1931 All. 188 (F.B.) 
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and handing over of the note and the 
payment of tho money are “concurrent 
conditions” (i. o. part and parcel of the 
same transaction) and if the promissory 
note turns out to be inadmissible in evi¬ 
dence for any reason (such as the absence 
of a proper stamp), it is not open to the 
plaintiff to recover his money by proving 
orally the terms of the contract, in tho 
teeth of the provisions of S. 91, Evidence 
Act (i. e. by setting up. a case indepen¬ 
dent of the note). 

Now in the present case the language 
of S. 91, Evidence Act, clearly shows 
that it cannot be a bar to the suit of the 
plaintiff based on the transaction of 
1922. S. 92 states : 

“When the terms of a contract.have 

been reduced to the form of a document. 

no evidence sh-^11 ba given in proof of the terms 

of such contract.except the document 

itself.” 

Now it is clear that the inadmissible 
promissory note of 1925 does not contain 
the terms of the contract *bf 1922, and 
that the transaction of 1922 is quite in¬ 
dependent of the promissory note drawn 
up three years later. Accordingly, S. 91 
cannot bo used as a defence in the pre¬ 
sent case. 

The next point which we may examine 
is whether the acknowledgment under 
S. 19 is to be an acknowledgment which 
must be taken absolutely literally or 
whether the Court should have regard to 
the sense and moaning of the words used 
and to what is implied by the words 
used. Reference was made by learned 
counsel for the respondent to Maniram 
Seth V. Seth Bupchand (5) at p. 1059 
where their* Lordships of the Privy 
Council apparently held the view that 
the literal meaning of the words should 
not be given undue stress as their Lord- 
sbips held that the use of the words 
"alleged indebtedness’’ did nob prevent 
the statement .being an acknowledgment 
of liability. We consider that the mean¬ 
ing implied by the endorsement of 7th 
November ,1925 is that there was a 
subsisting debt of Rs. 1,350 due by. the 
defendant to the father of the plaintiff 
and that in lieu of that debt the defen¬ 
dant was executing another security. 
There is no suggestion whatever that 
the debt which had previously been 
due bad been paid up or was being 
paid up by the security, but tho sugges- 

' (5) [1906] 33 Cal. 1047—88 I. A. 165==2 
N.L.R. 130 (P.C.). 
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tion is that the debt remained unpaid 
and that new promissory note which was 
inadmissible in evidence was created for 
the purpose of collateral security of the 
debt. We therefore consider that there 
is a perfectly valid acknowledgment in 
the endorsement of 7th November 1925 
and that that endorsement is valid for 
the purpose of saving limitation. 

We now turn to the second point 
which was advanced by the learned 
counsel for the appellant and that is 
that there was no subsisting contract at 
the time of the suit for the loan of 1922. 
This portion of the argument was based 
on the theory that the loan of 1922 be¬ 
came merged in the promissory note of 
1925 and as it is impossible for plaintiff 
to sue on the promissory note of 1925, 
therefore it ought to be impossible for 
the plaintiff to sue on the loan of 1922. 
In this connexion we would refer to 
S. 62. Contract Act, which states : 

“ If the parties to a contract agree to sub* 
stitute a new contract for it, or to rescind or 
alter it, the original contract need not be per¬ 
formed.” 

It was therefore argued by the learned 
counsel for the appellant that in place 
of the original promissory note the par¬ 
ties had substituted a new promissory 
note therefore the terms of the original 
promissory note need nob be carried out. 
This however would involve more than 
one fallacy. In the first place the 
original promissory note is merely a 
security for the loan which' was granted 
at the same time and the later security 
of 1925 having failed, there is no reason 
why the plaintiff should not sue on the 
original agreement to repay. Secondly, 
S. 62 contemplates a new contract being 
substituted. Now under S. 62 (h) of that 
Act : “An agreement enforceable by law 
is a contract.” The agreement embodied 
in the promissory note of 1925 is ad¬ 
mittedly not enforceable by law and 
therefore as this agreement cannot be 
proved owing to S. 35, Stamp Act, there¬ 
fore, we consider that it does not amount 
to a contract such as is contemplated by 
S. 62, Contract Act. 

A similar view of the law was held in 
Jagan Frasad v. Indar Mai (6) where 
it was held where defendants had bor¬ 
rowed from plaintiffs and paid security 
of certain hundis and later these bundis 
were renewed by hundis which were 
(6) [1914] S^All. 259=23 I.C. 589. 


found to be inadmissible in evidence 
being insufficiently stamped, that the 
plaintiffs could fall back on the original 
hundis and succeed in their claim. Ac« 
cordingly we consider that there was a 
subsisting contract between the parties 
at the time of the suit based on the 
transaction of 1922 and that the plaintiff 
is competent to recover the amount 
which Was due on the loan of 10th No¬ 
vember 1922. 

We therefore dismiss the appeal witb 
costs. 

v.b./r.k. Appeal dismissed. 
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Full Bench 

SULAIMAN, Ag. C. J., MUKERJI 
AND Boys, JJ. 

Mohammad Ishaq Khan and another 
Plaintiffs—Appellants. 

v. 

Bup Narain Singh and Defen¬ 

dants— Respondents. 

Second Appeal No. 50 of 1929, Decided 
on 13th July 1931, from decision of Sub- 
Judge, Ghazipur, D/- 21st August 1928. 

^ (a) Transfer of Property Act (1882),. 
Ss. 76 (h) and 77—Mortgagee in possession- 
cannot contract out of liability under S. 76 
(h) and liability is absolute except in cases 
covered by S. 77 : 7 I. C. 293, impliedly 
overruled. 

The liability of mortgagee in possession- 
under S. 76 (h) to give credit for the recelpte 
after deducting the expenses and interest, in 
the account is absolute unless the case comes- 
within the purview of S. 77 and the parties 
would not be at liberty to contract themselves 
out of the statutory liability : 7 I. ^-293, im¬ 
pliedly overruled. 

(b) Transfer of Properly Act (1882). 
S. 76 (h) —Mortgagee in possession taking 
usufruct in lieu of portion of interest i» 
liable under S. 76 (h) to render account : t 

I. C.2SiZ, impliedly overruled. 

A mortcacee in possession who has agreed to 
acoo^ thi whole o? the usufruct ol the utoH- 
caced property in lieu of a portion of the into- 
?es® due to him is liable under S (h) to ren¬ 
der account and give credit for the surp us in¬ 
come if any. and S. 77 has no application to- 
the case • 7 I. C. 293, impliedly overruled. 

• [P 566 C 2, P 567 C 1] 

Mansur Alam for Iqbal Ahmad—iov 

Appellants. ^ , t. 

V,V.-Bhargava for K. Verma —for Res¬ 
pondents. , , 

Order of Reference. 

Mukerji. J.— This is a plaintiffs’ ap¬ 
peal and arises out of a suit for redemp¬ 
tion of mortgage dated 17th June 1867. 

The plaintiffs are the transferees of 
the defendants second party who were.- 
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tho original mortgagors. The defendants 
first party represent the original mort¬ 
gagees. 

•The plaintiffs’ case was that owing to 
an increase in tho income of the pro¬ 
perty mortgaged usufructuarily, tho 
mortgage money has paid itself and 
there is a surplus of Rs. 410-5-2 in 
favour of the plaintiffs. They accord¬ 
ingly ask for possession and for tho said 
amount of money as surplus due to them. 
Tho defence was that there was no in- 
crease in the income of the property 
mortgaged; on the other hand, there was 
a decrease in it and there was a docu¬ 
ment of further charge and the plaintiffs 
could not redeem without paying the 
amount due on that document also. In 
the mortgage deed there was a stipula¬ 
tion that a part of the estimated income 
of the property would be taken towards 
a part of the interest and the balance of 
Rs. 7 a year would be paid by the mort¬ 
gagors. As to this, the plaintiffs’ alle- 
gation was that the sum of Rs. 7 a year 
was paid up to 1290 F, and thereafter it 
was not necessary to pay this sum be¬ 
cause the income from the property in¬ 
creased by more than Rs. 7 a year. The 
lower appellate Court has held that it 
is a fact that the mortgagors paid Rs. 7 
a year up to 1290 F. 

The first Court found that there was 
,a considerable increase from time to 
time in the profits of the mortgaged pro¬ 
perty and that after paying the stipu. 
lated interest there was a surplus which 
went to liquidate the principal amount 
and a large amount of surplus money 
was left in the hands of tho mortgagees 
amounting to Rs. 3,943. On these find¬ 
ings, the learned Munsif decreed the suit 
for possession and for recovery of tho 
surplus amount. 

Before the learned Subordinate Judge 
who heard the appeal, it was contended 
that under the terms of the mortgage 
the mortgagees were not bound to render 
an account and that the subsequent deed 
did amount to a deed of further charge. 
On both these points tho learned Sub¬ 
ordinate Judge found in favour of the 
defendants. The result was that ho de¬ 
creed the claim for redemption of the 
mortgage money on condition of payment 
of the principal mortgage money and 
Rs. 7 a year, the deficiency in the inte¬ 
rest every year, from 1291 F to the date 
fixed for payment and also . on payment 
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of the principal amount secured by the 
deed of further charge and the interest 
thereon. 

The plaintiffs have come in second ap¬ 
peal and two points have been urged 
before us. The first is that the learned 
Judge of the Court below was wrong in 
holding that there could be no account¬ 
ing, that the document for which a fur¬ 
ther charge is claimed creates no charge 
on the property and therefore the plain¬ 
tiffs are not liable to pay the money due 
on it. By way of a side issue, it was 
contended on behalf of the respondents 
that the amount of Rs. 187 stated in the 
deed of mortgage as the total income per 
year, was taken by the parties as tho in¬ 
come from the property mortgaged for 
all time. In reply to this, it was argued 
on behalf of the appellants, that such 
stipulation would be void under the law. 

The points that arise for decision in 
this case therefore are: 

1. Whether the parties are agreed 
that Rs. 187 was to be taken to be the 
annual income of the property for all 
time, irrespective of whether there was 
actually an increase or decrease in the 
income from tho mortgaged property. 

2. If the parties did so agree, whe¬ 
ther the agreement is binding on them 
or whether the same is void and con¬ 
trary to law. 

3. Whether the plaintiffs are entit¬ 
led to claim an account of the income of 
the property. 

4. Whether the deed dated Jaib Sudi 
15 th 1274-F for the amountof Rs. 250 cre¬ 
ates a charge on the property mortgaged. 

It will be noticed that if issue 3 is de¬ 
cided in favour of the plaintiffs, an issue 
will have to be sent down, as to the ao- 
count in order that the Court below may 
find out what was the income from the 
property during the years of the mort¬ 
gagee's possession and whether the plain¬ 
tiffs have to pay anything or whether 
they are entitled to any surplus ? 

As to the first point, as a true cons¬ 
truction of the document in suit, we are 
of opinion that the parties agreed that 
Rs. 187 was to be taken as the total an¬ 
nual income of the property. The term 
of the mortgage was nine years and 
there is nothing in the document to show 
that it was contemplated that there 
might be an increase in the income with- 
in this term of the mortgage, or even 
thereafter. 
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Points 2 and 3 go together. These are 
the points which are most important in 
this appeal. The argument on behalf of 
the appellants is that, except in cases co¬ 
vered by S. 77, T. P, Act, a mortgagee in 
possession is bound to render an account 
and if he really acquires from the pro¬ 
perty a larger amount than was contem¬ 
plated by the mortgagor at the date 
of the execution of the mortgage, 
the mortgagee cannot keep the sur¬ 
plus to himself on the ground that the 
mortgagor and he had agreed that the 
income from the property would be a fix¬ 
ed amount. It is pointed out that S. 77 
contemplates the cases where the whole 
of the interest is to be covered by the 
usufruct or where the usufruct covers the 
whole of the interest and a defined por¬ 
tion of the principal amount. S. 77 does 
not contemplate a case in which, by 
agreement, the usufruct of the mortga¬ 
ged property is to be taken in lieu of a 
part only of the entire interest due to 
the mortgagee. 

On the other hand, S. 76, T. P. Act, 
lays down the liabilities of the mort¬ 
gagee in possession. In the case of Cls. 
(c) and (d) of this section, the expression 
“ in the absence of a contract to the con¬ 
trary ” appear. 

Thus where those clauses apply, it is 
open to the parties to contract them¬ 
selves out of those rules and in that case 
the mortgagee will not be hound to act 
in the way he would be bound, in the 
absence of a contract to the contrary. 
In Gls.- (a), *(b), (eX (f). (g). (h) and (i) 
the words, “ in the absence of contract 
to the contrary ” do not appear and 
therefore the liability of the mortgagee 
would appear to be absolute and he is 
not entitled to contract out of those lia¬ 
bilities. Por example, in the case of 
01. (a) which lays down that a mort¬ 
gagee must manage the property as a 
person of ordinary prudence would 
manage it if it were his own, a mort 
gagee cannot be permitted to agree with 
the mortgagor that he would manage the 
property in any way and as carelessly 
as he chose and that he would not ac¬ 
count for the income of the property or 
would not be liable for any loss occa¬ 
sioned to the property of the mortgagor 
by the mortgagee’s mismanagement. 
There can be no doubt that in the case 
of Cl. (a) the liability of the mortgagee 
is absolute and he cannot contract hiin- 


self out of it. Similarly in the case 
of Cl. (g), the mortgagee is required to 
keep clear, full and accurate accounts. 
This seems to be an absolute liability 
and the mortgagee cannot agree validly 
with the mortgagor that any account 
that he keeps, however slipshod it 
may be, will have to be accepted by 
the mortgagor. Similarly in the case of 
Cl. (h) the mortgagee is required to 
apply the receipts from the mortgaged 
property, after deducting the expenses 
and interest thereon, in a certain way. 
If his income from the property is large, 
it is contended on behalf of the appel¬ 
lants that it is not open to the mort¬ 
gagee to agree with the mortgagor that 
he would keep anything over and above 
the interest due to him for his own 
benefit and would not account for the 
same to the mortgagor. 

The argument adduced on behalf of the 
appellants seems to have great force. 
The omission from S. 77 of the case in 
which only a part of the interest is to be 
paid out of the usufruct must have been 
intentional and not accidental. One can 
see the reason for it without much diffi¬ 
culty. Where the parties agree on a 
stipulated amount of interest to be paid 
by one party and to be received by the 
other, it is that amount alone to which 
the mortgagee is entitled and be is en¬ 
titled to nothing more. The exception 
is where no interest is stipulated for 
specifically, and it is agreed that whatever 
be the interest and whatever be the usu¬ 
fruct one will be set off against the other. 
There need be no accounting in such a 
case. But where such is not the case, 
there must be an accounting. 

This view which has been strongly 
urged on behalf of the appellants and 
which, as at present advised, seems to us 
to be the correct view, was not accepted 
in the case of Shafiunnissa v. Fazal Bab 
(1) by two learned Judges of this Court. 
That case was similar to the present one. 
Karamat Husain, J., remarked that a 

usufructuary mortgagee would , be liable to 
render account only and further held that 
the case before him was covered by S. 77, 
T. P. Act, though the facts did not fall 
within the four corners of that section. 
His learned colleague, Knox, J., con¬ 
tented himself with the remark that 
on the stipulation contained in the 
deed of mortgage, he agreed wit h 
“(l) [1910] 7 I. C. 293. 
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his brother Karamat Husain, •!.. 
This case of Shafiunnisci v. Fazal Rah 
(l) was cited in a more recent case in 
this Court, namely Behari Lai v. Shib 
Lai (2). but it was neither approved nor 
disapproved. In the Patna High Court, 
the case in Shafiujviisa v. Fazal Rab (l), 
was cited in the case of Kishun Lai v. 
Hira Lai decided by Das and Kulwant 
Sahay. A. I. R. 1929 Pat. 571, and the 
decision on the point of law was dissen¬ 
ted from. The judgment however con¬ 
tains a dictum to the effect that the 
judgment in the Allahabad case was 
correct, if it was to be based merely on 
the interpretation of the document. No 
doubt this dictum was obiter, but it 
shows, at any rate, that the learned 
Judges thought that *it was open to the 
mortgagees to contract themselves out of 
the liabilities laid down by the law 
under S. 76 (h), T. P. Act. This view is 
controverted before us by Mr. Iqbal 
Ahmad, who has argued the case for the 
appellants. 

Mr. Kamla Kant Verma has drawn our 
attention on behalf of the respondents 
to another case decided by the Patna 
High Court, namely, Raghubar Narain 
Chaudhuri v. Mohit Narain Jha (3) 
which quotes without disapproval the 
opinion of Karamat Husain, J., in the 
case in Shafiannisa v. Fazal Bab (l), 
viz., in the absence of a contract to that 
effect, a mortgagee with possession is 
not bound to account for the usufruct of 
the property. If that is the view which 
the learned Judges took in the case in 
Raghubar Narain Chaudhuri v. Mohit 
Narain (3) there is a conflict of views 
among the Judges of the Patna High 
Court, 

We are of opinion that the case in 
Shafhinnisa v. Fazal Bab (l) requires 
reconsideration and for this purpose wo 
refer this case to a larger Bench. The 
point that has to be decided by the Full 
Bench, such as may be constituted by 
the learned Chief Justice, will be as fol¬ 
lows : 

Whether it is opon to a mortgagee who has 
agreed to accopt the whole of the usufruct of 
the mortgaged property in lieu of a portion of 
the interest due to him, to escape the operation 
of S. 70 (h), T. P. .\ct, and a rendition of ac¬ 
count of the income of the property, by an 
agreement to that effect with the mortgagor. 

(•2) A I. R. 1924 All. 591=82 I. 0. 25 =46 All. 

633. 

(3) A. I. R. 1929 Pat. 37 = 114 I. C. 473 = 7 

Pat. 44. 


2. Whether, on a true oonstriiction of S. 77, 
T. P. Act, a ease where the whole of the usu¬ 
fruct of the mortgaged property is taken in lieu 
of a part of the interest duo on the mortgage 
money, is covered by it? 

Wo have road tho document dated 
Jait Sudi 15th 1274 Fasli for the sum of 
Rs. 250 and wo are of opinion that it 
creates a charge in clear terms over the 
property mortgaged by way of condi¬ 
tional sale ' with the mortgagees. The 
language does not call for a detailed 
examination. The document itself is 
called a hypothecation bond and the 
mortgagors agree that till the amount 
secured by the deed is paid off, they will 
not transfer any cf the properties mort¬ 
gaged by way of conditional sale. Fur¬ 
ther, they agree that in case the property 
mortgaged by way of conditional sale is 
foreclosed, the amount for which the 
foreclosure would take place would in¬ 
clude the amount due on the present 

. , -J 1 * 

We direct that the case be laid before 
the Hon’ble the Chief Justice for consti- 
tution of a Bench to decide the two 

points formulated by us above. 

On return of findings from the Full 
Bench, we shall consider whether a re¬ 
mand of the issue indicated above will 

be necessary or not. 

Opinion 

Sulaiman, Ag. C. J. This is a plain¬ 
tiff’s appeal arising out of a suit for 
redemption of a mortgage of 17th June 
1867, by way of conditional sale, for a 
sum’of Rs. 1,333.5-4. The mortgagor 
promised to pay interest at the rate of 
As. 7-6 per mensem which came to Rs. 75 
per annum. These figures were expressly 
recited in the deed. It was further 
stated that the gross produce of the pro- 
party was Rs. 187, out of which Rs. 108 
had to be paid on account of Government 
revenue and cesses, Rs. 6-3-6 on account 
of certain other charges, and Rs. 4-8-0 on 
account of expenses ; in all Rs. 119-2-6. 
Tho mortgagee was to utilize the balance 
of Rs. 68 in lieu of interest and the 
mortgagor promised to pay Rs. 7 
from his pocket on account of deficiency 
in the interest. It was contemplated 
that the mortgage would be redeemed in 
about nine years’ time, and there was 
the condition for foreclosure that if the 
mortgagor failed to pay the amount at 
tho stipulated time, tho mortgage would 
be foreclosed. It did not provide what 
was to happen if there was an increase 




666 Allahabad ilD. Ishaq v. Rdp Narain (FB) (Salaioiaa, Ag. C. J.) 1931 


cr decrease in the income, nor did it ex- 
pressly lay down any covenant as to the 
laibility or otherwise of the mortgagee 
to maintain accounts or to render them 
at the time of redemption. The deed was 
silent as to these matters. 

It is an admitted fact that about 1291 
F. there was a fresh settlement, and the 
income of the property was considera- 
bly increased. It is also an admitted 
fact that the mortgagors were paying 
Rs. 7 a year up to that year and then 
stopped paying any further. It is not 
disputed that the mortgagee did not in¬ 
sist on the payment of this extra amount 
and on account of tlie default did not 
consider it necessary to sue for fore¬ 
closure. 

The plaintiffs claimed that the mort¬ 
gagee’s representatives must give credit 
for the extra income which accrued after 
the mortgage; while the mortgagee’s re¬ 
presentatives disputed this and pleaded 
that the mortgagor’s representatives w'ere 
bound to make good the balance of 
Rs. 7 a year. The lower appellate Court 
passed a decree for redemption in fa¬ 
vour of the plaintiffs on payment of the 
principal sum plus Rs. 7 a year from the 
time when they stopped payment. The 
plaintiffs appealed to the High Court, 
and the Division Bench has referred two 
questions to a Pull Bench for answers. 

The Division Bench interpreted the 
mortgage deed in dispute as containing 
no contract as to what was to happen if 
there was an increase’or decrease in the 
income. The learned Judges thought that 
the contingency that there might be an 
increase or decrease in the income never 
occurred to the parties, and they never 
thought about • it, so they did not pro¬ 
vide for this contingency, that is to say, 
it was purely a case of omission and 
there was no contract against the liabi- 
lity of the mortgagee to account for any 
surplus .income. We must accept this 
interpretation as the question of inter¬ 
pretation has not been referred to us. 

The mortgage deed in question was 
executed before the coming into force of 
the Transfer of Property Act, and at the 
time of its execution the parties were 
bound by the equitable principals gov¬ 
erning mortgages and not by the strict 
language of any section of this enact¬ 
ment. Where the parties expressly 
agree that the entire income, whatever 
it be. should be set off against the whole 


of the interest on the amount advanced, 
there is of course, no necessity for the 
mortgagee to keep any account. On the 
other hand where the intention is that 
the mortgagee should get the interest at 
an agreed rate, the primary considera¬ 
tion is the jiayment of the mortgage 
money with interest at that rate to the 
mortgagee, even though the income may 
fluctuate from year to year. It would 
follow on general equitable principles 
that where there is a fixed rate of interest 
there should be a liability on the mort¬ 
gagee to maintain proper and regular ac¬ 
counts and give credit for all the receipts 
and claim compensation for deficit or 
pay for the surplus. The liability of 
the mortgagee to render accounts was 
well recognized even before the coming 
into force of the Transfer of Property 
Act. Under S. 76 of the Act the liabi¬ 
lity of the mortgagee in possession to 
give credit for the receipts, after deduc¬ 
ting the expenses and interest, in the 
account, is absolute. It is significant 
that although the words “in the absence 
of a contract to the contrary” occur in 
Cls. (c) and (d), those words do not occur 
in the other clauses particularly in Cl. 
(h), which requires that the receipt from 
the mortgaged property shall be debited 
against the mortgagee in reduction of the 
amount due to him and the surplus if any 
shall be paid to the mortgagor. It is 
therefore quite obvious that unless tbe 
case comes within the purview of S. 77 
of thq Act, which in express language 
excludes the operations of S. 76 (b), the 
laibility of the mortgagee to give credit 
for the receipts in the account is abso¬ 
lute and the parties would not be at 
liberty to contract themselves out of the 
statutory liability. 

Section 77 however cannot apply un¬ 
less there is a contract between tbe 
mortgagee and tbe mortgagor that tbe 
receipts from the mortgaged property 
shall, so long as tbe mortgagee is in 
possession of the property, be taken in 
lieu of interest on the principal money 
or in lieu of such interest and defined 
portion of the principal. On the inter-, 
pretalion of the mortgage deed made by 
the Division Bench there was no such 
contract in the case before us. S. 77 
therefore has no application and the 
mortgage does not come within tbe pur¬ 
view of the exception. He was there¬ 
fore liable under S. 76 (h) to render ac* 
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oounfc autl give credit for the surplus in¬ 
come i£ any. . 

In this view of the matter it is not 

necessary to answer the second question. 

If however the Division Bench are of 
opinion that they cannot decide the ap¬ 
peal without an answer to that question 
they may refer it again to us. 

Our answer to the first question is 
-that where the mortgage is governed by 
the Transfer of Property Act the ™ort;. 
gugdo oa»iinob contract hitiiSoU out of tho 

provisions of S. 76(h) of the Act unless 

he cm bring himself strictly within the 

exception provided by S. 77. 

V.B./r.K. Reference answered. 

A. I. R 1931 Allahabad 567 
Full Bench 

SULAIMAN, Ag. C. j.. Mukerji 
AND Boys, JJ. 

Shahir Hus(xin—Applicant. 

v. 

Chandoo Lai and others Opposite 

^""cWURevn. No. 372 of 1930. Decided 
on 22nd July 1931, against order 

Judge. Moradabad, D/- SOUa June 1930. 
^V) Civil P. C. (1903). s. 122- Effect 

‘^°[}nd«s*'l-22.the High Court baa power to 
aunul. alter or add to any of the rules m the 
first schedule. If a new rule that has been 
added is to some extent m conflict with the 
previous existing rule the new rule ‘“^t by 
imolication bo deemed to have annulled or 
altered that rule. The new rule if not consis- 
tent ..Itu the old rule preva.l. ^ ^ ^ 

(b) Words— Conslruction—“Approval” and 
“oermission”—Difference between, enunci- 

«ted-Civil P. C. (1908). O. 21. Rr. 43 and 
122 to 124 (a» added.) 

Ordinarily the difference between the *PpfO' 
val and permission is that in the 
hnlds BOod until disapproved, while m the other 
case it^ does not become effective until permis- 
Bion is obtained. But petmissiou subsequently 
obtained may all the same validate the 

Civil P C. (1908), O. 21. Rr. 122. 123 
...d’lfi (1. .dded)-R. 122 .PPH- 

of moveables like ornaments only._ . 

Rules 123 and 124 apply as 

of watchmen or guards, otherwise o„ard 
“sahanas” who are usually =*PPO‘"^«'',.^Jtve 
standing crops in the fields or croi)9 nn 

bcou cut and stacked, and ,„p,®ljeen 

other places where attached goods h ... 
kept. R. 122 (old R. 123) is t^ho only 
applic.; to cases whore moveables like 
attached and for which some 
is nccirtsarv for their sxte custody. (P 570 U iJ 
(d) Civil P. C. (1908). O. 21. R*-- 43. 12Z 
«nd S. l 4 S--Supurddar becomes officer ot 

Court after approval by Court._ ^ 

The action cf the attaching officer id handing 


over the oroperty to a surety or supurddar is 
within his lawful po.-ers under R. and 

certainly upon his action being approved either 
exprossly or impliedly by the Court, tho surety 
becomes an officer of the Court. But apart 
altogether from this there is no reason why in 
suitable circumstances S. 145 shoukl not be 
applicable: A.I.R. 1921 AII-Z20, Foil. [P 573 0 2] 

Civil P. C. (1908). O- 21. 43 

and 122 (as added by Allahabad High Court) 
—When Court approves of particular custody 
under R. 122. responsibility of alUching 
officer ceases ; 48 510—.d. Z. R. 1926 All. 

406=95 I. C. 828, Overruled. 

So far as the question of tho responsibility of 
the attaching officer is concerned 
necessary conflict between R. 43 and R. 122 
as added. Under R. 43 he is responsible for due 
custody thereof. It is his duty to make the 
most convenient and economical arrangement, 
but his legal responsibility will cantinue till 
the Court approves of the arrangement. When 
the Court has approved of it, his responsibility 
comes to an end. but pending approval it su^ 
sists : 48 All. 510=A. I. R. 1926 Alb 406- 
95 I C 828, Overruled. L” 5b3 O IJ 

(f) Civil P. C. (1908), O. 21. Rr. 43. 

122 and 123 -Supurddar 

R. 122 is responsible under Civil r.C, (lyubj, 

^'Although a sahana would not be a surety, a 
supurddar, who has given an undertaking to 
produce the goods whan ordered by the Court is 

^surety although tho undertaking is not given 

to the Court directly but through the attaching 
leer, and by such an undartakmg he beeomeB 
liable under S. 145. U 571 U ij 

M- H. Faruqi —for Applicant. 

Shabd Saran and Vishwa Mitt,ra for 
Opposite Parties. 

Sulaiman, Ag. C. J.— I concur in the 
oonolusion, and would only add a few 
words because the question is one of 
general importance. No doubt tbera 
is some inconsistency between O. 21, 
K. 43 and R. 122 added by the High 
Court. The former requires that the 
attaching officer shall k 0 ei> the property 
in his own custody or in the custody of 
one of his subordinates. The latter re-' 
quires that be shall, subject to approval 
by the Court, make such arrangement as 
may be most convenient and economic. 
If the Court approves of it, bo can cer¬ 
tainly put tho property in the custody of 
some one else other than a subordinate 

officer. ^ ,, Tr- 1 1 

Under S. 122. Civil P. 0., the Highi 

Court has power to annul, alter or add 

to any of the rules in the first schedule. 

If a new rule that has bean added is to 

some extent in conflict with the previous 

existing rule. I think the now rule must 

by implication be deemed to have an- 

nulled or altered that rule. Tho new 
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rule, if not consistent with the old rule 
must prevail. But so far as the question 
of the responsibility of the attaching 
officer is concerned, I do not think that 
ithore is necessarily any inconsistency. 
Under R. 43 he is responsible for the due 
custody thereof. It is his duty to make 
the most convenient and economical 
arrangement, but his legal responsibility 
will continue till the Court approves of 
the arrangement. When the Court has 
approved of it, his responsibility comes 
to an end ; but pending approval it sub¬ 
sists. 

Of course the expression “subject to 
approval by the Court” implies that the 
arrangements which are considered by 
him to be most convenisnt and eoonomi- 
cal mu'5t be made by him first and ap¬ 
proved by the Court subsequently. It is 
not necessary for him to submit his pro¬ 
posal beforehand and get an approval 
chough such a course is not impossible. 
The appointment of a custodian or 
supurddar and the placing of the attached 
property in his custody and the taking of 
a security from him are arrangements 
within the scope of R. 122. But the ap¬ 
pointment of a sahana (guard or watch¬ 
man) putting him in special charge of a 
property is done under R. 123 and must 
be with the permission of the Court. 
Ordinarily the difference between the 
approval and permission is that in the 
first the act holds good until disapproved, 
while in the other case it does not be¬ 
come effective until permission is ob¬ 
tained.. But permission subsequently 
obtained may all the same validate the 
previous act. I also think that although 
a sahana would not be a surety, a supurd¬ 
dar, who has given an undertaking to 
produce*the goods when ordered by the 
Court, is a surety although the under¬ 
taking is not given to the Court directly 
but through the attaching officer. 

Under S. 145, Civil P. C., where any 
person has become liable as surety for 
the restitution of any property taken in 
execution of a decree, the decree may be 
executed against him to the extent to 
which he has rendered himself person¬ 
ally liable. The supurddar by his under¬ 
taking becomes liable as a surety for the 
restitution of the property attached in 
execution of the decree, and can certainly 
be proceeded with under this section. 
This of course does not imply that 
remedy by a separate suit also does not 
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lie, S. 145 gives the option to proceed 
against him in execution, but does not 
compel him to do so as to prohibit a 
separate suit. Indeed, where by the 
security a charge has been created on 
immovable property the remedy to en¬ 
force .that charge is only by separate 
suit. 

_ Mukerji, J.— One Chandoo Lai had a 
simple money decree to execute against 
Ram Gopal and others, judgment-debtors. 
In execution of that decree, the amin of 
the Court, Shakir Husain, attached, by 
seizure, ornaments worth Rs. 1,280 on 
27th June 1929. The warrant issued to 
him was for attachment of such moveable 
property as might be pointed out by the 
decree-holder. The ornaments were at¬ 
tached at the instance of the decree- 
holder’s agent, Nanha Mai, who pointed 
out the ornaments to be attached. One 
Birjnandan Prasad was put forward as 
the man into whose -custody the orna¬ 
ments might be given for safe custody. 
The amin’s report is to the effect that 
the decree-holder’s man, Nanhe Mai, ap¬ 
proved of Birjanandan Prasad as trust¬ 
worthy. Birjnandan Prasad executed on 
the same day (27th June 1929) a supurd- 
nama or acknowledgment, having got in 
his possession the properties, and agreed 
that he would hand over the goods when¬ 
ever the Court wanted the same, or in 
default he would pay the estimated price 
thereof: see document No. 7-C, execution 
file 11. The amin seat on his report 
recorded on the back of the warrant for 
attachment to the Court. This report 
purports to bear the signature of Nanhe 
Mai, where Nanhe Mai describes himself 
as “nishan dahinda." 

The report was i-eceived in the office of 
the executing Court, namely* the Subordi¬ 
nate Judge. Moradabad, prior to 3rd July 
1929. On 3rd July, which had been 
fixed in the case, the following order 

was passed by the Subordinate Judge : 

“Attaebmcnt his been effected according to 
1.1W. Further (execution) costs have not been 
paid. It is ordered that the decree-holder 
should pay in further costs by lObh July 1929.” 

The execution was stayed by an order 
of the appellate Court, and an order to 
that effect was recorded by the Subordi¬ 
nate Judge on 7th August 1929. 

On I7th February 1930 the decree- 
holder made an application to the exe¬ 
cuting Court to the effect that the appel¬ 
late Court had dismissed the appeal, that 
the goods attached \Yere with th^j judg- 
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ment-debtor, that the sapurddar or cus¬ 
todian of the attached goods had died 
and that the goods should be recovered 
from the judgment-debtor. On this ap¬ 
plication being received, a notice was 
issued to Ram Gopal, judgment-debtor, 
to produce the goods on 11th March 
1930. On that date the Court directed 
the decree-holder to disclose the names 
of the heirs of the deceased supurddar 
within a week. After some adjourn¬ 
ments, on 12th April 1930, the Court 
recorded an order to the effect that the 
supurddar was'dead, that the decree- 
holder was unable to furnish the where¬ 
abouts of his heirs, that the judgment- 
debtor urged that his ornaments of value 
exceeding the amount of the decree had 
been attached and so he should not be 
made to suffer, that the amin had not 
taken the Court’s permission* for the 
appointment of the supurddaifc, and the 
Court accordingly directed the amin to 
appear and to explain his position. The 
amin appeared on 3rd May 1930, and his 
statement was recorded. The decree- 
holder had already been examined on 
12th April 1930. On 9th May 1930, by 
a long judgment, the Subordinate Judge 
held that the amin was responsible for 
the loss, and gave him a month’s time 
within which to arrange for the recovery 
of the goods. 

Against this order the amin has filed 
a petition in revision, and the conten¬ 
tion in his behalf is that he is not liable, 
having done all that was required of him 
under the law. 

The decree-holder unfortunately has 
not appeared in the case. But two 
counsels have appeared, one on behalf of 
Bara Gopal, and the other on behalf of 
the heir of the deceased supurddar Birj- 
nandan Prasad. 

The main ground on which the learned 
Subordinate Judge has held the amin to 
be responsible is that the amin was 
bound, before he handed over the goods 
to Birjnandan Prasad, to obtain the 
permission of the Court under R. 123, 
O. 21, Civil P. C. The learned Subordi¬ 
nate Judge bases his opinion on a ruling 
of this Court, namely; Badri Prasad v. 
Chokhe Lai (1). 

One of the questions that we have to 
determine is whether this 'case has been 
rigl )11y decid ed.__ __ 

(1) A. I. R. 1926 All. 406=95 I. C. 826=48 
All. 610. 


The judgment does not clearly give the 
facts, and I have looked into the paper 
book of the case. It appears that certain 
goods were attached before judgment 
and were handed over to one Badri 
Prasad. The suit was dismissed, and 
the defendant asked for his goods. A 
pleader of the Court had been ap¬ 
pointed commissioner ” to effect the 
attachment, and the pleader, having 
made the attachment, handed over thg 
goods to the custody of Badri Prasad. 
The Court below held that Badri Prasad 
was liable for the value of the goods, and 
he filed a revision in this Court. This 
Court held that it was the commissioner, 
who effected the attachment, who was 
really responsible, and accordingly made 
a decree against him for the value of the 
goods attached. 

The decision was based mainly on 
R. 43 and R. 123 (it was then numbered 
as 124). O. 21. Civil P. C. It may be 
mentioned here that O. 21, Sch. 2, 
Civil P. C., as originally passed by the 
legislature, contained 103 rules. Certain 
rules were added by the High Court at 
Allahabad, namely Rr. 104 to 140. 
These rules have undergone a slight 
change, and therefore it was necessary to 
re-number them. 

Rule 43 lays down that the attach¬ 
ment of moveable property in the pos¬ 
session of the judgment-debtor shall be 
made by actual seizure, and directs tho- 
attaohing officer to keep the property in 
his own custody or in the custody of his 
subordinates, and bolds the attaching, 
officer responsible for the due custody of 
the property. R. 123, (R. i24 old) says 
that, with the previous permission of 
the Court, the attaching officer may place 
one or two persons iti special charge of 
the attached property. It was held in 
the case of Badri Prasad that the com¬ 
missioner (Mr. Mohammad Ibrahim) was- 
responsible for the custody of the goods 
under R. 43, and that as he had failed 
to obtain the previous permission of the 
Court before he handed over the property 
to Badri Prasad, be was.the only person 
liable to the Court for the value of the 
goods. 

It appears to me that the attention of 
the learned Judges was not drawn to 
R. 122 (old R. 123), O. 21. This lays 
down that for the safe custody of move¬ 
able property, other than live stock, the 
attaching officer shall, subject to appro. 
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val by the Court, make such arrange¬ 
ments as may be most convenient and 
economioal. The case that was before 
the-loarned Judges fell within R. 122 
(R. 123 old), and not under R. 123 (old 
R. 124). 

Rule 124 (old R. 125) lays down that 
where, with the previous permission of 
the Court, one or more persons are 
placed in special charge of attached pro¬ 
perty, the wages of the persons so placed 
in charge shall not be less than four 
annas a day or more than six annas a 
day. This shows that Rr. 123 and 124 
apply to the appointment of watchmen 
or guards, otherwise known as “sahanas” 
who are usually appointed to guard 
standing crops in the fields or crops 
which have been cut and stacked, and 
jsimilarly to guard other places wheie 
attached goods have been kept. R. 122 
(old R. 123) is the only rule which ap¬ 
plies to cases where moveables like orna¬ 
ments are attached, and for which some 
arrangement is necessary for their safe 
custody. Ornaments cannot very well 
be left at any place to be watched or 
guarded by peons getting four to six 
4innas a day. 

In the case of Badri Prasad, as in the 
case before us, the attaching officer was 
entitled to make suitable arrangements 
with a view to convenience and economy 
for the safe custody of the goods, “ sub¬ 
ject to approval by the Court.” Previous 
permission was not necessary for the 
'purpose. 

In the case before us as I have already 
-stated, the amin submitted his report as 
to the attachment, and distinctly said 
that goods of the judgment-debtor, 
pointed out by Nanbo Mai, had been at¬ 
tached and that Nanhe Mai had approved 
of Birjnandan Prasad as a suitable 
person to keep in his custody the orna¬ 
ments. 

The Court declared, on the receipt of 
the amin’s report, that the attachment 
had been legally made, and directed the 
decree-holder to produce further costs 
for execution. It follows that the Court 
approved of the procedure adopted by 
the amin, as required by R. 122. We 
must take it that the report of the amin 
was read by or was read out to the 
Court and the Court was satisfied with 
the custody of Brijnandan Prasad. In¬ 
deed, there was nothing to take excep¬ 
tion to, as Brijnandan Prasad had been 


approved by Nanhe Mai as a proper 
custodian. The decree-holder himself 
must have at once come to know in 
whose custody the attached goods had 
been placed, and he never told the Court 
that the goods had been placed with a 
wrong man and that these should be 
recovered from him and kept in some 
other custody. 

It appears to me that, in view of what 
had happened, the amin was exonerated 
of all liability and responsibility in res¬ 
pect of the goods. He was no doubt 
responsible under B. 43 ; but as soon as 
he complied with R. 122, his responsi¬ 
bility ceased. 

It appears to me that there is a little 
conflict between R. 43 and R. 122, in¬ 
asmuch as R. 43 directs the attaching 
officer to keep the attached goods either 
in his ow^ custody, or in the custody of 
one of hi^ subordinates. This is, as a 
matter of fact, an impracticable rule so 
far as the amins of subordinate civil 
Courts in the province of Agra are con¬ 
cerned. They are supplied with only 
one peon, and that is bis only ” subordi¬ 
nate.” The amin is not supplied with 
any iron safe to keep valuables, and in 
the course of a month he makes at least 
seven or eight attachments of moveable 
property. He would require a very large 
godown, sufficiently safe to keep valu¬ 
ables and other goods, and a sufficient 
number of guards for the safety of the 
goods kept there. R. 122 was made by 
the High Court under its rule-mak¬ 
ing powers given by S. 122 of the Code, 
and therefore R. 122 has the same force 
of law as R. 43. 

As a matter of history, the handing 
over of attached goods to the custody of 
supurddars or custodians is a very old 
practice and is universally followed in 
the province of Agra In the mromn. 

stances I uaust hold that R. 122 has 
preference over so much of R. 43 as re¬ 
quires the attaching officer to keep the 
goods in his own custody or in the cus¬ 
tody of one of his subordinates. The 
amin’s responsibility lay in selecting, to 
the best of bis ability, a right person for 
keeping the goods in his custody, and in 
this particular case, when be bad the 
guarantee of the decree-holder’s man as 
to Birjnandan Prasad being a proper 
person, and when the Court approved of 
the amin’s procedure, the amin was 
exonerated from further responsibility. 
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It would no doubt be desirable that 
the High Court should, under its rule¬ 
making powers, amend R. 43 so as to 
make it consistent with R. 122. But in 
view ot the fact that K. 122 is always 
followed in the Subordinate Courts, and 
the rule as to the attaching otticer keep¬ 
ing the goods in his own custody or in 
the custody of one of his subordinates is 
more honoured in its breach than its ob¬ 
servance, besides being impracticable, 
we cannot hold the applicant before us 
liable. 

In my opinion, the case of Badri 
Prasad v. Chokhe Lai (1) was wrongly 
decided and should be overruled. 

The question that next arises is, who 
is liable for the production of the goods 
attached ? The obvious answer would 
be Birjnandan Prasad, and, on his death, 
his estate in the bands of bis heir or 
heirs. 

In the case of Madho Prasad v. Peary 
Lai (2) a similar question arose. The 
Court below held that the supurddar was 
liable under the provision of S. 145, 
Civil P. C., as the person who had gua¬ 
ranteed that the attached property 
would be forthcoming when demanded, 
or at any rate, under the inherent power 
of the Court, which had a right to de¬ 
mand the property from the man in 
whoso custody it had been placed by an 
oflioer of the Court. A learned Judge of 
^this Court, who beard an application in 
Irevision against that order, upheld the 
decision of the Court below on the 
ground that S. 145 applied. In my opi¬ 
nion, S. 145 (c) does apply. It appears 
that when a man comes forward of his 
own free will and accord to take charge 
hf property attached, and undertakes to 
'make a restitution of the same, he is 
^the person liable as if the decree had 
been made against him. Again, if for 
any reason which is not clear to mo, it 
should be said that S. 145 is not appli¬ 
cable, I do not see why we should not 
hold the man who has appeared in the 
•execution proceedings, to take charge of 
the goods, responsible for the value of 
the goods. He gets a chance to show 
cause why he should not hand over the 
goods or pay their value, and this is all 
that is needed for his liability. 

In any view of the case, the liability 
of the supurddar seems to be clear. 

_ I n th is particular case, althou gh the 

(2) 1. R. 1921 All. ^20=502 1. C. 719. 


heir of Birjnandan I’rasad appeared 1)0- 
fore us through her counsel, the question 
of the liability of the heir or the estate 
of Birjnandan Prasad has not yet been 
investigated by the Court below, and it 
would not be fair to make a decree in 
revision against Birjnandan Prasad’s 
heir, without further investigation. It 
is clear that Birjnandan Prasad will be 
estopped from saying that he is not res¬ 
ponsible, he having let the amin hand 
over the goods to him on the represen¬ 
tation that he would hand back the 
goods when called upon to do so. I do 
not know what defence the heir of Birj¬ 
nandan Prasad may raise but it is neces¬ 
sary that an opportunity should be 
given to het to raise any valid objection 
that may be there. 

For the reasons given above, I would 
set aside the order of the Court below 
against the applicant and remand the 
case to the lower Court for an investiga¬ 
tion as to the liability of BirjDand?.a 
Prasad’s heir and estate, if the decree- 
holder wants to proceed against them. 
If the decree-holder does not want to 
proceed against them, it must be taken 
that his decree has been satisfied ; for 
the judgment-debtor having allowed hia 
property to be attached, and ' the pro¬ 
perty being of sufficient value to cover 
the decree, he should not be held any 
further liable. These are however 
points which I would not finally decide 
but would mention only by way of 
guidance for the Court below. As the 
order against the applicant was obtained 
at the instance of the decree-holder 
I would make the decree-holder liable 
to pay the costs of the present applica¬ 
tion and the costs of the application in 
the Court below, the costs in this 
Court including fees on the higher scale. 

Boys, J ,—This revision arises out of 
the interpretation of O. 21, R. 43, and 
Rr. 122 and 123. 

Chandoo Lai, the present opposite 
party, obtained a decree against Ram- 
gopal, Babu Bisbeshar Nath and others. 
He applied for attachment, and Shakir 
Husain, the present applicant before 
us, an amin, went to attach the judgment- 
debtor’s property accompanied by Nanhe 
Mai, pairokar of the decree-holder. 

On 27th .Tune 1929, the amin attached 
ornaments of the value of Rs. 1,200 and 
entrusted them to one Birjnandan Pra¬ 
sad as supurddar, a man, and this is im- 









Shakir HusAT^^ v. Chandoo (FB) (Boys, J.) 1931 

ifc is only by inadvertence that when 


572 Allahabad 

portanfc, whose selection was expressly 
approved by Nanhe Mai, the representa¬ 
tive of the decree-holder and a supurd- 
nama was taken from Birjnandan 
Prasad. 

On 3rd July 1929, the amin Shakir 
Husain made his report of these proceed¬ 
ings to the Oourt filing therewith the 
supurdnama. He does nob appear to 
have specifically asked for approval by 
the Court of his proceedings, but it must 
be held that the Court did approve his 
proceedings by its order to be found on 
the order sheet, in which it held 
that the attachment had been carried 
out according to law. It is impossible 
to hold that this order covered only the 
actual taking possession of the orna¬ 
ments by the amin and not the handing 
over of them to the supurddar: it covered 
the whole proceeding. Brijnandan Prasad 
at some time after these last events died. 

On 17th February 1930 the decree- 
holder applied to the Subordinate Judge 
for sale of the ornaments, alleging that 
they were still with the judgment-debtor 
and that there had been no real attach¬ 
ment, and that they had never really 
been handed over to Brijnandan Prasad. 
Making these allegations, the decree- 
holder did not ask for any relief against 
either the amin Shakir Husain or the 
heirs of the supurdar Brijnandan Prasad. 

On 9th April 1930, the Court gave an 
opportunity to Shakir Husain to produce 
the ornaments or cause them to be pro¬ 
duced. Shakir Husain relied unsuccess¬ 
fully on the established practice of 
handing over property in such a case to 
supurddar;and a decree was passed against 
him by the Subordinate Judge. Shakir 
Husain comes here in revision. His case 
has been presented to us by Dr. Faruqi, 
and we have also had the advantage of 
hearing Mr. Shabd Saran on behalf of the 
heirs of the supurddar. and Mr. Vishwa 
Mittra on behalf of the judgment-debtor. 
The decree-holder has not appeared. 

The material provision in the Code of 
Civil Procedure, as it was enacted by the 
legislature, is to be found in O. 21, R. 43. 
At a subsequent date this Court trans¬ 
ferred from the general rules of the 
Court, among others, rules which are 
now to be found in O. 21 as Rr. 122 to 
127. Those material for our present 
purpose are Rr. 122 to 124. It is mani¬ 
fest that these rules are to a very great 
extent in conflict with O. 21, R. 43, and 


Rr. 122 to 124 were added no provision 
was made for deleting, so far as this 
Court is concerned, E. 43. 

Rule 43 provided .that the attaching 
ofiBcer should keep the property in his 
own custody or in the custody of one of 
his subordinates. R. 122 on the other 
hand authorized him to make such 
arrangements as may be most convenient 
and economical. R. 43 again made the^ 
attaching officer “responsible for the dtie^ 
custody” of the property; while R. 122 
has provided for the Court’s approval of 
the arrangements which he might make: 
and it is manifest that from the date of 
such approval his responsibility would 
cease. 

The two rules are therefore in manifest 
conflict. It is equally obvious that the 
conflict is due to inadvertence; and byi 
the ordinary rule of interpretation ofi 
statutes the later rules must prevail. 
It is manifestly also a case to which thet 
rule of beneBcial interpretation is appli¬ 
cable. in so far as the liability of thei 
amin is concerned; and the beneficial in¬ 
terpretation would clearly lie in the 
direction of giving effect to Rr. 122' 
to 124. We proceed therefore to con-i 
sider these rules. 

In my view it is R. 122 which is 
clearly applicable. Rr. 123 and 124 are 
applicable to the case of a sabaua who 
is to be in charge . of such property as 
growing crops. In the present case the 
amin made an arrangement which not 
only be considered the most convenient 
and economical, but an arrangement 
which on the findings of fact was ap¬ 
proved and even suggested by the decree- 
holder’s representative. It is, ^ in our 
view, immaterial whether the sipurddar 
thus approved by the decree-holders, own 
representative actually took the property 
into his -own custody or whether he 
chose to trust the judgment-debtor. 
That was a personal matter between him 
and the judgment-debtor and would affect 
in no way whatever the liability which 
he undertook to the decree-holder. The 
next step was the report of what he had 
done by the amin to the Court and, as I 
have found, the approval of what he had 
done by the Court by its order en¬ 
dorsed on the order sheet. If the Court 
had not approved the arrangement by 
the amin his liability would have 
remained, but once his action was ap- 
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proved by the Court his responsi¬ 
bility ceased unless, of course, some 
question of fraud or collusion between 
him and the judgment-debtor or the 
supurddar might be established. But of 
such there is no question in the present 
case. With this review of the circum¬ 
stances and expression of opinion in re¬ 
gard to these legal aspects this judg¬ 
ment might have concluded, but there are 
two matters which in the particular 
circumstances of the case call for further 
consideration. 

The 6rst is that we have been pressed 
with the decision in Badri Prasad v. 
Chokhe Lai (l). In that case cloth was 
attached and handed over to ' the cus¬ 
tody of one Badri Prasad. The commis¬ 
sioner made a report to the Court stat¬ 
ing that he had made over the pro¬ 
perty to Badri Prasad and had completed 
the performance of the task allotted to 
him. It was found by the learned Judges, 
and this was largely the basis of their 
eventual decision, that the commissioner 
i. e. the attaching officer, did not ask 
for or obtain any “permission.” At a 
later date Badri Prasad appears to have 
endeavoured to hand over his responsi¬ 
bilities to another person who is at 
p. 563 of.the'report referrred to as the 
custodian and who died. But the Courts 
below naturally would not recognize 
Badri Prasad’s right to so hSbd over his 
responsibilities, and he was treated as 
the person to whom the property had 
been entrusted. Eventually the suit in 
which the attachment was made was 
dismissed, but the attaching officer failed 
to secure the return of the property. 
Badri Prasad objected that he was not 
responsible to the Court as he was not 
an officer of the Court; but a decree was 
passed against him. Badri Prasad then 
came to this Court in civil revision 
making Chokhe Lai, the decree-holder, 
the opposite party. The Court considered 
that the attaching officer should also be 
a party, and after having so made him a 
I)arty eventually set aside the decree 
passed against Badri Prasad and ^ substi¬ 
tuted therefor a decree making the 
attaching officer liable for the loss. We 
are not told in the report how the pro¬ 
perty came to be lost. 

Now it is clear that the learned Judges 
in arriving at that decision treated the 
case as if it was one falling under B. 123, 
for they say: 


“In the present case the attaching officer pre¬ 
sumably acted under E. 124 (the present U. 123) 
when h’e placed Badri Prasad in special charge 
of the property, and to make Badri Prasad 
liable to the jurisdiction of the Court, it was 
necessary for the comraisssioner to obtain the 
permission of the Court. No such permission 
was obtained .... The permission ought to have 
been obtained at the proper time before or im¬ 
mediately after the custodian is appointed . • •. 
No permission having been obtained Badri 
Prasad was not an officer of the Court and the 
Court had no jurisdiction to direct him to re¬ 
fund the price.” 

The Court went on then to hold that 
the attaching officer was the only person 
liable. I am unable to assent to the 
correctness of this decision either as to 
the immunity conferred upon the surety 
or as to the liability imposed upon the 
attaching officer. The rule really appli¬ 
cable was B. 122. The permission of 
the Court required by B. 123 is permis¬ 
sion to appoint a sahana or sahanas. 
Neither in the case of Badri Prasad v. 
Chokhe Lai, nor in the present case, is 
there any question of the appointment 
of a sahana. I think therefore that both 
in that case and in the present case the 
attaching officer was free from responsi¬ 
bility the moment his actions when re¬ 
ported to the Court had been approved, 
and I do not think that it is necessary 
that such approval should be expressed 
by the use of particular words. It is 
sufficient if it can be properly deduced 
from any order passed by or other ac¬ 
tion of the Court. 

I turn now to the ^question of the liabi¬ 
lity of the surety. 'The facts have not 
been determined, and it is not therefore 
for us to pass any 6nal order, but we 
liave been -referred to the decision in 
Madho Prasad v. Piare Lai (2). With 
the view expressed in that case I am in 
agreement. The action of the attaching 
officer in handing over the property to 
a surety or supurddar is within bis lawful 
powers under B. 122, and certainly upon, 
his action being approved either ex¬ 
pressly or impliedly by the Court, the 
surety becomes an oilicer of the Court. 
But apart altogether from this there is no 
reason why in suitable circumstances 
S. 145, Civil P. C., should not be appli¬ 
cable. I would therefore allow the re¬ 
vision and set aside the decree of the 
lower Court against Shakir Husain with 
costs against the decree-holder Cbandu 
Lai, and return the case to the lower 
Court for its consideration of the liabi- 




574 Allahabad 


Bhagwati V. Baubi (FB) 


1931 


lity of the heirs of Brijnandan Prasad 
in regard to such assets of Brijnandan 
Prasad as there may be in their hands. 

v.b./r.k. Petition accepted. 
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Sulaiman, Ag. C. J., akd Mukerjee 

AND Boys. JJ. 

Bhagwati Pandc —Defendant—Appli- 
cant, 

V. 

Badri Pande and another —Plaintiffs— 
Opposite Party. 

Civil Revn. No. 162 of 1930, Decided 
on 10th July 1931, against order of 
Addl. Sub-Judge, Basti, D/. 6th February 
1930. 

(a) Civil P. C. (1908), S. 24-—Transfer un¬ 
der S, 24 is from one Court of Small Causes 
to another. 

If a case is transferred or withdrawn nndor 
S. 24 from a Court of Small Causes then under 
8. 24 (4) the Court to which it is transferred for 
trial shall, for the purposes of such suit be 
deemed to be a Court of Small Causes and 
would dispose of the suit as a Court of Small 
Causes and no appeal would lie from its decree. 

[P 576 C 2] 

J.'t s.'' (b) Civil P. C. (1908), S. 24—Transfer 
of Judge with Small Cause powers pending 
suit—Order of Additional District Judge to 
successor without those powers—Order held 
to be under Provincial Small Cause Courts 
Act (1887), S. 35. 

While the suit was pending, the Munsif, 
exercising the power of a Judge, Small Cause 
Court, was transferred. , He was succeeded by a 
gsntlemau who was not invested with the 
powers of a Judge, Small Cause Court, at the 
date. On the transfer the Additional District 
Judge gave certain directions in respect of the 
cases pending in the Court. So far as the 
Small Cause Court cases were concerned, his 
order was as follows : “The Small Cause Court 
cases pending in the Court of the ^lunsif of 
Bansi will be tried by the present incumbent 
of the office as regular suits, as he has not got" 
the Small Cause Court powers. The attention 
of the said learned Jlunsif be drawn to S. 35, 
Small Cause Courts Act, and these cases should 
be dealt with as provided by the Small Cause 
Courts Act.” In pursuance of this order or 
direction, the Munsif took cognizance of the 
ca.se and tried it as a regular suit. He decreed 
the claim of the plaintiffs, and the defendant 
filed an appeal before the Additional District 
Judge, at Basti. He transferred it to the Court 
of the Subordinate Judge at Basti, and that 
learned Subordinate Judge declined to entertain 
the appeal on the ground that no appeal lay. 

Meld-, that this order was not an order of 
transfer within the meaning of S. 24, Civil 
P. 0., but was merely drawing the attention 
of the Munsif to the fact that there was a pro¬ 
vision in the Small Cause Courts Act in S. ^ to 


the effect that the successor of the Judge, Small' 
Cause Court, should try the suit. 

[P 577 C 1, 2; P 578 C 1] 

5^ (c) Civil P. C. (1908). S. 24—Decree- 

Appealability—Provincial Small Court Court 
Act (1887), S. 35: 13 All. 324, Overruled 

When an officer without possessing Small 
Cause Court jurisdiction hears a case which. 
w’as pending before his predeoessor-in-ofRca es- 
eroising Small Cause Court jurisdiction, and 
makes a decree, the decree is appealable: 38 All. 
425, Appr.-, 13 All. 324, Overruled.[P 578 C 1] 

(d) Provincial Small Cause Courts Act 
(1887), Ss. 35 and 27-Effect of, considered. 

The fact that no appeal is permitted from a 
decree made by a Judge, Small Cause Court, is 
due to the provision of S. 27. That rule dees 
not Apply when a case is decided by a successor 
of a Judge of a Court of Small Causes under 
S. 35 of the Act. [P 678 C 1, 2] 

(e) Civil P. C. (1908), S. 24 —Scope of, 
explained. 

Section 24 coutemplatcs the transfer of a 
case from one existing Court to another exist¬ 
ing Court. If therefore a Court of Small 
Causes has ceased to exist or the officer in¬ 
vested with Small Cause Court powers has been 
transferred from the district and there is no 
other officer possessing such powers, there would 
bo no Court from which the District Court can 
under S. 24, transfer the case to an ordinary 
civil Court. The contingency where no Court 
or officer invested with Small Cause Court 
powers exists is provided for in S. 35, Provincial 
Small Cause Courts Act. [P 679 C IJ 


(f) Provincial Small Cause Courts Act 
[1887), S. 35—Applicability considered — 
Civil P. C. (1908), S. 24. 

Section 35, Provincial Small Cause Courts 
\ct, is subject to the provisions of the Civil 
Procedure Code and would not be applicable 
»vhere there is any special provision in the Code. 
Prima facie S. 35 deals with a case where 
ntber a Court of Small Causes or a Court 
invested with such jurisdiction has ceased 
:o have such jurisdiction. It provides that 
iny proceeding which would have beoo taken 
in the Court which has now ceased to have 
iurisdiction ‘‘may be had” in the Court in 
^vhich if the suit out of which 
tias arisen were about to be iostituted, wo 
have jurisdiction to try it. It follows that if 
the Court of Small Causes has ceased to exist or 
the officer invested with such powers has been 
transferred, then the proceeding would be had 
in the new Court which would have jiirisdic- 
tion to try the suit if it were filed on that date 
frU Accordingly if there is in the district 
any other Court or officer invested with power 
to trv the Small Cause Court suits in that area, 
it is’that Court or officer who would have juris¬ 
diction to take cognizance of the suit and con¬ 
tinue the proceeding. In such a case the suc- 
2 essor of the officer recently transferred who 
himself does not possess the pwwets of a Small 
Cause Court, would not be entitled under S. 35, 
Provincial Small Cause Courts Act, to take it up 
suo motu and can only act if the case were 
transferred to him under S. 24. On the’other 
hand if no such Court or officer remains in the 
district then the suit if filed would have to he 
died in the ordinary civil Court and the pro¬ 
ceeding accordingly would be cognizable by 
such Court. CP &79 C 1, 2] 
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(g) Provincial Small Cause Courts Act 
(1887), S. 35 —Scope of. enunciated. • 

Where a Munsif has been transferred and 
there is in the district a Subordinate Judge in¬ 
vested with the powers of a Small Cause Court 
for the area within the jurisdiction of the 
Munsif, under S. 35, Provincial Small Cause 
Courts Act, itwouldbesuch a Subordinate Judge 
who would have authority to entertain the pro¬ 
ceeding. A new Munsif who comes to take the 
place of the Munsif transferred but who does 
not possess the Small Cause Court powers 
would have no jurisdiction himself to transfer 
the case from the Small Cause Court side of 
his predecessor to his own regular side. The 
case would go automatically to the Subordinate 
Judge who is invested with Small Cause Court 
powers. If there is such a Subordinate Judge, 
it would bo open to the District Judge to trans¬ 
fer the case from the Court of the Subordinate 
Judge with Small Cause Court powers to that 
of the new Munsif without such powers. If 

there is no such Subordinate Judge with Small 
Cause Court powers tbe Munsif will under 
S. 35, Provincial Small Cause Courts Act, have 
to try it on the original side, and the District 
Judge would have no power at all to act under 
S. 24 80 as to transfer the case to the new 
Munsif and make him a Court of Small Causw. 
He can, of course, transfer the case from the 
Munsif's file to any other Court, but the suit 
would cease to be a Small Cause Court suit. An 
appeal in such cases would lie to the District 
jSdge. [P 579 C 2 ; P 580 C 1] 

Harnandan Pra$ad~~ioT Applicant. ^ 

Shiva Prasad Sitiha for Opposite 
Parties. . 

Order or Reference 

Sulaiman. Ag. C. J.—This case has 
been referred to a Division Bench by a 
learned Judge of this Court in view of 
the importance of the subject and a 
certain amount of conflict of opinion. 

The plaintiffs instituted a suit for re¬ 
covery of Es. 182, principal and interest 
in the Court of tbe Munsif of Bansi who 
was invested with Small Cause Court 
powers. After be was transferred from 
the district another Munsif took over 
charge who was not invested with such 
powers. There was an additional Sub¬ 
ordinate Judge at Bansi at that time 
who was invested with Small Cause 
Court powers. Tbe additional District 
Judge on 1st July 1928 directed the new 
Munsif to transfer all tbe oases pending 
on the Small Cause Court side of the 
Munsif’s Court to the regular side. His 

order was in the following terms: 

"The Smftll Cause Court cases pending m 
Court of the Munsif of Bansi will be tried by 
the present incumbent of the ofBw as r^ular 
suits as he has not got the Small Cause Court 
powers. The attention of the said iMrnea 
Munsif be drawn to S. 86,-Small 'Cause Courts 
Act and these cases should be dealt with as pro¬ 
vided by the Small Cause Courts Act." 


In pursuance of this order tbe Munsif 
transferred this particular case from tbe 
Small Cause Court side to the regular 
side and decreed the claim. An appeal 
was preferred to tbe District Judge by 
the defendants, but he transferred tbe 
appeal to the Subordinate Judge for dis¬ 
posal. The learned Subordinate Judge 
declined to entertain the appeal on the 
ground that no appeal lay to him. 

The defendants have come up in re¬ 
vision and urge that an appeal lay to 
the lower appellate Court and it has 
wrongly refused to exorcise jurisdiction. 
If the appeal did lie then undoubtedly 
it would be a fit case for interference 
under S. 115, Civil P. C. 

A large number of cases of this High 
Court leaving aside cases of the other 
High Courts have been cited before us. 
It must be conceded that there is to 
some extent a conflict of opinion on the 
true interpretations of S, 35, Provincial 
Small Cause Courts Act and S. 24, Civil 
P. C, In the case of Mangal Sen v. Ru}) 
Chand (l) the learned Judges seemed in¬ 
clined to think no matter whether S. 35, 
Provincial Small Cause.Courts Act, ap 
plied or S. 24, Civil P. C. applied, there 
would be no appeal from the decree. 
This case was dissented from in the case 
of Sarju Prasad v. Mahadeo Pande {^) 
but appears to have been followed in the 
case of Sukha v. Baghunath Das (3). 

Although the facts of each case are 
somewhat' diflerent it may be broadly 
stated that in the cases of Sarju Prasad 
V. Mahadeo Pande (2), Zamirul Hasan 
Khan v. Imdad AH Khan (4), Allah 
Baksh V. Karim Bakhsh (5) and Fakir 
Ullah V. Hikmat Ullah (6), S, 35, Pro-, 
vincial Small Cause Courts Act was ap^ 
plied and it was considered that an ap¬ 
peal lay from the first Court’s decree. 
On the other hand in the cases of Udho 
Singh v. Mul Chand (7), Chhotey Lai v. 
Lakshmi Chand Magan Lai (8), Sukha v. 
Baghunath Das (3), Chaturi Singh v, Mt. 
Bania (9), Bam Charan Banwari Lai v. 

(1) [1691] 13 All. 3f4=d891) 

(2) (1^15] 87 All. 450=29 I. C. 99C. 
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Kishore Lai Mam Samp (lO) -and Jai 
Narain Misra v. Sarda Pershad (ll), 
S. 24, Civil P. C. was considered to be 
applicable and the trial Court’s decree 
was considered to be final. Of course 
most of these cases are either reconcil¬ 
able with or distinguishable from each 
other. 

There is however one aspect of the 
question which does not appear to have 
been considered in these cases. No 
• doubt Ss. 4, 32 and 33, Provincial Small 
Cause Courts Act, make it clear that the 
same officer if invested with Small 
Cause Court powers is to be deemed to 
be different Courts, viz., a Court of Small 
Causes and an ordinary civil Court. 

Section 35, Provincial Small Cause 
Courts Act, is subject to the provisions of 
the Code of Civil Procedure, and would 
not be applicable where there is any spe¬ 
cial provision in the Code. Prima facie 
S. 35 deals with a case where either a 
Court of Small Causes or a Court in¬ 
vested with such jurisdiction has ceased 
to have jurisdiction. It provides that 
any proceeding which would have been 
taken in the Court which has now ceased 
to have jurisdiction “may be had” in 
the Court in which if the suit out of 
which the proceeding has arisen were 
about to be instituted would have juris¬ 
diction to try it. It would seem to 
follow that if the Court of Small Causes 
has ceased to exist or the officer invested 
with such powers has been transferred 
then the proceeding would be had in 
the new Court which would have juris¬ 
diction to try the suit if it wore filed on 
that date afresh. Accordingly if there 
is in the district any other Court or officer 
invested with powers to try the Small 
Cause Court suits in that area it is that 
Court or ofiicer who would have juris¬ 
diction to continue the proceeding. On 
the other hand, if no such Court or 
officer remains in the district, then the 
suit if filed would have to be filed in the 
ordinary civil Court and the proceeding 
accordingly would be cognizable by such 
Court. 

The use of the word “may” might in¬ 
dicate that all the cases pending in the 
Court of Small Causes or officer who has 
ceased to have jurisdiction need not 
•automatically go over to the new Court, 

. (lOJ A.I.R. 1929 All, 50=115 I. C. 127=50 All. 
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Ill) .A'.I.R. 1928 All. 609=110 I. C. 493. 
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but that, pending any order by a superior 
Court, a party may take any proceed¬ 
ings in the Court indicated by the 
section. 

It would also seem that the new 
Court, unless it were a Court of Small 
Causes or a Court invested with such 
jurisdiction, would noj; necessarily be 
deemed to be a Court of Small Causes 
so as to make its decree non-appealable 
under S. 27, Provincial Small Cause 
Courts Act. 

Section 24. Civil P. C., gives power to 
the High Court or the District Judge to 
transfer a case pending in one subor¬ 
dinate Court from that Court itself or 
to another subordinate Court, and sub- 
S. (4) provides that a Court trying any 
suit transferred or withdrawn under this 
section from a Court of Small Causes 
shall, for the purposes of such suit, be 
deemed to be a Court of Small Causes. 
It follows that the Court to which the 
suit has been transferred under S. 24, 
being a Court of Small Causes would 
dispose of the suit as such and no appeal 
would lie from its decree. 

Section 150, Civil P. C., also lays 
down that the Court to which the busi¬ 
ness is transferred shall have the same 
powers and shall perform the same 
duties as those of the Court from which 
the business was so transferred. S. 17, 
Bengal, N. W. P. and Assam Civil Courts 
Act confers jurisdiction on the Court to 
which the business has been transferred. 

It may not necessarily follow that the 
Court to which such business has been 
transferred and which has the same 
powers and duties as the former Court 
necessarily itself becomes a Court of 
Small Causes so as to make its decree 

One would be inclined to think that 
S. 24 contemplates the transfer of a case 
from one existing Court to another 
existing Court. But if a Court of Small 
Causes or an officer invested with Small 
Cause Court powers does not exist in the 
district it would be difficult to imagine 
that there is any Court of Small Causes 
in existence from which a suit can be 
transferred to an ordinary civil Court. 
When such a contingency arises S. 35 
would empower the Court which for the 
time being would have entertained the 
suit, if freshly filed, to deal with the 
case. At the same time it would also 
appear that if a Court of Small Causes 
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or another offioer inveatad with such 
powers is alreidy available in the dia- 
triot who can bake cognizance of the suit 
or in'oceoding, then the successor of the 
offioer recently transferred, who himself 
does nob possess the powers of Small 
Cause Courts, would not be entitled under 
S. 35, Provincial Small Cause Courts Act, 

• to take it up suo motu. An order of the 
District Judge would bo required to 
transfer the case to his file. 

In many cases where a Munsif or Sub¬ 
ordinate Judge has been transferred there 
is in the district some other officer in¬ 
vested with the powers of Small Cause 
Courts for the particular area concerned. 
Under S. 35 it would be such officer who 
would have authority to entertain the 
proceeding. It would therefore seem to 
follow that in such a case the new 
Munsif cannot try the case by merely 
himself transferring it from the original 
side of his predecessor to his own 
regular side. In such oases an order by 
the District Judge under S. 24, Civil 
P. C., would be indispensable before the 
now Munsif can proceed with the suit. 

The order of the District Judge quoted 
above, which affects numerous cases, is 
capable of two interpretations. If it 
was not an order under S. 24, then there 
is undoubtedly a conllicb of opinion as 
to the legal position. Even if that in- 
■terprotation be not accepted, there would 
be the question wbetkor an order of his 
must be deemed to be an order under 
S. 2t, Civil P. 0. although it expressly 
refers to S. 35, Provincial Small Cause 
Courts Act, when the latter section was 
nob at all applicable. We think that 
this case raises substantial questions 
of law for reference to a Pull Bench. 

We accordingly direct that this case 
bo laid before the Chief Justice for the 
constitution of a Full Bench. 

Opinions 

Mukerji, J.—This is an application 
in revision by the defendant in a suit 
instituted in the Court of the Munsif of 
Bansi exercising the powers of a Judge, 
Buoall Causa Court. 

While the suit was pending. the 
^lunsif exercising the powers of a Judge, 
Small Cause Court, namely, ^Ir. Shyam 
Bebiiri Bal, was transferred. He was 
siiooeodod by a gentleman who was not in- 
vestel with the powers of a Judge, Small 
Cause Court. Tins was Mr. Jamil Ahmad. 
At the date alrealy mentioned, namely, 
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iGbh June 1928, the Subordinate Judge 
of Basti sitting at Basbi was invested 
with the powers of a Judge, Small Qause 
Court, up to the pecuniary jurisdiction of 
Rs. 500, and his local jurisdiction exten¬ 
ded up to Banai. 

On the transfer of Mr. Shyam Behari 
Lai, the Additional District Judge of 
Gorakhpur, sitting at Basti, gave certain 
directions in respect of the cases pending 
in the Court of Mr. Shyam Behari Lai. 
So far as the Small Cause Court oases! 
were concerned his order was as fol-l 
lows: 

“The Small Cause Court cases pending in 
the Court of the Munsif of Bansi will bo tried by 
the present incumbent of the offioe as regular 
suits, as he h\3 not got Small Cause Court 
powers. The attention of the said learned 
^lunsif bo drawn to S. 35, Small Cause ^ Court 
Act, and these caiics should be dealt with as 
provided by the Small Cause Courts Act.” 

In pursuance of tliis order of direc¬ 
tion, the Munsif, Mr. Jamil Ahmad, took 
cognizance of the case and tried it as a 
regular suit. He decreed the claim of the 
plaintiffs, and the defendant filed an 
appeal before the Additional District 
Judge at Basbi. He transferred it bo the 
Court of the Subordinate Judge at Basti, 
and that learned Subordinate ^Judge 
declined to entertain the appeal on the 
ground that no appeal lay. 

The defendant has come up in revi¬ 
sion, and several points of law have 
arisen out of this application. 

The first question to be considered is 
whether the order of the Additional Dis. 
tricb Judge at Basti was an order of 
transfer within the meaning of S. 21, 
Civil P. C. The reason for this inquiry 
is that where a Small Cause Court case 
is transferred from a Court exorcising 
that jurisdiction to a Court nob exercis¬ 
ing Small Cause Court jurisdiction, the 
Court trying the suit is to be treated as 
a Small Cause Court for purposes of that 
suit. It follows that no appeal is main¬ 
tainable. On the other hand, if S. 21 
does not apply, there is a difference of 
opinion as to whether an appeal is main¬ 
tainable from the ultimate decree that 
may be passed in the suit. 

We have already road the order that 
was passed by the learned Additional 
District Judge, and wo are of opinion 
that this order was not an order of 
transfer within the meaning of S. 21, 
Civil P. G.. but was merely drawing the 
attention of the Munsif to the fact that 
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there was a provision in the Small Cause 
Court Act in S. 35 to the effect that the 
successors of the Judge, Small Cause 
Court, should try the suit. 

Such being our opinion, we need not 
consider the fact whether the Additional 
District Judge at Basti had cjf had not 
jurisdiction to order a transfer of a ease 
from one Court to another. Nor is it neces- 
sary to consider whether it is possible 
under the law to order the transfer of 
a case from a Court which no longer 
exists to another Court. These ques- 
tions do not any longer arise for deter* 
mination. 

The next question that we have to 
consider is whether the decree of the 
learned Munsif, Mr. Jamil Ahmad, was 
appealable under the law. 

We have already mentioned that at 
the date 16th June 1928, the Subordinate 
Judge of Basti was exercising jurisdiction 
as a Judge, Small Cause Court, up to 
Rs. 500. That being so, under S. 35, 
Small Cause Court Act, the suit under 
consideration should have gone to the 
hie of the said Subordinate Judge exercis¬ 
ing Small Cause Court jurisdiction. In 
this view the learned Munsif should not 
have tried the suit. The suit having 
been tried without jurisdiction, an 
appeal would lie, and therefore the 
learned Subordinate Judge was in error 
in holding that an appeal was not com¬ 
petent. 

The next question is whether, when an 
officer without possessing Small Cause 
Court jurisdiction hears a case which 
was pending before his predecessor in 
office exercising Small Cause Court juris¬ 
diction, and makes a decree, the decree 
is appealable? On this point there is 
some difference of opinion. In this Court 
in Mangal Sen v. Bup Chand (1) the view 
was taken that the decree would be un¬ 
appealable, being a decree of a Court of 
a Small Cause Court jurisdiction. This 
view was^dissented from in Chhotey Lai 
v. Lakhmi Chand Magan Lai (8). It is 
necessary to consider this point, in view 
of the fact that the learned Munsif de¬ 
cided the case. 

We are of opinion that the decision in 
Chhotey Lai v. Lakhmi Chand Magan 
Lai (8) laid down the better law. The 
fact that no appeal is permitted from a 
decree made by a Judge, Small Cause 
Court, is due to the provision of S. 27, 
iSmall Cause Courts Act. That rule does 


not apply when a case is decided by S; 
successor of a Judge of a Court of Small 
Causes under S. 35 of the Act. S. 35 

comes after S. 27, which reads as follows: 

"Save as provided by this Act, a decree or 
order made under the foregoing provisions of 
this Act by a Court of Small Causes shall be 
final.” 

Section 27 not being applicable, and 
the officer actually making the decree not 
being invested with the powers of a 
Judge, Small Cause Court, we fail to see 
why a finality should attach to a decree 
made by him. We accordingly hold that 
the case of Chhotey Lalv. Lakhmi Chand 
Magan Lai (8) lays down the better law. 

We have ascertained that the present 
Munsif at Bansi exercises Small Cause 
Court jurisdiction up to the amount of 
Rs. 100 only. The present suit there¬ 
fore will not he cognizable by him. We 
have also ascertained that the jurisdic¬ 
tion of the Subordinate Judge at Basti 
exercising Small Cause Court powers has 
been limited to Basti Munsifi, and does 
not extend to Bansi Munsifi. We have 
now to decide where we should send the 
case back for retrial, for there must be 
retrial because tbe trial was by an officer 
who had no jurisdiction to hear tbe case. 

Applying S. 35, Small Cause Courts 
Act, that Court should have jurisdiction 
to hear the case now, which would have 
jurisdiction to hear the suit in case it 
were now instituted. It should follow 
that tbe Munsif of Bansi should hear the 
case as a regular suit, the decree in which 
would be appealable. 

As a matter of precaution, however we 
having set aside tbe order of the Sub- 
ordinate Judge of Basti declining juris¬ 
diction to hear the appeal, remand the 
case to tbe Court of the Additional Dis- 
trict Judge at Basti. He will cause the 
suit to be transferred to the Court of the 
Munsif of Bansi or such other Court as 
may have jurisdiction over tbe subject- 
matter, having regard to the principle 
laid down above. 

We are not aware of the jurisdiction 
that the learned Additional District 
Judge at Basti has, in the matter of 
ordering transfers of suits and appeals. 
Tbe jurisdiction that is vested under 
S. 24 is vested in the District Court, 
which according to the definition given 
in the Civil Procedure Code, is the prin¬ 
cipal Court of original civil jurisdic¬ 
tion. There can be only one princi- 
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pal Court oi original civil jurisdiction 
in a judgeship, and that must be the 
Court of the District Judge of Gorakhpur. 

If the learned Additional District Judge 
at Basti finds that having regard to the 
provisions of S. 24 he has no jurisdiction 
to transfer the case, he will obtain an 
order from the District Judge at Gorakh¬ 
pur for the transfer of the case to the 
proper Court. 

As none of the parties are to blame 
for what has happened, we direct that 
the costs hero and hitherto shall abide 
the result. 

Sulaiman, Ag. C. J.— I concur in the 
order proposed. Where S. 24, Civil 
P. C. can apply, the District Court would 
have power to transfer a case pending in 
one Subordinate Court to another Sub¬ 
ordinate Court. If the case is transfer¬ 
red or withdrawn from a Court of Small 
Causes, then under sub-S. (4) the Court 
to which it is transferred for trial shall, 
for the purposes of such suit, be deemed 
to be a Court of Small Causes. It follows 
that the Court to which the suit has been 
transferred under S. 24 would dispose of 
the suit as a Court of Small Causes, and 
no appeal would lie from its decree. 
This result would not follow where there 
is no transfer under S. 24, Civil P. C. 

Obviously S. 21 contemplates the 
[transfer of a case from one existing Court 
Ito another existing Court. If therefore 
•a Court of Small Causes has ceased to 
‘exist or the officer invested with Small 
Cause Court powers has been trans¬ 
ferred . from the district and there is 
no other officer possessing such powers, 
there would be no Court from which 
the District Court can under S. 24, 
Civil P. C. transfer the case to an 
ordinary civil Court. The contingency 
iwhere no Court or officer invested with 
ismall Cause Court powers exists is pro- 
'vided for in S. 35, Provincial Small Cause 

Courts Act. 

Section 35, Provincial Small Cause 
Courts Act, is subject to the provisions of 
the Civil Procedure Code and would not 
be applicable where there is any special 
provision in the Code. Prima facie S. 35 
deals with a case where either a Court 
of Small Causes or a Court invested with 
such jurisdiction has ceased to have such 
jurisdiction. It provides that any pro¬ 
ceeding which would have been taken in 
the Court which has now ceased to have 
jurisdiction “may be bad’' in the Court 


in which if the suit out of which the 
proceeding has arisen were about to be 
instituted, would have jurisdiction to! 
try it. It follows that if the Court of. 
Small Causes has ceased to exist or thoi 
officer invested with such powers has 
been transferred, then the proceeding 
would be had in the new Court which 
would have jurisdiction to try the suit if 
it were filed on that date afresh. Ac¬ 
cordingly if there is in the district any 
other Court or officer invested with 
powers to try the Small Cause Court 
suits in that area, it is that Court or 
officer who would have jurisdiction to 
take cognizance of the suit and continue 
the proceeding. In such a case the suc¬ 
cessor of the officer recently transferred, 
who himself does not possess the powers 
of a Small Causa Court, would not be 
entitled under S. 35, Provincial Small 
Cause Courts Act, to take it up suo motu 
and can only act if the case were trans- 
ferred to him under S. 24. On the other 
band, if no such Court or officer remains 
in the district then the suit if filed would 
have to be filed in the ordinary civil 
Court and the proceeding accordingly 
would be cognizable by such Court. 

In many cases where a Munsif has 
been transferred and there is in the dis¬ 
trict a Subordinate Judge invested with 
the powers of a Small Cause Court for 
the area within the jurisdiction of the 
Munsif. Under S. 35, Provincial Small 
Cause Courts Act it would be such a 
Subordinate Judge who wouli have autho¬ 
rity to entertain the proceeding. A new 
Munsif who comes to take the place of 
the Munsif transferred, but who does nob 
possess the Small Cause Court powers 
would have no jurisdiction himself to 
transfer the case from the Small Cause 
Court side of his predecessor to his own 
regular side. The case would go auto¬ 
matically to the Subordinate Judge who 
is invested with Small Cause Court 
powers. If there is such a Subordinate! 
Judge, it would be open to the Disbriobl 
Judge to transfer the case from the Court 
of the Subordinate Judge with Small 
Cause Court powers to that of the new 
Munsif without such powers. If there 
is no such Subordinate Judge with Small 
Cause Court powers the Munsif will under 
S. 35, Provincial Small Cause Courts 
Act, have to try it on the original side, 
and the District Judge would have no 
power at all to act under S. 24 so as to 
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transfer the case fco the new Munsif and 
make him a Court of Small Causes. He 
can, of course, transfer the case from the 
Munsif's file to any other Court, but the 
suit would cease to be a Small Cause 
Court suit. An appeal in such cases 
would lie to the District Judge. 

Boys, J .—I concur in the judgment of 
and order proposed by Mukerji, .1. 

V.B./r.K. Order accordingbj. 

A. I. R. 1931 Allahabad 580 
Special Bench 
BoyS, Banerji and Niamat- 
ULLAH, JJ. 

Shankar Lal, In the matter of. 

Misc. Case No. 40 of 1930, Decided on 
5th February 1931. 

Legftl Practitioners Act, S. 12—Professio- 
nal misconduct- Inquiry into, not without 
grave and reasonable cause—!il considered 
proceedings may cause permanent harm—Bar 
Councils Act (1926), S. 10 (2). 

It is right and proper that all judicial ollicors, 
high or low, should keep a vigil iut oye ou the 
conduct of legal practitioners, of whatever 
status, who arc all ministers of the Court and 
should in proper cases institute inquiries under 
the Legal Practitioners Act or make complaints 
under the Bar Councils Act according to the 
status of the legal practitioner coneerned, but 
legal practitioners are one and all, of whatever 
status, entitled also to the protection of the 
Court, and inquiries should not be instituted or 
complaints made without having given very 
grave consideration to the reasonable probabi* 
lily of the case against the legal practitioner 
being well founded. As much injustice may bo 
done to a legal practitioner by ill-couceived pro¬ 
ceedings against him as may be done to the 
public interest and to the general body of legal 
practitioners by failure to keep a vigilant eye 
upon and take proper strong action against 
cases of misconduct, it is manifest that per¬ 
manent and undeserved harm may be caused 
to the reputation of any legal practitioner 
against whom ill-considered proceedings are 
taken. [P 581 C 3] 

Boys, J. —This case came up before us 
on 7th March 1930, for consideration as 
to what action, if any, should be taken 
by this Court under S. 10 (2), Bar Coun¬ 
cils Act, 38 of 1926, in reference to a 
oomrlaint forwarded by a Magistrate of 
the first class, Mr. Waliullah, charging 
Pt. Shankar Lal, an advocate practising 
at Fatehpur, with gross misconduct, in 
that he instigated a false complaint 
against Sub-Inspector. Mukhtar Ahmad. 
Xhe complaint against Mukhtar Ahmad 
was filed by one Sbeodarshan who al¬ 
leged that having come to Court for the 
purposes of giving evidence in a case, he 
was taken by Sub Inspector Mukhtar 
Ahro.ad from the verandah of the Court 


to a little distance away under a tress 
and was there told that he must give evi¬ 
dence identifying a particular accused 
in another case. Sbeodarshan, accord¬ 
ing to his own account then given, had 
refused and was threatened by the Sub- 
Inspector that he would be ehallaned un¬ 
der S. 110, Criminal P. C., and upon his 
persisting in his refusal he was slapped 
once or twice by the'Sub-Inspector. On 
hearing the commotion two or three of 
the vakils, according to Sbeodarshan, 
arrived, and the Sub-Inspector went 
away. Sbeodarshan says that he went 
straight to the Court of Mr. Ganga Ram, 
Subdivisional Officer of Khaga, and com¬ 
plained that he had been beaten by the 
Sub-Inspector. The Subdivisional Offi¬ 
cer, Mr. Ganga Ram in his evidence cor¬ 
roborates Sbeodarshan on this point and 
apparently sent for the Sub-Inspector 
and the Sub-Inspector came and the 
latter alleged that Sbeodarshan was to 
have been a witness in the case and had 
been got at by the other side and refused 
to give evidence. Apparently Mr. Ganga 
Ram took no further action, and one can 
only assume that he let the matter 
slide. Sbeodarshan then about 5 o' 
clock in the evening—the incident having 
taken place between 1 and 2 o’ clock— 
filed a complaint against Sub-Inspector 
Mukhtar Ahmad. This all took place 
on 19bh April 1928, nearly three years 
ago. 

On 11th June 1929 after many delays 
(we do nob suggest that the Magistrate 
was wholly responsible) the Magistrate 
Mr. Waliullah acquitted the accused 
Sub-Inspector Mukhtar Ahmad, writing 
a very lengthy judgment criticising the 
witnesses for the prosecution, the great 
bulk of those criticizms having, in our 
view no value whatever. 

On 17th October 1929, Mr. Waliullah 
forwarded his judgment to the District 
Judge with the present complaint of 
gross misconduct against Pt. Shankar 
Lal advocate, alleging that ho had in- 
stigabed the false complaint made by 
Sbeodarshan against Sub-In&pecbor 
Mukhtar Ahmad. This complaint was 
based on the statements of defence wit- 
nesses in the criminal case that Pt. 
Shankar Lal and another legal practi¬ 
tioner, a pleader, Mr. Hashmat All, had 
instigated Sbeodarshan to make a falsa 
complaint against Sub-Inspector Mukh¬ 
tar Ahmad. 
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Similar proceedings but under the 
Legal Praotitionors Act were instituted 
against Mr. Hashmat Ali a pleader 
and on 7th March 1930, when this mat¬ 
ter first came before us, we were of opi¬ 
nion that we should not pass any orders 
until the result of the ijroceedings against 
Mr. Hashmat Ali under the Legal Prac¬ 
titioner’s. Act were known. We have 
now received the report of ^Ir. Wali- 
uUah dealing with the case of Mr. Las- 
mat Ali. We have been unable to dis¬ 
cover that there is any substantial differ¬ 
ence between the case against Pt. Shan¬ 
kar Lai and the case against Mr. Hash- 
mat Ali. In the former case however 
Mr. Waliullali’s report is unfavourable 
to Pt. Shankar Lai, while in the latter 
case he has found that the main charge 
against Mr. Hashmat Ali has not been 
proved. In the former case he proceeded 
merely upon his findings in the case 
against Mukhtar Ahmad. In the latter 
case ho has held his separate inquiry. 
The difference in the procedure adopted is 
due to the fact that Pt. Shankar Lai was 
an advocate of this Court and proceed¬ 
ings against him are governed by the 
Bar Councils Act, while Mr. Hashmat 
Ali is a pleader only and action against 
him is governed by the Legal Practi¬ 
tioners Act. The result is that the com- 
l»laint against Pt. Shankar Lai was for¬ 
warded to this Court without any notice 
to him or any opportunity being given to 
him of showing cause. 

Before wo had bad the advantage of 
seeing the result of tho inquiry into the 
conduct of Mr. Hashmat Ali we wore 
disposed on reading tho judgment in the 
case Sheodarshan v. Sub-Inspector Mukh¬ 
tar Ahmad, to bold (a) that there was 
reason for believing’that the complaint 
made by Sheodarshan against bub-In- 
speotor Mukhtar Ahmad was at the very 
least very probably a true complaint; (b) 
that there was certainly not sufficient 
material on tho record for issuing any 
notice to Pt. Shankar Lai calling apon 
him to explain his conduct or directing 
tho Distriob Judge to mike any inquiry. 

That opinion of ours even so held has 
been amply strengthened by tho 
in the case of Mr. Hashniat Ali. We 
hold that there is no ground for directing 
any inquiry into tho conduct of Pt. Shan¬ 
kar T<ai, and we summarily reject the 
complaint. 

Wo cannot however loivo the matter 


at that without putting on record our 
view that the Magistrate was unduly 
hasty.in making that complaint. It is right 
and proper that all judicial officers high 
or low should keep a vigilant eye on the 
conduct of legal practitioners, of what¬ 
ever status, who are all ministers of the 
Court and should in proper cases institute 
inquiries under the Legal Practitioners 
Act or make complaints under the Bar 
Councils Act according to the status of 
the legal practitioner concerned; but 
legal practitioners are one and all, of 
whatever status, entitled also to the 
protection of tho Court, and inquiries 
should not be instituted or complaints 
made without having given very grave 
consideration to the reasonable probabi¬ 
lity of the case against the legal practi¬ 
tioner being well founded. As much in¬ 
justice may be done to a legal practi¬ 
tioner by iU-coDoeived proceedings 
against him as may be done to the pub¬ 
lic interest and to tho general body of 
legal practitioners by failure to keep a 
vigilant eye upon and take proper strong 
action against cases of misconduct. It isj 
manifest that permanent and under' 
served harm may be caused to the repu¬ 
tation of any legal practitioner against 
whom ill-considered proceedings are 

taken. .. 

We say advisedly ill-considered 

Iiroceedings. It is equally tho boun- 
den duty of every judicial officer to 
initiate proceedings where he has upon 
grave consideration reason to believe 
there has been misconduct as it is to re¬ 
frain from ill-considered proceedings and 
vice versa. In tho present case the 
Magistrate could at least and should 
have refrained from initiating procee¬ 
dings against Pt. Shankar Lai until be 
made inquiry into the proceedings which 
he was initiating against Mr. Hashmat 
Ali. Even though there may have been 
no suggestion that Pt. Shankar Lai and 
Hashmat Ali were acting in concert a 
failure to establish the case against the 
latter would have suggested doubts as to 
tho truth of the case against the former. 
We hold that in this case no complaint 
should have been filed and the proceed¬ 
ings have difeclosod nothing whatever to 
the discredit of Pt. Shankar Lai, and on 
the other hand it is more than probable 
that such action as he took was proper y 
taken. 

The complaint is rejected. 
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A copy of the order in the Miscell- 
neous case No. 102 against Mr. Hasbmab 
All will be attached to this order. Co- 
• pies of these orders will be sent free of 
cost to Ft. Shankar Lai. 

K. N./r.K- Complaint rejected. 
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SULAiMAK, Ag. C. j. and Smith. J. 

liayn Jatan and others — Plaintiffs — 
Applicants. 

V. 

Bishunath and others — Defendants— 
Opposite Parties. 

Civil Revn. No. 333 of 193D. Decided 
on 23rd April 1931, against order of Asst. 
Collector, First Class, Jaunpur, D/- 24th 
April 1930. 

Agra Tenancy Act (1901), S. 253—Suit for 
declaration of title to certain occupancy 
holdings and in alternative for possession— 
Plaintiff failing to amend plaint as required 
—Plaint rejected — Application filed with 
plaint stating suit to be under S. 121 —No 
appeal lay to District Judge and so revision 
to High Court was incompetent. 

A suit was brought in the revenue Court for 
declaration of title to certain occupancy hold¬ 
ings and in the alternative for possession al¬ 
leging that the defendants were mortgagees of 
the same and were denying plaintifi's title. 
The Court required the plaintiff to amend the 
plaint and on (heir failure to do so rejected it. 
The application filed with the plaint stated that 
the suit was under S. 121, but it was contended 
in argument that the suit could be brought 
under S. 39. 

Held', that in neither case appeal lay to Dis¬ 
trict Judge as required by S. 253 if the suit had 
been disposed of and consequently High Court 
had no jurisdiction to interfere in revision. 

[P 682 C 2] 

L. M. Roy —for Applicants. 

2^. C. Sen —for Opposite Parties. 

Sulaiman, Ag. C. J. — A preliminary 
objection is taken to the bearing of this 
revision. The copy of the order is mis¬ 
leading inasmuch as it suggests that the 
order was passed by the District Judge 
.of Jaunpur. The plaint was filed in the 
civil Court for declaration of title to 
certain occupancy holdings and in the 
alternative for possession, alleging that 
the defendants were mortgagees of the 
same and were denying the plaintiff's 
title. Objection was taken as to the 
jurisdiction of the civil Court, and the 
plaint- was returned for presentation to 
the proper Court. The plaint was then 
filed in the Court of the Assistant Col¬ 
lector of Jaunpur, who apparently came 
to the conclusion that the plaint ought 
to be amended and gave time to the 


plaintiffs to do so. They failed to amend 
it. The Assistant Collector then ordered 
the plaint to be rejected. 

A revision has been filed from the 
order of the Assistant Collector, and a 
preliminary objection is taken that no 
revision lies. 

Under S. 253, Agra Tenancy Act, the 
High Court can exercise its power of 
revision where a case has been decided 
by any subordinate revenue Court, in 
which an appeal lies bo the District 
Judge, but no appeal lies to the High 
Court. 

The learned advocate for the respon¬ 
dents contends that this was a case in 
which no appeal lay to the District Judge 
at all, and that therefore this High 
Court has no jurisdiction to interfere in 
revision. The plaint as filed in the re¬ 
venue Court was for declaration and in 
the alternative for possession. In the 
application which was filed along with 
the plaint it was expressly recited that 
the suit was one under S. 121, Tenancy 
Act. If that be the fact, then according 
to the table given in Sch. 4 an appeal in 
such a suit lies to the Commissioner and 
not to the District Judge. S. 253 there¬ 
fore would not be applicable. 

Even assuming in favour of the plain¬ 
tiffs that their suit could be brought as 
claimed under S. 99, Tenancy Act, an 
appeal would still lie to the Commis¬ 
sioner and not to the District Judge. 
It follows that in either view of the case 
this was not a suit in which an appeal 
would have lain to the District Judge if, 
the .suit had been disposed of. It is| 
therefore quite clear that the High Court 
has no jurisdiction to interfere in revi-: 
sion under S. 253. 

It is unnecessary for us to say whe¬ 
ther the plaintiffs have any remedy by 
way of revision to the Board of Revenue, 
or whether it would have been more 
appropriate to have recourse to the pro¬ 
visions of S. 267, Tenancy Act. for refer¬ 
ence to the High Court. The application 
is accordingly dismissed with costs. 

p.n./b.k. Revision dismissed. 
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Sen and Niamatdllah. JJ. 

Sital Prasad—Appellant. 


V, 


Bailiit Singh and ot/iers-Respondents. 
Second Appeal No. 2256 of 1927 (con- 
neoted with Nos. 2242 and 2257 of 1927), 
Decided on 25th June 1930, against 
■decision of Sub.Judge, Muzaffarnagar, 
D/.30th June 1927. _ 

(a) Contract Act (1872). S. 107 - Provi¬ 
sions of S. 107 as to notice are mandatory 
But trade usage can be pleaded in conflict 
with provisions of Contract Act. 

It is open to a party to plead a trade usage in 
conflict with the provisions of the 4*^1- 
party relies upon a trade usage, its incidents 
and details ought to be indicated with clearness 
and precision. Provisions of S. 107 as to 
fliving of notice are mandatory and a seller 
■under that section cannot be allowed to resell 
the goods without giving notice to buyer unless 
he establishes a trade usage at variance with its 
provisions. tP 583 C 2; P 581 C 1,2] 

(b) Practice—Appellate Court—Finding of 
lower Court on trade usage will not be ordi¬ 
narily set aside by High Court — Civil P. C. 

(1908\ S. 100. 

Where there is evidence legally sunicient to 
aupport a finding as to the existence of a 

usage. High Court cannot set aside that finding 
.on the ground that the quantum of evidence is 
meagre and scanty. But where the usage has 
net been pleaded with precision and the evi¬ 
dence adduced is vague and inconsistent, a 
finding may be overset by the High Court on 
the grounds that it was not justified by the 
,pleading8 and was not supported by 
* relevant character. 1“ 

P. L. Banerji and K. N. Laghate—(or 
Appellant. 

N. P. A$lhana—ior Respondents. 

Sen, J.— This and the connected ap. 
peal arise out of a suit for damages, 
■consequent upon a breach of contract re¬ 
lating to the purchase of two gram pits, 
situate in Mauzas Sambbalka and Bhuni- 
•yori respectively. The plaintiffs claimed 
Rs. 948-12-3 for principal and interest 
up to the date of suit as also pendente 

lite and future interest. 

Plaintiffs alleged and the defendants 
ffid not dispute that the latter had 
agreed to purchase the two grain pits a 
certain rates detailed in the plaint, an 
that earnest money had been duly pai 
but that the defendants bad failed to 
pay the balance of the price and take 
delivery. The balance was payable up to 
Cbait Badi 15th and delivery ought to 
have been taken up to Chait Sudi zna 
corresponding to I7tb ^larob 1923. 

Plaintiffs averred that there was a 
trade usage in the grain market of 


Shamli. that where the buyer failed in 
bis obligation as to payment and delivery 
on due dates, the seller was entitled to 
resell the grain pits according to the 
market rate and that in pursuance of 
this usage the plaintiffs resold the grain 
pit in Sambhalka. This resulted in a 
loss to the plaintiffs of Rs. 587-1-3. They 
claimed this sum together with Rupees 
138-5-0 interest up to the date of the 
suit. This grain pit belonged to the 

plaintiffs. , , 

No resale was held of the second 

grain pit which was alleged to have been 
purchftsod from Kallu Mai Kodar Nath. 
Plaintiffs alleged that they had to pay 
to Kallu Mai Kedar Nath Rs. 141-3-0 
for this grain pit. They claim for re¬ 
covery of this sum and Rs. 41-12-0 as 

interest. ,, , 

The suit was contested on the ground 

that the contract between the parties 
was really of the nature of a wager, that 
a claim for damages for its breach was 
not legally maintainable, and that the 
plaintiffs were not competent to sell the 
grain pit at Sambhalka without com¬ 
plying with tbo provisions of b. lU/. 

Contract Act. j 

The Court of first instance found that 

the plaintiffs had not. as a matter of 
fact, purchased the second gram pit from 
Kallu Mai Kedar Nath and were not in 
a position to sell the grain pit to the de- 
fendants on 25th June 1922 when the 
bargain was struck relating to this gram 
pit, and held that the claim regarding 
This was untenable. It decreed the 
plaintiffs’ claim for Rs. 087-1-3 principal 
and Rs. 138-5-0 interest as to the other 

Both the parties appealed. The flower 
appellate Court allowed the plaintiffs 
appeal and dismissed the cross-appeal. 
Tbo result was that the plaintiffs claim 

stood decreed in its entirety. 

The defendants in their appeal to this 
Court contend that the plaintiffs were 
not entitled to resell the grain pit 
situate in Mauza Sambhalka without 
complying with the conditions laid down 
in S. 107. Contract Act. In answer, the 
plaintiffs set up a trade usage under wbicb 

it was not necessary for them to 
notice upon the defendants as a condition 
precedent to their selling the gram pit. 

It is open to a party to plead, a trade 
usage in conflict with the provisions of 
the Contract Act. If a party relics upon 
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a trade usage, its incidents and details 
ought to be indicated with clearness and 
precision; and where there is an issue 
between the parties as to the existence 
of such a usage, the onus of proof lies 
upon the party propounding the same. 

The defendants denied that the plain- 
tifts had resold the grain pit in Sam- 
bhalka. On this point there is no clear 
finding by either of the Courts below. 
In the view we are about to take, it is 
not necessary to call for a finding as to 
whether there was a resale or not. 
Their main intention was that in no 
case could damages be assessed on the 
basis of the dilTerence between the con¬ 
tract price and the price fetched on a 
resale, since no notice of the projected 
sale was given to the defendants under 
the imperative provision of S. 107, Con¬ 
tract Act. 

Plaintift’s do not aver that they ever 
gave any notice to the defendants of the 
contemplated sale. 

Whero tho property in the goods had 
passed to the defendants, but the latter 
wore in default and refused either to pay 
tho balance of the price or to take deli¬ 
very of the goods on the due dates, two 
remedies wore available to the plaintiffs: 
(l) to claim compensation on the basis 
of the difference between the contract 
price and the market price on the date 
of the breach: or (2) to resell the property 
under S. 107 and recover tho difference, 
if any, between the contract price and 
the price realized by the resale. The 
present suit is nob to enforce the first 
remedy, nor is it a suit to recover losses 
sustained by a resale held under S. 107. 
Contract Act. A trade usage has been 
set up by the plaintiffs the details of 
which have been given in para. 3 of the 
plaint. It has not been pleaded that by 
force of this usage tho plaintiffs were 
competent to sell the grain pits belong¬ 
ing to the defendants without any notice 
to them of the projected sale. Tho 
Court of first instaDoe neither framed 
nor tried an issue as to the existence or 
the incidents of the usage as alleged by 
the plaintiffs. 

The lower appellate Court deals with 
tho question subsidiarily in its treatment 
jof S. 107, Contract Act. It held that 
itbs provision of S. 107 was nob manda- 
• jtory but was optional, a view witii which 
;we entirely disagree. The claim for re- 
‘ObVery of loss'caused by a resale-• nray be 


an optional remedy. Bub the plaintiffs 
cannot bo permitted to resell the goods 
in defiance of tho conditions imposed by 
S. 107, Contract Act, unless they estab¬ 
lish a trade usage at variance with its 
provisions. We have already observed 
that the plaintiffs have not pleaded that 
under the usage prevailing in the grain 
market of Shamli it was not necessary 
to givo the defendants a notice of tho 
contemplated sale whore the latter aro 
guilty of a breach of the obligations 
under tlie contract. The lower appel¬ 
late Court holds that the usage is- 
proved, but its finding rests upon tho 
statements of two witnesses, Gokul 
Chand and Kishori Lai, which have not 
only no bearing upon tho question of 
notice, but are vague and nebulous to a 
degree. The following is tho summary 
of their statements as given in tho judg¬ 
ment of the lower appellate Court: 

“Gokul Chand baa given up the cuatom when> 
he comes to say that the vendor baa to wait, till 
Ohait Sudi IsL, when he will inform “itala 
dekar” the vendee, if bis shop snbsists (i. e., if 
tho vendee is to bo found), and then the grain 
pit can be resold by the vendor. Kishori Lai, 
plaiotiff, his Slid that a vendor could resell it 
without any enqniry from the vendee." 

The statomont of Gokul Chand doe? 
nob support tlie usage and is open to tho 
construction that it is necessary to give 
a notice to the purchaser. Kishori Lai 
docs nob say a word about notice bub 
speaks of the necessity of an inquiry 
from the vendee. Upon the data ac¬ 
cepted by the lower appellate Court, the 
inference, in affirmance of the usage as 
now set up before us, was wholly un¬ 
warranted. Where there is evidence 
legally sufficient to support a finding as 
to the existence of a usage, this Ccurt 
cannot set aside that finding on tho 
ground that the quantum of evidence is{ 
meagre and scanty. But where thei 
usage has not been pleaded with pveor-j 
sion and the evidence adduced is vaguo^ 
and inconsistent, a finding may bo over¬ 
set by this Court on tho grounds that itj 
was not justified by the pleadings and! 
•was not supported by evidence of aj 
relevant character. "We therefore hold 
that the plaintiffs have failed to prove a 
trade usage entitling them to sell the 
grain pit without notice to the defen¬ 
dants. 

The plaintiffs’ claim however cannot 
be permitted to rest here. We are clearly 
of opinion that a breach of contract on 
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the part of the defendants having been 
established, the plaintiffs are entitled to 
claim damages on the basis of the differ¬ 
ence between the contract price and the 
market price on the date of the breach. 

Before we can finally dispose of this 
appeal we think it desirable to have a 
finding from the Court below on the fol¬ 
lowing issue: 

“vVhat was the difference between the con¬ 
tract price and the market price of wheat in 
Shamli on 17th JIatch 1923 ? 

Parties shall be at liberty to produce 
further evidence. The lower appellate 
Court is directed to submit its finding 
•within two months of the receipt of the 
record. Upon return of the finding ten 
days’ time will be allowed for objections. 

We are of opinion that the i>laintiffs 
were entitled to interest for the period 
pendente lite and future right up to the 
date of realization. The contention 
about interest is therefore overruled. 
No reason has been assigned why interest 
for the period between the institution of 
the suit up to the date of realization 
should bo refused. 

p.N./h.Kv Case remanded. 
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PULLAN AND NlAMATUDLAII, JJ, 

Bamoari Singh and others — Appel¬ 
lants. 

V. 

Sakhraj Si7igh and others — Respon¬ 
dents. 

Second Appeal No. 1598 of 1929, De¬ 
cided on 17th March 1931, against deci¬ 
sion of Second Addl. Sub-Judge, Azam- 
garh, D/- 16th May 1929. 

(a) Limitation Act fl908). S. 22—Redemp- 
tion suit — Minor defendant* subsequently 
added beyond period of limitation All 
defendants forming joint Hindu^ family 
Addition of minors held not addition of new 
defendants. , 

I( parties nro effectively represented through 
those whoso actions bind tfaem» so ihtt a decree 
passed against tb6iii» is binding on such parties* 
a specific mention ot the names of such parties 
sub3C(|Uontly in tbo title of tho suit cannot be 
regarded as addition of a nesv defendant far 
the purposes of hin.tttion. 

A redemption suit was instituted within 
limitation of CO years but after expiry 
period two more minor defeud^nts were added. 
The fathers uf those minors were alrCtuly dsfeo* 
dantsin tho suit* AH tbo defendants were mem¬ 
bers of a joint Hinda family aud the mortgage 
was a joint family concern* 

JI^M : ih-fl J^ would be erroneous to say that 
*^oew defeddants had been added.** Hence the 
suit could not he dismissed against the iniuors: 
88 AH. 372 IP.C.)* Appl ; A. I. IL 19M P.C. 
ISG MDd 34 All. 649, H<1. on. (P 586 C 1] 


(b) Mortgagor and Mortgagee—Mortgagee 
agreeing to pay to mortgagor every year 
certain cum—That sum can be set off against 
mortgage debt for whole mortgage period 
even beyond 12 years. 

Where tho mortgage deed mentions that the 
mortgagee should pjy every year to tbo mort¬ 
gagor a certain sum, that sum for the whole 
mortgage period (oven beyond 12 years) should 
be set ott against the mortgage debt, for the 
principal secured by the mortgage deed should 
be considered to have been reduced by that 
muoh sum every year : 4 A. L. J. 176, Rel. on. 

IP 687 C 1] 

A, P. Pandcij —for Appellants. 

Ram Nama Prasad —for Respoudents. 

Niamatuilah, J. — This is a defen¬ 
dants' appeal arising out of a suit for 
redemption brought by the plaintiff-res¬ 
pondent in respect of a mortgage deed 
dated 28th June 1864, executed by the 
predecessor-in-title of the plaintiff in 
favour of Ram Din Singh and Basraj 
Singh, ancestors of tbo defendants. The 
suit, as originally instituted against 
defendants other than defendants 10 
to 12, was admittedly within limita¬ 
tion. Defendants 10 to 12 were sub¬ 
sequently impleaded after the expiry 
of 60 years from tho date of the mort¬ 
gage. Under ordinary circumstances 
the suit against them would bo barred 
by limitation. It has been found by the 
lower appellate Court that all the defen¬ 
dants form a joint Hindu family and 
that their interest in the mortgaged pro- 
porty is part of the joint family property. 
Defendants 10 to 12 are minors, and 
their respective fathers were impleaded 
as defendants 7, 8 and 9 in the plaint 
when first presented. 

Defendants 10 to 12 pleaded limitatiorv 
when they were made parties to the 
suit; but both tbo Courts below have 
overruled tbeir plea and decreed the suit. 
Hence this second appeal. It was ori¬ 
ginally heard by a learned single Judge 
of this Court, who referred it to a Divi¬ 
sion Bench in view of the importance of 
tho question involvoJ. One of tho tiuos- 
tions argued before us is that of limlba- 
tion. Having regard to tho finding of 
the lower appellate Court already re¬ 
ferred to that all tbo defendants consti¬ 
tute a joint Hindu fatnily and that the 
mortgage in question was a joint family 
concern, we entertain no doubt, on that 
finding that defendants 10 to 12 wore 
represented by their fithers in the 
as instituted. It was held by a I'ull 
Bench of this Court in Ilori Bal v. J/wn- 
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man Kunwar (l) that the managing 
members of a joint Hindu family, who in 
that capacity had purchased the mort¬ 
gaged property, suflioiently represented 
the entire family in a suit brought by 
them for enforcement of that mortgage. 
Similarly, their Lordships of the Privy 
Council held in Slieo Shankar Mavi v. 

Jaddo Kuntcar (2) that: 

“There were occasions, including foreclosure 
HCtious, when the managers of a Hindu joint 
family so effectively represented all the other 
members that the family as a whole was bound, 
and we are of opinion that it was clear, on the 
facts of this case and on the findings of the 
Court upon them, that it was a case where that 
principle ought to be applied.” 

As already stated, the subject matter 
of the present litigation is clearly one as 
to which the managing members of the 
family, as defendants 7, 8 and 9 are, 
can effectively represent the whole family 
and. at any rate, their minor sons, defen¬ 
dants 10 to 12. In this view, the latter 
must be considered to have been made 
party to the suit in its inception through 
their fathers: and if they bad not been 
subsequently impleaded, a decree for 
redemption passed in favour of the plain¬ 
tiff would have entitled him to posses¬ 
sion on payment of the mortgage money 
against the whole family. The subse- 
<]uent addition of defendants 10 to 12 in 
the array of parties cannot alter their 
position in this respect. It was, in our 
opinion, quite superfluous for the plain¬ 
tiff respondent to have impleaded them 
at a later stage. 

Section 22, Lim. Act, which is relied 
on in support of the plea of limitation, 
provides that: 

“Where after the institution of a suit a new 
plaintiff or defendant is substituted or added, 
the suit shall, as regards him, bo deemed to 
"have been instituted when he was so made a 
•party.” 

In the circumstances already referred 
to and in view of the legal position of 
defendants 10 to 12, it is erroneous to 
say that a "new defendant” has bean 
“added.” If parties are effectively re¬ 
presented through those whose actions 
bind them, so that a decree passed 
against them is binding on such parties, 
a specific mention of the name of such 
party subsequently made in the title of 
the suit cannot be regarded as the addi- 
tion of a new defendant for the purposes 
of limitation. In Ki shan Prasad v. Rar 

(1) [1912] 34 All. 619=15 I. C. 126 (F.B.). 

(2J A. 1. R. 1914 P. C. 136 = 21 I. C. 504=41 
I. A. 316=36 All. 383 (P.O.). 
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Narain Si7igh (3), the facts were similar 
with the difference that junior members 
of the family had been added as plain¬ 
tiffs in the array of parties after the 
period of limitation had expired. The 
contention was that the suit, so far as 
their interest was concerned, was barred 
by limitation and no relief could be 
granted to the remaining plaintiffs who 
could not represent the entire family- 
The Court of first instance decreed the 
suit, but the plea of bar prevailed in the 
High Court. Their Lordships of the 
Privy Council repelled the aforesaid con¬ 
tention and decreed the suit. In doing 

so, their Lordships observed that: 

“the original plaintiffs in this case were en¬ 
titled, as the sole managers of the family busi¬ 
ness to make in their own names the contracts 
which gave rise to the claim, and that they 
properly sued on such contracts without joining 
the other members of the family.” 

It is urged before us that the judgment 
does not clearly indicate that the decree 
was passed in favour of the plaintiffs 
joined after the period of limitation and 
that it must be deemed to have been 
passed in favour of the original plaintiffs 
only. There is nothing to show that the 
Court of first instance had dismissed the 
suit so far as the subsequently joined 
plaintiffs were concerned, or that- their 
Lordships of the Privy Council said 
something which could have bad that 
effect. They restored the decree of the 
first Court unconditionally. In substance 
it is immaterial whether the suit is 
decreed in favour or against, some mem¬ 
bers of the family, who are expressly 
declared to bo representing all the mem¬ 
bers of the family, or in favour of or 
against all the members of the family 
mentioned by names, so long as it is 
clear that the decree is binding on tbe 
whole family. 

The learned advocate for the appel¬ 
lant earnestly pleaded that though the 
decree passed against the fathers of de¬ 
fendants 10 to 12 be binding, the plain¬ 
tiff’s suit should bo dismissed as against 
defendants lO'to 12 themselves as barred 
by limitation, even though such a course 
may not affect the rights of the parties. 
We are clearly of opinion that such a 
course would introduce an element of 
inconsistency in the decree besides being 
a fruitful source of future litigation. 


(3) [I9in 33 All. 272=9 I. C. 739 = 33 I. A. 
45 (P.C.). 
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Another tiuestion raised in the appeal 
has relerenoe to the plaintiff s right to 
recover a sum of Rs. 15 a year payable 
by the mortgagees to the mortgagor 
under the mortgage deed. The Courts 
below have awarded arrears for more 
than 12 years by setting them off against 
the principal sum due under the deed. 

It is argued that no more than three 
years’ or, at any rate, 12 years arrears 
can be allowed, the rest of the claim 
being barred by limitation. We cannot 
accede to this contention. On account 
being taken between the mortgagor and 
the mortgagee, sums due from one to the 
other during the continuance of the 
mortgage should be included. The prin¬ 
ciple in such oases is that, as money 
becomes due to the mortgagor at any 
given time, it should be deemed to have 
been recovered by the mortgagor by a 
•corresponding decrease in the amount 
ipayablo to the mortgagee. The sum of 
Rs. 15 a year, claimed by the plaintiff, 
is mentioned in the mortgage deed as 
revenue payable by the mortgagees to 
the mortgagor. The principal secured 
by the mortgage deed should be consi¬ 
dered to have been reduced by Rs. 15 in 
every year in which the mortgagee failed 
to pay it to the mortgagor as agreed. 
The case of Muhammad Husain v. Sheo- 
darskan Das (4) seems to be in point.^ The 
result is that this appeal fails. It is ac¬ 
cordingly dismissed with costs, including 
fees in this Court on the higher scale. 

S.N./r.K. _ Avveal dismissed. 

(4) 11907] A. W. N. 71=4 A. Ii. J. 17t>. 
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PUIjLAN and Niamatullah, JJ. 
Dhanpat Pandey and oi/iers—Appel¬ 
lants. 

v. 

Baja Pasput Pratap Singh and others 

—Respondents. ^ . 

First Appeal No. 408 of 1927, Decided 
on 2Uh March 1931. against decision of 
Sub.Judge, Basti. D/- 23rd June 1927. 

Ferry, Right to-Crown grant-Rtp*rian 

genevil tight of tho owaer ^“^ 0“ 
either bank of a river to establish ferry for profit 
unuBt give way in competition with gran 
Government who has enjoyed 
hie grant. ^ J 

Sfeivd Prasad Sinha, L. M. Boy and 
Krishna Bahadur —for Appellants. 

K. N. Katju. Iqbal Ahmad and 
K. Verma —for Respondents. 


Niamatullah, J.—The suit which has 
given rise to this appeal was brought by 
the Rajah of Bansi, plaintiff 1. and two 
of his lessees, plaintiffs 2 and 3, for a 
perpetual injunction, against 62 defen¬ 
dants. including the appellants in this 
Court, restraining them from interfering 
with the plaintiffs’ right of ferry across 
the river Rapti within the boundyy of 
village Ghai Ghat, pargana Bansi, in the 

Basti District, • 

The plaintiffs’ case is that plaintiff 1 
has the exclusive right of ferry on the 
river Rapti in the Basti District, that in 
pargana Bansi within the boundary of 
village Ajgara he has a ferry at Thar- 
waria Ghat for passage of bullock carts, 
horses, cattle, foot-passengers, etc , across 
the aforesaid river, and that he has an¬ 
other ferry at Barwa Ghat for a similar 
purpose. The former is leased to plain¬ 
tiff 2, and the latter is leased to plain¬ 
tiff 3. The defendants are said to be 
proprietors of village Gai Ghat, through 
which the river Rapti passes at a point 
between Tharwaria Ghat and Berwa 
Ghat above referred to. It is alleged by 
the plaintiffs that for the convenience of 
the agricultural population of village 
Gai Ghat plaintiff 1 allowed the 
dants to cross the river on a small boat 
free of any toll, a concession which has 
been enjoyed by the people of Gai Ghat 
for many a year; but that since October 
1925 the defendants have been running a 
ferry of their own in village Gai Ghat at 
a place where land on either side of river 
Rapti belongs to them, which has mate¬ 
rially affected the income accruing Irom 
the plaintiffs’ ferry at Tharwaria Ghat 
and Berwa Ghat already referred to. 

The suit was resisted by the defen¬ 
dants, who alleged that their ferry in 
village Gai Ghat had been in existence 
for over 60 years, and that in any case 
they were entitled to maintain a ferry 
of their 'Own, the land on either side of 
the bank whore they run their fQ^M 
being theirs. They denied the plaintiffs 
exclusive right of ferry on the rwer 
Rapti wherever it ran in the Basti uis- 
trict. The learned Subordinate Judge of 
Basti who tried tho suit decreed it on 
the finding that plaintiff 1 was the owner 
of tho-ferry at Gai Ghat, namely, that 
which the defendants claimed to be 

theirs and which the 
be disoontinued except for the 
purpose they mentioned in their plaint. 
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no further found that the ferry of Gai 
Ghat started by the defendants re¬ 
cently, as alleged by the plaintiffs, and 
had not been in existence as alleged by 
the defendants. On the last hnding he 
held that the plaintiffs were entitled to 
restrain the defendants from maintain 
ing a ferry at Gai Ghat. Though the 
decree passed by the learned Subordinate 
ffudge is justified by the evidence he has 
not. irf our opinion, approached the case 
from a correct standpoint. The plain- 
tiffs did not claim that they had a ferry 
at Gai Ghat, and properly no question 
arose as to whether the ferry which the 
defendants claimed for themselves is 
“owned” by the ^jlaintiffs. On the other 
band, the plaintiffs’ case was that there 
was no such ferry and that the defen¬ 
dants had encroached on the right of 
plaintiff 1 to have ferries ou the river 
Rapti to the exclusion of everybody else. 
In other words, the plaintiffs claim a 
monopoly in that respect. 

To clear the ground, we may brielly 
state the nature of a ferry as known to 
the law : 

“ The right is wholly uucounccled with Iho 
ownership or occupation of land, .and it is not 
necessary that a ferry owner should have any 
property in the soil of the river over which he 
has a right of ferry. >’or, again, is it necess.iry 
that ho shouM be the owner of the landing 
places of the ferry, it being sufficient that they 
are in a public highway or that otherwise ho 
hxs a right to land upon them. The ferry 
owner doas not occupy the highway over the 
river, but has merely a right to make a special 
use of it: Italsbury’s Laws of England, Voi. 14, 

р. 55G. ” 

“ A ferry is created by a royal grant, or in 
modern days by acts of Parliameut, or exists 
by prescription, which implies a royal grant.” 

" If there bo already an existing ferry bet¬ 
ween two towns in the hands of any person, the 
grant of another ferry between the said grounds 
is void. ” 

A grant of a ferry may bo in more or less 
extensive terms. A grant ot “all our ferriages 
and passages” over a certain river applies to 

с. xisting ferries, and docs not confer on the 
gnntco a right to create new ferries over the 
same river : Ibid, p. 557. ” 

There is do statute law in India de- 
fining the mode of acquisition of ferry 
right and the conditions under which it 
can be exercised. Where there is no 
conflict of interest between the claimant 
to a ferry and the holder of a franchise 

from the Government in that respect 
“ it is rccoguiitcd law in India that a man may 
set up a ferry on bis own property, and take toll 
from strangers for carrying them across, and 
may acquite’-SHfch a right by gr^ant or by usee 
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over the properly of others: Lachmeswar 
Singh v. Manotcar Ilossein (l) ” at p. 262. 

The sovereign authority can however 
confer a right of ferry exercisable in a 
given local area. Accordingly an owner 
of a ferry, granted under a Government 
settlement, who plied it cn hire, could 
restrain by suit another from running 
his ferry over the same spot, though that 
other levied no tolls on his ferry, if be 
did nob u?e it exclusively for the con¬ 
venience of his own servants and r\ot3 : 
Luchmessur Singh v. Leelnnund Singh (2). 
The general right of the owner of the 
land on cither bank of a river to estab¬ 
lish a ferry for profit must give way if it 
comes in competition with the grantee 
of the Government who has previously 
enjo\ ed a monopoly under his grant. 
(The judgment then discussed evidence 
and proceeded): Considering the oral 
and documentary evidence adduced by 
the parties, we are in agreement with 
the learned Subordinate Judge that apart 
from a small boat which the zamindars 
of Gai Ghat were allowed to use for tho 
convenience of themselves and of their 
tenants there was no regular ferry at 
Gai Ghat till a year or so beloro the in¬ 
stitution of the present suit. We are 
clearly of opinion that Gai Ghat which 
is situate between Tharwaria and Berwa 
ferries belonging to plaintiff 1 has had a 
ferry for some time before this litigation 
during which it must have materially 
reduced the plaintiffs' income from Thar- 
waria and Berwa ferries. The documen¬ 
tary evidence also loads to the conclu¬ 
sion that plaintiff 1 has, at any rate in 
jiargana Bansi, the franchise of ferries 
derived from the Government under a 
settlement in respect of Jalkar Mahal. 

The case of Nitya Hari Boy v. 
Dnnne (3) seems to cover the points 
which arise in the case before us. It 
was held by a Division Bench of the 

Calcutta High Court that 
“ the franchise of a ferry is not necessarily an 
appurtenant to land, but when a right of lorry 
wasclaimed as appurtenant to certain villages, 
the grant of such right by the Crown would not 
be destroyed by mere non-user without waiver, 
nor by the running of an opposition ferry. The 
franchise would continue as long as the grant 
continues, and until the person who sets up an 
opposition ferry could show a Crown grant or 
give evidence from which a Crown grant should 
bs presumed, the caufe of action would remain. _ 

“(1) [1892rial:a'i7T6^19"i.”AT48^ S.ar. 13^ 
(P.C.). 

(2) [18793 4 Cal. 509—3 C. L. R. 4-27. 

(3) ri89l] 18 Cal. C52. 
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The defendants do not allege any 
Crown grant and rely solely on their 
ownership of landing places. In the 
view of the case we take, the decree 
passed by the learned Subordinate Judge 
must stand. This appeal is accordingly 
dismissed with costs. 

s.n./r.K. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Dharam Dass —Plaintiff—Appellant. 

V. 

Shankar Ahir —Defendant — Respon. 
dent. 

Second Appeal No. 554 of 1928, Deci¬ 
ded on lObh January 1931, against deci¬ 
sion of Diet. Judge, Allahabad, D/- 6th 
January 1928. 

Civil P. C. O. 41, R. 11—Judgment under 
R. 11 should also comply with R. 31. 

Order mentioned in R. 11 should be governed 
by the provieions of R. 81. 

The judgment of the appelUte Court ran as 
follows:'" The facts ate laid out in the judg¬ 
ment of the lower Court. The docisiou is a 
reasonable one, and as a Court of appeal I am 
not justifiod in going against it. Rejected 
summarily. ’’ It was contended that it was 
Bufficient for the purpose of dismissal of the 
appeal summarily. 

Held : that the Judge should have set forth 
the points for determination, the decision 
thereon aud the reasons ior that decision. He 
bad altogether failed to comply with this direc¬ 
tion of law ; A. I. li. 1921 All. 100; A. I. H. 
1926 Ranj. 129, Ref.', 30 All. 819, Diw/. 

tP 669 C 2] 

Haribans Sahai —for Appellant. 

P, L. Banerji and Des Narain Singh — 
for Respondent. 

Bennet, J.— This is a second appeal 
in which the point which has been raised 
before us on behalf of the appellant- 
plaintilT is that the judgment of the 
lower appellate Court dismissing the 
appeal of the plaintiff is not a judgment 
according to law. The judgment is as 
follows: 

The facts are laid out in the judgment of 
the lower Court. The decision >8 a reasonable 
one and as a Court of appeal I am not justified 
in going against it. Rejected summarilv. 

Sd/- A. II. De B. Hamilton. 

On behalf of the respondent it was 
argued that this judgment was sulficient 
for the purpose of dismissal of an appeal 
summarily under O. 41, R. 11. That 
rules states that, '* the Court may make 
an order that the ai)p 0 al bo dismissed. 

Bub wo consider that such an order 
j^muld be governed by the provisions of 
IO_il, U. 31 which states: 

The judgtn*nt of the appellate Court shall 
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be in writing and sh.all state: (a) the points for 
detonninatioD; (b) the decision thereon; (c) the 
reasons for the decision; and (d) where the 
decroe appe-aled from is reversed or varied the 
relief to which the appellant is entitled. 

In the present case the learned Dis 
triob Judge should have set forth the 
l)oint8 for determination, the decision 
thereon and the reasons, for the deci- 
sion. He has altogether failed to comply 
with this direction of law. The view of 
law which we take has been followed in 
Gupta Nand v. Bihari Lai (l) and Ma 
Saw v. Ma Bwin Byu (2). For the respon¬ 
deat attention was invited to Samin 
JTasan v. Piran (3), but that case is 
different, because in that case.the judg¬ 
ment in question did give brief reasons. In 
the judgment before us of the lower aj)- 
pellate Court no reasons whatever are 
given. Accordingly we allow this ap¬ 
peal, sob aside tho dooroo of the lower 
appellate Court and direct that that 
Court do admit this appeal and dispose 
of it according to law. Costs hitherto 
incurred will be costs in the case. 

_ K.N./r.K. _ Appeal allowed. 

■(l) A. 1. K. 1924 All 100=74 I. 0. 627. 

(2) A. I. R. 1926 Rang. 129=96 I. 0. 881= 

4 Rang. 66. 

(3) [1908] 80 All. 319=(1908) A. W. N. 116= 

5 A. L. J. 300. 
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SCLAIMAN AND KENDALL, JJ. 

Mahadeo Prasad Singh and others — 
Defendants—Appellants. 

V. 

Mathura Chaudhari —Plaintiff — Res¬ 
pondent. 

First Appeal No. 548 of 1926, Decided 
on 8bh April 1930, from decree of Sub- 

Judge. Basti, D/- Isb May 1926. 

(a) Contract Act (1872), Ss. 26, 58 and 62 
—Agreement to transfer spes successionis 
or present share in property in substituted 
contract — Effect of such substitution con¬ 
sidered in relation to particular deed of 
agreement — Transfer of Property Act, 
S. 6. 

Tj executed a mortgage deed dated 18th March 
1918 iu favour of J/. On 25th December 1920 
tho sons of tho deceased mortgagor L executed 
a sale deed iu lieu of the major portion of the 
amount due and entered into an agreement of 
which tho relevant paragr.apbs wore to the fol- 
lowing effoct; In pira. 2 the heirs of the mort¬ 
gagor, the executants fir.-.t party, held them¬ 
selves out as tho reversiouora to the estate of a 
Hindu widow, Hi. R, although admittedly an 
uncle of theirs who was a neater reversioner 
was then alive. Apparently both this widow 
and the uncle were of advanced ages and it was 
expected that the executants first party ^o^ld 
survive both of them. They simulated th.it if 
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Mt. Ti died or executed a deed of relinquishment 
in their favour and in that way they becaroe 
the owners of certain shires in her property, 
they would execute a sale deed of 6 pics shares 
in the property in favour of il/ executant second 
party, in full discharge of the outstanding 
amount. In para. 3 it was provided that if, 
they were for any reason unable to obtain pro¬ 
prietary possession of the shares in the three 
villages within a year after the death of the 
lady or in spite of obtaining proprietary pos¬ 
session, they did not execute a sale deed relat¬ 
ing to those properties and deliver possession 
within a year after her death or relinquish¬ 
ment by her, they would within 15 days after 
the expiry of one year execute in favour of M 
a sale deed in respect of one anna and 2J pie, 
share, which had on partition become 4 annas 
share in T, Para. 4 provided that if they did 
not get the shares in the three villages after 
the death or relinquishment of Mt. R, and some 
other heir got the estate, then it would not be 
obligatory on M to wait for one year after her 
death, but could send a registered notice for 
executing the sale, deed relating to T, and if 
within a month of the date of the notice the 
first party failed to execute the sale deed, the 
mortgagee would have right to refuse to take 
the sale deed, and in that event he would not 
be bound by the terms of this agreement. 
Para. 5 provided that the price would be the 
entire amount due on tbe mortgage money up 
to date. In para. 6 an independent condition 
was laid down that in the event ol the date for 
bringing the suit on the basis of the mortgage 
deed coming too close at hand before the death 
or relinquishment of il/f. i? the executant first 
party would, six months before the date of the 
expiry of the limitation, execute a fresh deed 
and 3/ would be bound to desist from bringing 
a suit, but if the executants first party did not 
execute a fresh document, M would have a right 
to seek any remedy be deemed proper. It was 
further clearlv stated that .1/would be bound 
bv all tbe conditions of tbe said agreement and 
Would have tbe sale deed executed if the exe¬ 
cutants first party did not do any act in contra¬ 
vention of the terms of the agreement. 


Held: on construction of tbe document: 

That although the reversionary interest of 
the executants first party in the estate held by 
M was a mere spes successionis contingent 
upon the succession opening to them on her 
death which chance of succession is altogether 
void under B. G; and although this part of t^he 
consideration for the agreement beiog of such a 
nature that if permitted it would defeat tbe 
nrovisions of any law, was unlawful within the 
meaning of S. 23, Contract Act; the agreement 
was a case of substituted contract governed by 

5 02 and being entered into by both the parties 
for mutual consideration either to transfer 

6 pies share in three villages after death or re- 
lirtnuiehment bv Ml. R and in the event of 
default to sell the share in T besides being a 
nart and pircel of tbe same transaction under 

certain properties ^o ^ 

frti-f'pn.ble undet* S. 5S. A. J. Jt- 1923 ^ 

Iq 554 and A. I. R. 1922 P. C. 403. Ref.; 

a] B in'p"c. 01. Fell. [P 591 C 2;P 592 0 2] 

(b) Contract Act (1872), S 03 - No fre.h 
consideration necessary and if lime not of 


essence extension can be granted after expiry 
of period of performance of promise. 

In a case falling under S. 63 no fresh con¬ 
sideration is necessary and provided time is not 
of the esrence of the contract, extension can be- 
granted after the date for tbe performance of 
tbe promise has expired: A. I. R. 1927 All. 451; 
A. 7. P.1928 P. C. 99, Re/, and 23 Po»«. 348, 
Dist. [P 592 C ll 

K. N. Katju —for Appellants. 

E. Verma —for Eespondent. 

Sulaiman, J.—This is a defendants’ 
appeal arising out of a snit for sale on 
the basis of a mortgage deed dated 18tb 
March 1918, .executed by Lai Bahadur 
Singh in favour of Mathura Chaudbarj 
for Bs. 15,925. The defendants were the 
sons of tbe deceased mortgager. The 
main ground on which they contested 
the claim was that in view of an agree¬ 
ment between the parties dated 25th 
December 1920 tbe plaintiff’s suit was 
premature and was not maintainable. 
The learned Subordinate Judge has come 
to the conclusion that the agreement in 
question was void and wholly inopera¬ 
tive and was therefore no bar to the 
present claim. 

On 25th December 1920 Es. 19,459-14-0 
in all wore duo on tbe previous mort¬ 
gage of 1918. On that date a sale deed 
was executed of certain property by tbo 
heirs of the mortgagor in lieu of Rupees 
11,500, and for tbe balance of Rupees 
7,949-14-0 the parties entered into an 
agreement which is printed on p. 19. 
Tbe execution of tbe sale-deed in lieu of 
Bs. 11,500 is referred to in tbe agreement 
itself. The stamp paper of this docu¬ 
ment had been purchased on 23rd Decem¬ 
ber 1920 before tbe sale deed was exe¬ 
cuted and registered, and there can be 
no doubt that the two were part and 
parcel of the same transaction which 
was entered between tbe parties. As 
the terms of this agreement have to be 
examined at letngth it would be conveni- 
ent to give their substance paragraph 

by paragraph. 

In para 2 tbe heirs of the mortgagor, 
the executants first party, held them¬ 
selves out as the reversioners to Uie 
estate of a Hindu widow, Mt. Ram Dei 
kumari, although admittedly an uncle 
of theirs who was a nearer reversioner 
was then alive. Apparently both this 
widow and tbe uncle were of advanced 
ages and it was expected that the exe¬ 
cutants first party would survive both 
of them. They stipulated that if Mt. 
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Ram Dei died or executed a deed of 
relinquishment in their favour and in 
that way they became the owners of cer¬ 
tain shares in three villages, Dubaulia, 
Kowa and Lodbapur, they would exe¬ 
cute a sale deed of 6 pies shares in these 
three villages in favour of Mathura 
Chaudhari executant, second party, in 
full discharge of the outstanding amount. 

In para. 3 it was provided that if they 
were for any reason unable to obtain 
proprietary possession of the shares in 
the three villages within a year after 
the death of the lady, or in spite of ob¬ 
taining proprietary possession they did 
not execute a sale deed relating to those 
properties and deliver possession within 
a year after her death or relinquishment 
by her, they would within 15 days after 
the expiry of one year execute in favour 
of Mathura Chaudhari a sale deed in 
respect of one anna and one and half pie 
share, which had on partition become a 
4 annas share, in Teknar. 

Paragraph 4 provided that if they 
did not get the shares in the three 
villages after the death or relinquish¬ 
ment of Mt. Ram Dei Kumari and 
some other heir got the estate then it 
would not be obligatory on Mathura 
Chaudhari to wait for one year after her 
death, but he could send a registered 
notice for executing the sale-deed relat¬ 
ing to Teknar, and if within a month of 
the date of the notice the first party 
failed to execute the sale deed the mort¬ 
gagee would have a right to refuse to 
take the sale-deed, and in that event he 
would not be bound by the terms of this 
agreement. 

In Paragraph 5 provided that the price 
would be the entire amount due on the 
mortgage money up to date. 

In para. 6 an independent condition 
was laid down that in the event of the 
date for bringing a suit on the basis of 
the mortgage deed coming too close at 
hand before the death or relinquishment 
of Mt. Ram Dei, the executants first party 
would, six months before the date of the 
expiry of the limitation, execute a fresh 
deed, and Mathura Chaudhari would be 
bound to desist from bringing a suit ; 
but if the executants first party did not 
execute a fresh document ^lathura Chau¬ 
dhari would have a right to seek any 
remedy be deemed proper. 

In para. 7 it was clearly stated that 
Mathura Chaudhari would be bound by 
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all the conditions of the said agreement 
and would have the sale deeds execpted 
if the executants first party did not do 
any act in contravention of the terms of 
the agreement. 

There cannot be the least doubt that 
the reversionary interest of the execu¬ 
tants first party in the estate held by 
Mt. Ram Dei was a mere spes suocessionis 
contingent upon the succession opening 
to them on her death. A sale of such a 
chance of succession is altogether void 
under S. 6, T. P. Act, and it has been 
now clearly laid down by their Lordships 
of the Privy Council in the case of 
Ananda Mohan Roy v. Gour Mohan M%il- 
lick (l) that an agieement by a Hindu to 
sell immovable property to which he is a 
reversionary heir, even if the nearest, 
expectant upon the death of a widow in 
possession, and to transfer it upon posses¬ 
sion accruing to him is void, as it is not 
a performable contract until the realisa¬ 
tion of the expectation occurs. Such a 
transfer although not expressly prohibited 
is certainly not permitted, and is declared 
to be void by S. 6, T. P. Act. The ex¬ 
tract quoted by their Lordships from the 
judgment of Tyabji, J., in Sri Jagannada 
Raju v.Sri Rajakprasada Rao (2) at p. 559 
shows that their Lordships considered' 
that such an agreement if permitted 
would defeat the provisions of that sec¬ 
tion. This re-affirms the view expressed 
by their Lordships in Hamath Kunivar 
v. Indar Bahadur Singh (3). 

It follows that the consideration, being 
of such a nature that, if permitted, it 
would defeat the provisions of any law, 
is unlawful within the meaning of S. 23. 
Contract Act and is void. 

The learned advocate for the appellants 
has first contended before us that the 
agreement in substance amounted to an 
extension of time fixed for payment and> 
therefore did not require any considera¬ 
tion passing from the promisee under 
S. 63, Contract Act. That in a case 
falling under S. 63 no fresh considera¬ 
tion ,is necessary is now well settled: 
Jugal Kishore v. Chari & Co. (4), Chunna 
Mai Ram Nath v. Mool Chand Ram 

(1) A.I.R. 1923 P.C. 189^=74 I.C. 499=50 I.A. 
239=50 Cal. 929 (P.C.). 

(2) [1916] 89 Mad. 551. 

(£) A.I.R. 1922 P.C. 403=71 I.C. 629=45 All. 
17D (P.C.). 

(4) A.I.R. 1927 All. 451=101 I.C, 643=49 All. 
599. 
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Bhagat (O). In reply, the learned ad¬ 
vocate for the respondent contends in 
the first place that the extension of tirr.o 
can be made only before that time 
has expired. He relies on the case 
of Trimhak Gangadhar v. Bhagicandas 
Mnlchand (6), in support of his view. 
The facts of that case are distinguishable 
as the promise merely was to postpone 
an auction sale for four days. Bub if the 
learned Judges intended to lay down that 
before S. 63 can be applicable the exten¬ 
sion of time must have been given before 
the time fixed expired, we would be 
uuable to agree with that view. There 
seems to be no reason why the scope of 
S. 63 should be limited in that way. 
That section also requires dispensing with 
or remitting wholly or in part the per¬ 
formance of the promise made to him, 
and there is no ground for supposing 
that such dispensing or remission cannot 
be made after the time has once expired. 
The performance of the promise does 
not necessarily include the performance 
within the time originally fixed, for if the 
time is not of the essence of the contract 
performance can be made even after it 
has expired (S. 55). Ulus, (e), S. 63, 
deals with the case of a composition of 
creditors, which need not bo before the 
expiry of the time for payment of the 
Ivarious debts duo. We therefore see no 
'reason why a creditor may nob extend 
the time within which the performance 
had to be made and why such an exfcen- 
jsion would not be governed by S. 63. 
Tbe Indian law on this point is contained 
in that section and is apparently different 
from that prevailing in England. 

Wo however think that the second 
argument urged on behalf of the respon¬ 
dent must prevail. S. 63 would be ap¬ 
plicable only if it were merely a case of 
an extension of time. This in our opinion 
is nob the case here. The mortgagee did 
nob merely give further time to the 
mortgagor’s heirs to pay the mortgage 
money, but there was a new contract fcr 
the transfer of property in payment of 
the outstanding mortgage debt. Again 
be did not agree to give a mere extension 
of time, in case no sale deed was executed 
within one year after the death of or 
relinquishment by Mb. Earn Dei, to exe- 
cute such a sale-deed after wards ; bub 

(5) A.LR. 1928 P.C. 99=108 I.C. 678=55 I.A. 

154=9 Lab. 510 (P.C.). 

(6) [1899] 23 Bom. 848* - > 


that promise was to be substituted by a 
new promise to execute a sale deed of 
tbe share in Teknar within 15 days fol¬ 
lowing. Similarly in para, i a new pro¬ 
mise for substitution of the previous 
promise was to be carried out in case of 
default of the performance of the first 
promise. Heading all tbe terms of the 
agreement wa are of opinion that this 
was a case of a substituted contract. 
The case therefore is governed by S. 62 
and not S. 63, Contract Act. The agree¬ 
ment would therefore nob be binding on 
Mathura Chaudhari if it were not sup¬ 
ported by valid consideration. 

That there was consideration passing 
from the heirs of the mortgagor is ap¬ 
parent. The ruling in Sahu Bam 
Chandra v. Bhtip Singh (7) was then 
in full force, and it would have been 
open to the heirs of Dal Bahadur to 
challenge the mortgage on the ground 
of want of legal necessity. Not only 
have we tbe fact that this agreement was 
a part and parcel of the same transac¬ 
tion under which certain properties were 
sold to Mathura Chaudhari for Es. 11,500 
bub there was undoubtedly a promise to 
transfer 6 pie shares in the three villages 
after the death of or relinquishment by 
Mt. Kara Dei Kuraari and in the event 
of default to sell the share in Teknar. 
The agreement was entered into by both 
the parties and there was mutual con- 


ideration. 

The learned advocate for tbe respon- 
lent next contends that part of the con- 
ideration, viz.: the promise to execute a 
ale dead of the reversionary right when 
t accrued was not only void but 
ul, and therefore by virtue of S. 2‘i, 
Jontract Act, the whole agreement was 
roid Under that section if any part of 
k single consideration for one or more 
ibjeots, or any part of any one of several 
jonsidorations for a single obje^ is un¬ 
lawful, the agreement is void. We how- 
3 ver think that that section has no ap¬ 
plication to promises which are offered 
la the alternative. Such a case is ex¬ 
pressly provided for in S. 58 of the same 
Act' under which in the case of an alter- 
native promise, one -branch of which is 
lo^^al and the other illegal, the legal 
branch alone can be enforced. The illus¬ 
tration to that section shows that if A 
and B agree that A sh all pay B Eupees 
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1,000 for which B.shall afterwards deliver 
to A either rice or smuggled opium, this 
is a valid contract to deliver rice and a 
void agreement as to the opium. It 
therefore follows that if there are alter¬ 
native promises, only one of which is 
unlawful, the consideration is good. 

We have already set forth the sub¬ 
stance of the agreement and we have no 
doubt in our minds that there were alter¬ 
native promises. The executants first 
party hoped to succeed to the estate of 
Mt. Ram Debi in the event of her death 
or relinquishment by her, and they ag¬ 
reed that if they did succeed to the 
estate they would execute a sale deed 
of their inheritance within one year, 
4 ind in the event of their failing to do so 
they would within the following 15 days 
oxecute a sale deed of the share in Tek- 
nar which they owned at the time. There 
were thus alternative promises. Simi¬ 
larly in the event of their not succeed¬ 
ing to the estate at all and somebody 
else becoming the heir they undertook to 
execute a sale deed of Teknar within one 
month of the date of a notice from 
Mathura Chaudhari. It is thus obvious 
that under the terms of the agreement 
Mathura Chaudhari was bound to wait 
•during the lifetime of Mt. Ram Debi. If 
after her death it became appai-ont that 
the executants first party succeeded to 
her estate he had to wait still for a part 
of one year and then lor another period 
•of 15 days. If on the other hand on her 
death it became apparent that the said 
executants did not succeed at all, he 
need not wait for one year, but could 
give them one month’s notice to trans¬ 
fer their share in Teknar. But so far as 
Mathura Chaudhuri is concerned, he had 
under the agreement not an absolute 
right to enforce the contract for the 
transfer of the inheritance. An option 
was given to the executants first party 
either to transfer the inheritance or to 
transfer their share in Teknar. The 
ease is therefore directly covered by the 
illustration to S. 58. The promise to 
transfer Teknar, in any event, and no 
matter what contingency occurred, was a 
perfectly good and enforceable promise. 

In this connexion we may also point 
out that under S. 15, Specific Relief 
where a part of a contract which can be 
specifically performed stands on a sepa¬ 
rate and independent footing from an- 
■other part which cinnot or ought not to 
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be specifically performed, the Court may 
direct specific performance of the former 
part. It is therefore clear to us that there 
was a good consideration for the promise 
of Mathura Chaudhari to wait during the 
lifetime of Mt. Ram Debi before seeking 
to recover his mortgage money. Admit¬ 
tedly he brought his suit while Mt. Ram 
Dei was still alive. We must therefore 
hold that the suit was premature and 
was in breach of the contract entered 
into by him. The agreement estops him 
from seeking remedy which was not al¬ 
lowed to him under the circumstances. 

The next contention on behalf of the 
plaintiff was that he was entitled to sue 
by'virtue of the right conferred upon 
him under para. 6 of the agreement. It 
is suggested that the ordinary period for 
enforcing a personal covenant to pay the 
mortgage money is six years, and that 
inasmuch as six years had expired after 
the expiry of one year fixed in the mort¬ 
gage deed, he was entitled to ignore the 
agreement and sue for bis mortgage 
money. This argument cannot be ac¬ 
cepted. The ordinary period for enforc¬ 
ing a claim on a mortgage deed is 12 
years under Art. 132, Limitation Act. 
That period would have expired on 18th 
March 1931, whereas the suit was insti¬ 
tuted on 23rd March 1925. That the 
enforcement of any personal liability 
was not in contemplation of the parties 
can be inferred from the circumstance 
that the original executant was dead 
and bis heirs entered into this agree¬ 
ment. They were not personally bound 
to pay that debt although any assets in 
their hands would have been so liable. 
It is also clear that the possibility of a 
money decree under O. 34, R. 6, was not 
in contemplation. As a matter of fact 
the present suit was instituted more 
than six years after the expiry of the oca 
year fixed in the mortgage deed, and but 
for the acknowledgment contained in the 
agreement of 25th December 1920, the 
personal remedy on it would have been 
barred by time. If the acknowledgment 
is taken into account then the personal 
remedy also could be enforced up to 25th 
December 1926. So it is quite clear tha,t 
it is not a fact that this suit was insti¬ 
tuted because less than six months re¬ 
mained before the date of the expiry of 
the limitation, 
take advantagt-5^a£3/J®.°^ 
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We are therefore of opinioQ that the 
plaintiff was bound by the terms of the 
said agreement and his suit was prema¬ 
ture. We accordingly allow this appeal 
and sotting aside the decree of the Court 
below dismiss the suit with costs in both 
Courts. 

V.B./r.K. Appeal allowed. 
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Sulaiman, Ag. C. J. and Bajpai, J. 

Dwarka Das Babu Jia7n. —Plaintiff— 
Applicant. 

V. 

Vaish Flour 2dill —Defendant—Oppo¬ 
site Party. 

Civil Revn. Case No. 116 of 1930, De¬ 
cided on 11th March 1931, against order 
of Sub-Judge, Agra, D/- 21st December 
1929. 

(a) Civil P. C. (1908), 0.9 and S. 151 — 
Application—O. 9 does not apply to applica¬ 
tion under Civil P. C., O. 21, R. 90. 

Order 9 cannot be applied to the dismissal of 
an application under O. 21, R. 90, but there is 
an inherent jurisdiction in the Court under 
S. 151 to restore such application if a good case 
is made out: 17 All. 106 and A. I. R. 1926 All. 
773. liel. on. [P 694 C 2; P 595 C l) 

(b) Civil P. C. (1908), S. 115—Application 
for restoration of application under O. 21, 
R. 90, not considered on merits but dismissed 
as unentertainable—Lower Court does not 
exercise jurisdiction vested. 

Whore the lower Court does nob consider an 
application for restoration of an application 
under O. 21, R. 90, on merits but merely dis¬ 
misses it thinking that it is not eutertainablo 
it fails to exercise jurisdiction vested in it by 
law; A./. /i. 1926-411. 773, Re/. [P 595 C 1] 

Damodar Das—lot Applicant. 

Payina Lai—lot Opposite Party. 
Sulaiman, Ag. C. J. —This is a revi^ 
sion from an order of the Subordinate 
Judge of Agra dismissing an application 
for the restoration of a previous applica¬ 
tion under O. 21, H. 90, Civil P. C. 

After the sale had taken place the ap¬ 
plicant applied to have it set aside on 
the ground of material irregularities and 
fraud as well as substantial loss. On 
three occasions he took steps to get ser¬ 
vice effected on the opposite party but 
each time the summons was returned 
with the report that he could not be 
found. On the fourth’occasion the Court 
ordered him to deposit the necessary 
costs, but he failed to do so on the date 
fixed and no one appeared on his behalf. 
The application was accordingly dismis¬ 
sed on 3rd August 1929. 

The applicant then applied to have 
the dismissal set aside on the ground that 


he had been ill and could not attend tha 
Court. He subsequently filed an affidavit 
in suppoit of his application. The appli¬ 
cation did not expressly mention that it 
was made under O. 9, Civil P. C. 

The learned Subordinate Judge by a 
summary order has dismissed the appli¬ 
cation on the ground that the objection 
admittedly was an execution proceeding 
and that O. 9 did not apply to such pro¬ 
ceedings. 

It is contended on behalf of the appli¬ 
cant that O. 9 read with S. 141, Civil 
P. C. applied to the case. While the old 
Code was in force it was held by their 
Lordships of the Privy Council in the 
case of Thakur Prasadv. Fakir Ullah (1), 
at p. Ill, that inasmuch as Chap. 19 of 
the Code, consisting of 121 sections, is 
devoted to the procedure in executions, 
it would be surprising if the framers of 
the Code had intended to apply another 
procedure, mostly unsuitable, by saying 
in general terms that the procedure for 
suits should be followed as far as appli¬ 
cable. O. 21, R. 90, had a corresponding 
section in Chap. 19 of the old Code and 
the remarks of their Lordships apply 
with an equal force to this procedure. 
It is therefore very difficult to bold that 
merely because of the general provision 
contained in S. 141 the procedure pro¬ 
vided in this Code for suits shall, as far 
as it can bo made applicable, be followed 
in all proceedings under O. 21, so as to 
make O. 9 applicable to the application- 
for setting aside a sale. 

This was the view expressed by one of 
US in the case of Ganesh Prasad v. 
Bhagelu Earn (2) whore it was remarked 
that it was difficult to accept the view 
that 0. 9 would in terms be applicable 
to such miscellaneous proceedings. It 
was further pointed out that the proper 
remedy was by applying to the Court to 
invoke its inherent jurisdiction under 
S. 151, Civil P. C., Daniels, J.. however 
relying on certain Oudh cases took a con¬ 
trary view on the question of the appli¬ 
cability of O. 9, Civil P. C., bub agreed 
that S. 151 would certainly apply. Since 
that case the Calcutta High Court has 
agreed that the correct view to take is 
that O. 9 is not applicable, but that there 
is an inherent jurisdiction in the Court to 

(1) l1S95] 17 All. 106=22 I. A. 44=6 Sar. 526 
(P. 0.). 

(-2) A. I. R. 1926 All. 773=80 I. C. 350=47 
All. 878. 
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restore an application if a yood ca«50 is 
made out. Wo think that O. 9, Civil 
P. C. cannot be applied to the dismissal 
of the application under O. 21, K. 90. 
!As pointed out in Ganes Prasad's case.(2) 
the applicability of O. 9 might involve a 
further difficulty of allowing appeals 
from such orders. We therefore think 
that the learned Subordinate Judge was 
correct in his view when he lemarked 
that O. 9 did not apply to these proceed¬ 
ings, although he was wrong in thinking 
that it was in the nature of an execution 
proceeding. 

We have already pointed out that the 
application was not limited to O. 9, Civil 
P. 0. The learned Judge has not at all 
considered the question that he had in¬ 
herent jurisdiction to intervene if a good 
case was made out. This point is not 
.expressly taken in the grounds of revi- 
ision before us, but we think that as the 
learned Judge has not considered the ap¬ 
plication on the merits, but has merely 
dismissed it thinking that it is not en- 
tertainable, he has failed to exercise 
'jurisdiction which was vested in him. 

We accordingly allow this revision 
and setting aside the order of the learned 
Subordinate Judge send the case back to . 
his Court for disposal of the application 
on th6*merita. Ho need only interfere if 
he is satisfied that good cause was shown. 

In the circumstances we direct that 
the parties should bear their own costs 
of this revision and that the costs in the 
Court below should abide the event. 
r.M./r.K. Case remanded. 
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Boys and Niamatullah, JJ. 
Ilukum Kandoo —.\ppoUant. 

V. 

Bahii Jainiri Govind Bai and others — 
Plaintiils—Respondents. 

Second Appeal No. 951 of 1928, Deci¬ 
ded on 2ud March 1931, against decision 
of Second Addl. Sub-Judge, Gorakhpur, 
D/- 2l8t February 1928. 

Provincial Small Cause Courlt Act (1887)^ 
Art, 35 (ii)—Cognizance depends upon alle- 
gallons in plaint* 

In all cHPCS where it is supgosled that the 
suit irt one for daninges or loHS duo to an ofFence 
pnniftlialilt* under Chap. 17, I l\C.p the deneion 
whether the is* cognizihlc by the Small 

Cansf Court or uot must viry nccording to the 
Varticul.vr cir.ninifttancos set out, and the vari¬ 
ous nllo^at iorif. ni:ido io the plaint and iNo the 
oircumstaui'e4 in iho p^st history which tn^y 
help the iiiUrpretation of the plaint. 
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There was an allegation that one tree had 
been cut three years ago, followed by criminal 
proceeding:^ in which the defendants were 
acquitted. Two or three years later farther 
trees were cut. The plaintiff made no effort 
whatever in the meantime to establish his title. 

Held : that the suit was of the Small Cause 
Court nature. [P 595 C 2] 

D. P. Malaviya —for Appellant. 

B. K. Malaviya —for Respondents. 

Boys. J. —A preliminary objection is 
taken that no second appeal lies on the 
ground that the case was one of Small 
Cause Court nature. We think the objec¬ 
tion is sound. In all these cases where 
it is suggested that the suit is one for 
damages or loss due to an offence punish¬ 
able under Chap. 17, I. P. C., the deci¬ 
sion must vary according to the parti¬ 
cular circumstances set out, and the 
various allegations made, in the plaint, 
lb* is manifest that in some instances 
there would be a plain unambiguous 
accusation of an offence, and in some 
cases there will be nothing whatever to 
suggest that a civil wrong had been 
committed. Between tlie two there must 
be an infinite variety of cases until those 
two which are one on each side of the 
border line are very very approximate in 
tbeir facts. Each case must be consi- 
dered on its o.vn allegations in the 
plaint. There may also be circumstances, 
of course, in the past history which may 
help the interpretation of the plaint. For 
instance, in this ease there was an alle¬ 
gation that one tree had been cut three 
years ago, followed by criminal proceed¬ 
ings in which the defendants were ac- 
quitted. Two or three years later further 
trees were cub. The plaintiff made no 
effort whatever in the meantime to estab¬ 
lish his title. Had ho done so success¬ 
fully, there might have been no room for 
doubt as to the di<;honest intention of 
the defendants ; but be made no attempt 
to establish his title in the interval. We 
only mention this as illustrating bow 
one single fact among the varying circura. 
stance- of particular cases may alter the 
whole effect of the allegations made in 
the plaint. We t))ink that in this case 
the suit- was of the Small Cause Court 
nature, and no second appeal lias. We 
di'imit-s it with costs. 

V.B./r.K. Appeal dismissed. 
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Mukerji akd Bekket, JJ. 

Mrs. T. C. Paul — Defendant—Appel¬ 
lant. 

V. 

Nathaniel Gopal Nath —Plaintiff — 
Respondent. 

First Appeal No. 362 of 1927, Decided 
on 11th February 1931. against decision 
of Sub-Judge, Mirzapur, D/- 30bh June 
1927. 

(a) Advancement —Presumption of—Pro¬ 
perty purchased in wife's name or deposit 
made in her name—No presumption of ad¬ 
vancement arises. 

The principle of English law that when a 
property is purchased in the name of a wife or 
a deppsit is made in the wife’s name, it would 
be presumed that the purchase or deposit was 
intended for her advancement, does not hold 
good in India : A. I. li. 1925 P. C. 181, Poll. 

[P 507 0 21 

(b) Transfer of Properly Act (1882), S. 123 
—Deposit by Mr. Hope stood “ Mr. and 
Mrs. Hope payable to either or survivor ” — 
Deposit certificates and bank receipts kept 
by Mr. Hope—There is no gift in favour of 
Mrs. Hope and she could not will away 
same. 

Mr. Hope before his death deposited certain 
amounts in the bank and the deposits were in 
the following terms: “ Mr. and Mrs. Hope pay¬ 
able to either or survivor.” Mr. Hope kept 
with himself the deposit certificates and bank 
receipts and they had nob been handed over to 
Mrs. Hope. 

Held : that there was no gift in favour of 
Mrs. Hope and she could not will away the 
same. tP 507 C 1] 

U. S. Bajpai —for Appellant. 

P. L. Banerji and Balmahii,nda —for 
Respondent. 

Mukerji, J.— This is the defendant's 
appeal arising out of a suit for a decla¬ 
ration and injunction instituted under 
the following circumstances : One 
Mr. G. J. Hope, who resided before his 
death at Mirzapur, deposited with the 
Imperial Bank of India three sums of 
money as shown at p. 67 of the ’printed 
paper book. He died on 24th March 
1926. About 22 days before his death 
he executed a will and appointed the res¬ 
pondent and another the executors. The 
fixed deposits were in the following 

rQ 9 * 

Mr. G. J. Hope and Mrs. Clara Hope repaya¬ 
ble to either or survivor.” 

On the death of Mr. Hope, his wife 
withdrew two sums of money, namely, 
Rs. 7,000 and Rs. 1,000 as they fell due, 
•leaving a fixed deposit of Rs. 5,000 un¬ 
touched. Mrs. Hope died, approxi¬ 
mately. in August 1926. Before her 
death, she also executed a will and by it 


left all her property to the defendant 
appellant. When the respondent applied 
for a probate of the will of Mr. Hope, a 
contest was raised, presumably at the 
instance of the appellant, that the sum 
of Rs. 5.000 left in fixed deposit by 
Mrs. Hope was the property of the defen¬ 
dant. The learned District Judge, by 
his order dated 4th February 1927, left 
the matter open and suggested that the 
question of title should be decided by a 
separate suit. It was according to that 
suggestion that the suit out of which this 
appeal has arisen was brought by one of 
the executors of the will of Mr. Hope. 
The plaintiff asked for a declaration 
that the' money in deposit with the 
Imperial Bank at the testator s death, 
was the property of the testator and 
asked for an injunction. 

The contention of the defendant-ap¬ 
pellant was that Mr. Hope had virtually 
given away the entire money in deposit 
with the Imperial Bank of India to his 
wife and therefore the wife Was compe¬ 
tent to dispose of the same by her own 
will. Another point was raised, but it 
was not decided and it was not necessary 
to decide in these proceedings. We will 
'also not decide the point for the same 
reason. The point was this. The 
learned District Judge in granting pro- 
bate to the plaintiff-respondent remarked 
that the gift to charity of a portion of 
the money left by Mr. Hope was void for 
uncertainty and this money should go 
to the heir of Mr. Hope as if he died in¬ 
testate. On the strength of this remark 
the defendant contended that Mrs. Hope 
was the heir of Mr. Hope so far as there 
was an intestacy, that the money m ques¬ 
tion. namely. Rs. 5.000, or the major por¬ 
tion of it represented such intestacy and 
that therefore under the will of 
Mrs. Hope the defendant was entitled to 
this money. As we have said, we shall not 
decide anything on this point and if the 
defendant's contention be correct, it will 
be for the plaintiff to hand over to her 
such money as she may be entitled to. 

There are only two points that we 
have to decide in this case. The first is 
whether there was a gift of the money 
in deposit in the Imperial Bank of India 
in favour of Mrs. Hope, and secondly 
whether the Court below was right in 
making the defendant pay the entire 
costs of the suit. 
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The learned counsel has argued on the 
strength of English law that where a 
deposit is made in the joint names of 
husband and wife, a gift is to be pre¬ 
sumed to be in favour of the wife the 
gift being defeasible on the death of the 
wife in the lifetime of the husband. He 
quotes for his authority two statements 
of law contained in Lord Halsbury s 
Laws of England, Yol. 15, p. 414, 
para. 823, and Vol. 16, p. 394. para. 793. 
He also relies on an English case re¬ 
ported in Dummer v. Pitcher (l). We 
need not consider the English law be¬ 
cause that law is not applicable to India 
at all. The deceased was domiciled ^ in 
India and was governed by the Indian 
law. The Transfer of Property Act is 
the law that would govern this case and 
S. 123 of that Act will be our guide to 
determine whether there was a gift of 
the money in favour of the wife. S. 123 

says : ,, 

“For the purpose of making a gift of moveable 
property the transfer may be effected either by 
a registered instrument signed as aforesaid or 
by delivery.” 

Now in this case we find that there 
was no delivery of the goods, as the 
deposit stood in the following terms : . 
“Mr. and Mrs. Hope payable to either or 
survivor.’* It was clear that Mr. Hope 
bad the full authority to withdraw the 
money when the fixed deposits fell due 
without any concurrence on the part of 
his wife. Further, we have it in evi¬ 
dence of Mr. J. M. Christian that 
Mr. Hope kept with himself the deposit 
certificates andbank receipts and that they 
had nob been handed over to Mrs. Hope. 
We have further in evidence that Mr. and 
Mrs. Hope were nob on the best of terms 
and at one stage of their life shortly be¬ 
fore the death of ^Ir. Hope, Mrs. Hope 
had to take recourse to the criminal 
Court for a maintenance allowance. The 
defendant-appellant herself admitted 
that she got hold of the deposit oertifa- 
cates from one of the executors of 
Mr. Hope. We hold therefore on evi¬ 
dence and in view of the circumstances 
that there was no gift in favour of 
IMrs. Hope. We may further point out 
that the law lias been declared by their 
Lordships of the Privy Council in the 
case of Sura Lakshmiah v. Kothanaa- 
ramn (2). Their Lordships definitely 


(1) 2 Mv. &. K. 

(2) A. I. R. r. C. ISl = 83 I. C. 327 
1. .V. 280=48 Mad. 005 (P. C.). 



ruled that in India the principle of Eng¬ 
lish law that when a property is pur¬ 
chased in the name of a wife or a depo¬ 
sit is made in the wife's name, it would 
be presumed that the purchase or deposit 
was intended for her advancement, does 
not hold good in India. This being so, 
we hold that Mrs. Hope was nob enti¬ 
tled to take more than one half of the 
money deposited with the bank at the 
title of Mr. Hope’s death. She has al¬ 
ready withdrawn more than one half of 
the amount and the remaining amount 
must be available to the executors for 
carrying out the wishes of the deceased 
gentleman. 

The second question is as to ^costs. 
The order of Mr. Hunter printed at p. 51 
shows that the title of the executors to 
the money was contested by the defen- 
dant. Even in the present litigation the 
defendant claimed the money. In the 
circumstances, there is no reason why 
the costs of this litigation should come 
out of the estate of the deceased person. 
In the result, we dismiss this appeal 
with costs. 

P.N./r k. Appeal dismissed. 
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Full Bench 

Sulaiman, Ag. C. J.. Mukerji 
and Boys. JJ. 

Durga Thaihera — Plaintiff — Appel¬ 


lant» 


V. 


Narain Thathera and anof’ter—Defen¬ 
dants—Respondents. 

Second Appeal No. 1314 of 1959, Deci¬ 
ded on 14th July 1931, from decision 
of Second Addl. Diet. Judge. Gorakhpur, 

D/- 11th July 1929. 

K'. (#) Civil P. C. (1908), o. 41, Rr. 11 
and 31—Judgment on appeal under O. 41, 
R, 11—Compliance with provisions of 0.41, 
R. 31. i» necessary—Substantial compliance 
is sufficient : 30 All. 819, Orerriiled. 

In a judgment delivered ou henriug an appeal 
under 0.41, H. 11 by a Court subordinate to 
tto liifili Court, compliance with the provi¬ 
sions ol R. 31, 0. 41 is neceseary. The ques- 
tiou whether in a pj^rMcular caao thcro has 
l>eeii a subslantial compliance with the provi¬ 
sions of R, 31 is a diflcrcnt one depending on 
the nature of the judgment delivered io each 
case. A noo^compliaoce with the strict provi- 
siona of this rule may not vitiate the judgmen 
and make it wholly void, and ilio irregular! y 
mav be ignored if there has been a substantial 
compliAUCO with it and the eccond 
Court is in a position to ascertain 
nf the lower appellate Court : ^®rt> q j] 


Overruled. 
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(b) Interpretation of Statutes — Headings 
in enactment do not control provisions of 
sections when latter are clear and unequi* 
vocal. 

Per Sid'iiJitan, Ag.G.J .—Although the heidings 
in the body of an Act are of some help in'cleariug 
up obscurities when there is an ambiguity, they 
caunot control the provisions of sections when 
they are unequivocal and clear. The headings 
are like preambles which supply a key to the 
mind of the legislature but do not control the 
substantive sections of the enactment. 

[P SIO C 2] 

Shiva Prasad Saha—for Appellant. 

Sanlcar Saran —for Eespondents. 

Order of Reference 

Mukerji, J. —This appeal, the valu- 
ation of which is rather small, being 
only Rs. 49 and therefore cognizable by 
a single Judge, came for admission before 
Niamatullah, J., and he ordered that it 
should be put up before a Bench of two 
Judges for hearing. We are of opinion 
that it should be heard by a larger 
Bench, so that the question raised may 
be definitely decided so far as this Court 
is concerned. 

This appeal arises out of a suit for 
redemption. The suit was dismissed by 
the learned Munsif. after he had written 
a judgment, covering 12 pages of the 
manuscript copy, which has been filed by 
the appellant. The leirned Additional 
District Judge before whom the pla-intiff's 
appeal came for hearing, dismissed , the 
appeal under O. 41. R. 11 by writing a 
judgment which covers seven typed lines. 
The judgment is situply to the effect that 
the learned Judge is satisfied, on reading 
the judgment and hearing the counsel for 
the appellant, that the case has been 
properly decided, that the mortgage 
alleged by the plaintiff has not been 
satisfactorily proved and that it was not 
^established that the “site of the house in 
dispute was formerly covered by his 
father's house.” 

Sitting in second appeal we are not in 
a position to know from the judgment of 
the lower appellate Court what were the 
points for determination, and ho%v the 
learned Judge came to the conclusions at 
which he arrived. 

As already stated, this was a suit 
relating to property, and was complicated. 
The alleged mortgage is said to have bean 
made about 32 years prior to the institu- 
tion of the suit. 

The point taken by the plaintiff-appel¬ 
lant is that as the judgment is not in 
accordance w’ith law, the Court below 


should be called upon to give a proper 
judgment. 

Findings of fact are binding on second 
appeal, provided the findings are arrived 
at without any contravention of any rule 
of law ; for example, the rule as to 
burden of proof, admission of evidence, 
and so on and so forth. In order to enable 
the High Court to see that a finding of 
fact has been properly arrived at, there 
should be a properly written judgment 
before it. This advantage is denied to 
U9 by the judgment complained of. 

It has been held by a Bench of this 
High Court in Sa7nin Hasan v. Ptran (1) 
that the rules laid down in S. 574 of tlie 
old Civil Procedure Code did not apply 
to an* appeal which was heard under 
S. 551 of the old Code. O. 41, R. 31 has 
now taken the place of the old S. 574 
and O. 41, R. 11 has taken the place of 
the old S. 551. The change in the law is 
not material, and the question is whether 
the decision in Samin Hasan v. Piran 
(1) is good law. 

With all respect, we doubt the correct¬ 
ness of this decision, and find it desirable 
that the ease should go before a larger 
.Bench, so that the point of law involved 
may be settled once and for all so far as 
this Court is concerned. 

There is =a conflict of decisions among 
several High Courts on this point, and 
some of these cases have been noted by 
Chari, J.. in Ma Smv v. Ma Btvin B>ju (2). 
The learned Judge agreed with some deci¬ 
sions and dissented from others, and held 
that a judgment pronounced after hearing 
under O. 41. R. 11 must comply with the 
requirements of O. 41, R. 31. 

The argument in favour of the proposi* 
tion that a decision given after a hearing 
under 0. 41. R. 11 may be a summary 
one. and it is not necessary to comply 
with ths requirements of O. 41, R. 31. is 
very often based on the headings to be 
found in O. 41. Sch. 1. Civil P. C.; for 
example, over the R. 16 find the bead¬ 
ing “Procedure on hearing.” Over the 
R,” 9, similarly, we, find the heading 
"Procedure on admission of appeal” again 
over the R. 30 we find the heading “Judg- 
ment in appeal.” It has bean sometimes 
argued on the basis of these headings 
that R. 31 applies only when there is a 

(IHIOOSI 30 All. 319=5 A. L. J. 300=(190S) 
A. \V. N. 115. 

( 2 ) A. I. R. 19-26 Rang. 1-29=95 I. C. 831=4 
Rang. 66. 
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contested appeal in which both the 
parties are represented. 

These headings are no part of the en¬ 
actment. They are on the same lines as 
the'marginal notes to the sections or 
rules. They are never put to the vote in 
the legislature, and they are meant 
merely as guides for the person trying to 
find out a particular rule of law in a 
particular Code. That these headings 
are very faulty and have been prepared 
without much consideration will be ap¬ 
parent from the fact that the heading 
'Procedure on hearing” comes between 
Hr. 15 and 16. The heading would imply 
that previous to the stage to which R. 16 
is applicable there is no hearing at all 
of the appeal. But if we look at R. 11, 
we see that it distinctly requires that 
the appellate Court shall hear the 
appellant or his pleader. Surely, then, 
there was a hearing at the stage for 
which R. 16 is meant. 

It is not necessary to discuss the point 
at length, because we are of opinion that 
the question is of such importance as 
requires the decision of a larger Bench. 
We direct that the record be laid before 
the Hon’ble the Chief Justice for the 
formation of a Pull Bench for the deci¬ 
sion of the following point, namely : 

••Whether in a judgment delivered on hearing 
an appeal iindot 0. 41, R. 11, Civil P. C., by a 
Court Subordinate to the High Court, compli¬ 
ance with the provision's of R. 81, O. 41 is 
necessary.” 

Opinion 

Sulaiman, Ag C. J.— The question 

referred to the Full Bench is : 

"Whether in a ju-lgment delivered on hearing 
an appeal under O. 41, R- 11» Civil P# C. by 
■Court Subordinate to the High Court, compli- 
ance wiih the provision of R. 31, O. 41, is 
necessary/* 

The question which we have to answer 
is whether R. 31, O. 41 requiring that 
the judgment of the appellate Court shall 
be in writing and shall state the points 
for determination, the decision theieon, 
the reasons for the decision and, where 
the decree appealed from is reversed or 
varied, the relief to which the appellant 
is entitled, and shall at the time that it 
is pronounced be signed and dated, ap¬ 
plies to a dismissal of an appeal under 
O. 41. R. 11. 

The answer will depend on the^ ques¬ 
tion whether, when an appeal is dis¬ 
missed summarily under O. 41, R- H* 
there is a judgment delivered and R. 31 
applies to such a judgment. 


There can be no question that in dis¬ 
missing an appeal under O. 41, R. 11 the 
appellate Court delivers a judgment, in 
accordance with which the decree is pre¬ 
pared. Such a judgment is treated as a 
judgment from which a Letters Patent 
Appeal could be entertained, and a certi¬ 
fied copy of it is required under the law 
when a second appeal is to be filed. It 
is unthinkable that there could be a 
decree passed dismissing the appeal, with¬ 
out there having previously been a judg¬ 
ment. If a judgment has to be delivered 
by the appellate Court, there seems to be 
no reason why R. 31, whioh applies to 
judgments of appellate Courts, should 
not be applicable. Our attention has 
been drawn to the case of Sa7nin Hasan 
V. Piran (1). and some oases of other 
High Courts where the view ha^ been 
taken that S. 574 of the old Code corres¬ 
ponding to this rule was not applicable 
in its entirety. Oa the other hand, there 
are a larger number of cases which have 

held the other view. 

The learned Judges, who have taken a 
view in conformity with the view taken 
in Samin Hasans case (1), have relied 
mainly on the effect of the headings 
which precede the groupings of the rules 
in this order. No doubt headings in the 
body of an Act are of some help in clear¬ 
ing up obscurities when there is an ambi¬ 
guity, but they cannot control the provi- 
sions of the sections when they are un¬ 
equivocal and clear. The headings are 
like preambles which supply a key to the 
mind of the legislature, but do not 
control the substantive sections of the 
enactment. As has been pointed out by 
the learned Judges referring this case, 
the groupings of the sections under vari¬ 
ous headings in this order are not at all 
happy and cannot be relied upon in order 
to control the effect of the provisions. 

If R. 31 were not to apply to judg¬ 
ments delivered under O. 41, R. 11, the 
necessary result would be that there 
would be no provision of law which would 
require such judgments to be in writing 
or to be signed and dated by the Judge. 
A judgment under O. 41, R. 11 could 
then be pronounced orally. This could 
not possibly have been intended by the 
legislature. 

Furthermore, a second appeal is 
allowed from such decrees under O. 42, 
Civil P. 0.. and before the appellate 
Court in second appeal can make up its 
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mind as to whether there are grounds 
for interference under S. 100, Civil P. C., 
. it must know the points which were for 
determination and the decision of the 
lower appellate Court on each of those 
points in order to decide whether the 
decree can be affirmed or not. If the 
appellate Court were simply to dismiss 
the appeal summarily without pointing 
out what its decisions are, the result 
would be that it would be impossible to 
know what findings of fact are binding 
upon the second appellate Court and 
what questions of law have been decided 
and how. 

The question whether in a particular 
case there has been a substantial compli* 
ance with the provisions of R. 31 is a 
different one depending on the nature of 
the judgment delivered in each case. A 
non-compliance with the strict provisions 
of this rule may not vitiate the judgment 
and make it wholly void, and the irregu¬ 
larity may be ignored if there has been 

substantial compliance with it and the 
second appellate Court is in a position 
to ascertain the findings of the lower 
appellate Court. Our attention has not 
been drawn to any reported case of this 
Court after the passing of the new Code, 
in which the case of Samin Hasan (l) 
has been followed. Our answer to the 
question referred to us is in the affir¬ 
mative. 

B.M./b.K. Ansicer accordingly. 
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Sen and Niamatullah, JJ. 

Ganri Shankar Shar7na and others — 
Defendants—Appellants. 

V. 

Thakiir Meica Bam — Plaintiff—Res¬ 
pondent.' 

Second Appeal No 1951 of 1927, Deci¬ 
ded on 2nd May 1930, against decree of 
Dist. Judge, Agra, D/- 10th August 1927. 

(a) Practice—Pleaders while arguing must 
confine themselves to documents produced 
and exhibiled—Legal practitioner. 

Legal practitioners in arguing their case must 
confine themselves to such documents as are 
produced by them and exhibited in the case. 

[P G02 C 2] 

(b) Hindu Law—Debts—Legal necessity— 
Doctrine that existence of legal necessity 
may be assumed from representation to and 
inquiry by money lender should not be un¬ 
duly extended. 

7'he doctrine that existence of legal necessity 
may be assumed from a representation to, and 
inquirv made by, the , money-lender who acted 
in good faith in’ lending mcncy to the father. 
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should not though it works fairly in practice, be 
unduly extended so as to warrant an assump¬ 
tion that if inquiry had been made, the raonev 
lender could have discovered just those facts 
which would have convinced him of the exis¬ 
tence of the necessity and could not have'dis¬ 
covered some others which would not hav& 
shown otherwise. [P G04 O 2] 

N. P. Asthana —for Appellants. 

L. P. Banerji and G. Agarwala —for 
Respondent. 

Niamatullah, J. —This is an appeal 
by defendants 2' to 6, sons and a grand¬ 
son of Pesbi Ram, from the decree of the 
learned District Judge of Agra upholding 
a decree of the Subordinate Judge of that 
district in a suit brought by Thakur 
Mewa Ram, the plaintiff-respondent, for 
recovery of Rs. 2.450, being one-third 
of the amount due under a mortgage 
deed, dated 8th August 1913, executed by 
the aforesaid Peshi Ram and his two 
brothers. Mitthu L\1 and Shambhu 
Nath. The deed in suit was executed by 
the three brothers for Rs. 7,500 of which 
Rs. 1,500 left for payment to certain 
prior mortgages was admittedly not paid 
by the mortgagees. The deed must there¬ 
fore be assumed to be for a consideration 
of Rs. 6,000. The plaintiff gives credit 
for a payment of Rs. 3,237 made towards 
part satisfaction of the deed by the 
mortgagors. Mitthu Lai and Shambhu 
Nath have executed other deeds in fa¬ 
vour of the plaintiff in respect of two- 
thirds of the amount due under the mort¬ 
gage'deed in suit. The remaining one- 
third of what remained due under it is 
claimed by the plaintiff-respondent 
against the sons and grandson of Pesbi 
Ram, who died shortly after the institu¬ 
tion of the suit. 

It was pleaded in defence that Peshi 
Ram and defendants 2 to 6 were mem¬ 
bers of a joint Hindu family to which the 
hypothecated property belonged, that 
there was no legal necessity for the loan 
alleged to have been contracted by Peshi 
Ram and that the family property was 
not liable to bo sold in enforcement of 
the mortgage deed in suit. The contest¬ 
ing defendants went further and denied 
the passing of any consideration under 
the deed. Two issues were set down 
for trial by the Court of first instance, 
viz., whether the deed in suit was for 
consideration and the mortgaged pro¬ 
perty was ancestral and, if so, whe¬ 
ther Peshi Ram justified in hypothe¬ 
cating the same. It has been found 
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by both the Courts below that' the 
deed in suit was for consideration, and 
this finding has not been challenged be¬ 
fore us. Both the Courts below have 
likewise found that Peshi Ram had, 
under the circumstances in which the 
loan was contracted .-authority to con¬ 
tract it so far as to bind the joint family 
property belonging to himself and the 
contesting defendants. As will present¬ 
ly appear, the grounds on which the two 
lower Courts have proceeded are some¬ 
what different. Both of them have how¬ 
ever concurred in decreeing the plaintiff s 
claim in full, Plence the present ap¬ 
peal. 

The principal question raised by the 
pleadings was whether there' was legal 
necessity for the loan evidenced by the 
mortgage deed in suit and whether in 
any case, the plaintiff mortgagee was 
satisfied, on representations being made 
to him and after due inquiry, that there 
was legal necessity for the loan, though 
none in fact existed. It cannot be dis¬ 
puted that, if either of the two ques- 
tions involved in the issue stated above 
is answered in the affirmative, the 
plaintiff-respondent’s suit must succeed. 

The judgment of the learned District 
Judge appears to .proceed on the find¬ 
ing that there was in fact legal necessity 
for the entire sum of Es. 6,000, advan¬ 
ced under the deed. Prima facie the find¬ 
ing of the learned Judge would have been 
conclusive in second appeal, were it not 
for the reason that a new case has been 
made out thereby which is not warrant¬ 
ed by the pleadings and which took the 
defendants-appellants by surprise. We 
proceed to explain our view by carefully 
analyjiing the findings of the learned Dis¬ 
trict Judge in the light of the pleadings 
in the case. 

The consideration of Es. 6,000 claimed 
under the deed in suit, consists of five 
items as follows: 

(1) Es. 2,100 paid to Bhagwan Das 
and Pearey Dal, who held a decree ob¬ 
tained by them in Suit No. 35 of 1921 
against Sbambhu Nath alone. 

(2) Bs. 3,200 paid to Sham Dal. who 
had obtained a decree in Suit No. 11^8 of 
1912 in reality against Shambbu Nath 
alone, though the decree erroneously 
mentioned the names of Mitthu Dal and 
Peshi Earn among the judgment-debtors. 

(3) Es. 500 paid in satisfaction of a 
mortgage executed by Eaja Ram, the 
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father of Peshi Ram and grandfather of 
the appellants. It is nob disputed be¬ 
fore us that this part of the considera¬ 
tion is recoverable from the appollants, 
having been taken for payment of an 
ancestral debt binding on them. 

(4) Es. 80 paid to the executant in cash 
before the execution of the deed in suit. 

(5) Es. 120 paid in cash before the 
Sub-Registrar at the time of the regis- 
tration of the deed in suit. 

Except as regards item 3 of Es. 500, 
the appellants disputed their liability 
with regard to the entire consideration. 

As regards item 2, which has been 
considered first of all by the learned 
District Judge, he observes that: 

“ Peshi Ram was a railway servant and lived 
at different places, and his two brothers remain¬ 
ed in the village and had a family shop called 
bv the name of Raji Rain-Shambhu Nath and 
had the landed property. Shambbu Nath as 
elder brother managed the property. Suit No, 
118 of 1912 was on a “ hundi ” executed by 
Shambbu Naih for money used to bo given out 
as loans from the joint money-lending shop. A 
suit on a “ hundi " does not need to be brought 
against all the members of a joint Hindu 
family. The fact that Shambbu Nath, who 
alone executed the “ hundi,” was the onlv bro¬ 
ther sued dots not prove that the liability was a 
separate one.” 

The vietv taken by the learned Dis¬ 
trict Judge, whether right or wrong, pro¬ 
ceeds on the assumption that the three 
brothers, Peshi Earn, Shambbu Nath and 
Mitthu Dal, formed a joint Hindu family 
which possessed a shop managed by 
Shambbu Nath, who executed a hundi” 
for purposes of the family business, and 
that the decree in Suit No._ 118 of 1912 
was passed on foot of such hundi.” A 
reference to the plaint shows -that the 
plaintiff-respondent did not allege, nor 
intended to allege, the case which is in¬ 
volved in the finding of the learned Dis¬ 
trict Judge quoted above. The only re¬ 
ference to the case of joint Hindu family 
is to be found in para. 6 of the plaint, in 
which it is alleged that defendants 2 
to 6 

“ have connexion with the property mortgaged. 
The debt in question was contracted for valid 
necessity.” 

In the succeeding paragraph it is alle¬ 
ged that 

*' Pandit FesbitRam, the principal executant, 
is dead. Defendants 2 to 5 his sons and defen¬ 
dant b, his grandson, are the heirs in possession 
of the property mortgaged.” 

It is quite clear that defendants 2 to 
6 were sued not as members of a joint 
Hindu family with their deceased father 
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Peshi Ram, but as heirs. A passing re¬ 
ference to valid necessity probably made 
to anticipate a possible case to be set up 
in defence, is nob, in our opinion, enough 
to make the plaint one in a suit for en¬ 
forcement of a liability incurred by the 
manager of a joint Hindu family consist¬ 
ing of all the descendants of Raja Ram. 
At best, the reference can be considered 
bo be to a joint Hindu ‘family consisting 
of Peshi Rain and his own descendants. 
The written statement set up a joint 
family of tliis description. Peshi Ram, 
his sons and grandson are stated to he 
members of a joint Hindu family to 
which the property now owned by defen¬ 
dants 2 bo 6 belonged. Accordingly, it 
was pleaded that Peshi Ram. the father 
and head of such joint family, could not 
contract a loan in the absence of legal 
necessity. There is no trace in the 
plaint or anywhere else of the allegation 
that Peshi Ram with his descendants 
formed a joint Hindu family with his 
brothers Sbambhu Nath and Mitthu Lai 
and their descendants. If such an alle¬ 
gation bad been made in the plaint ori¬ 
ginally or any time subsequently, the 
defendants would in all probability, 
have set up a complete saparation bet¬ 
ween l^eshi Bam and his brothers. In¬ 
deed the plaint itself affords sufficient 
indication of such being the case. Sham- 
hhu Nath and Mitthu Lai are alleged in 
para. 5 of the plaint to have undertaken 
the payment of two-thirds of the debt 
by executing separate deeds in favour of 
the plaintiff, leaving Peshi Ram to pay 
his one-third which is in suit and which 
was in fact due from Shambhn Nath. It 
is important to note that be executed a 
deed of security or indemnity in favour 
of Peshi Ram against any loss resulting 
to him from joining with Sbambhu Nath 
in executing the dee 1 in suit. We have 
tried to ascertain from the counsel as to 
whether such a case was set up by the 
plaintiff-respondent in the trial Court. 
They failed to enlighten us on the ques¬ 
tion. We have tried to ascertain it for 
ourselves from the record and have been 
equally unsuccessful. Under these cir¬ 
cumstances, we are clearly of opinion 
that the learned District Judge was not 
justified in decreeing the plaintiff's claim 
on a footing wholly unwarranted by the 
pleadings of the parties. 

We are also unable to discover any¬ 
thing in the evidence of the plaintiff and 


his witnesses to warrant the supposition 
that there was a family shop, that a 
hundi " was executed by Sbambhu 
Nath in course of the management of 
such shop and that the decree in Suit 
No. 118 of 1912 was obtained on foot 
thereof. The hundi being the foundation 
of Suit No. 118 of 1912 and having been 
executed hy Shambhu Nath as the 
manager of the shop, might have been 
obtained frem' the record of that casa 
which happened to be before him for 
some reason or other. It is nob infre¬ 
quently that we come across cases in 
which extraneous matter is relied on in 
deciding important questions arising bet-j 
ween the parties. The legal practition-' 
ers in the mufassil are to understand^ 
clearly that in arguing their case theyi 
must confine themselves to such docu-' 
ments as were produced by them and' 
exhibited in the case. If the record of 
another case happens to be before the 
Court for a specific purpose, e. g., where 
the genuinenesss of a document on the 
record of another case, of which a certi¬ 
fied copy is produced in the case, is 
denied and the record of that other case 
has to be summoned to formally produce 
the original and prove its genuineness, 
such record as a whole and its contents 
cannot be treated as evidence in the case 
for any purpose other than the one for 
which it has been summoned. Sham 
Lil, who holds the decree in Suit No. 118 
of 1912, to which item 2 relates, was 
examined as a witness and stated that 
he could not say if Shambhu Nath, 
^litthu Lai and Peshi Ram lived jointly 
and that Shambhu Nath alone had exe¬ 
cuted the hundi in his favour on foot of 
which be obtained the aforesaid decree. 
He proceeded to say that ho did not 
know whether the business of the thiee 
brothers was joint. Tho learned Judge 
does not refer to the evidence on which 
he based his conclusion. We have not 
been able to find any evidence bearing 
on that question other than that of Sham 
Lai, already referred to, which, on the 
face of it. does not support the finding 
of the learned Judge. Tho Court of first 
instance held positively that “ Peshi 
Ram and his sons had nothing to do 
with ” item 2 and that “ their property 
cannot be liable for it.” Under these 
circumstances, we are of opinion that 
the assumption on which the conclusions 
of the learned Judge as regards item 2 
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are based was not open to the plaintiff- 
respondent in disregard of the pleadings 
and that, in any case, there is no evi¬ 
dence which warrants those circum- 
S fe oos 

With regard to item 1 of Rs. 2,100 
paid towards the satisfaction of the dec¬ 
ree in favour of Bhagwan Das and Pea- 
rey Dal obtained in Suit No. 35 of 1912, 
the circumstances are peculiar. The 
aforesaid creditors instituted the suit 
against all the three brothers. An objec¬ 
tion was taken by Peshi Ram to his bro¬ 
ther Mitthu Dal and himself being made 
liable. The plain iffs’pleaderkppeai-ingin 
that case expressly exempted both of them. 
The decree when it was formally drawn 
up, erroneously showed the names of all 
the throe brothers as judgment-debtors. 
By a petition, dated 8th July 1913, ap¬ 
parently after the expiry of limitation 
for appeal, they protested against their 
names being included in the decree and 
maintained that the decree-holder was 
“ liable for perjury.',’ In spite of this, 
attachment was made of the property 
in which all the three brothers wore in¬ 
terested on 1st August 1913, and they 
contracted the loan in question and exe¬ 
cuted the deed in suit on 8th August 
1913 taking an indemnity bond from 
Shambhn Nath. The decree was satis¬ 
fied on the following day. The learned 
District Judge says that 

" even if Suit No. 85 of lfl-2 is considered to bo 
against Bhembhu N.ith alone, a sinriJat argu¬ 
ment will apfily. i. e.,” 

Bhambhu Nath being the head vf the 
family, contracted the loan for fatnily 
purposes. Wo have already given our 
reasons for not accepting this view. Re¬ 
ferring to the evidence of P. W. 4, Dal 
Chand, through whom the loan was con¬ 
tracted from the plaintiff, the learned 
Judge observes that • 

“ this witness says that Shambhn Nath 8»id 
that Raja Ram’s property had been put up for 
Bale and nslcod hicu to got tbc inouoy, and bo 
took them to plaintiff." 

Apparently the learned Judge thinks 
that a representation was made to the 
plaintiff as regards the necessity of the 
loan. If this is so, he seems to have 
affirmed the view of the trial Court. The 
follotving is the relevant portion of the 
latter’s judgment on the point; 

“ Tho facts that remained are that there was 
a doocae (No. 85 of 1912) against Peshi R*m and 
Mitthu Ij'vI and their property had been attiched 
in execution of it, and they borrowed Rs. *2,100 to 
savo the property from sale and got it paid.by 
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tho plaintiff to the decree-holder. This is pro* 
vod by the evidence of Dal Chanel, attestiug wit 
ness of the deed in suit, as well as by documon* 
tiry evidence referred to above. In tho face 
the’decree and attachment in executlou of it, 
and representation of tho necessity by PeshilRam 
and his brothers there was no need or occasion 
for the plaintiff to go behind the decree and 
make any inquiries into the legality or validity 
of the decree. Instead of questioning the dec¬ 
ree and attachment Peshi Ram and Mitthu Lai 
themselves went with Shambhu Nath, borrowed 
money, executed the deed in suit, mortgaging 
their property jointly and got the decretal 
money paid to the decree-holder by the plaintiff. 

It was sufficient for tho pliintiff to see that 
there was a decree against all the brothers, in 
execution of which their property had been at¬ 
tached. An analogy for it might be found in 
the case in which the money borrowed might 
not be spent on any valid necessity but about 
which the creditor has satisfied himself by mak¬ 
ing inquiries. If a creditor does so, the mort¬ 
gage in his favour will be binding on the sons 
of the mortgagor. Even the real existence of an 
alleged sufficient and reasonable credited neces¬ 
sity is not a condition precedent of tho validity 
of a charge." 

So far as the proposition of law im¬ 
plied in the observations of the learned 
Subordinate .Judge quoted above is con¬ 
cerned. it is unexceptionable. We have 
said so in an earlier part of the judgment. 
The learned Subordinate Judge is obvi¬ 
ously not prepared to find as a fact that 
tho appellants’ father, Peshi Ram, was 
justified in contracting the loan by any 
actual legal necessity. But he seems to 
proceed on tho well-known ground that 
if on a representation made to the credi¬ 
tor who makes inquiries into the neces¬ 
sity of the loan and being satisfied with 
tho existence thereof he lends money to 
the father in a joint Hindu family, be¬ 
lieving in good faith that the necessity 
for the loan existed, though in fact it did 
not, the sons and grandsons are bound 
to pay the debt thus advanced by him 
(the creditor). Tho only two witnesses 
referred to by tho learned Subordinate 
Judge as regards the representation 
made to. and inquiries made by, the 
plaintiff are Dal Cband and the plaintiff 
himself. We have carefully road the 
evidence of both these witnesses and are 
struck by the remarkable absence of all 
reference to any representation having 
been made to the plaintiff or to any in¬ 
quiry of any kind having been made by 
him on the subject. If there had been 
any evidence of such representation ^d 
inquiry however meagre we would not 
have interfered with the finding of fact 
in second appeal; but we are constrained 
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to find that there is a total absence of it, 
The whole of the plaintiff’s evidence in 
examination-in-chief is quoted below; 

“ Peshi Ram, Mittliu Lai and Sbambhu Nath 
executed a deed for Rs. 7,500, I paid Es. SO to 
them of expenses of execution before registration 
and Rs. 120 before the Sub-Registrar, I paid 
Rs. 2,100 on account of the decree, 'of Pearey 
Lai and Bhagwan Das, and Rs. 3,200 to Sham 
Lai decree-holder. Out of Rs. 2,000 left with 
me for Sobha Ram and Mewa Ram I paid 
Rs. 500 to them. The execritaut lived jointly 
at the time. Shambhu Nath was the eldest 
member and manager. A/69 shown to me was 
executed by Sham Lai, A/90 by Bhagwan Das 
and Pearey Lai, A/91 by Sobha Ram and Mewa 
Ram and these receipts bear the executants’ 
signatures.” 

Nothing has been elicited in cross-exa- 
mination to add to his evidence. It will 
appeUr from the quotation made above 
that the plaintiff is silent as regards any 
representation having been made to him 
or as to any inquiry made by him. He 
merely deposes to having advanced cer¬ 
tain-sums either to the executants or to¬ 
wards the satisfaction of decrees and prior 
debts, for which he obtained receipts. 

P. W. Dal Cband, the only other wit¬ 
ness relied on by the learned Subordi¬ 
nate Judge, stated as follows: 

“ Peshi Ram, ]\Iitthu Lai and Shambhu Nath 
executed the deed to the plaintiff. 1 witnessed 
Sham Lai’s receipt. Rs. ?,100 was paid to Bhag¬ 
wan Das and Pearey Lai in my presence. Rupees 
500 was paid to Sobha Ram and Mewa Ram 
and Mul Chand in my presence. I witnessed 
the receipts A/89, A/90 and -A/91 shown to me. 
Peshi Ram Shambhu Nath and Mitthu Lai 
lived jointly when the deed in suit was execu¬ 
ted. I am pattidar of Shambhu Nath. 
Shambhu Nath had told (mo) that Raja Ram’s 
property had been put up for sale, and asked 
me to get him money. I took Jlitthu Lai and 
Peshi Ram to the plaintifl and asked him for 
the uaoney. The plaintiff paid out and got the 
property mortgaged. Money was borrowed from 
the plaintiff to sav§ the property from sale.” 

The above is the whole of his evidence 
in exammatioD'-in-chief. The cross- 
examination, which is meagre does not 
in any way add to the value cf the 
evidence in chief. As in case of the 
plaintiff, this witness is also silent on 
the qnsstion of representations having 
been made to the plaintiff or inquiries 
made by him. It may be that .Shambhu 
Nath said something to the witness him- 
self and sought his intervention. As to 
whether Shambhu Nath, much less 
Peshi Ram, the appellant’s iredecessor, 
made any representation to the plaintiff 
or' whether the plaintiff himself made 
any inquiry and discovered that the 
family property belonging to Peshi Ram 


and his sons bad been attached in 'execu¬ 
tion of a decree to which ex facie Peshi 
Ram was a party and as to whether the 
plaintiff was or was not aware of the 
fact that Peshi Ram and Mitthu Lai 
had been exempted, the decree errone¬ 
ously showing their names, are facts as, 
to which there is no evidence. The 
doctrine that the existence of legal ne¬ 
cessity may be assumed from a repre¬ 
sentation to, and inquiry made by, the 
money-lender, who acted in good faith 
in lending money to the father works 
fairly in practice, having regard lo the 
difficulties which a money-lender has, in 
many cases, in ascertaining the truth} 
as to the existence or otherwise ofj 
legal necessity; but it should not bo un-j 
duly extended so as to warrant an as-; 
sumption that, if an inquiry had been 
made, the money-lender could have dis¬ 
covered just those facts which would 
have convinced him of the existence of 
the necessity and could not have dis¬ 
covered some others which would have 
shown otherwise. We cannot assume 
that, if the plaintiff had made inquiries, 
he would have discovered that a decree 
prima facie against all the three bro- 
thera existed and that the property be¬ 
longing to them was under attachment; 
but that he would not have been able to 
discover that Peshi Ram and Mitthu 
Lai had been exempted from liability 
and that by a palpable error in the dec¬ 
ree Peshi Ram and ^litthu Lai were 
shown among the judgment-debtors, an 
error which, if due to a similar error in 
the judgment or order of the Court could 
be easily rectified at any time under 
S. 152, Civil P. C. If the plaintiff had 

stated that a representation of necessity 
was made to him, that he made inquiries 
and found that there was a decree and 
attachment but that, in spite of reason, 
able inquiries, he failed to discover that 
Mitthu Lai and Peshi Ram had been 
exempted, matters would have stood dif- 
forently. As already stated wo cannot 
assume this in the absence of evidence, 
particularly that of the plaintiff himself 
who gave his evidence but refrained from 
making any statement on the point. Por 
these reasons wo bold that the validity 
of such part of the consideration as is 
represented by item 1 has not been made 
out. 

As regards items 4 and 5, i. e.. cash 
payments before and at the time of re- 
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gistration, there is likewise no relevant 
evidence. All that the plaintiff and Dal 
Cband say about them is that they were 
borrowed for certain purposes. As to 
whether they were in fact borrowed for 
those purposes or that there was a rea¬ 
sonably credited necessity for those sums 
on representation made to any inquiry 
made by the plaintiff, there is no evi¬ 
dence whatever. 

The result is that the mortgage-deed 
in suit is not binding on the appellants, 
except to the extent of one-third of 
Ks. 500. Accordingly we allow this ap¬ 
peal and modify the decrees passed by 
the Courts below so as to limit them to 
one-third of Rs. 500 with interest at the 
contractual rate. Lot a fresh decree 
be prepared, under 0. 34, R. 5, Civil P. C. 
Interest after the date fixed for payment 
shall run at the rate of 6 per cent per 
annum till realization. Parties shall 
receive and pay costs in all the Courts 
in proportion to success and failure. 
Costs in this Court will include counsel’s 
fees on the higher scale. 

r.m./r.k. Appeal allowed. 
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Suii.\iMAN, Ag. C. J. and Sen, J. 

J^adam Singh and others —Objectors 
Appellants. 

V. 

Mt. Kasturi Kunwai —Decree-holder — 
Respondent. 

First Appostl No. 99 of 1930, Decided 
on 10th March 1931, against order of 
Addl. Dist. .Judge, Bulandshahr, D/- 23th 
March 1930. . c. . o m 

(a) Agra Tenancy Act (1926), Sch. 2 No 
revision from District Judge’s disposal of 
revenue appeal. 

Under the new Tenancy Act no revision lies 
from an order of the District Judge disposing 

of a revenue appeal: /. •R- 

(F. BX Foil. [P605C2] 

(b) Agra Tenancy Act (1926), Ss 249, 247 
and 248—No appeal liesto High Court against 
District Judge’s order allowing appeal froni 
revenue Court’s order granting review in 
ojectment proceedings. 

Where a District Judge entertains and allows 
an appoil from an order passed by a revenue 
Court granting an application for revi^tw of 
judgment in ejectment proceedings under the 
Tenancy Act, no apooal lies to the High Court 
from the order of the District Judge. 

[P U07 C 1] 

(c) Civil P. C. (1908). O. 47. R. 2—Review 
application based merely on ground of hard¬ 
ship cannot be entertained by successar-in- 
of fice. 

The successor-in-oSce of a Judge cannot enter¬ 
tain an application for tjview 'where it is uot 


based on discovery of a new and important 
matter but merely on the ground of hardship. 

[P G06 0 2] 

(d) Agra Tenancy Act (1926), S. 3 (14)— 
Order granting review is not decree. 

The order granting a review of judgment can¬ 
not be treated as a decree. [P 607 C 2] 

Vanna Lal—iox Appellants. 

Gopi Nath Kiinzru —for Respondent. 

Sulaiman,' Ag.C.J.—This is an appeal 
by the judgment debtor-objectors arising 
out of a suit in the revenue Court for 
arrears of rent. Part of the amount of 
the decree had remained unpaid, and 
the .Assistant" Collector on 25th June 
1928 ordered the ejectment of the objec¬ 
tors. On 6th August 1928 they applied 
for a review of the order, but the appli¬ 
cation was not based on the discovery 
of any new and important matter, but 
merely on the ground of hardship; and 
the application was also made not to the 
Assistant Collector who had previously 
ordered their ejectment but to his suc- 
cessor-in-office. This application was 
finally allowed and the previous order 
for ejectment was set aside. By the 
same order the new Assistant Collector 
directed that the applicants would pay 
interest for the period of the execution 
together with costs. The decree-holder 
filed an appeal before the District Judge 
who overruled the objection that no ap¬ 
peal lay to him and set aside the order 
of the new Assistant Collector granting 
the review. 

A first appeal from order has been 
preferred from the order of the District 
Judge. A preliminary objection is taken 
on behalf of the respondent that no ap¬ 
peal lies. The learned advocate for the 
applicants replies that, if no appeal lies, 
their appeal may be treated as a revi¬ 
sion and the order of the District Judge 
be set aside on the ground of want of 
jurisdiction. It was held by a Bench of 
which I was a member in Jagdeo Singh 
V. Kesho Prasad Singh (l) that under the 
now Tenancy Act no revision lies from 
an order of the District Judge disposing 
of a revenue appeal. The result may be 
very unfortunate inasmuch as the Dis¬ 
trict Judge may in some cases act with¬ 
out jurisdiction; nevertheless the High 
Court would be powerless and would be 
unable to interfere. This was the view 
held by a Full Bench of this Court under 
the ol d Tenancy Act. The p osition has 

(1) A. I. R. 1920 All. 735-=118 I. C. 227=51 
All. 1020. 
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become clearer in view of the fact that 
S. 115, Civil P. C., has been expressly 
excluded under Sch. 2 attached,to the new 
Tenancy Act. This however is a matter 
for the legislature to consider. 

It is also quite clear that, if the order 
passed by the Assistant Collector was an 
appealable order, there would be no fur¬ 
ther appeal to the High Court from the 
order passed in appeal by the District 
Judge. S. 249 expressly provides that 
no appeal shall lie from an order passed 
in appeal. It is therefore obvious that, 
if the order of the new Assistant Collec¬ 
tor was an order granting a review under 
O. 47 read with O. 43, R. 1 (w), then an 
appeal certainly lay under S. 248, sub- 
Cl. (3). Such appeal would lie to the 
Court having jurisdiction under S. 212 to 
hear an appeal from the decree in the 
suit. As the valuation of the suit for 
arrears of rent was above Rs. 200, the 
appeal would have ordinarily lain to the 
District Judge (Sch. 4. group A, serial 
No. 1). There is a further ditliculty in 
the way of the objectors, viz., that there 
would be no appeal from the order 
passed by the District Judge on appeal. 

It has however been urged that the 
order passed by the Assistant Collector 
was an order under S. 47, Civil P. 0. 
and was therefore in the nature of a 
decree, and the order passed in appeal 
by the District Judge was also a decree 
with the result that a second appeal 
lies to this High Court. It is prayed 
that the description of the appeal may 
be altered and it may be treated as^ an 
execution second appeal. The word de¬ 
cree’' has been defined in S. 3, sub-S.{l4), 
Tenancy Act, as meaning any order 
which, so far as a revenue Court is con¬ 
cerned, finally disposes of a suit. The 
words are not identical with the defini¬ 
tion of “decree” in the Civil Procedure 
Code, but it cannot by any stretch of the 
language be made applicable to an order 
of review. 

No doubt the latter portion of the 
order of the District Judge directing the 
applicant to pay interest with costs 
might be said to be a distinct order, sepa¬ 
rate from and independent of the order 
setting aside the previous order for eject¬ 
ment. Treating it in that light it is pos¬ 
sible to contend that that portion of the 
order was one under &. 47. But oven if 
that be so, an appeal undoubtedly lay to 
the District Judge as provided in S. 248 
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sub-S. (3). The Judge had therefore 
jurisdiction to entertain it. 

Even if an execution second appeal 
would lie to the High Court in these 
circumstances, the view of the District 
Judge on the merits was perfectly cor¬ 
rect. It not being a case of a discovery 
of a new and important matter, the ap¬ 
plication made to the suocessor-in-ofBce 
should not have been entertained by 
him. His order granting review was 
in direct contravention of the provisions 
of O. 47, K. 2 and was rightly set aside by' 
the District Judge. I would therefore 
dimiss this appeal with costs. 

Sen, J. —Badam Singh. Pohap Singh 
and Anand Singh were the occupancy 
tenants of certain holdings of which Mt. 
Kasturi was the landholder. The latter 
sued the former for arrears of rent and 
obtained a decree for Rs. 360. The judg¬ 
ment-debtors paid Rs. 150 towards part 
satisfaction of the decree. The deoree- 
Ijolder took out execution of the decree 
for the balance and ejected the judgment- 
debtors on 25th June 1928. On Gth 
August 1928, the judgment-debtors ap¬ 
plied to the Assistant Collector for re¬ 
view of judgment. .As has been noticed 
by theilearned Chief Justice the applica¬ 
tion for review was made not to the 
Assistant Collector who originally tried 
the suit but to his successor-in-title, and 
the sole ground on which the review 
w’as sought was that the order was, 
calculated to work hardship upon the 
judgment-debtors. The application for 
review was granted on 18th September 
1928. The Court not only granted the 
review but did something more, inasmuch 
as it not only set aside the order of eject¬ 
ment dated 25th June 1928, but ordered 
that the judgment-debtors should pay 
interest for the period of execution toge¬ 
ther with costs incurred by the decree- 
holder in the course of the execution 
proceedings. An appeal was preferred 
to the District Judge. A preliminary 
objection was taken upon the ground 
that no appeal lay. This objection was 
overruled. The learned District Judge 
held that an appeal lay to him. Ho 
overset the decision of the trial Court 
with the result that the order granting 
the review was set aside. An appeal 
has been presented to this Court from 
the order of the District Judge sotting 
aside the order of the Assistant Collec¬ 
tor granting review of judgment. It has 
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been argued on behalf of the respondents 
that no appeal lies to this Court. I am 
clearly of opinion that this contention 
is well founded and ought to be sus¬ 
tained. 

Under O. 43, CL (w), Civil P. C., an 
order granting a review passed by a 
Court of civil jurisdiction in a civil suit 
is open to appeal within the limits im¬ 
posed by O. 47, R. 7, Civil P. C. S. 248, 
Cl. (3), Agra Tenancy Act (Act 3 of 1926) 
provides that 

“ An appeal shall lie from the following 
orders of an Assistant Collector of the first class 
or of.a Collector, namely, orders mentioned in 
Ss. 47 and 104 and in O. 43, R. 1, Civil P. 0., 

1908.Such appeal shall lie to the 

Court, if any, having jurisdiction under S. 242 
of this Act to hear an appeal from the decree in 
the suit or in the case of application? for execu¬ 
tion, the Court having jurisdiotion to hear an 
appeal from the decree which is being exe¬ 
cuted.” 

Under S. 264, Act 3 of 1926, only certain 
provisions of the Civil Procedure Code are 
made applicable to suits and proceedings 
under the Agra Tenancy’Act, For in¬ 
stance, provisions which have been set 
out in list 1. Sch. 2 are not applicable. 
Similarly it has been provided that pro¬ 
visions inconsistent with anything in 
this Act so far as the inconsistency ex- 
tends are not applicable to suits and 
proceedings under the Act. O. 43, R. 1, 
Cl. (w), has not been incorporated or 
adopted in the Agra Tenancy Act, ex- 
cept within the limits recogni^^ed by 
S. 248, CL (3). Only certain orders are 
appealable under tl^c Act. These orders 
have been referred to in Ss. 247 and 248 
and embrace only such orders as are 
passed by a subordinate revenue Court 
and are appealable to a revenue Court 
of a higher jurisdiction. Ss. 240 and 249 
are restrictive. S. 240 provides that no 
appeal shall lie from any decree or order 
passed by any Court under this Act ex¬ 
cept as provided in this Act. S. 249 
provides that no appeal shall lie from 
any order passed in appeal. It is clear 
therefore that the order passed by the 
learned District Judge in appeal is 
clearly not open to appeal under the 
provisions and the general scheme of the 
Agra Tenancy Act. Where therefore a 
District Judge entertains and allows an 
appeal from an order passed by a re¬ 
venue Court granting an application for 
review of judgment in certain ejectment 
proceedings under the Tenancy Act, no 
appeal lies to this Court, from the order 


of the District Judge, under the Agra 
Tenancy Act (Act 3 of 1926).* 

It has bean next contended that the 
order of the District Judge is open to 
revision under S. 253, Tenancy Act, and 
the appeal should be treated as an ap- 
plication for revision. S. 253 is clearly 
inapplicable. It is not the order of a- 
subordinate revenue Court which is 
sought to be challenged in revision on 
any of the grounds enumerated in S. 253, 
hut it is the order of the District Judge. 
The District Judge is nob a subordinaoe 
Court within the meaning of this section 
and no revision has been prescribed from 
his order. This Court therefore cannot 
interfere in revision. The language of 
the section as it stands may create 
serious anomalies but the remedy lies 
with the legislature and nob with this 
Court. 

The applicants next contend that the 
order of the Assistant Collector dated 
18th September 1928 must be taken to 
be an order passed in the course of the 
execution proceedings under S. 47. Civil 
P. C., and as such amounts to a decree. 
The term “ decree” has been defined in 
S. 3, CL (14) of the Act, and means any 
order which so far as the revenue Court 
is concerned finally disposes of a suit. 
The order granting a review of judgment 
does nob come under this definition and 
cannot be treated as a decree. It may be 
permissible to argue that the second 
part of the order which imposes certain 
terms upon the judgment-debtors may 
amount to a decree. The point is nob 
entirely free from doubt or difficulty, 
and I express no opinion on the point. 
But conceding that this amounts to a 
decree, this does nob benefit the appli¬ 
cant for the simple reason that the order 
setting aside the decree passed by the 
trial Court cannot be treated as a decree. 
I am clearly of opinion that no second 
appeal lies. I would therefore dismiss 
this appeal. 

s.n./r.k. Appeal dismissed. 
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Sdlaiman, Ag. C. J. a^d Baopai, J. 

il/i. Basanti Devi —Objector — Appli¬ 
cant. 

V, 

Chotte LaUDurga Prasad and others — 
Opposite Parties. 

Civil Revn. No. 199 of 1930, Decided 
on 16th April 1931, against decree of 
Munsif, Farrukhabad, D/- 17th February 
1930. 

Jf: Civil P. C. (1908), O. 21. R- 58—Atlach- 
ment ceasing within one year —Claimant need 
not bring suit for declaration of title. 

Where the attachment ceases to exist within 
a period of one year it is -no longer incumbent 
upon the claimant to file a suit for declaration 
of his title to the property. 

A claimant failing to institute a suit in 
such case is not barred from raising the 
objectioQ again in fresh execution proceeding 
and Court refusing to inquire into the objection 
refuses to exercise jurisdiction vested in it : 
A. I. n. 1924 Cal. 744 ; A. I. B. 1921 Bom. 35 
and A. I. It. 1925 Mad. 113, Foil. [P 608 C J, 2] 

Govind Das—for Applicant. 

Banhe Behari—lot Opposite Parties. 

Sulaiman, Ag., C. J. — Xhis is an ob¬ 
jector’s application in revision from an 
order refusing to inquire into the objec¬ 
tion made under O. 21, R. 58, Civil P. C.. 
to an attachment. It appears that while 
the decree was in execution, certain pro¬ 
perty was attached by the decree-holder 
and an objection was preferred by the 
present applicant under which she 
claimed the property as her own. This 
objection was dismissed for default on 
12bh September 1925. It was for her to 
sue within one year of that dismissal if 
she wanted to nullify the order disallow¬ 
ing her objection. It happened however 
that owing to the nonpayment of 
the necessary expenses for issuing of a 
fresh proclamation the decree-holde^r s 
application for execution was itself struck 
off for default. The order cf the Court 
did not clearly specify that the attach¬ 
ment ceased, but it followed as a matter 
of law under R. 57. This happened on 
16th March 1926, long before the period 
of one year had expired from the dis¬ 
missal of the objection. There was an 
application for execution and a fresh 
attachment followed by a fresh objection. 
The Court below rejected the objection 
on the ground that she failed to bring a 
suit within a year of the dismissal of the 
previous objection. It seems to us that 
the Court below has refused to exercise 
the jurisdiction vested in it to inquire 


into the objection of the applicant on the 
wrong view that there was a bar to the 
hearing of her objection. 

Rules 58 and 61 show that the objec¬ 
tion preferred is probabh^ against the 
attachment of the property of the clai¬ 
mant, her principal, object being to get 
her property released from such attach¬ 
ment. If the objection in disallowed the 
party against whom an order is made 
can institute a suit under R. 63 to estab¬ 
lish his right to the property, and subject 
to the result of such suit the order shall 
be conclusive. The language of R. 63 is 
somewhat ambiguous and it may have 
been possible to treat it as implying that 
it was the duty of the objector whose 
objection has been dismissed to establish 
her claim to the property in dispute 
within one year from the dismissal of 
the objection. But the Courts in India 
have interpreted the rule so as to apply 
it to the order of attachment; it has been 
held by the High Courts at Calcutta,' 
Bombay and Madras that where the 
attachment has ceased to exist within 
the period of one year it is no longer in¬ 
cumbent upon the claimant to file a suit 
for a declaration of his title to the pro¬ 
perty; Najhnunnissa Bibiv.Nacharuddin 
Sardar (l). Manilal Girdhar v. Nathalal 
Mahasukhram (2) and Kumara Goundan 
V. Thevaraya Beddi (3). There is there¬ 
fore the probability that the applicant 
did not think it worth while to institute 
a suit after the attachment had ceased 
to exist in view of \those rulings. We 
do not think that it would be proper for 
us to depart from this course of decision 
interpreting the rule in this way. Ao-j 
cepting the view expressed in these casesj 
we’hold that as soon as the attachment, 
ceased to exist the obligation on the 
claimant to institute a civil suit also 
disappeared and she is not prevented 
from bringing an objection afresh when 
the property has been re-attacbed. 

The application is allowed, the order 
of the Court below is set aside and the 
case is remanded to that Court for dis¬ 
posal on the merits. The applicant will 
have the costs of the revision from the 

respondent. , i, j 

n m./r.k. AppUcaiion aliowea. 


Xu A.I-R- 744==S3 !• c. 2 ^ 

Cal* 548* ^ ^ . 

(2) A. I. E* 1921 Bom. 8 d=59 I. 0. 

Bom. £61. ^ 

(3) A. I. R. 1925 Mad. 1113=87 I. C. 635. 
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Boys and Sen. JJ. 

Fate]! Singh and another —Accused 
Appellants. 

V. 

Kmperor —Opposite Party. 

Criminal Appeal No. 97 of 1931, De¬ 
cided on 19th March 1931, against order 
of Sessions Judge, Farrukhabad, D/- 22nd 
January 1931. 

(a) Criminal P. C. (1898), S. 164—Manual 
of Government Orders, Judicial (Criminal) 
Department (Allahabad), Vol. 1, S. 6, paras. 
852, 853 and 853 A. 

In recording a confession it is the business of 
the Magistrate to direct every effort to satisfy 
himself that a confession is really voluntarily 

and truly made and as to why it is made. 

[P 615 C 1] 

(b) Criminal P. C. (1898). S. 164 — Court 
examining confession produced before it 
must consider circumstances under which it 
comes to be made— Criminal trial—Court's 
duty. 

It is the duty of a Magistrate or a Sessions 
Judge before whom a confession is produced to 
examine it, particularly directing bis attention 
to the question under what circumstances the 
confession came to be made and not accept U as 
a matter of course. [P 615 ^ 

(c) Criminal Trial-~C3urt’s duty. 

It is not the duty of a Judge to find any and 
every reason possible and accept any and 
every argument to whittle away the signiflcince 
and the defects of the prosecution. CP 616 0 2] 

.Twala Prasad Bhargava —for Appel¬ 
lants. 

Govt. Advocate~ior the Crown. 

Boys, J. —Patey Singh and Sarup 
Singh appeal from their convictions 
under S. 302, 1. P. C., and sentences of 
death. We are of opinion that the con¬ 
victions cannot stand. As the circiiin- 
stances and nature of the evidence and 
the relations between the parties are 
unusual, the evidence led for the Crown 
will require detailed examination. 

The story for the prosecution is as 
follows : 

Jhamman Singh is a man of some posi- 
.tion as village life goes, living in 
Baisanpurwa, a hamlet of Juniadpur. 
We are not informed as to the size of 
this hamlet but, so far as the evidence 
goes, it may havg consisted of not less 
than half a dozen or a dozen bouses. 
Jhamman Singh lived with his younger 
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brother Mithu Singh whoso wife 
Mt. Bitoli, is a young woman of twenty. 
These throe persons are Thakurs. In 
the same house lived Shankar Teli with 
his wife Mt. Makhano or Makhania. We 
will refer to her as Mt. Makhano Those 
two persons occupied the position of ser- 
vants in the house of Jhamman Singh. 
Next door to Jhamman Singh, in a house 
which came down to Jhamman Singh 
from his ancestors lived a woman named 
Mt. Parbati. She also was a dependent 
of Jhamman Singh. She bad a son San- 
want Singh, who apparently lived some¬ 
times in Jhamman Singh’s house and 
sometimes with his mother. Mt. Parbati. 
Sanwant Singh was also in the employ 
of Jhamman Singh. Incidentally there 
is mention of neighbours of Jhamman 
Singh,^but none of them play any im¬ 
portant part in the ease. 

In Shib Singh Purwa, a neighbouring 
hamlet also appertaining to Juniadpur, 
lived Patey Singh and Sarup Singh t^e 
appellants. Patey Singh is in no way 
connected, so far as the evidence goes, 
with the family of Jhamman Siogh. He 
is said at some time to have had soma 
property, as to how much there is no 
indication, bub at the time of the events 
with which we are concerned he had lost 
all that property and is said to have 
been living as a very humble sweet-seller 
wandering round the neighbourhood soi¬ 
ling his sweets, 

Sarup Singh is a distant cousin of 
Jhamman Singh. 

We have not any detailed information 
as to the distances between the various 
localities and houses with which wo are 
concerned. But it may be taken that the 
bouses of Jhamman Singh and Mt. Par¬ 
bati are absolutely adjoining, while 
Juniadpur, Shib Singh Purwa and Bisan- 
purwa are all within a circle of a radius 
of about a furlong. Patey Singh and 
Sarup Singh have been convicted of 
murdering Mt. Makhano, and the well in 
which her body was found was also 
within a hundred yards or so of Juniad¬ 
pur and Bisanpurwa. We pause here 
to note the unsatisfactory nature of the 
only map which is on the record. It 
has before this been pointed out by the 
Court that the police should bo at pains 
to make an informatory map of the loca¬ 
lity showing all the important houses 
and other spots and the distances bet¬ 
ween them. In the present case it is of 
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importance roughly at any rate to know 
how many people were sleeping that 
night within earshot of the place from 
which Mt. Makhano is said to have been 
taken away. The map shows us nothing 
whatever on the point. It shows 
TMt. Parbati’s house, but as to who were 
the other residents and the situation of 
their houses it shows nothing at all. It 
does not even show Jhamman Singh’s 
house or where the deceased lived. 

The circumstances under which the 
murder is alleged to have been commit¬ 
ted are as follows : Patey Singh is said 
to have had an intrigue with Mt. Mak¬ 
hano which was well known to all their 
little world, and it is said that in sup¬ 
porting her and administering to her 
wants and wishes Patey Singh squan¬ 
dered all his property, and then six 
months prior to the murder, that is to 
gay, some day about Febiuary 1930, 
Mt. Makhano abandoned him and be¬ 
came the mistress of Jhamraan Singh. 
All this time she was living with her 
husband Shankar Teli. This also ap¬ 
pears to have been a recognized arrange- 
ment. There do not appear to have been 
any panchayats relating to the cases of 
either of the paramours ; nor do there 
appear to have been any disputes what¬ 
ever. It is the case for the Crown that 
Patey Singh, in revenge for his having 
been abandoned‘in favour of Jhamman 
Singh, joined Sarup Singh in murdering 
Mt. Makhano, Sarup Singh having his 
own motives. 

Sarup Singh is alleged to have been if 
not actually carrying on an intrigue, at 
least behaving in a familiar way with 
Mt. Bitoli, the young wife of Mithu, 
younger brother of Jhamman Singh. 
This familiar behaviour is said to have 
been noticed by Mt. Makhano who spoke 
of it to Jhamman Singh and to other vil- 
lagers. If there be truth in this, it is 
strange that nothing followed in the 
nature of a panchayat. It is however 
said that Jhamman Singh put his veto 
on the association between Mt. Bitoli 
and Sarup Singh and that the latter \vas 
forbidden the bouse, and hence bore ill- 
will to Mt. Makhano who had driven him 

away. • -n 

On the evening of 18th August, Jham- 

raan Singh is said to have been tormented 
by ring-worm from which be was suffer¬ 
ing and to have sent Mt. Makhano to 
Mt. -Parbati nest door to get some 


medicines. Mt. Makhano went and 
got the medicines and returned to 
Jhamman Singh. This is said by 
Mt. Parbati to have occurred about three 
hours after sunset. The medicines were 
tried but were found ineffectual, and 
about a pahar later Jhamman Singh went 
with Mt. Makhano again to Mt. Parbati 
to get some dead ashes to apply to the 
ring-worm. This visit then must have 
been roughly sjjeaking about 1 o’clock in 
the middle of the night. They roused 
Mt. Parbati, got the ashes and Jhamman 
Singh applied them and returned to his 
house. Mt. Makhano remained talking 
and smoking with Mt. Parbati and so 
remained for about a pahar. This would 
take us to about 4 o’clock in the morning 
but even allowing for the loose way in 
which this term " pahar” is used by vil¬ 
lagers and their hazy notions of the 
duration of an hour, it is not possible to 
come to any other conalusion but that it 
must have been at least at I or 2 o’clock 
in the morning that the next incident 
occurred. Mt. Parbati is the only wit¬ 
ness to this. She says that after Mt. 
Makhano had been sitting with her 
smoking for about a pahar, Patey Singh 
and Sarup Singh came in through one 
door to her house, seized Mt. Makhano, 
Patey Singh catching her by the neck 
and Sarup Singh catching her by the 
feet, and carried her out through the 
other door. Mt. Parbati remained in 
her own house. Mt. Parbati says that 
Mb. Makhano could not cry out. but 
does nob give any indication as - to 
why Mb. Makhano could not cry 
out. She was not asked by either 
the Crown or the defence why Mt. Ma. 
khano could not cry out. Nor does 
she say nor was she asked why she 
did not cry out herself, except that she 
says that Patey Singh threatened her. 
This is the only explanation that she 
gives why she did nob herself raise some 

outcry, or at least go and inform her 
patron, Jhamman Singh. The fact then 
-eraains that according to the story told 
for the Crown neither of these women 
uttered a sound when this incident took 

Jhamman Singh says that later in the 
ni‘^ht he awoke, missed Mt. Makhano 
who should have been sleeping near him 
and went to find her. l^It. Parbati told 
him nothing of what bad occurred, but 
merely said that she did not know where 
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Mt. Makhano was and that sha had left 
her house. A search was made by 
Jhamraan Singh and others in the 
neighbourhood for Alt. Makhano the next 
morning, and somebody found about 78 
pao 2 s away from Mt. Parbati’s house a 
largo quantity of blood on a boundary 
between two holds. Later an orhni was 
found by a well about 200 feet away, 
and the finder Manna gave information 
of chia and people naturally collected 
at the well. A body which proved to be 
that of Mt. Makhano was seen floating 
in the water and taken out. It was 
noticed that her private parts had been 
injured and in the light of the medical 
evidence it is manifest that tha woman 
had been killed by a lathi or some 
such thing being thrust up her vagina 
with great violence into the inside 
of her body. It was suggested that 
there was a blue mark on her neck, 
but it is clear from the medical evi¬ 
dence that there were no marks of 
ligature or anything else indicating 
that the woman had been throttled or 
strangled or choked, or that she had died 
from or received any other injury than 
that of a lathi or some such thing thrust 
up her vagina. It is important to bear 
in mind the suggestion which was made 
by Jhamman Singh in his evidence in 
chief that there was a blue mark on the 
neck when the body was recovered, im¬ 
portant in view of the allegations which 
we shall have to note as later incorpo¬ 
rated in Sarup Singh’s confession that 
Patey Singh throttled Mt. Makhano. It 
■was manifest now that Mt. Makhano 
bad been brutally murdered, and these 
two hamlets and village Junaidpur must 
have been buziiing with discussion as to 
the likelihood of this or that party being 
guilty unless indeed the truth was al- 
ready well known. 

The next fact that emerges is that 
Gulzari Atukhia of Junaidpur says that 
about 9 O’clock in the' morning he saw 
Patey Singh wandering round with his 
Bwect-meat tray and, calling him up, 
had a conversation with him. Patey 
Singh was carrying at the time with him 
the orhini or sheet which has been pro¬ 
duced in Court and which is said to have 
blood-stains on it. As the result of the 
conversation Patey Singh is alleged to 
have admitted to Gulzari that ho and 
Sarup Singh had committed the murder. 
Gulzari says that bo took steps to have 


Patey Singh secretly kept under observa¬ 
tion, but ho does not suggest that he 
took any stops to have Sarup Singh 
searched for Lai Behari, Gulzari’s 
brother, purports to have been within 
earshot whon the confession was made. 

The next incident in point of time that 
has been disclosed is that Chunni, the 
chaukidar of Junaidpur, who had been 
informed that Mt. Makhano was missing 
and later of the fact of the discovery of 
her body, made a report at Gur Sahai- 
ganj Police Station 1 1/2 miles distant 
from Junaidpur at 11 a. m. We shall 
have to refer this report later, but we 
may now mention that it referred to 
Jhamman Singh and Patey Singh having 
liaisons with Alt. Makhano, to the dis¬ 
covery of blood on the boundary between 
the fields which we have mentioned and 
the discovery of the body in the well. 
This report in view of the time at which 
it was recorded and the distance away 
from the police station may suggest that 
Chunni must have started from Juniad- 
pur about 10-30. It would seem strange 
than that there is no mention of the 
confession alleged to have been made by 
Patey Singh to Gulzari, the Alukhia of 
Junaidpur about an hour or an hour and 
a half previously. No final conclusion 
can be drawn on this point, because of 
the uncertainty of the times. But it is 
a matter of cooamon knowledge that 
people who go to report do not for one 
reason or another always get their re. 
ports recorded immediately on arrival. 
Cn the other band, the present case was 
one of obvious murder of as serious a 
nature as it could possibly have been 
and the timings we have suggested are 
therefore more probably accurate. 

The officer in charge of the police 
station left the police station at about 
12 o’clock, arrived at the well, and 
held a panohayat in regard to the death. 
He appears to have learnt of the names 
of Patey Singh and Sarup Singh and of 
Mt. Parbati. Patey Singh he found on 
the spot, i. e.. in the proxinjity of the 
well, but it does not appear how Patey 
Singh got there from Jnnaidpnr if Gul- 
zari the mukhia is telling the truth when 
ho says that he kept him under observa¬ 
tion. The inve.stigating officer says that 
he learnt of the name of Alt. Parbati as 
knowing something from the statement 
of Patey Singh. Later the second officer 
who had been sent for the purpose, 
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brought Pafcey Singh under ^.rrest. 
Searches followed and a lathi and sozani 
a sort of quilt, were recovered from the 
house of Sarup Singh. The lathi has no 
blood-stains, but the sozani is said to 
have bad some human blood-stains. 
There is no suggestion that anything 
was recovered from Patey Singh's house. 
The only material exhibit attributed to 
him is the orhni or the ohaddar which 
he was wearing when he is said to have 
confessed to Gulzari mukhia. Patey 
Singh and Sarup Singh are said then to 
have been arrested, really because they 
had been implicated by Patey Singh in 
his confession to the Mukhia Gulzari, 
and of course there was the statement 
of Mt. Pavbati. There appears to have 
been nothing else to implicate them than 
the facts we have mentioned, beyond 
this, if it is indeed worthy of mention, 
that one witness, Chandan, says that 
Patey Singh used to sleep in front of 
his house, and ho found that Patey Singh 
was not there about a pahar and a half 
after sunset, that is to say, about half 
" past 11. Sarup Singh was put up before 
a Magistrate to have his confession re¬ 
corded the next day, 20th August, but 
the Magistrate sent him back to jail to 
consider further over the matter and 
did not record it till the following day 
23rd August. It will bo notice! that it 
was Patey Singh who is said to have 
confessed in the first place to Gulzari 
Mukhia, but Sarup Singh who made a 
confession to the Magistrate. No ex¬ 
planation is before us as to why Patey 
Singh refused to continue confessing or 
why Sarup Singh, as it were, took his 

place. L L j 

This is the whole of the case as stated 

for the Crown. Wo have now to examine 
the weight of this evidence. It appeared 
to us in the first place that the evidence 
of Mt. Parbati was wholly unreliable, 
and in fact the Government Advocate 
found it very difficult bo support any 
other view. Mt. Parbati was in the first 
place a woman. In the second place 
she was living in a house adjoining to 
that of Jhamman Singh and was to all 
intents and purposes his dependant. 
Further her son was working as a ser¬ 
vant of Jhamman Singh, and finally she 
tells a story which to our minds is 
wholly unconvincing. The Government 
Advocate was constrained to admit, it 
was impossible for him of course to do 


otherwise, that her story could not pos¬ 
sibly be believed as giving a true account 
as to how Mt. Makhano was removed 
from her house. It is not necessary to 
criticize the evidence about Jhamman 
Singh’s ring-worm and the steps that he 
took to get it alleviated. The story of 
how Mt. Makhano was taken out of Mt. 
Parbati’s house is the crucial part of her 
evidence and, if that cannot be believed, 
the rest mattered little. Mt. Parbati 
would have us believe that these two 
men, the appellants, whom she knew 
well from a long time past, came into 
her house in the small hours of the 
morning while she was talking to Mt. 
Makhano, apparently said nothing at all 
as to their intentions, offered no expla¬ 
nation of any sorb of their action, simply 
seized Mb. Makhano, one of them catch¬ 
ing her by the throat and the other by 
her legs, and carried her away through 
another door. Mt. Parbati makes the 
statement that Mt. Makhano could not 
cry out. She was not asked why Mb. 
Makhano could nob cry out. She was 
nob asked either by the Crown or by the 
defence. In view of the fact that there 
were only two men, in view of the des¬ 
cription of the method by which the 
woman was taken away, and finally in 
view of the medical evidence that there 
was no sign of any injury or bruise or 
other mark on the woman’s neck, it is 
difficult indeed bo understand why she 
did nob cry out. Further one would have 
expected Mt. Parbati, who knew well of 
the relations between Mb. Makhano and 
Jhamman Singh, to have herself raised 
some outcry. 

Her only explanation is that she was 
threatened by Patey Singh. She did 
nob attempt to say anything to anybody. 
She did nob attempt to obtain any help. 
She did not even slip across the few feet 
that were necessary to warn Jhamman 
Sin«h of what happened. There is 
nob^be slightest reason to suppose that 
she would be in any terror of Patey 
Singh or Sarup Singh in view of 
the fact that she was herself a depen¬ 
dant and protegee of Jhamman Singh. 
Finally she tells us that Jhamman Singh 
came later and asked what she knew 
about Mb. Makhano’s whereabouts and 
and she told him that she knew nothing 
at all, excepting that Mt. Makhano 
had left her house shortly after Jham- 
man Singh himself had returned to his 
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bouse. Now, the osblanation of all this, 
ouoe assuming that there is any truth in 
the story that Patey Singh and Sarup 
Singh had anything to do with Mt. 
Makhano’s removal, might conceivably 
be that Mt. Parbati knew of the in¬ 
trigue between Patey Singh and Mt. 
Makhano, and as a matter of fact did 
not really much care one way or the 
other whether the woman went away 
voluntarily or even involuntarily with 
Patey Singh, but that afterwards she 
was afraid to admit to Jhamman Singh 
that she know that Mt. ^lakhano had 
gone off with his rival Patey Singh. It 
is suggested by some of the facts of the 
case, but it is a mere speculation. It is 
not the case for the Crown nor is there 
any evidence to support it and beyond a 
jnere mention it may be put aside. Be¬ 
fore passing to the next stage of the 
evidence we note that no serious attempt 
was made by the Crown to inform the 
Court, nor did the Sessions Judge by his 
own inquiries make any attempt to dis¬ 
cover it who were the people sleeping 
that night in the immediate proximity 
to Mt. Parbati’s house. We know that 
this was only a hamlet, but even so there 
must have bean half a dozen houses at 
least with occupants of some sort, and 
being a hamlet, the houses wore al¬ 
most certainly to bo found in close 
proximity to each other. 

The only information that we can 
gather from the record is that Jham¬ 
man Singh lived actully next door 
to Mt. Parbati ; that in his house 
were apparently Sansvant Singh, the son 
of Mt. Parbati, Mithu Singh, his younger 
brother, and Mt. Bitoli, bis younger bro¬ 
ther’s wife, and Shankar Teli, the hus¬ 
band of Mt. Makhano. It was in the 
month of August and these people are 
not in the least likely to have been 
sleeping in closed rooms and therefore 
must instantly have board anything m 
the nature of a cry either from Mt. 
Makhano or from Mt. Parbati. Further, 
there was a man named Chandan who 
was admittedly living close, and he states 
that including his children 
eight members in his family. Incident¬ 
ally we note that Patey Singh is des¬ 
cribed as belonging to Shib Singh Purwa. 
This witness, Chandan. stated that latey 
Singh used to sleep at the witness house 
in Baisanpurwa. No one took the 
trouble to ask for any explanation of 


why Patey Singh should be sleeping at 
Baisanpurwa at all when his own house 
or at any rate his own hamlet was Shib 
Singh Purwa. In view of these facts, 
it is manifest that it was necessary for 
it to be the Crown case that neither 
Mt. Parbati nor Mb. Makhano uttered a 
cry of any sort. Bub this latter allega¬ 
tion is inconsistent with the fact that 
Mt. Makhano’s throat was not bruised. 
The medical testimony shows not the 
slightest sign of any injury on the 
throat or neck. We are nob forgetting 
that it is stated that the mouth of Mt. 
Makhano when her body was found was 
seen bo be stuffed with full of cucumber 
leaves. Why and when this was done 
there is no information but it is mani¬ 
fest, if there is a word of truth in Mt. 
Parbati’s testimony, that it was nob 
done in her house and could not have 
been the cause of the failure of Mt. 


Makhano to cry out. 

Next we were asked by the Crown to 
rely upon the confession of Sarup Singh, 
and this requires careful examination. 
We must trace back the origin of this 
confession from that alleged to have been 
made by Patey Singh to the mukaix 
Gulzari. We have read the latter a evi¬ 
dence with care as also that of his 
brother Iial Behari, and we can only 
record our opinion that it is most un¬ 
convincing. This much may be said m 
favour of Gulzari that no adequate rea¬ 
son appears from the record why he 
should be giving false evidence. But 
we cannot forget that while he 
Mukbia of Junaidpur, Jhamman Singh 
is, as we have stated, certainly a person 
of no small position so far as village life 
goes. This would be a wholly inade¬ 
quate reason if it stood alone foi dis¬ 
trusting Gulzari’s evidence, but, as we 
have said, his account of how^ Patey 
Singh came to make his confession and 
Lai Behari’s own description of the in¬ 
cident are utterly unconvincing. Coming 
to Sarup Singh’s confession alone we 
note that the Magistrate certainly did 
ask him the usual formal questions, and 
then Sarup Singh began his statement. 
Ho says : . 

‘Jhamman Singh and Mithu Singh are the 
eons of mv father’s elder brother. I had It 
with Mithu Singh’s wife for 
months. Makhani Telin lives m 
Jhamman Singh. She 

with Mithu Siugh’swife and began to speak 
ill of me. 1 ceased to visit Jhamman Singh s 
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house. Patey Singh had liaison with ^lakh- 
ania. He sold all his property/* 

We stop here to note that this con¬ 
fession purports to disclose (we shall 
deal with Mt. Bitoli’s evidence later) the 
reason why Sarup Singh boro enmity to 
Mt. Makhanoand was ready to join with 
Patey Singh in murdering her. The con- 
fession then continues ; “Then Makbania 
began to live with Jhamraan Singh 
secretly. ’ Why this word “ secretly?" 
The whole case for the prosecution as 
developed by the witnesses is that there 
was no question of any secrecy whatever 
as to the liaison between Makhano and 
Jhamman Singh. That story suggests, 
from the mouth of two of the witnesses 
Mt. Parbati and Mt. Bitoli, that Jham¬ 
man Singh and Mt. Makhano had been 
living in open intimacy for six months 
past. Nor from the mouth of any wit¬ 
ness is it suggested that there was any¬ 
thing secret at all. The confession con¬ 
tinues : 

“Two months ago Patey Singh told me that 
he would kill sasuri (a term of abuse). Day 
before yesterday Makbania was sitting at the 
bouse of Samant’s mother after sunset. Patey 
Singh came to mo and said: “Let us go and ktll 
Makbania.” Patey Singh and f went to the 
house of Samant (no doubt the house of Mt. 
Parbati, mother of Sauwant or Samant). He 
pressed Makhania’s nock and I caught her feet 
and both of us carried her outside the village.” 

Now we note hero that, according to 
the confession, this murder was com¬ 
mitted din mitnde he had after sunset, 
and these words in their ordinary mean¬ 
ing only mean within the period from 
sunset to say an hour or two afterwards. 
Mt. Parbati’s account would suggest that 
it took place from 2 to 4 o’clock in 
the morning. We know both from 
Jhamman Singh’s and Parbati's account 
that Mt* Makhano went to Mt. Parbati's 
house twice that night. As she was not 
killed upon her first visit, it is manifest 
that anybody who about the time of 
sunset saw her at Parbati’s house, would 
have known that she had left Parbati’s 
house when she returned from her first 
visit and would have had no reason to 
expect her to make another. The times 
and circumstances stated are in hopeless 
conflict. Next the confession states : 

“ There she was strangled to death. Patey 
Singh throttled her. He filled Mikania's 
mouth with cucumber leave?.” 

The vernacular words gala dahakar 
mardala. Patey Singh ne gala dabaya 
leave beyond doubt what is intended by 
these \Nords, yet we have occasion to 
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note that there was, according to the 
medical evidence, no injury of any sorb 
or description on the throat. Sarup Singh 
continues : 

“ Thereafter Patey Singh took my lathi and 
thrust it in Makbania’s vulva.” 

So, according to. this, it was Sarup 
Singh’s lathi that was thrust into the 
vulva and so far up the inside of the 
woman that it burst her abdomen, so 
far up that there was a pool of blood 
at the boundary between the two fields, 
and yet within a few hours when Sarup 
Singh’s lathi was seized by the police, 
there was not even a speck of blood 
human or otherwise to be found on it. 
That is the Chemical Examiner’s report. 

This confession blien examined with a 
reasonable care is a long way from 
carrying conviction, altogether apart 
from the circumsbanees in which it was 
made. Before leaving it we think it 
necessary to direct the attention of the 
Magistrate and that of the Sessions 
Judge, for the consideration of the former 
when he is recording a confession, for 
the consideration of the latter when he 
is considering the value of a confession, 
to the Manual of Government Orders, 
Vol. 1, S. 6, Judicial (Criminal) Depart- 
ment: Paras. 852, 853 and 853*.\. Wo 
may hope that this volume is available 
to the Magistrate in the Library of 
the District Magistrate. In Cl. (o), para 
853-A it is laid down: 

“It-is dasirable that the Migistr ite should 
question a conlossing prisoner with the view^ of 
ascertaining the exict circumstances in which 
his confession was made and the couuesion of 
the police with it, or in wider form that it 
should bo the eudeavour of the Court to record 
the confession in as much detail as possible 
with a view of affording material from which 
its genuineness can be judged, and of testing 
whether it is freelv made or is the outcome of 
suggestion. Anything like a cross-examination 
of the accused has been rightly deprecated by 
the Courts, but it is important th.U, without 
any attompt at heckling or endeavour to entrap 
the aco'.ised. a Migistrate sboal.l record hU 
statement with as ranch detail as possible. The 
more detailed a confession is the greater .are 
the ohauces of correctly estimating its value, 
and it is also useftil to know precisely how it 
came to be made, to what extent the police had 
anything to do with the accused prior to it, and 
in the confession itself, the fullest possible 
p.artieulics of the inoideuts involved. The 
questions and answers would be recorded and 
any misuse -of the procedure would thus be 
detected. In no case, if possible, should the 
police who have been couoetnad in the investi¬ 
gation or who have arrested the accused be 
present while the latter is questioned and his 
etatemocts taken down.” 
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Tho Govorntneab have further, no 
doubt in view of their knowledge of the 
frequency with which false confessions 
are put before the Courts given the direc¬ 
tion contained in 01. (d), S. 853-A that: 

“Tho Magistrate should add to the oertifloate 
required by S. 164, Criminal P. 0., a statement 
in his own hand, of tho grounds on which ho 
believes that the confession is genuine, the 
precautions which ho took to remove the ac¬ 
cused from the inlluence of the police ^^“d tho 
time, if any, given to him for reflection.” 

These orders of Government might as 
well never have been written for all the 
attention that the Iilagistrate has paid 
to them. He has been particularly 
ordered to direct his attention to the 
question under what circumstances the 
confession came to be made. It is a 
matter of common knowledge that, if 
nothing but the usual formal questions 
are put to an accused person, he may be 
easily instructed in five minutes by any 
police officer what answers bo give to 
them if he hopes to obtain a pardon or 
to escape punishment. It is impossible 
for us to set out in detail the nature of 
tho questions which the Magistrate 
should ask; since while such questions . 
could easily be indicated, ic would only 
be to invite the police to instruct tho 
confessing prisoner accordingly. Any 
Magistrate of intelligence should be able 
to direct his attention to questions 
about this matter without having such 
questions actually suggested to him. He 
has only got bo consider what he would 
do in private life if he had one of bis 
servants produced before him confessing 
to some fault and desired to ascertain 
tho why and wherefore of the man being 
willing to confess at all, in order to 
satisfy himself of the truth of the con- 
fossiou. fn what we have said we must 
nob be taken of course to suggest that in 
every case are the police dishonest. We 
are sura that that is far from the case, 
liub on the other hand, we cannot for a 
moment shut our eyes to our experience 
bhat in many cases they ate dishonest, 
and it is the business of the Magistrate 
to direct every etTort to satisfy himself 
that a confession is really voluntarily 
and truly mide and as to why it is 
made. 

• It is similarly the duty of tho Sessions 
jjudga or any other Magistrate before 
jWhom the confession • may be produced 
to examine it from the point of view 
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that we have indicated and not to accept 
it as a matter of course. 

Wo are bliorefore unable to accept 
either the evidence of Mb. Parbati or 
the confession of Sarup Singh. In view 
of this, it is really unnecessary to exa¬ 
mine the rest of the evidence which is 
open bo much criticism, but there are 
tw’o points to which we will refer, and 
wo think bhat, if the learned Magistrate 
and the learned Sessions Judge had 
directed their attention at least to the 
first of them, much more light would 
have bean thrown on the case. It is the 
intrigue of Patey Singh with Mt. Ma- 
khano which is said to have led him to 
commit tho murder. It is admitted that 
Jhamman Singh had also a liaison with 
the woman. It was manifestly there¬ 
fore of the greatest importance bo ascer¬ 
tain in as much detail as possible tho 
real facts of those liaisons. Prom the 
evidence for the Crown it is impossible 
to be sure of anything. Jhamman Singh 
states that Mb. Makhano had been inti¬ 
mate with Patey Singh from a period of 
four or five years and bhat five or six 
months previously Mb. Makhano had 
abandoned Patey Singh altogether and 
had been carrying on a liaison with him 
(Jhamman Singh). On tho other hand 
Mt. Parbati says that Mt. Makhano: 

‘'Originally had intimacy with Patey Singh. 
She contracted intimacy afterwards with Jbiui- 
man Singh. She had intimacy with Jhamman 
Singh from six yeifs before her murder. Six 
months before her murder her intimacy had 
ce.ased with Patey Singh.” 

Mt. Bitoli says: 

"From six years Mt. Makhano was in the 
keeping of .Jhiminin Biugb.” 

It is impossible to reconcile these 
throe statements, and yet these are tho 
sbabemenbs of the thfee witnesses, who 
along with Mitbu and Shankar Teli, 
neittior of whom were even called, must 
have known absolutely every detail of 
the matter. In this connexion it was a 
part of tho case for the Crown that 
Patey Singh was likely to be sullering 
under a sense of grave injury, because 
Mt. Makhano had .left him only after he 
bad sold all bis property for her and 
squanderod all hia substance on her. 
Wo cannot find that cither Jhamman 
Singh or Mt. Parbati or Mt. Bitoli, the 
three principal witnesses, aoquainte 
with the facts, stated this fact at aU. 
Wo find it only in the evidence of tbo 
chaukidar who baldly says: 
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“She (Mt. Makhauo) had taken all Patey 
Singh bad’’ 

and in the confession of Sarup Singh 
where he says: 

“He sold all his property. Then IMakhania 
began to live with Jhainman Singh secretly.” 

Now it is manifest that, if Patey 
Singh had really sold all his property 
and spent the proceeds on Mt. Makhano 
and then she abandoned him, there 
would certainly have been serious trouble 
between Patey Singh and Jhamman 
Singh. Experience of human nature 
shows that it is not a circumstance 
under which any man would be prepared 
to sib quiet, or at any rate prepared to 
sit quiet for six months and then suddenly 
take it into his head to murder the 
woman. The only evidence of trouble 
at all on this account is that of Jhamman 
Singh who says: 

“There used to be esebauge of abuses between 
Patey Singh and Mt. Makhania because she had 
loft oounesion with him.” 

This is in our view wholly inadequate 
to account for Patey Singh suddenly 
taking it into his head to murder the 
woman six months after she had left 
him. If there were no quarrels between 
Patey Singh and Jhamman Singh, this 
is our conclusion: if there were quarrels, 
then Jhamman Singh, Mt. Parbati and 
Mt. Bitoli have concealed them, and it 
is not difiQcult to surmise how far, if the 
two men were fighting about this woman 
it is as likely as not, if the truth were 
known, that Jhamman Singh would be 
the one to be angered with her as it is as 
likely that Patey Singh would be an. 
gerad with her. 

We next come to the suggested connex- 
ion of Sarup Singh with this myrder, 
and here possibly tfte story is even more 
extraordinary. It is not suggested that 
he was influenced in any way by the 
relations between Mt.- Makhano what¬ 
ever they were with Jhamman Singh or 
Patey Singh. He is said to have been 
caught in what was at any rate a flirta 
tioD if not an actually intrigue with Mt 
Bitoli, the young Toakur woman of 20 
years of age, to have been caugbt by 
Mt. Makhano who proceeded to tell 
Jhamman Singh and the other villagers. 
Jhamman Singh forbade Sarup Singh 
from entering into his-house. This is 
supposed to have annoyed him and, ac¬ 
cording to the confession, to have led 
him to enlist the services of Patey Singh 
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in helping to get rid of Mt. Makhano. 
This story is, to one's astonishment sup¬ 
ported by this young Thakur woman of 
20 years of age Mt. Bitoli. It is un¬ 
heard of in our experience that a young 
Thakur woman should come forward and 
confess in open Court to her perpetual 
shame and the disgrace of herself and 
her family that she had been carrying 
on an intrigue with her distant cousin. 
If the story be beHeved by the villagers, 
it would almost certainly have been 
followed by a panchayat and the appro¬ 
priate punishment of the family. There 
is no hint that any such panchayat 
followed, though Mb. Makhano is said 
to have told the other villagers. Mt. 
Bitoli continued to live with her husband 
in her husband’s house instead of being 
as almost certainly would have been the 
case, sent off to .her father’s house. She 
was in no position to stand out against 
anybody. She was a youn'g woman, and 
Jhamman Singh was her husband's elder 
brother. On the other hand, if her story 
is false, if she is giving false evidence 
at the instance of Jhamman Singh, the 
whole of the village would know it and 
we would not expect to find any pancha- 
yat or any notice taken of it. This 
might suggest, though it can do no more 
than suggest, that Jhamman Singh had 
some motive for patting her into Court 
to give false evidence. There can be no 
question, but that, if Jhamman Singh 
had chosen to keep her out of Court, his 
influence would have been sufficient to 
make it not worth the while of the 
Crown to put her into the witness-box 
at all. If 'one thing is more certain 
than 'another, it is that she came into 
Court with Jhamman Singh’s consent, 
and naturally the question suggests 

itself—why? , , 

Before concluding we feel that we 
must comment on the attitude of the 
learned Officiating Sessions Judge. It 
is not the duty of a Judge to find any 
and every reason possible and accept! 
any and every argument to whittle away; 
the significance and the defects of the 
prosecution, but this is the attitude 
which the learned Judge would seem^ 
from his judgment to have adopted. Hel 
has in the first place just recorded the 
evidence for the prosecution without any 
attempt to fill up the gaps in important 
places by getting explanations from the 
witnesses which the Government Pleader 
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failed to gab and tho witnesses failed to 
give. 

The following passage occurs in his 
judgment: 

"111 thoir stiitonaents Mt. Bitoli and ^tt. 
Parbftti had stated that Jhnmman Singh had 
illegal intimacy with Mt. Jlakhmo from six 
years and on the basis of these statements of 
theirs it is contended that P.itey bingh, ac¬ 
cused, had no reason to grudge her intimacy 
with Jhammau Singh and think to kill her 
when during tho same period she had intimacy 
with him. What those women could know 
about tho time of the conimoncement of illegal 
intimacy between Jhaminan Singh and ilt. 
Makhano?" 

Now if on© thing is more manifest 
than another, it is that these two women 
were, above all others, the two persons 
in that hamlet who apart from the 
principals, were most likely to 
the exact facts and every detail ;of 
the intimacy of Mt. Makhano with 
the two men in question. How then 
can the Judge say in an endeavour to 
reconcile their statements with the case 
for the prosecution: "What could the 
women know?” 

Again he records the fact that Mt. 
Parbati says that Mt. Makhano could 
not cry out. One can only wonder that 
it should not have occurred to the learned 
Judge that this statement called for 
some explanation. He made no attempt 
to get it. 

Chunni, the ohaukidar, according to his 
own account, knew before ‘he wont to 
report at the police station that tho last 
place where Mb. Makhano had been seen 
alive talking was Mt. Parbati's house, 
but he omitted to mention it in his re¬ 
port. It was manifestly a very very 
important fact. Next to the fact that 
Mt. Makhano’s body had been found 
and that she had clearly been murdered, 
it was perhaps the most important fact 
within the chaukidar's knowledge. It 
was therefore a very sound criticism 
that ho had failed to mention this at 
all. and yet the learned Judge whittles it 
away with the comment that from the 
chaukidar’s point of view the mention of 
it was not material unless he was 
questioned. 

Similarly he whittles away the impor¬ 
tance of tho fact that in Lil Behari a 
statement recorded before the police he 
^ never even mentioned that he had heard 
Patey Singh’s confession, and he makes 
a very unconvincing observation that 
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"could not volunteer the slntemeut about the 
confession of Patoy Singh when bo was nob 
questioned al>out it. n • • 

Lai Behari has given evidence, and it is 
the only fact of importance in his evi¬ 
dence at all. 

Finally tho Sub-Inspector was dis¬ 
playing a most remarkable ignorance of 
what was happening in Court as regards 
the taking of Sarup Singh’s confession and 
the proposals that he should be made 
an approver. The learned Judge accepts 
this profession of ignorance as if there 
was nothing strange about it, and sug¬ 
gests that tho Prosecuting Sub-Inspector 
might have taken the steps ‘for some 
reason of his own.’’ We find it difficult 
to believe that a prosecuting Sub-Jn- 
specter would take steps to secure the 
pardon of one of two alleged murderers, 
which steps could only be taken under the 
belief that the evidence was inadequate 
without an approver,.without consulting, 
advising or warning the investigating 
Sub-Inspector responsible for tho case of 
the course that he felt himself compelled 
to adopt. For the reasons that we have 
given, we find it is in our opinion unsafe 
on the evidence that we have had to con¬ 
sider to maintain the conviction and 

sentences. . , i *. 

We therefore allowing the appeal, set 

aside the convictions and sentences and 
direct that the appellants be released 
forthwith, unless their detention is law¬ 
fully required for some other purpose. 

A copy of this judgment will be spe¬ 
cially sent to the committing Magis¬ 
trate who recorded the confession, the 
Magistrate who inquired into the case, 
and the Officiating Sessions Judge. 

V.B./r.K. Convictions set aside. 
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Kendall, J. 

Emperor 

V. 

Sooba and Opposite Parties. 

Criminal Bevn. No. 101 of 1931, De¬ 
cided on 17th March 1931. against order 
of Sess. Judge, Allahabad. D/- 19th Janu- 

%a/crLinal P. C. (1898), S.. 344 and 
173—Remand under S. 344 can be ordered 
without report under S. 173. R 344 

A >ragi6trat« can order a 
evea without receiving a repor un ^ 
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(b) Criminal P. C. (1898), Ss. 170 and 
173 — Accused forwarded under S. 170 — 
Report under S. 173 need not be forwarded 
at the same time» 

It is not necessity when forwarding the 
accused under S. ITO to forward the report pre* 
scribed by S. 173 <at the same time. [P dlO C 1] 

(c) Criminal P. C. (1898), S. 344—Appli- 
cation. 

If S. 344 i? really applicable to a case, it 
the duty of the Court, to apply that section and 
be guided by considerations laid down therein 
and by uo others. [P 620 C 1] 

(d) Criminal P C. (1838), S. 344—Accused 
proved to be members of conspiracy—Magis¬ 
trate can keep them in custody for period 
that appears to him to be reasonable. 

The Magistrate has a wide discretion under 
S. 344. Where it is proved by an affidavit that 
there is a conspiracy and it is also proved by 
sufficient evidence that the accused are mem¬ 
bers of that conspiracy, tho Magistrate is justi¬ 
fied in keeping them in custody for a period 
that appears to him to be reasonable. It is very 
difficnit to set down a definite time limit in 
such cases. But in considering whether the 
period is reasonable it is necessary to give due 
weight to the sworn allegations as to the extent 
and nature of the conspiracy and the difficulty 
of assembling evidence. [P 621 C 1] 

(e) Criminal P. C. (1898), S. 344—Remand 
under S. 344 — Considerations that should 
guide Court stated. 

The two considerations that should influence 
the Court in deciding whether a remand under 
S. 344 should be granted or not are ; (1) SVho- 

thor sufficient evidence has been obtained to 
raise a suspicion that the accused may have 
cojnmittod tho offence and it appears likely that 
further evidence may be obtained by remand; 
and (2) whethoc the time asked by the police 
for the remand is in the ciroumst voces of the 
©.■vae reasonable or not. 

Where the accused involved in a conspiracy 
wore released on bail because the Court believed 
that S. 167 applied to the proceedings, and be¬ 
cause the accused wore in the jail for a period 
of seven months before the trial. 

Held : that tho reasons were not judicially 
sound. lP 621 C 1, 23 

Government Advocate —for tho Crown. 

A. Sanyal and 3/. Mohammad Husain 
—for Opposite Parties, 

Judgment.—This is an application 
made on behalf of the Government for 
the revision of two orders of the learned 
Sessions .Indge ot Allahabad dated 23rd 
December 1930 and 19th January 1931, 
releasing the opposite parties, sviio are 
in all 17 in number, on bail. These per¬ 
sons have been arrested by the police m 
connexion with alleged offences under 
Ss. 240, 241. 232, 235 and 120-3, I. P. O., 
and in the affidavit filed on behalf of the 
Crown hv the Deputy Superintendent of 
Police, C. I. D., it is stated that an orga- 
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nization extending over several provinces 
exists for the purpose of counterfeiting 
coin, and that the accused in the present 
case are charged with being members of 
this organization or conspiracy. The 
offences are not bailable, but I am in¬ 
formed that the Magistrate to whom the 
accused were sent at first released some 
of them on bail, bub when others made 
an application to the District Magistrate, 
he refused bail on the ground that the 
offences were nonbailable, and in con¬ 
sequence applications were made to the 
Sessions .Judge, on which he passed the 
orders which I am now asked to cancel. 
The first order was passed on the appli¬ 
cations of Sooba and Mehardin (opposite 
parties 1 and 2) who had then been in 
custody for three and two and a half 
months respectively, and tho second ap¬ 
plication was made by fifteen others, the 
dates of wliose arrests are given in the 
order of the Sessions .Judge. The latest 
of these dates is 16bh November 1930. 

The Sessions Judge allowed tlie appli¬ 
cations for bail on the general ground 
that the applicants had been in jail for a 
long time, an I that by tho time the in¬ 
vestigation was oo nplebed they might 
easily have been in jail for seven months 
without being pub on their trial, but in 
dealing with the earlier application he 
remarked that the only section which 
appeared to him to be applicable was 
S. 167, Criminal P. C., as the case had 
not reached the stage of an “inquiry” as 
no evidence of any kind had been re¬ 
corded by the Magistrate. 

This question of procedure has been 
argued at considerable length before me. 
and it must be admitted that the law, 
as laid d£wn in the Criminal Frooedure 
Code, is nV)b altogether free frmn ambi¬ 
guity. U&der S. 61 no police officer may 
detain in custody a person arrested with¬ 
out warrant for more than 21 hours in 
the absence of a special order of a Magis¬ 
trate under S. 167. and under S. 167 a 
Magistrate to whom an accused i>ersoa 
is forwarded by tho police on the grounds 
that it is believed that the accusation or 
information against him is well founded, 
may authorize the detention of the ao- 
oused for a period “nob exceeding fifteen 
days in the whole.” This is the section 
that the learned Sessions Judge consi¬ 
dered to be applicable at any rate, in the 
case of tho first application, bub it is 
clear that if it does apply the accused 
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should have been released after fifteen 
■days from their arrest. It is in fact ad¬ 
mitted on behalf of the Crown that if 
this section applies the present applica¬ 
tion for the revision of the Sessions 
Judge’s order must fail. 

In arguing the case for fifteen of the 
accused persons Mr. Mohammad Husain 
was at times, I think, inclined to suggest 
that a police investigation could in no 
case involve the detention of the accused 
in custody for more than fifteen days. 
T?ho learned Government Advocate how¬ 
ever relies on S. 314, under which the 
Court may postpone the commencement 
of or adjourn, any inquiry for trial for 
any reasonable cause, and remand the 
accused to custody, and special attention 
has been directed to the explanation to 
this section, which is : 

“ it sufficient e%’idonco has been obtained to 
raise a suspicion that the accused may have 
committed an oCence, and it appears likely that 
further evidence may bo obtained by a remand, 
this is a reasonable cause for a remand. ” 

There is in the section itself a provi¬ 
sion that the Magistrate shall not re¬ 
mand an accused person to custody under 
this section for a term exceeding fifteen 
days, but no limit is set to the number 
of such remands that may be ordered by 
the Magistrate. 

Under S. 4, Criminal P. C., an in¬ 
quiry” is defined as including every in¬ 
quiry other than a trial conducted under 
the Code, hy a Magistrate or Court, and 
an “invostigabion” as including 
*• Jill the proceedings under this Oodofortbo 
oolleotion of evidence conducted by a police 
officer or by any person (other than a Alagis* 
trate) who is authorized by a Magistrate in this 

behalf. " 

Mr. Mohammad Husain’s chief argu¬ 
ment on the legal question was that if the 
police wished to detain the accused in cus¬ 
tody after the fifteen days prescribed by 
S. 167 they could only proceed by forward¬ 
ing the accused under S. 170 to a Magis¬ 
trate empowered to take cognizance o 
the offence in cases where there was suffi¬ 
cient evidence or reasonable ground of 
suspicion to justify the forwarding of the 
accused to a Magistrate ; and that in 
this case they must at the 
forward u report as prescribed by S. i7o. 
Until this report has been forwarded to 
the Magistrate empowered to take cog¬ 
nizance of the offence, ibis argued, the 
Magistrate cannot take cognizance of the 
offence nnder Cl. (b), S. 190 (1), nor can 
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he remand the accused to custody under 

S. 344. 

This argument at any rate as regards 
the Magistrate’s power to order a remand 
under S. 344 without receiving a report 
under S. 173, appears to me to be falla- 
cious. The report under S. 173 is to be 
forwarded as soon as the investigation 
is ooinpleted. If however it has not been 
completed, what is the position ? Ac¬ 
cording to Mr. Mohammad Husain’s argu¬ 
ment the accused must be released, if the 
investigation has nob been completed, 
and the report forwarded within 15 days 
from the date of arrest. What room is 
there then for the operation of S. 344, 
under which a Court may postpone the 
commencement of the Magisterial in¬ 
quiry in order that further evidence may 
bo obtained by a remand. S. 170, to 
which reference has already been made, 
enables an officer in charge of a police 
station, if there is at least reasonable 
ground of suspicion to justify the for¬ 
warding of the accused to a Magistrate, 
to forward him under custody to a Ma¬ 
gistrate empowered to take cognizance of 
the offence upon a police report. The 
section does not direct that the report 
prescribed by S. 173, shall be forwarded 
at the same time, though it is argued 
that this implication must be read into 
S. 170. The meaning of the two sections 
read together seems to me to be definitely 
different from this interpretation. S. 170 
implies a case where the investigation is 
not complete, but where there is 
“reasonable ground of suspicion to justify the 
forwarding of the accused’’ 

to a Magistrate. If the investigation has 
been completed and the report or chalan, 
as it is commonly called, baa been pre¬ 
pared, the accused is forwarded because 
the case is ready for the magisterial en¬ 
quiry or trial, and not because there is 
merely 

“reasonable ground of snspiofon to justify the 
forwarding of the accused" 

tc the Magistrate empowered to take 
cognizance of the offence. If the investi¬ 
gation is not complete and the report is 
not ready, but the accused may be for- 
warded on reasonable ground of suspi¬ 
cion, for what purpose is ho forwarded ? 
Clearly I think for the purpose set forth 
in S. 341 that the Court may remand the 
accused to custody if it considers that 
there are reasonable grounds for doing 
so. 
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A number of decisions were quoted by 
Mr. Mohammad Husain in support of his 
argument, and I have examined them,, 
but apart from one or two obiter dicta 
they contain little or nothing to help 
him. The most important of these are 
the cases of Queen-Empress v. Engadu (1) 
In re Krishnaji Pandurang Joglelcar (2) 
and Nagendra Nath v. Emperor (3). 

It has however been argued tliat even 
if the above reasoning is correct and S. 
314 might apply yet in the i>res6nt case 
the accused were actually forwarded 
under S. 167. That there is some doubt 
on this point appears from the earlier 
order of the Sessions Judge, who held 
that S. 167 was the only section that 
was applicable. Mr. Mohammad Husain 
points out that the Magistrate did origi¬ 
nally released the accused on bail, and 
that the number of remands shows that 
the police must have been acting under 
S. 167 and not S. 341. 

Whether this be so or not however and 
whether or no S. 167 has been quoted in 
some of the papers, I agree with the 
learned Government Advocate that the 
matter must be settled on broader 
grounds than this. If S. 344 is really 
applicable to the case, then it seems to 
mo that it is the duty of the Magistrate 
and of the Judge to apply that section, 
and to be guided by the considerations, 
laid down therein and by no others. 

In his second order, at any rate, the 
learned Sessions Judge has made it clear 
that ho would have ordered the release 
of the accused on bail for reasons which 
would have had force under S. 344. Cri¬ 
minal P. C., namely, that the accused 
had been detained in custody for some 
weeks or even months and that the in- 
vestigation might 

months more. Now under S. 34 4 the 

adjourn tho inquiry ortriwl . 

postpon ^ considers reason- 

^nd no limit is set to the total period of 
a series of orders of remand, provided 
that no single order shall ho for a period 
exceeding 15 days. The Mag^trato has 
a wide discretion, and provided that he 
is satished that sufficient evidence has 
been obtained to raise a suspicion that 
the may, have committed _blm 

(1) [18881 11 Nad. 98=2 Weir 142. 

fa! 

L.J. 732=51 Cal. 402. 


offence, and it appears likely that further 
evidence may be obtained by a remand, 
he undoubtedly has the power to order 
one. In the present instance the Magis¬ 
trate may have considered the individual 
cases of different accused, but, if so, this 
has not been shown to mo ; and the Ses¬ 
sions Judge has dealt with the accused in 
a body, and released them merely on the 
general ground that the investigation has 
continued for a long period and may 
still go on for some months longer. Tue 
Sessions Judge’s order carries with it the 
implication that in no case are accused 
persons to be detained in custody during 
a police investigation for as long as 
seven months. It has however been 
stated in the affidavit on behalf of the 
Crown that there is a conspiracy in 
which 66 people are involved of whom 56 
have already been arrested, that the 
conspiracy extends over four provinces, 
that witnesses have to be summoned 
from all of them, many of them from 
long distances etc., and that there appear 
therefore to be adequate reasons for a 
prolonged investigation. In these cir¬ 
cumstances it is very difficult for^ the 
Court to set down a deBnite time limit. 
Mr. Mohammad Husain has referred to 
the case of Narendra Lai Khan v. Em¬ 
peror (4), where the High Court held that 
there had been unreasonable delay as 
regards the prisoners .who had been in 
custody for about six weeks, though not 
in the case of those who had been in jail 
for three weeks. That appears to have 
been a case in which the accused were 
said to belong to a secret society in Cal¬ 
cutta, and the various circumstances 
that make for the delay in the present 
case may not have been present. 
remarking that an investigation lasting 
for three weeks or so was not unusual 

their Lordships remarked « „ f, 

“in the cise of offences under S. 400, 1. i. U., 
which so far as the difficulty of investigation 
Roes. bear some analogy to the .present case, 
which .appears to be based to some extent on 
Tvideoce M agsociation. the period is usually 
far greater.” . , . 

It has not been suggested in the pre¬ 
sent case that the police are purposely 
delaying proceedings nor has the Sessions 
Judge come to a finding that the period 
occupied by the police under investiga¬ 
tion is unreasonably long in the circum¬ 
stances of the c ase. _ 

( 4 ^^ [1909] 36 Cal. 166=9 Cr. L.J. 375=1 I.G. 

733. 
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On the other hand reasons are given in 
the affidavit for the Crown to show that 
it would be against the public interest 
to release the accused on bail. It is said 
thai they will tamper with the prosecu¬ 
tion evidence which consists mostly of 
their employees associates, landlords and 
friends of the accused ; that the accused 
are professional criminals and very des¬ 
perate ; that one of the absconders has 
recently stabbed four persons to death ; 
that some who are wanted in the case 
are absconding, and that others will ab¬ 
scond if they are released. Some of these 
allegations are of a general nature. The 
case however is one of conspiracy. It 
has been proved by an affidavit which 
must bo hold to bo sufficient for the pur¬ 
pose of the present proceeding, that such 
a conspiracy exists. If it is also proved 
by sufficient evidence that there is a sus¬ 
picion that the accused are members of 
jthat conspiracy, then, in my opinion, 

“the Magistrate is justified.ia keeping them m 
custody for a period that appears to him to be 
reasonable.’ 


There may be distinctions and differ¬ 
ences between individual accused, for 
instance, Mr. Sanyal, who appeared on 
behalf of two of them, has pointed out 

that they are Hindus and residents of 

Allahabad, whereas the majority of the 
accused are Mahomedans from the Pun¬ 
jab. But in considering whether the 
period is reasonable, it is necessary to 
give due weight to the sworn allegations 
as to the extent and nature of the cons¬ 
piracy and the difficulty of assembling 

the evidence. 


The last argument that has been ad¬ 
duced on behalf of the accused is that 
the Sessions Judge had discretion to re¬ 
lease the accused on bail, and that this 
Court should only interfere with that 
discretion in exceptional circumstances. 
If the Sessions Judge had. on a consider¬ 
ation of the oircumstanoes of indivmual 
accused, found that they ought to ^ 
leased, this argument would I thmk have 
prevailed. What he has done however 
is to release two of the accused because 
he believed that S. 167 applied to the 
proceedings, and othorj because they a 
'been in jail for a period of several weeks 
or montbs. In my opinion these reasons 
are not judicially sound. The section 
that ought to be applied to the case is 
S. 341, and the two considerations that 


should influence the Court in deciding 
whether a remand should be • granted 
are : 

(l) Whether sufficient evidence has 
been obtained to raise a suspicion that 
the accused may have committed the 
offence and it appears likely that further 
evidence may be obtained by a remand, 
and (2) whether the time asked by the 
police for the remand is, in the circum¬ 
stances of the case, reasonable or not. The 
reasons given for releasing the accused 
on bail are (1) that S. 167, Criminal P. 
C., applies to the case and (2) that the 
accused may be in jail for seven months 
before they are put on their trial. The 
first of these reasons appears to be 
wrong ; the second is nob really suffi¬ 
cient. 

I therefore accept the application made 
on behalf of the Crown and cancel the 
order of the learned Sessions Judge. The 
Magistrate will have to consider, in the 
light of the above remarks, the oases of 
the accused individually when and if a 
further application is made for a further 

remand. 

r.m./r.k. Application alloived. 
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King, J. 


Lachmi Applicant. 

V. 

iJmpcror—Opposite Party. 

Criminal Revn. No. 267 of 1931, De¬ 
cided on 13th July 1931, against order of 
Sess. Judge, Bareilly, D/- I5th April 

1931. 

^ (a) Criminal P. C. (1898), Ss. 244, 256 
and 208—“To take all such evidence as may 
be produced in support of the prosecution” 
Meaning explained. 


When a Magistrate has “to take all such 
vidonce as may be produced in support of the 
tosecution” he has to record not only the 
xamination-in-chie£ of the prosecution wit- 
, 63668 . but also their cross-examination and ro- 
xamioation (if any), if no express 
nade for cross-examination. But when express 
Torision for cross-examination is 

‘256 or S. 203 (2). then the 
anoot be construed as giving a separate and m 
.pendent right of croes-exemmet.on.^^^ ^ 
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(b) Criminal P. C. (1898), S. 252—Accused 
has no absolute right of cross-examination 
before charge. 

The accused has uo absolute right of cross- 
e:ia)T)ination before the framing of the charge, 
but Magistrates %7ouId generally be exercising a 
proper discretion if they permit some cross- 
examination at least at that stage ; 8 C. ir. N, 
838 ; 21 CaL 642 and 5 PaC. L. J. 94, Ref. 

[P G24 C -2] 

Nanak Chanel —for tha Applicant. 

Assistant Government Advocate —for the 
Crown. 

Judgment.—This is an application in 
revision agaiast an order passed by the 
Sessions Judge of Bareilly confirming 
the order of a Magistrate of the first 
class refusing to allow the applicant to 
cross-examine the prosecution witnesses 
before the charge had been framed. 

The complaint was instituted on 26th 
January 1931 alleging that the accused 
had committed offences under Ss. 420 
and 467, I. P. C. When the complainant 
had been examined on Isfc April 1931 an 
oral request was made to the Magistrate 
to permit his cross-examination at 
once. The Magistrate rejeoted this 
request. When tlie next witness had 
been examined the defence put in a 
written request that the Magistrate 
should permit the witness to be cross- 
examined before the framing of the 
charge. This request was rejec:ed by 
the Magistrate in a written order. The 
Magistrate took the view that S. 256, 
Criminal P. C., did not indicate that 
prosecution witnesses are to be cross- 
examined twice, and ho could nob find 
any justification in the Code or in the 
pjvidenoe Act for the proposition that 
the accused has a right to cross-examine 
prosecution witnesses both before and 
after the framing of the charge. After 
the prosecution witnesses had been 
examined the Magistrate framed a charge 
under S. 420, I. P* C. 

The accused applied to the Sessions 
Judge of Bareilly asking that the Magis¬ 
trate’s order, refusing to allow cross- 
exainination of prosecution witnesses 
before the framing of the charge, be set 
aside. The learned Sessions Judge dis¬ 
cussed the point and recorded his opinion 
that the Magistrate was probably in- 
correct in his procedure, and that the 
accused was entitled to cross-examine a 
witness immediately after he had been 
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examined and before the framing of the 
charge. Nevertheless, in view of the 
facts that all the prosecution witnesses 
bad been examined in-ebief and the 
charge had been framed, and some of the 
witnesses had already been oross-exam- 
ined after tbe charge had been framed, 
he rejected the application. 

The question for determination is 
whether an accused person is entitled to 
cross-examine a prosecution witness, in 
the trial of a warrant case before the 
charge has been framed. S. 138, Evi- 
denco .\ct. merely lays down the order 
of the examinations of svitnesses, namely, 
that they should be first exaroined-in- 
chief, and then (if the adverse party so 
desires) cross-examined, and then (if tbe 
party calling them so desires) re-exam¬ 
ined. This does nob indicate a right 
of cross-examination immediately after 
the exainination-in-chief when express 
provision has been made for exercising 
the right of cross-examination at a later 
stage. Tt is perfectly clear that, under 
S. 256, Criminal P. C., the accused has 
tbe right of cross-examining a prosecu¬ 
tion witness after the charge has been 
framed. So, S. 138, Evidenoe Act, does 
not seem to be of much assistance. It 
merely lays down that cross-examination 
shall be allowed at some stage after the 
exaraination-in-ohief, and S. 256 may 
well be construed as indicating tbe pro¬ 
per stage for cross-examination in the 
trial of warrant oases. S. 138 certainly 
does not indicate that the adverse party 
shall be entitled to cross-examine a wit¬ 
ness more than once. 

Section 252 of the Code is the - section 
under which prosecution witnesses are 
examined in warrant cases. This lays 
down that the Magistrate 

"shall proceed to hear the complainant (iC any) 
and take all such evidence as may be produced 
in support of tho prosecution* 

It has been argued that the word evi¬ 
dence” in this phrase must include nob 
merely the examination-in chief of a 
witnek but also his cross-examination 
and re-examination, if any. In support 
of this contention reference has been 
made to S. 214. ^his section lays down 
tbe procedure in the trial of summons 
cases, and enacts that tbe Magiabrato 
"shall ptecced to hoar the compl.iinant (if any) 
and take all such evidence as may bo produced 
in support of the prosecution.’’ 
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he has to record not only the exuuoina- 
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The phraseology in Ss. 244 (l) and 
252 (1) is ideutioal. It is argued that 
under S. 214 when the Magistrate pro- 
oeeds to “take all such evidence as may 
be produced in support of the prosecu¬ 
tion” he must certainly allow the wit¬ 
nesses to be cross-examined as well as 
examined in-ohief, and that therefore the 
word “evidence” in this phrase must in¬ 
clude not only the examination in-chiaf, 
but also the cross-examination and re- 
examinat’on, if any. S. 244 does not 
contain any express provision for cross- 
examination. Cross-examination must 
certainly be allowed at some stage, and 
as no express provision is made for exer¬ 
cising this right in the trial of summons 
cases, we must hold that the right is 
exercisable under S. 244. 

It is argued that as the phrase cited 
gives a right of cross-e.xamination under 
S. 244, therefore the same phrase must 
be held to give a right of cross-examina¬ 
tion under S. 252. There is some force 
in this argument, but it is far from con¬ 
clusive. One cannot lose sight of the 
fact that no express provision for exor¬ 
cising the right of cross-examination has 
been made in the trial of summons cases, 
whereas in the trial of warrant cases 
such express provision is to be found in 
S. 256. 

It must moreover be noted that when 
the same phrase occurs in S. 208 (l) 
which lays down the procedure in taking 
evidence in inquiries into cases triable 
by the Court of Session, wo find it , ex¬ 
pressly stated in stih-S. (2) that ‘the 
accused shall be at liberty to oross-exa^- 
mine the witnesses for the prosecution.” 
Sub-S. (2) enacts that the Magistrate 

proceed to hevc the complainant (if '^nv) 
and take in manner hereinafter provided all 
such evidence as may be produced m support 
of tho pfoaecution. 

Once again W6 find the same phrase* 
If that phrase is construed as conferring 
a right of cross-examination, wherever 
that yihrase may occur, then it must be 
conceded that sub-S. (2) is wholly re¬ 
dundant. But it must be presumed that 
the logislaturo does not enact wholly 
redundant provisions. The inference is 
that the phrase in question cannot be 
construed as necessarily conferring or 
including the right of cross-examination. 
I conclude that when a Magistrate has 
“to take all such evidence as may be 
produce in support of the prosecution 


tion in ohief of the prosecution witnesses, 
but also their cross-examination and re¬ 
examination (if any), if no express provi¬ 
sion is made for cross-examination. But 
when express provision for cross-exami¬ 
nation is made, as in S. 256 or S. 208 (2), 
then the phrase mentioned cannot be 
construed as giving a separate and inde- 
pendent right of cross-examination. 

The language of S. 256 supports the 
same conclusion. That section requires 
the accused to state: 

“whether ho wishes to cross-examine any, and 
if so, which of the witnesses for the prosecution 
whose evidence has been taken.” 

If the legislature had intended to con¬ 
fer an absolute right of cross-examina¬ 
tion before the framing of the charge, 
then we should expect it to lay down 
explicitly that the accused should be 
required to state whether he wishes fur¬ 
ther to cross-examine any of the prose¬ 
cution witnesses. The omission of the 
word “further” seems to indicate that 
the cross-examination is to be deferred, 
as a matter of right, until after the 
framing of the charge. 

It must also be remembered that under 
S. 254 the Magistrate can frame a charge 
as soon as a prima facie case is esta¬ 
blished against the accused. It is not 
necessary to record the whole of the 
prosecution evidence before framing a 
charge. Hence, although there may be 
12 prosecution witnesses, it is fre¬ 
quently possible and even desirable to 
frame a charge after only one or two 
witnesses having been examined. In 
such a case it is clear that all the 
“remaining witnesses” can only bo cross- 
examined once under S. 256. I doubt 
whether the legislature intended that 
witnesses examined before the charge 
should be cross-examined twice, as a 
matter of right, while those examined 
after the charge should only bo cross- 
examined once. S. 257 gives a right of 
second cross-examination if the Magis¬ 
trate thinks it necessary in the interests 
of justice. The interests of the accused 
therefore are fully protected even if no 
cross-examination is permitted as a 
matter of right before the framing of the 
charge. 

Sections 286 (2) and 289 (1) have also 
been referred to as showing that the 
examination of witnesses must include 
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cross-examination and re-examination. 
This is no doubt the correct interpreta¬ 
tion of the expression “examination of 
the witnesses” in S. 289 (1) and of^ the 
expression “examine his witnesses” in 
S. 286 (2), but that is not of much assis¬ 
tance in construing the language of 
S. 252 which is different. Moreover there 
is no express provision for the cross-exa¬ 
mination of prosecution witnesses in 
trials before High Courts and Courts of 
Session. 

The only ruling relied upon by the 
learned advocate for the applicant is the 
case of Ashirbad Uuchi v. Maju Mii- 
cliini (1). The judgment was very briefly 
expressed, but the learned Judges ob¬ 
served that the Magistrate should at 
once give the accused an opportunity to 
cross-examine the prosecution witnesses 
if they should so desire, even though the 
charge may not be framed. 

This ruling does not purport to lay 
down the proposition that the accused 
has an absolute right of cross-examina¬ 
tion before the charge is framed in the 
trial of a warrant case. I think the rul- 
in*^ goes on further than laying down 
that a Magistrate would bo well ad- 
vised to permit cross-examination before 
the framing of the charge, and does not 
support the contention that ho is bound 
to permit ‘cross-examination at that 

stage. 

Reference may also be made to the 
case of Queen-Empress v. Sagal Samba 
(2) at 663 in which the learned Judges 
remarked that S. 256 does not prohibit 
cross-examination before the charge has 
been framed. I quite agree. In Ram- 
yad Singh v. Emperor (3) a single Judge 
of the Patna High Court observed: 

• “The accuBod have got the light to cross- 

examine the prosecution witnesses once before 
the charge is framed, and, secondly, after the 
charge is framed under S. 256. 

This observation certainly supports 
the applicant's contention, but it is a 
mere obiter dictum and no reasons a.ro 
given. There is therefore no clear judi¬ 
cial authority, so far as I am aware, for 
holding that the accused is entitled, as a 
matter of right, to cross examine prose¬ 
cution witnesses in the trial of a war¬ 
rant case before the framing of a charge. 


and I am unable to interpret the rele¬ 
vant sections of the Criminal Procedure 
Code and the Evidence Act as giving the 
accused such a right. 


As a matter of practice or discretion 
I think that Magistrates would be well 
advised to permit som-) cross-examina¬ 
tion before framing a charge, otherwise, 
as pointed out by the learned Sessions 
Judge, S. 253 would practically become 
a dead letter. It is unlikely that a 
Magistrate could discharge an accused 
person on the strength of the evidence 
of prosecution witnesses whose credit has 
nob been impeached by cross-examina¬ 
tion. Ordinarily the examinabion-in- 
chief of prosecution witnesses does nob 
make out a prima facie case against the 
accused, and it is only after the wit¬ 
nesses have been shown by cross-exami¬ 
nation to be untrustworthy that the 
Court would be justified -in discharging 
the accused. 


In my opinion, although the accused 
has no absolute right of cross-examina¬ 
tion before the framing of the charge, I 
think that Magistrates would generally 
be exercising a proper discretion if they 
did permit some cross-examination ai 
least at that stage. > 


It has been contended that no prima 
acie case has been made out against the 
tccused, but I agree with the learned 
cessions Judge that, on the facts alleged, 
i criminal offence would be established 
igainsb the accused. As the Magistrate 
aas nob committed any irregularity, in 
my opinion, in refusing to permit oross- 
3 xamination before the charge, and at 
:he most might be held to have failed to 
exercise a proper discretion. . I 
:«rounds for interference at this stage. On 
^he materials before me I cannot express 
ny opinion whether the Magistrate 
.h^ld, in the exercise of his discretion. 

^ave permitted oross-exammation m this 

Le before framing the charge. The ap- 
clioation is rejected. 


P.N./b.K. 


Revision dismissed. 


(1) [1904] 8 0. w. N. 838. 

(‘I) ri894l 21 Oal* 642t 

( 1 ) ^920] 5 Pat. L. J. 94=58 I. C. 686 
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Sen and NiAMATaLLAH, JJ. 

Murli Prasad /iicasthi and another — 
Plaintiffs—Appellants. 

V. 

Sheo Dat Prasad s,nd others —Deien- 
dants—Respondents. 

Second Appeal No. 99 of 1923, Decided 
on 9th July 1930, from decision of Dist. 
Judge, Gorakhpur, D/- 12th March 1927. 

(a) Transfer of Property Act, S. 82—Mort¬ 
gages—Right of contribution. 

It is settled law that wboto the amount under 
the prior mortgages exceeds the value of tho 
property comprised therein, the entire burden 
of tho second mortgage falls on the remaining 
properties in the hands of puisne transferees. 

33 All. 387, Bef. . [P 627 0 1] 

(b) Mortgage—Effect of sale in execution 
of prior mortgage— Mortgagee releasing por¬ 
tion of mortgaged property—Effect of. 

The effect of a salo in execution of a decree 
in enforcement of a prior mortgage is twofold: 
it extinguishes the title of tho mortgagor and it 
wipes off all encumbrances over tho same pro¬ 
perty which are 8ubs6c\uont to the prior mort¬ 
gage. Where portion of the security is not 
available, the subsequent mortgagee can proceed 
against tho balance of tho -security. Where any 
portion of tho mortgaged property has not been 
absorbed to satisfy the prior lien, it is not open 
to a mortgagee from either caprice, collusion or 
negligence to-release portions of his mortgaged 
security and to throw tho entire burden upon 
tho remaining property, and it would be unjust 
to allow the mortgagee to cast the entire burden 
upon the remaining seoutity where it affeots 
the rights of third parties who by transfers from 
the mortgagor have acquired interest therein : 

0 J. C. 842, Ref. [P 627 C 2] 

(c) Contribution—Joint decree—Propriety. 

In a suit for contribution plaintiffs ought to 

ask for a definomonb of the respective liabilities 
of the several defendants. They ate not entitled 
to a decree for a consolidated amount against 
tho dofondanta jointly. [P 628 0 1] 

(d) Contribution—Defective plaint for con¬ 
tribution—Dismissal of the suit ' is not justi- 

fied. , * . 

One S who owned 10 items of property mort¬ 
gaged thorn to T. Later on be mortgaged two 
out of ton items to R. R sued on two mortgages, 
obtained a decree and in execution thereof pnr- 
obasod tho two items comprisol in his mort¬ 
gage. Ho subsequently sold some sharo in 
those two items to plaintiff, and tho remaining 
share to X. T sued upon his -mortgage making 
yi a party to tho suit. In execution of tho de¬ 
cree obtiinod in this suit tho two item a portion 
which had boon purchasod by the plaintiffs were 
sold at auction to a third pirty.^ Within 30 
days of tho auction sale, tho plaintiffs deposited 
in Court the entire decretal amount as also the 
statutory penalty and got tho auction sale set 
aside. They then brought the present suit for 
contribution and tho claim was sought to be con¬ 
ferred ag-»inst only five out of the ten items of 
property. No contribution was el-aimod by them 
in respect of four Items ofjproperty on the ground 
that S had mortgaged them to one R who, m 
-oxocution of his mortgage decree, had those pro- 
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perties sold and that tho value of these properties 
had beou completely absorbed in satisfaction of 
R's mortgage debts. Both tho Courts below dis¬ 
missed tho plaintiff’s suit on the technical 
ground that he had failed -properly to frame his 
suit and had produced no evidence to enable 
the Court to apportion the liability of the 
amount on each of tho ten items of the mort¬ 
gaged property. 


Held', that if tho plaintiff succeeded in proving 
that four out of the ten items of mortgaged pro¬ 
perty bad been completely absorbed in satisfac¬ 
tion of R's prior mortgage, be was entitled to 
cast tho entire burden'upon the remaining pro¬ 
perties including those purchased by him and £ 
and the remaining properties were liable to 
contribute according to their respective values at 
the date of tho mortgage. If however the plain¬ 
tiff failed to prove that some of the properties 
bad been so absorbed, he would be bound to In¬ 
clude each and every item of tho property in 
the hotchpot in order to enable the liability of 
each of'the properties to be determined. If tho 
plaintiff voluntarily relinquished his claim for 
contribution from some of the properties, tho 
burden on tho other properties could not be 
allowed to bo enhanced. But the plaintiff’s 
claim for contribution from the other properties 
should not have been dismissed upon the mere 
ground that he had improperly released portions 
of the mortgaged security from his claim. If 
the materials on record be sufficient to deter¬ 
mine tho value of the properties in tho posses¬ 
sion of the defendants and to indicate the 
extent to which they have been relieved from 
the common burden tho obvious duty of the 
Court is to decree the claim against the defen¬ 
dants for such amounts as are proved. 

[P 627 0 2] 

U. S. Bajpai and M. Waliullah —for 
Appellants. 

HarnandaH Prosad, Sankar Saran and 
Krishna Murari Lal—ior Respondents. 

Sen, J. — This is an appeal by the 
plaintiffs from the decree of the learned 
District Judge of Gorakhpur affirming the 
decision of the learned Subordinate Jtldge 
of the same place and arises out of a suit 
for contribution. 

On 18th April 1896, one Sarjoo Prasad, 
father of defendants.respondents 1, 2 and 
3, executed a deed of simple mortgage in 
favour of Thakur Prasad Naik in res¬ 
pect of ten items of property detained 
below; 

(1) Kaithaulia 

(2) Kona 

(3) Mahwar Kol ... 1 anna 3 pies 

(4) Sbikargarh 

(5) Dayalgarh 

(6) Barahra 

(7) Sarar 

(8) Rarapur Khas 

(9) Teona 

(10) A tiled house in village ' Kathaulia 


8 


annas 
annas 
anna 3 
pies 
4 annas 
4 annas 
4 annas 
6 pies 
‘ pies 
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Later on Sarju Prasad executed a deed 
of simple mortgage in respect of only two 
of the properties indicated above, viz. 
Mahawar Kol and Shikargarh, in favour 
of one Ram Harakh. The latter sued 
on his mortgage, obtained a decree and 
in execution thereof purchased the shares 
in Mahawar Kol and Shikargarh. On 
5th September 1919 plaintiffs purchased 
from Sital Thakurai and others, who 
were the heirs of Ram Harakh, the en¬ 
tire 8 pies share of Shikargarh and a 
7-1/2 pies share of Mahwar Kol. The 
remaining 7-1/2 pies share of Mahwar 
Kol was purchased by one Kalap Nath 
Rai. 

On 13th February 1911, Ganga Prasad 
Naik and others, who were the heirs of 
Thakur Prasad Naik, brought a suit in 
enforcement of the simple mortgage 
dated 18th April 1895 against Sarjoo 
Prasad, his sons and his transferees. 
This was Suit No. 46 of 1911. Ram 
Harakh was a party to this suit. A de¬ 
cree was duly passed on 31st January 
1912., In execution of this decree the 
two items of property in Mahwar Kol and 
Shikargarhj which had been purchased 
by the plaintiffs were sold at auction 
to a third party on 20th March 1922. 
Within 30 days of the auction sale, the 
plaintiffs deposited in Court the entire 
amount of the decree, i. e., Rs. 2,779-10-0 
as also the statutory penalty, Rs. 160 
and got the auction sale seb aside. 

The present suit for contribution was 
brought on 20th March 1925 and the 
claim was sought to be enforced against 
the following five properties: (1) Kona, 
(2) Rampur Khas. (3) Teona, (4) Sarar and 
( 5 ) the tiled house at Kaithaulia. ^ 

The plaintiffs claim contribution in 
so far as they had to discharge more 
than their legitimate share out of the 
common burden. But in framing their 
claim they have not, as they should 
have done, asked for a definement of 
the respective liabilities of the several 
defendants. The plaintiffs are not enti¬ 
tled to a decree for a consolidated 
amount against the defendants jointly. 

No contribution has been claimed in 
respect of the properties in Kaitbaulia, 
Hayal Garh, Barahra and two annas of 
Kona on the ground that Sarjoo Prasad 
had mortgaged these properties to one 
Raehunath Prasad by two instruments 
dated 7th February 1890 and 12th Ja¬ 
nuary 1891. that Raghunath Prasad in 


execution of his decree on foot of these 
mortgages had these properties sold and 
that the value of these properties had 
been completely absorbed in satisfaction 
of these debts. 

The owners of the several items of 
property included in the mortgage dated 
18th April 1895 were duly represented 
in the action. There were altogether 
21 defendants out of whom defendants 
1 to 6 and defendants 9 and 10 contested 
the suit. Barring defendant 9, the other 
contesting defendants traversed the al¬ 
legations contained in paras. 2 and 8 of 
the plaint in which it had been stated 
that four of the properties had been ab¬ 
sorbed in discharging the decree of 
Raghunath Prasad on foot of the two 
earlier mortgages of the years 1890 and 
1891. 

The defendants contended that the 
plaintiffs were not entitled to a joint 
decree but that the plaintiffs must prove 
the proportionate liability of the various 
defendants with a clear specification of 
the particular property against which 
the said liability is to be enforced. The 
majority of the contesting defendants 
did not admit that the villages Kaithau- 
lia, Dayal Garh, Barahra and a moiety 
share in Kona were not liable to con¬ 
tribute. They contended that the plain- 
tiffs were not competent to oast the 
entire burden upon the remaining village. 
They further contended during the pro¬ 
gress of the argument that the plaintiffs 
had not only failed to establish that 
four out of the ten properties mortgaged 
by Sarjoo Prasad had been swallowed up 
in satisfaction of the earlier mortgages 
in favour of Raghunath Prasad but that 
they had not brought the necessary 

materials on the record to 

Court to apportion the liability of the 


irious defendants. 

On 16th January 1926 , after argument 
1 the case had been closed, the plam- 
ffs applied that a fresh issue be framed, 
iz whether four out of the ten villages 
ad been entirely absorbed in satisfac- 
on of the decree obtained by barjoo 
rasad on his earlier mortgages,^ that 
ae case be adjourned and the plaintiffs 
6 permitted to produce oral and docu- 
lentary evidence bearing upon this 

There can be no manner of doubt that 
be case for the plaintiffs was conducted 
lost negligently and in an unbusiness- 
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like way iu the Court of first instance. 

It is also abundantly clear that the trial 
Court was very considerate and gave the 
plaintiffs a larger share of latitude and 
indulgence than what they were entitled 
to ask for or exjieot. Wo have noticed 
that the application dated I6th .January 
1926 was made to the Court at the fag 
end of the case after the close of the 
argument. It is difficult to say that 
there v-;as not some justification for re¬ 
jecting this application. 

The trial Court dismissed the suit on 
the ground that the plaintiffs had failed 
to properly frame their suit and had 
produced no evidence as would enable 
the Court to “apportion the liability of 
the amount on each of the villages mort¬ 
gaged” so that it was not possible to fix 
the liability of the several defendants. 

The lower appellate Court has in a 
clear and concise judgment affirmed the 
decision of the trial Court. The Courts 
below have thrown out the claim on a 
technical ground. We are of opinion 
that in view of the peculiar features of 
this case the claim ought not to rest 
here and ought to be tried on the merits. 
Exception has been taken to the fol¬ 
lowing statement of law in the judg¬ 
ment of the lower appellate Court. 

It is quite obvious that the appellants in 
this case could not possibly have obtained a 
decree in their favour without first establish¬ 
ing that a large number of properties which 
they have exempted were not liable to make any 
contribution.” 

If this statment stood alone, it might 
have been open to ciritici7.m. But it 
has been qualified by the following ob¬ 
servation : 

“ It is true that on the facts of the case they 
(the plaintiffs) are entitled to some contribu¬ 
tion though their right cannot be enforced for 
reasons given above.” 

Wo do not find any irreconcilability 
in the two statements and we do not 
think that the learned Judge intended to 
lay down the broad proposition literally 
that no right of contribution was avail¬ 
able to the plaintiffs from the properties 
in the possession of the several defen¬ 
dants simply for their failure to make 
out that the other properties (exempted 
by them) were not liable to contribution. 
It is settled law that where the amount 
due under the prior mortgages exceeds 
the value of the property comprised 
therein, the entire burden of the second 
^mortgage falls on the remaining proper- 
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ties in the hands of puisne transferees :| 
Gludavi Hazrat v. Gobardhan Das (l). 

The effect of a sale in execution of a 
decree in enforcement of a prior mort¬ 
gage is twofold. It extinguishes the 
title cf the mortgagor and it wipes off all 
encumbrances over the same property 
which are subsequent to the prior mort¬ 
gage. Where portion of the security is 
not available, the subsequent mortgagee 
can proceed against the, balance of the 
security. Where any portion of the 
mortgaged property has not been ab¬ 
sorbed to satisfy the prior lien, it is not 
open to a mortgagee from either caprice, 
collusion or negligence to release por¬ 
tions of his mortgaged security and to 
throw the entire burden upon the re¬ 
maining property. The reason' for the 
rule is obvious : 

*• for the law would not suffer the creditor to 
select his own victim, and from caprice or fa¬ 
vouritism to turn a " common burden” into “ a 
gross personal oppression: (Ghosh on llort- 
gage, Yol. 1, 1911, p. 369).” 

It must be remembered that in such 
cases, the effect of the release of a por¬ 
tion of the property is to diminish the 
mortgagee’s Security to that extent. It 
would be unjust to allow the mortgagee 
to oast the entire burden upon the re¬ 
maining security where it affects the 
rights of third parties who by transfers 
from the mortgagor have acquired in¬ 
terest therein : Mir Esaf Alt Haji v. 
Patichanon Chatterjee (2). 

If the plaintiffs succeeded in proving 
that the mortgagor’s interest in Raithau- 
lia, Kona, Dayalgarh and Barahra had 
been completely absorbed in satisfaction 
of the prior charges under the mortgages 
dated 7th February 1890 and 12tb 
January 1891, they were entitled to cast 
the entire burden upon the remaining 
properties including those purchased by 
themselves and Kalapnath Rai, and the 
remaining properties were liable to con¬ 
tribute according to their respective 
values at the date of the mortgage. If 
however the plaintiffs failed to prove 
that some of the properties bad been so 
absorbed, they would be bound to in¬ 
clude each and every item of the pro¬ 
perty in the hotchpot in order to enable 
the liability of each of the properties to 
be determined. If the plaintiffs volun¬ 
tarily relinquished their claim for con- 
tributioD fr om some of the properties , 

(1) [19111 83 All. 387= 9 I. C. 933. 

(2) [1910] 6 I. C. 842. 
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the burden on the other properties could 
not be allowed to be enhanced. But the 
plaintiffs’ claim for contribution from 
the other properties cannot he dismissed 
upon the mere ground that they had im¬ 
properly released portions of the mort¬ 
gaged security from their claim. If the 
materials on the record be sufficient to 
determine the value of the properties in 
the possession of the defendants and to 
indicate the extant to which they have 
been relieved from the common burden 
the obvioos duty of the Court is to de¬ 
cree the claim against the defendants for 
such amounts as are proved. 

Unfortunately for the plaintiffs, they 
have failed to prove that portions 
of the mortgaged security were not 
available to them by reason of the ex¬ 
ecution of the decree obtained by Bagbu- 
nath Prasad. They also appear to have 
failed to produce evidence as regards the 
respective values of the properties ex¬ 
cluded from the claim and as regards the 
value of the properties which are in the 
possession of the several defendants. 
In the circumstances it was not pos¬ 
sible for the Courts below to decree the 
claim. 

It has been strongly urged that the 
trial of the suit has been vitiated 
and the plaintiffs misled by material 
issues not being framed in the case. 
It has also been contended that the 
plaintiffs were lulled into a sense of 
security by the subsequent conduct of 
some of the contesting defendants which 
tended to create an impression that they 
practically admitted that some of the 
properties had been absorbed in dis¬ 
charge of the prior liens held by Baghu- 
nath Prasad. 

We have already seen that only a few 
out of the 21 defendants contended the 
suit. Of those defendant 9, Mithai Dubey 
did not traverse the statement in para. 2 
of the plaint. But even he did not ad¬ 
mit that four annas share of Mauza 
Barahra had been sold up in satisfaction 
of a prior mortgage. On the question 
whether some of the properties were not 
available to the plaintiffs, there was a 
distinct disagreement between the par¬ 
ties. It cannot of course, be contro¬ 
verted that the onus of proof lay upon 
the plaintiffs. But it is equally clear 
that it was the duty of ^ the Court to 
frame clear and distinct issues on the 
points of divergence between the parties. 


Six issues were framed by the Court of 

which only two need be mentioned : 

Issue 2—Are the plaintifis entitled to contri¬ 
bution ? 

Issue C—To what amount are Lhe plaintiffs 
entititled from individual sets ot defendants ? 


The material question in issue bet¬ 
ween the parties was whether the pro¬ 
perties in Mauzas Kaithaulia, Kona, 
Daj’algarh and Barahra had been ab¬ 
sorbed to satisfy the prior encumbrances 
of Ragbunath Prasad. It was the duty 
of the trial Court to formulate proper 
and necessary issues relating to the 
amount of the encumbrances, if any, the 
value of the properties which were 
charged with those encumbrances and 
also the value of the properties outside 


the mortgages in favour of Baghunath 
Prasad. The lower appellate Court was 
of opinion that issue 6 was compre¬ 
hensive enough to include the points in 
controversy and observes as follows : 

“As regards the argument that no definite 
issue was framed on the point under consider¬ 
ation I think there is absolutely no force in it. 
Issue 6 framed in the case clearly con¬ 
templated that the appellants will have to 
prove all the necessary facts in order to estab¬ 
lish their claim against each one of the defen¬ 
dants.” 

We do not agree with this view. Is¬ 
sue 6 is not a general issue like issue 2. 
Issue 6 has in view the determination 
of amounts for which the individual de- 
f-eudants'may be liable. The question of 
amounts is the last step, in the process 
of evidence. The question of amounts 
does not arise till certain other facts 
had been ascertained in their natural 
and logical sequence. The necessary is¬ 
sues which emerge for trial are whether 
all the ten properties- in the mortgap 
dated 18th April 1895 were liable to 
contribute or only some of them . What 
was the value of each of these proper¬ 
ties ? Which of these properties, if any 
was mortgaged to baghunath Prasad 

under the instruments 
ary 1890 and I2tb January 1891 ? What 
was the amount of the decree of Baghu¬ 
nath Prasad for which these properties 
were sold ? These and other issues of 
an allied character ought to have been 
framed and decided before issue 6 
could be taken up. If issue 6 be taken 
to bo one of a general character, it ought 
to be remembered that a general issue 
from its vagueness more often than nob 
serves as a trap for the unwary. A 
clear cut issue is always a wainingto 
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the party on whom the onus lies. We 
cannot predicate with certainty that the 
plaintiffs were not misled in this case 
by reason of the proper issue or issues 
not being framed by the Court. The 
contesting defendants do not appear to 
have pressed for these issues. On the 
other hand they submitted in Court a 
statement of accounts (paper No. 78-0 
which as, the lower appellate Court 
puts it , . 

*' was intended only to show the amount 
which each of the properties in suit was liable 
to contribute on the assumption that the ap¬ 
pellants wouldiSucceed in proving the fact that 
certain other properties which had been exemp¬ 
ted were not liable to contribute.” 

We are not quite sure that the lower 
appellate Court is not making a very 
large assumption in favour of the res¬ 
pondents. There is nothing in the docu¬ 
ment itself to suggest that the statement 
contained therein is of a tentative or 
conditional character. But even if we 
allow that assumption to be made was 
not this document calculated to put the 
plaintiffs off tboir guard ? They may 
well have considered that the defendants 
were not serious in not admitting 
paras. 2 and 8 of the plaint for they had 
not only not pressed for the necessary 
issues, but had indeed accepted 
tion in the statement of account (78-Cj 
that some of the properties as alleged 
by the plaintiffs were not liable to con¬ 
tribute because they had been sold in 
satisfaction of the prior liens held by 
Kaghunath Prasad. We apprehend that 
the trial has been vitiated for want of 
proper issues and that the plaintiffs may 
have bean misled by the conduct of the 
defendants. We are therefore of opinion 
that the case should go back to the trial 
Court for a fresh trial with proper issues 
on fuller evidence. We allow tins ap¬ 
peal, set aside the decrees of the Courts 

below and remand the case to the Court 

of first instance for trial de novo. 

K.N./r.K. Appeal alloxced. 


U. P. Excise Acl (4 of 1910), S. 64 (c)— 
Condition in license fixing hours for open¬ 
ing and closing of liquor shops and forbid¬ 
ding Weeping open of shop at any other 
hour - Condition held not to mean ^ that 
shop could not be closed even temporarily. 

A general condition in the license applicable 
to all licensees was in the following terms : 
“ The hours for the opening and the closing of 
the shops have been fixed as follows. It is 
necessary that shops should not be kept open 
at any other hour : 

Held : that the object of the condition was 
to prevent the sale of liquor outside the fixed 
Lours and the condition could not be interpre¬ 
ted as meaning t»at at no time between these 
two limits the shop should be closed even tem¬ 
porarily. tP 629 C 2] 

Asst. Govt. Advocate'~ior the Crown. 
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SUL.UMAN. Ag, C. j. 

Puitu Lai —Applicant. 

v. 

Emperor —Opposite Party. , 

Criminal Ref. No. 228 of 1931, Deci¬ 
ded on 26th May 1931. Reference sub- 
mittod by Sess. Judgo, Farrukhabad. 

D/- 26th March 1931. 


Order.—This is a reference against 
an order convicting the accused under 
S. 64 (c). Excise Act (Act 4 of 1910), for 
having broken one of the conditions of 
his license. 

When the Excise Inspector went to 
inspect his shop, ho found it closed. 
When questioned later, the accused al¬ 
laged that he had gone to a warehouse 
to bring four gallons of liquor which 
were entered in bis register. 

The learned Magistrate infers that it 
was not a case of temporary absence, 
but of the closing of the shop on account 
of picketing. He accordingly convicted 
the accused and sentenced him to pay a 

fine of Rs 50. 

The Sessions Judge has recommended 
that either the conviction be set aside or 

the fine be reduced to Rs. 5. 

The fourth general condition in the 
license applicable to all licensees is in 

tbe following terms : , , . . 

" Tho hours for the opening and closing of 
the shops have been fixed as follows; It is 
necessary that shops should not be kept open 
at any other hour.” 

It is note-worthy that the condition 
does not say that the shop should not, 
on any account, be closed during these 

hours. , 

It seems to me that the object of this 
condition is to prevent the sale of liquor 
outside the fixed hours. This condition 
cannot le interpreted as meaning that 
at no time between these two limits the 
shop should be closed even temporarily. 
If that be the intention of the autho¬ 
rities, they ought to lay down the oondi 

tion in more express terms. 

In my opinion there was no breach o 
the condition in tbe license. I accord¬ 
ingly accept this reference and setting) 
aside the conviction and sentence, acquit 
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the accused and direct that the fine, if 
paid, be refunded. 

B.M./r.k. Conviction set aside. 
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Hears, C. J. and Sen, J. 

Yusuf Ali Khan —Appellant. 

V. 

Lachmi Mani Dassi —Respondent. 

First Appeal No. 37 of 1930, Decided 
on 22nd January 1931, against order of 
Dist. Judge, Cawnpore, D/- 16th January 
1930. 

Criminal P. C. (1898), S. 195 (1) (a)—Ap¬ 
pellate Court directing institution of com¬ 
plaint under S. 186, Penal Code—No appeal 
lies. 

Where an appellate Court in the exercise of 
its authority under S. 195 (1) (a) has directed an 
institution of a complaint under S. 186, Penal 
Code, such order is not open to appeal. 

[P 630 C 1,2] 

ilf. Mahomadullah —for Appellant. 

Saila Nath Mukerji —for Respondent. 

Sen, J.—Shrimati Lachmi Mani Dassi 
applied for the enforcement of a decree 
against Yusuf Ali Khan about the con¬ 
struction of a wall. The Court bailiff was 
deputed to have that wall constructed. 
He returned without doing so and sub¬ 
mitted a report to the learned Munsif of 
Cawnpore, that Yusuf Ali Khan and cer¬ 
tain other persons had obstructed him in 
the discharge of his duty. He accordingly 
prayed that proceedings be initiated 
against Yusuf Ali Khan under S. 186, I.P. 
C. This report was apparently made under 
S. 195 (a), Criminal P. C. The Munsif 
held a preliminary enquiry and came to 
the conclusion that no complaint should 
bo filed against Yusuf Ali Khan. Ho ac¬ 
cordingly rejected the application of the 
Amin. On an appeal being preferred to 
the learned District Judge of Cawnpore, 
he reversed the order of the Munsif and 
has directed the prosecution of Yusuf Ali 
Khan under S. 186, I. P. C. An appeal 
has been preferred to this Court. A i)re- 
liminary objection has been taken that no 
appeal lies. 

We are clearly of opinion that this 
objection is well-founded and ought to 
be sustained. The complaint made by 
Mr. Allsop was not under S. 476, Criminal 
P. C., because S. 476 does not embrace 
within its fold an offence under S. 186, 
I. P. 0. Mr. Allsop evidently intended 
to proceed, and did proceed under S. 195 
(a), Criminal P. C. The question which 
arises in this appeal is that where an 
appellate Court in the exercise of its 
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authority under S. 195 (l) (a), Criminal 
P. C., has. directed the institution of a 
complaint under S. 186, I. P. C., is the 
said order open to appeal. We do not 
find anything in S. 195, Criminal P. 0., 
or in any other section of the Code and 
we wonder the filing of a second appeal 
in this Court. 

We accordingly hold that no appeal 
lies. We dismiss the appeal with costs 
including fees on the higher scale. The 
stay order will Le discharged. 

B.v./r.k. Appeal dismissed. 


A. I. R. 1931 Allahabad 630 (2) 

PULL.aN, J. 

Rar Lai Singh & another —.Appellants. 

v. 

ITari Singh end others —Respondents. 

Second Appeal No. 1943 of 1928, De¬ 
cided on 10th January 1931, against de¬ 
cision of Second Addl. Sub-Judge, Far- 
rukhabad, D/- 22nd June 1928. 

Hindu Law—Reversioners — Reversionary 
right cannot be said to be kind of heritable 
estate. 

There is no authority for the proposition that 
the reversionary right under the Hindu law is a 
kind of heritable estate which descends from 
father to son : 22 All 83 (F. J3.), Rel. on. 

[P 631 C 1]. 

M. Waliullah —for Appellants. 

K. C. Mital —for Respondents. 

Judgment.— The original plaintiff in 
this suit was one Rohan Singh. He oatne 
before the Court as being the nearest 
reversioner to the estate of one Raghu- 
nath Singh. This Eaghunath Singh had 
died leaving a widow Mt. Kaunsilla who 
is still alive. On 3rd July 1914 Kaun- 
silla gifted the whole of the property 
which had devolved on her from her hus- 
l)and to her two daughters Nachkande 
and Bitoli and their respective husbands 
Hari Singh and Badal Singh. Subse¬ 
quently both the daughters died and 
Rohan Singh as the nearest reversionary 
heir to the estate of Eaghunath Singh 
claimed that on the death of the two 
daughters the property had devolved up. 
on himself. This was his case, and in 
order to establish his claim on the death 
of the daughters he denied that their 
respective husbands were donees from 
Mt. Kaunsilla. He made further an 
alternative claim that, if possession over 
any portion of the property could not be 
given to him during the lifetime of Kaun- 
silla, the gift might be declared to be 
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null and void and ineffeotual on her 

death. . -i 1 . 1 . i. tu 

The Courts below have found that the 

deed of gift was executed in favour of both 
of the daughters of Kaunsilla and of 
their respective husbands. This being 
80 . the estate could nob be claimed by 
the nearest reversioner on the death of 
the two ladies. The two other donees 
had to be considered. As they were 
■strangers there was no question of acce¬ 
leration, and the plaintiff was clearly 
driven by this finding to his second re¬ 
lief, namely, a declaration that the gift 
should be held to be null and void on the 
death of Kaunsilla. The suit having 
been dismissed on both grounds. Rohan 
Singh died. His two sonsHar Lai Singn 
and^ Kunwar Singh applied that their 
names should be placed on the record as 
the heirs of their father. The applica- 
tion was resisted and an order was 
passed by the Subordinate Judge admit¬ 
ting the names of the two sons of ^han 

Singh as being their 
deciding the appeal the Additional Sub¬ 
ordinate Judge held that the sons of 
Rohan Singh could challenge 
sion as to the possession of the property 

which their father had 
right, devolving on him on ^^he death of 
Nachkande and Bitoli. but ^ba*; they 
could nob clain. the alternative relief be- 

cause their position in the suit is only 
that of being heirs of Bohan S^gb a 
nob that of being reversioners of Raghu- 

nath Singh. 

I have been asked to consider that 
this is a narrow view to take of Jbe caa 
and that although the two sons of Bohan 
Singh omitted to make any reference in 
their application for substitution of 

names to their ^ 

sionary heirs of Ragbunath Singh, they 

should still be treated as reversionary 

heirs and be allowed to continue the 
appeal as representing the body ot rover- 
sinners. It was hold long bv 
mood, J., in a judgmont 
in a Pull Bench decision in the case o 
Bhagwanta v. Sukhi (D. that there is no 
authority for the proposition that a re¬ 
versionary right under the Hindu law is 
a kind of heritable estate which descends 
from father to son. It appears to me 
that these two persons who are mam- 
itaining this appeal only as tbeir yner s 

(1) D899] 22 All. 33=(1899l A.W.N. 159 (F.B.). 


heirs cannot be heard to say that they 
are also continuing the appeal as the re¬ 
versionary heirs of Ragbunath Singh, 
which may or may not be the case, and 
is a question which is up to the present 

undetermined. 


Even if they had this right, it is open 
to question whether their claim could be 
admitted in view of the fact that it is 
entirely opposed to the case set up by 
their father, and the finding of the Courts 
below that this gift by Kaunsilla was a 
valid gift in lieu of dower in favour of 
her daughters. It may be that on the 
death of Kaunsilla the nearest reversion¬ 
ers of that time may if so advised re-ag - 
tate this question, but I am not Prepared 

to hold in this appeal that ^ 

be passed in favour of these ^wo persons 
who come forward as the sons of Rohan 
Singh declaring the gift to be null and 
void as against the reversioners of Ra- 

ghunath Singh. , , 

For these reasons the appeal tails and 
;g dismissed with costs including costs m 
this Court on the higher scale. 


r.m./r.k. 


.Appeal dismissed. 
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PULLAN.AND NIAMATULLAH. JJ. 
Tulshi Prasad— Appellant. 

L. Dip Prakash and others Respon¬ 
dents. 

Second Appeal No. 1001 ot 1928, Deci¬ 
ded on 9th March 1931, against decision 
ot Addl. Diet. Judge, Aligarh, D/- 9th 
March 1928. 

f*' Civil P.c. (1908). O. 34 . R.. 6-Court 
con under O. 34, R. 6. pa«s 

"re 1^0" ..1» proving .n.uf(.c..n. 

for latUfaction of mortgage decree. 

I'lSy 

wiee-than out c£ the property sold. L 

(c) Hindu Law—DebU-Son '» 
turety debt, of father not tainted with im 

AUnhabad High Court 

ordinarily a son is that the debt is 

his father unless it is shown ^ 

taiDted with immorality. 
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N. P. Asthana —for Appellant. 

P. L. Banerji —for Respondents. 

Niamatullah, J. —This appeal arises 
out of proceedings under O. 3dl, R. 6, Civil 
P. C. The appellant is the son and 
legal representative of one Ram Narain. 
It appears that Asaf Ali who owned cer¬ 
tain properties, executed a deed of simple 
mortgage on 20th August 1918, hypothe¬ 
cating his property, in favour of the pre¬ 
sent respondents. Five other persons, 
including Ram Narain, joined as execu¬ 
tants of that deed, though they had no 
interest in the mortgaged property and 
were in fact only sureties. The deed 
makes it clear that they are personally 
liable for the debt contracted by Asaf 
Ali. The respondents instituted a suit 
for sale of the mortgaged property under 

O. 34, R. 4, Civil P..C., impleading all the 
executants or their representatives in 
interest, obtained preliminary and final 
decrees and had the mortgaged property 
sold. The sale proceeds proved to be in¬ 
sufficient for satisfaction of the mortgage 
money. They then applied, under O. 34, 
R. 6, Civil P.C. for a personal decree being 
passed against the executants of the 
mortgage deed or their representatives 
in interest. The present appellant objec¬ 
ted to a personal decree being passed 
against him. The lower appellate Court 
overruled his objection and passed a 
simple money decree against him jointly 
with others. Hence this second appeal. 

It is contended by ‘the learned advo¬ 
cate for the appellant that a de.3ree under 
O. 34, R. 6, Civil P. C., cannot be passed 
except as against the mortgagor, i. e., 
one who had interest in the hypothecated 
property the sale of which has already 
taken place. It is argued that in so far 
as no more than a personal- undertaking 
had been given by the executants other 
than Asaf Ali, a simple money decree 
should have been passed in the first in¬ 
stance against them and no decree under 

O. 34, R. 6, would in that ease be neces¬ 
sary. Assuming that a composite decree 
of this kind could have been passed in 
the first instance, we are unable to hold 
that the language of O. 34, R* 6, Civil 

P. C., precludes the Court from passing a 
decree on the sale proceeds proving in¬ 
sufficient for satisfaction of the mortgage 
money. All that that rule requires is that 
the balance should be legally recoverable 
from the defendant otherwise than out 
of the property sold. It is not disputed 


193) 

that, so far, at any rate, as Ram Narain 
was concerned, the whole of the mortgage 
money which would, of course, include 
the balance, was personally recoverable 
from him. We find nothing in any rule 
of law which prevents the mortgagee 
from obtaining a personal decree under 
O. 34, R. 6, Civil P. C., in circumstances 
like these. The liability of a surety is, 
in general, co-extensive with that of the 
principal debtor. Indeed Ram Narain 
made himself one of the principal debtors 
by joining in the execution of the bond- 
The learned advocate for the appellant 
has not been able to refer us to any 
authority in support of his contention. 
We are clearly of opinion that the lower 
appellate Court took a correct view in 
applying O. 34, R. 6, to the circum¬ 
stances of the present case. 

It is next contended that the son of 
Ram Narain, as the appellant is. is not 
responsible for surety debts of his de¬ 
ceased father who, it is not disputed, 
was a member of a joint Hindu family 
with the appellant. So far as this Court 
is concerned, it is settled law that ordi¬ 
narily a son is liable for the surety debt 
of his father, unless it is shown that the 
debt is tainted with immorality. It is 
not suggested that such is the case here. 
Under these circumstances, we are satis¬ 
fied that the decree passed by the lower 
appellate Court is correct in every res- 
peot. It is accordingly upheld and this- 
appeal is dismissed with costs, including 
fees in this Court on the higher scale. 

r.M./r.k. Appeal dismissed, 
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Full Bench 
SULAIMAN, AG. C. Jt, 

Mukerji and Boys, JJ. 

Lila —Applicant. 

V. 

Mahange and others —Opposite Par¬ 
ties. 

Civil Revn. No. 309 of 1930, Decided on 
10th July 1931, against decree of Dist. 
Judge, Shabjahanpur, D/- 19th July 

1930, , ^ 

4s (a) Civil P. c. (1908), S. 115-Olher 

remedy by way of suit open to applicant— 
Still revision is competent if interest of jus* 
tice so demands. 

Ordinarily the High Court would not interfere 
if another convenient remedy is open to an 
applicant, particularly when that remedy is by 
wav of appeal to a lower Court. But it cannot 
be laid down as a general proposition that the 
High Court has no power of interference at all 


Lila v. Mahange (FB) 
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or should not interCore where there is another 
remedy by way of a suit open to the applicant. 
£jach case must be considered in its own^ nxe- 
rits aud if the Court has acted without juris¬ 
diction or with material irregularity and the 
applicant has been seriously prejudiced and 
intorference is called for in the interest of jus¬ 
tice, there is no reason why High Court should 
drive the applicant to a more circuitous remedy 
bv way of a separate suit: .4. /• R* 1931 All, 
333, 7wt Foil. ^ CP 034 C 1] 

(b) Succession Act (1925), Ss. 193 and 
195_Omission to state conditions for saUs- 
faction under S. 193 does not make order 
appointing curator illegal. * 

Ordinarily it is expected that the Di^strict 
Judge would clearly state that he is satisfied as 
regards the requisites but an omission to do so 
would not make the order appointing a curator 
under S. 195 illegal. [P 634 C 2. P 635 C 2] 
Krishna Miorari Lal~ioT Applicant. 
Shiva Prasad Sinha and ill. A. Aziz 
for Opposite Parties. 

Order of Reference.—This is a civil 
revision from an order of the District 
Judge of Shahjahanpur dismissing the 
applicant’s objection to an order passed 
by him under S. 195, Succession Act. The 
learned Judge admits that in his order 
there was no mention of ths points re¬ 
ferred to in S. 193 of the Act and it also 
appears that there wore no clear findings 
on the point as referred to in S. 193 and 
S. 195. The learned Judge is inclined 
to think that the very fact that he 
passed the order under S. 195 showed 
that he had satisfied himself of the ne¬ 
cessary requisites. 

The applicant came up in revision to 
this High Court and urges that without 
the proper inquiry and without the ne¬ 
cessary findings the order of the District 
Judge was without jurisdiction and that, 
in any case, it was illegal or at any rate 
there was a material irregularity in 
the procedure. 

A preliminary objection is taken on 
behalf of the respondents that no revision 
lies inasmuch as another remedy is open 
to the applicant. Reliance is placed on 
a number of cases of this Court relating 
to revisions from orders passed under 
S. 9, Specific Relief Act, and it is urged 
that the same analogy applies: see 
Jwala V. Oanga Prasad (1). and Ram 
Kishan Das v. Jai Kishan Das (2); see 
also Birj Gopal v. Dhapi Dai, A. I. R- 
1931 AII.S3S. It is farther pointed out 
thatS. 209 of the Act makes the order of 
the District Judge final, and it is urged 

u) tl90S] 30 All. 8’3i=5 A. L. J. 297=(190«) 
A. W. N. 142. 

(2) [lOU] 03 All. 017=11 I. C. 81J. 


that it implies that it should not be 
interfered with in revision. Certain 
other oases also are cited to the effect 
that no revision at all lies when another 
remedy is open to the aggrieved party. 

The learned advocate for the applicant 
urges that if the order of the Court be¬ 
low is without jurisdiction or illegal the 
Court should set it aside even though 
a more inconvenient and circuitous re¬ 
medy may be open to his client. He- 
relies on several cases of the Madras 
High Court: Kothandarama Reddy v. 
Jagathamhal Ammal (3), Papamma v. 
Collector of Godavari (4) and Abditl 
Rahiman v. Kutti Ahmad (5) and a case 
of the Bombay High Court, Haji Mahom- 
madbhai v. Dai Havabai A. 2. R. 1924 
Bom. 507, in support of this contention 
that the order was without jurisdiction. 

It is further urged that even if no 
revision lies to the High Court, the High 
Court can in the exercise of its inherent 
jurisdiction interfere with the order of 
the Court below in the ends of justice. 
Reliance is placed on the casesj Harnand 
Lai V. Chaturbhuj (6) and Chaturbhuj v. 
Ilaranandan Lai (7). In reply it is sug¬ 
gested that the inherent jurisdiction 
would be confined to matters of which 
a superior Court is actually seised and 
not to matters which have been dis¬ 
posed of by Subordinate Courts from 
which no appeal or revision lies. 

As this application raises questions of 
law on which authoritative pronounce¬ 
ments are called for wa direct that this 
case should be laid before the Chief 
Justice for the constitution of a larger 
Bench. 


Sulaiman, Ag. C. J.—This is an ap¬ 
plication in revision from an order dis¬ 
missing the objection of Lila to the ap¬ 
pointment of a curator under S. 195, 
Succession Act (No. 39 of 1925). A 
preliminary objection is taken to the 
bearing of this revision on the ground 
that there is another remedy by way of 
a separate suit open to the applicant 
and that therefore this Court should nob 
entertain the revision at all. The learned 
advocate for the respondent has relied 
on some cases in which the Hi gh Court 


(8) A. 1. R. 1923 Mad. 229=71 I. C. 32. 

(4) LlSey] 12 Mad. 341. 

(5) [1887] 10 Mad. 68. 

(G) A. I. R. 19-2Q All. 212=93 I. C. 236 
AH.SSG, ^ 

17) A. I. R. 1923 All. 108=108 I. C. 141 
.ill. 335. 
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declined to interfere because there was 
another remedy open. In one recent 
case it was also remarked that the High 
Court’s power to interfere in revision 
was dependent on the fulQlment of the 
condition that no other remedy by suit, 
appeal or application was open, vide 
Shair AH v. Jagomohan Itam (8). 

Section 115 is no doubt discretionary 
and -therefore it is open to the High 
Court to decline to interfere in particular 
cases. As a matter of practice it may 
be conceded that ordinarily the High 
ICourt would not interfere if another 
convenient remedy is open to an appli- 
|Cant, particularly when that remedy is 
|by way of appeal to a lower Court. But 
jit cannot be laid down as a general 
Iproposition that the High Court has no 
power of interference at all or should 
not interfere where there is another re- 
imedy by way of a suit open to the ap¬ 
plicant. The remedy by way of sepa- 
rate suit would involve a protracted liti¬ 
gation through several Courts and is not 
always a convenient remedy when more 
effective and speedy remedy is available. 
There is no jurisdiction for restricting 
the power conferred upon the High 
Court under S. 115 by laying down that 
no revision should be entertained when 
a remedy by suit lies. Each case 
must be considered in its own merits 
and if the Court below has acted 
without jurisdiction or with mate¬ 
rial irregularity and the applicant has 
been seriously prejudiced and inter¬ 
ference is called for in the interest of 
justice, there is no reason why we should 
drive the applicant to a more circuitous 
remedy by way of a separate suit. We 
accordingly overrule the preliminary 
objection. 

On 9th April 1930 Mahange filed an 
application under S. 192 of the Act 
claiming to be the nephew of the de¬ 
ceased Khayali whose assets according to 
him had been wrongly taken possession 
of by Lila and asking for being put in 
possession. Pie also filed another ap¬ 
plication praying that a curator might 
be appointed for the making of an inven¬ 
tory. The learned District Judge ordered 
notice to issue on the first application 
and directed that the second application 
should be put up for hearing on 11th 
April 1930 on wjicb date the appl icant 
“(8) A."I.”b7i 931 All. 333=131 I. C. 548. 


was to be examined. He fixed the 17th 
May 1930 for the appearance of Lila. 

On 11th April 1930 the applicant was 
examined and he stated that he was the 
heir of the deceased who had left assets 
which had bean taken possession of by 
the opposite party and that the assets 
included crops which were likely to be 
misappropriated by Lila. The learned 
Judge ordered that a curator should be 
appointed who should go and take pos¬ 
session of the property. This was done. 

On 17th May 1930 the objector ap¬ 
peared but the case was postponed to 
20th May 1930 on which date ho filed 
his objection urging inter alia that the 
Court had no jurisdiction to interfere as 
the Court was not competent to try the 
suit and there was no compliance with 
the provisions of the Act. This objec¬ 
tion has been dismissed. 

It has to be conceded that the pro¬ 
cedure adopted by tlie District Judge 
so far as the order issuing notice was 
concerned was irregular as S. 193 re¬ 
quires that the applicant should be exa¬ 
mined on oath in the first place and fur¬ 
ther inquiry if necessary may be bad ana 
the Judge is to be satisfied as to the 
tenco of ctmditions mentioned in S. 193 
before issuing notice. The learned Judge 
however did ultimately examine the appli¬ 
cant. We are not dealing with any order 
passed for the appointment of an officer to 
take an inventory of assets under S. 194 
of the Act, but with the order JlP' 

pointraent of a curator under S. IJo. 
The curator may be appointed even be¬ 
fore the issue of the notice under b. 1J4, 
and indeed, in some cases it may be 
absolutely necessary to appoint a cura¬ 
tor before the opposite 
time to remove the assets. 
was passed after the applicant had been 

examined and there were 

fore the District Judge on which he 

could bo satisfied as to the conditions 

required by Ss. 193 and 195. 
the order passed by him on lltb April 
1930 merely stated that in his opinion 
it was necessary to appoint a curator 

and did not specifically 
grounds on which he was so satisfied. The 
learned Jndge has made it clear by his 
subsequent order that he was satisfied 
bv the evidence of the applicant as to 
all the grounds. Ordinarily it is ex¬ 
pected that the District Judge would 
clearly state that he is satisfied as re- 
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garcls fcbo requisites but an omission to 
do so would not make the order illegal, 
because the section does nob in express 
terms require that he should record such 
clear findings. All that is necessary is 
that he should be satisfied as to the 
existence of these conditions. We think 
that although there was some irregu¬ 
larity in the procedure adopted by the 
learned Judge it was cured before the 
order for the appointment of the cura¬ 
tor was passed and that therefore the 
order is no way illegal. 

It is not necessary for us to consider 
whether independently of S. 115 there 
is any inherent jurisdiction in the High 
Court to interfere with the orders passed 
by subordinate Courts. 

We accordingly dismiss the appli¬ 
cation with costs. 

P.N./k.K. Revision dismissed. 
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■SUL.\IMAN, AG. C. J., MUKERJI, BOTS, 

King and Bajpai, JJ. 

Ram Karan Singh and another — Be 
^fendants—Appellants. 

V. 

Ram Das Singh and others —Plaintiffs 
—Kespondents. 

Second Appeal No. 314 of 1929, De¬ 
cided on 4th August 1931, against deci- 
eion of Sub-Judge, Jaunpur, D/- 15bh 
November 1928. 

(a) Interpretation of Statutes—Retrospec¬ 
tive effect—Significance explained. 

Siil'iiman, Ag. C. J.—U a now enactment 
lays down that a person may under certain 
conditions sue for certain specified reliefs, and 
be sues after an Act has come into force it 
would not, strictly speiking, be giving to the 
Act a retrospective effect if be avails bimeelf of 
its provisions. The Act is in force when ne is 
suing. ovoQ though his cause of action "light 
have accrued before the Act was passed, it 
would bo a retrospective effect if the Court ap¬ 
plied the Act to a suit previously 

(b) Civil P. C. (1908). S. 11 — Statutory 
right by new Act can be made defence to 

re* judicata. . , . 

Siil'iiman. Ag. C. /.—A statutory right con- 
ferred by a new Act may even be made a 

foundation of defence to the plea of f"® 

[P Goy 2j 

(c) Interpretation of Statute*—Substantive 

rights—Choice of forum and limitation are 
not matters of substantive rigblSt but are 
matters of procedure. ^ , 

Su/diman, Aij. C. /.—A subsUntial right is 
not assumed lo be taken away by a new Act 
unless it expressly says so. But a right to bus 
in one Court rather than another or a right to 
svait (or a particular period of time before 
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suing is not a substantive right. The selection 
of forum and the period of limitation are ordi* 
narily matters of procoduro only. The selec¬ 
tion of a Court in no way affects the right of 
suit itself. The Limitation Act does not neces¬ 
sarily extinguish the right* though it certainly 
places a bar against the remedy by suit. 

^ [P 639 C 2] 

(d) Agra Tenancy Act (1926), S. 99—Ap¬ 
plicability. 

Sulaiman. Ag. C. J.—There is nothing in 
S. 99 which either curtails the period of limita¬ 
tion or fixes the forum. Cl? 639 0 2] 

(e) Agra Tenancy ‘Act (1926), S. 99—Civil 
Court's jurisdiction when barred. 

Stdaiman. Ag. C. Whiro a suit is “of the 
nature*’ of a suit under S. 99, even though it 
may not strictly come under that section, the 
jurisdiction of the civil Court is barred. 

[P 640 0 1] 

(f) Interpretation of Statutes — Limitation 
Acts—Question of limitation should be deci¬ 
ded as per Limitation Act in force at institu¬ 
tion of suit and not at time of cause of 
action—Limitation, 

Siilaiman. Ag. C. /.—When a question of 
limitation is raised it ought to be decided in 
accordance with the law of limitation in force 
at the time of the institution of the suit and 
not that in force at the time of the cause of 
action, unless there be aoy express provision 
to the contrary in the Act itself. [P 610 C 2] 

(g) Agra Tenancy Act (1926), S. 121 De¬ 
claratory suit under S. 121 is cognizable by 
revenue Court only. 

Ag. C. /.—The fear of a curtail¬ 
ment of the period of limitation or of the 
taking away of any vested right does not apply 
to a declaratory suit under S. 121, as no period 
of limitation is fixed for such a suit. Such a 
suit is clearly cogaiaable by the revenue Court 
only, even though the denial of title takes place 
before the Act came into force. 

If the plaintiff in a civil suit alleges that ho 
is in possession of a holding and claims the 
declaration against the landholder or persons 
claiming through him, bat, in the alternative 
asks for possession in case it be found that he 
svas out of possession his plaint is liable to bo 
returned for preseniatiou to the revenue Court. 
The civil Court however may require him to 
make up his mind whether he would admit his 
dispossession and ask for recovery of possession. 
If be does not admit dispossession, the Court 
cannot allow him to load evidence to show that 
he is in possession, but must return the plaint. 
If the plaintiff gives up his allegation of being 
iu xiosseesioii and amends hie plaint so as to 
turn the suit into one for recovery of posses¬ 
sion, on a dispossession which took place before 
the Act, the Court should proceed to try the 
question of title: 52 AIL 501, 2SxpL [B 641 C 1] 

(h) Agra Tenancy Act (1926),^S. 99—S. 99 
governs suits between rival tenants—**Claim- 
ing through*'—Meaning explained. 

Mukerji, J .—A suit berweon rival tenants 
falls within the purview of S. 99, inasmuch^ as 
it is a suit by a tenant against a person claim¬ 
ing through the landholder. The worda 
“claiming through” in Cl. (b). S. 99, mean hold¬ 
ing a derivative title from the landholder. The 
idea is that where a suit is against a Janu- 
holder or a person who pretends to be a land 
holder having a right to eject the plaiuttS, or 
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where the suit is against a person holding a 
derivative title from such landholder or person 
claiming as above* the suit should be governed 
by S. 99. ** Claiming through cannot mean 

raising a plea by way of defence or making a 
false claim without the shadow of title. 

CP 642 C 2] 

(i) Agra Tenancy Acl (1926), S. 99—S. 99 
lays down remedies for wrong and is not 
rule of adjective law. 

Milkerji, J .—Section 99 is not a rule of pro¬ 
cedure of adjective law. It professes to lay 
down remedies for a wrong. [P 643 C 1] 

(j) Interpretation of Statutes—Law of re¬ 
medies has no retj'ospective effect and so 
also is the case with other substantive laws. 


Mukerji, J .—The law of remedies is substan¬ 
tive law, and therefore ordinarily the law will 
have no rotrcspective effect. It is no doubt 
open to the legislature to enact a substantive 
rule of Jaw and yet to give it a retrospective 
effect. But the presumption as * regards in¬ 
terpretation is that unless and until the legis¬ 
lature gives the clearest indication that a rule 
of substautive law will have a retrospective 
effect, the Court will not give the rule that 
effect. 


Where un existing right is likely lo be taken 
away by the operation of au Act, unless there is 
something which compels a Court to give the 
Act a retrospective effect, it will not give the 
Act that effect: Craies Statute Law {Edn. 3 by 
Please and Gorman) pp. 826, 830 and 381, Ref. 

[P 643 0 1,2] 

(k) Agra Tenancy Act (1926), S. 99—S. 99 
is not retrospective in effect. 

Section 99 has not a retrospective effect. The 
language of S. 99 points to the conclusion that 
it is applicable only when a cause of action 
arises after the Act has come into force. It 
contains the words ‘‘otherwise than in accord¬ 
ance with provisions of this Act.’* By using 
the words “this Act,’* the legislature intended 
that S. 99 should apply only where the cause of 
action arises after the Act has come into force* 

[P 644 C 2; P 645 C 1] 

(l) Agra Tenancy Act (1926), S. 99—How 
S. 99 should be applied explained. 

Mukerji, J ,—Section 99 cannot be read apart 
from the law of limitation that is applicable to 
a suit under S. 99. (P 645 0 1] 

(m) Agra Tenancy Act (1926), S. 99--Co- 
tenant's suit for possession—Dispossession in 
1923—S. 99 does not apply—Plaintiff’s re¬ 
medy is in civil Court. 

To a suit by a tenant against a co-tenant for 
recovery of possession, on the ground that he 
was dispossessed in 1923, S. 99 has no applica¬ 
tion. The plaintiff’s remedy is in the civil 
Court. [P 645 C 2] 

(n) Agra Tenancy Act (1926), S. 99—Co- 
tenant's suit for possession—Suit lies in 


revenue Court. 

j—\Yhere a plaintiff sues for possession 
as co-tenant, alleging the defendant to ^ 
tenant, he must go to the revenue Court: 

All. 853, (F. B.), Foil.; 52 All. 501, 

(o) Agra Tenancy Act (1926), Ss f9 and 
J21-Both sections deal with substantive 
rights and are-not matters of adjective law. 

Boys, J.—Section G9 and S. 121 both deal with 
substantive rights and are not matters cf ad¬ 


jective law. They both declare the right of th® 
plaintiff in certain circumstances to si^e. 
They have nothing to'do with the question of 
venue, or any other matter of procedure; these 
matters are,provided for by S. 230 read with 
Sch. 4. Kor have they even anything to do 
with the question of limitation. [P 646 C 2] 

(p) Agra Tenancy Act (1926), S, 99*—Ap¬ 
plicability. 

Boys, J. —Section 99 is not applicable to any 
ejectment or resistance to possession vbich 
ejectment occurred or resistance commenced 
before the passing of the Act. [P 646 C 2] 

(q) Agra Tenancy Act (1926), S, 99—S. 99 
does not apply to suit where cause of action 
arose before 7tb September 1926. 

King, Js —Section 99 does not apply to a suit 
when the cause of action (i. e., the wrongful 

ejectment, or the wrongful prevention from ob¬ 
taining possession) arose before 7th September 
1926 when the Agra Tenancy Act 1926, came 
into force. [B 647 0 2] 

(r) Interpretation of Statutes — Vested 
rights should be respected. 

King, J .—Statutes should be interpreted, it 
possible, 80 as to respect vested tights: Craie& 
on Statute Law, Edn, 3, p. 330 and Ilenshall 
v. Porter (1928) 2 K. B. 193, Ref. [P 648 C 1] 

(s) Interpretation of -Statutes — Limitation 
Acts—They are retrospective in effect. 

Bajpai, J . —The law of limitation is a law 
of procedure and the general rule is that a 
statute of limitation is retrospectivo in it^ 
operation and governs all proceedings from tbo 
momcDC of its enactment, even though the 
cause of action might accrue before the Act 
came into force: 35 All. 227, Ref. [P 648 C 2] 

(t) Limitation—Limitation for suits creates 
no rights—It merely prescribes time within 
which suits should be filed — Limitation Act 


;i908), S. 28. .... 

Bajpai, J .—When a period of limitation is 
prescribed for the institution of a particular 
suit, it docs not create any right in lavour of 
vnvbody: but simply prescribes that a suit of 
that nature has to be filed within that pirtl- 
2 ular period and, if it is not so fifed, the reinedy 
is lost, although the right remains. [P 648 C 2J 

(u) Interpretation of Statutes — Limitation 
Acts—They are not always adjective They 
at times create and extinguish rights. 

Bajpai, J*.—The law of limitation is not al¬ 
ways a purely adjective law, inasmuch as in 
certain cases it provides for the cre.ation of 
richts by prescription, and the corrcspoiidmg 
extinction of rights (3. 2S, Lnn. Act of 1908) 
and if those rights have vested in individuals 
under one law of limitation, they cannot bo 
divested by the introduction of a new law of 
limitation or by an amendment in the law. It 
is onlv when the retrospective application of a 
statute of limitation would destroy vested 
rights that it is not to be construed retrospec¬ 
tively, otherwise the ordinary rule is that rules 
of limitation are rules of procedure and no one 
has a vested right in any period of limitation. 

f /J 4A 1 1 


K. Venna —for Appellants. 

L. Af. Boy —for Respondents. 


Order of Reference.—This is a de¬ 
fendants’ appeal arising ont of a suit for 
declaration, as it is worded: 
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“ that the plaintiffs are the owners m posses¬ 
sion of 4 bighas and 12 biswas in the holding in 
dispute specified below, and according to this 
proportion thev (the plaintiffs) are'entitUd to 
realize rent from the subtenants, and defen¬ 
dants 1 and 2 have nothing to do therewith.”* 

Defendants 3 to 8 are the alleged sub¬ 
tenants. The holding in dispute was a 
fixed rate tenancy comprising 6 bighas 
17 biswas and 15 dhurs of which the 
plaintiffs claimed 4 bighas and 12 biswas. 

At a later date a further relief was 
added that: 

** an injunction may bo issued to delendants i 
and 2, restraining them from offering obstruc- 
-tion in the plaintiffs' realizing the rent from 


the subtenants.” 

The plaint is as usual not very happily 
drafted to express what the plaintiffs 
obviously meant. In para. 4 of the plaint 
they stated that; 

“ Suit No. 194 of 1912 of the Court of the Mun- 
eif of Jaunput has been fought between the 
patties in which it has been decided that plain¬ 
tiffs are the owners in possession of 4 bighas 
and 12 biswas, this decision is final between the 
parties and it is binding upon them.” 

Paragraph 5 stated: 

. “ A case has also been fought between the 
parties in the revenue Court which ordered that 
these plaintiffs ate the owners of the property 
in dispute.” 

Now the history of the case which we 


shall have to set out in some detail, sug¬ 
gests that what the plaintiffs really 
meant by these pleadings was that they 
were the owners of 3/4th3 (thus wrongly 
described in the judgments) of a fixed 
rate tenancy, while the defendants were 
the owners of the remaining l/4th, that 
the plaintiffs and the defendants were 
not joint tenants of the whole fixed rate 
tenancy, but owned entirely separately 
from each other their own shares, and 
that therefore the defendants in inter- 
faring with the plaintiffs’ collection of 
their own shares of the rents due by the 
subtenants were acting as trespassers. 

The defendants pleaded that the rights 
of the plaintiffs or their predeoessors-in- 
title to fixed rate tenancy in three- 
quarters had ceased as long ago as 25th 
Juno 1912. as a result of the ejectment 
suit brought by the father of the present 
defendants 1 and 2 in his capacity as 
xamindar against the predecessora-m- 

titlo of the plaintiffs. 

It will be best now to state the his¬ 
tory of the litigation about this property. 
One Badal Lonia owned a fixed rate te¬ 
nancy. He mortgaged throe-fourtbs o 
this to Bishunath, prodeoessor-in-title 

of tha prosont plsfcintiffs. Ho subso- 


quently sold the remaining one-fourth to 
the father of the present defendants 1 
and2. Thodesoription of the shares in the 
judgments as three-fourth and one-fourth 
appears to be a convenient method of 
briefly describing the shares. 

On 22nd February 1912, Bishunath 
brought a suit on his mortgage, making 
Badal Lonia and the father of the pre¬ 
sent defendants 1 and 2 parties, and on 
9th May 1912 he obtained an ex parte 

d OOITOO 

On 25th June 1912, the father of the 
present defendants 1 and 2 in his capa¬ 
city as zamindar ejected Badal Lonia 
from three-fourths of the fixed rate te¬ 
nancy, which had been mortgaged to 
Bishunath, for failure to pay rent. To 
this suit Bishunath was not ‘raado a 
party nor is, there anything to show that 
he knew anything about it. 

About three years later, on 14th Octo¬ 
ber 1915, Bishunath got the three-fourths 
of the fixed rate tenancy sold and him¬ 
self purchased it. Subsequently he ap¬ 
plied to the revenue Court and got muta¬ 
tion on 8th March 1917. The Assistant 
Collector relied on the civil Court pro¬ 
ceedings in the mortgage suit and told 
the father of the present defendants that 
he should go to the proper Court and get 
a declaration if he felt that he was en¬ 
titled to it. The Collector in bis judg- 
ment upholding the order of the Assis- 
tant Collector said that he .refused to be 
influenced by any games that the defen¬ 
dants’ father might have been up to with 
the mortgagor in the matter of the eject¬ 
ment. In the years 1920, 1921 and 1922 
some suits were brought by the plaintiffs 
or Bishunath, their predecessor-in-tible, 
for rent against the subtenants. The 
latter pleaded that they bad paid the 
rent in good faith to the present defen- 
dants 1 and 2, and it being found that 
the plaintiffs and their predecessors-in- 
title had not ever collected any rents, 
there was no ground for holding that the 
payments of the subtenants which were 
actually made were made otherwise than 
“ bona fide ” by them and the suits were 
dismissed. That completes the history 
of the proceedings prior to the present 
suit which was instituted on 2nd Sep¬ 
tember 1927. The plaintiffs say that 
defendants 1 and 2 denied the rights of 
the plaintiffs in June 1925, and date 
their cause of action from that denial, 
and also from 4tb April 1923, when the 
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last of tho rent suits was decided against 
them in appeal. The trial Court dis¬ 
missed the suit with costs. The lower 
appellate Court gave the plaintiffs the 
declaration asked for and is silent as to 
injunction. The defendants now appeal. 

Two main questions arise. First, who- 
ther Act 3 of 1926, S. 99, applies to eject- 
ments or obstruction to possession occur¬ 
ring before 7th September 1926. Secondly 
what is the exact form of the issue which 
a Court has to determine when consider¬ 
ing the question of its jurisdiction in the 
light of S. 99, Act 3 of 1926. In re¬ 
ference to the first question, whether 
Act 3 of 1926. S. 99 is applicable at all 
to an ejectment or obstruction to posses¬ 
sion occurring before Tth-September 1926 
it has been held by two Judges of this 
Court in Abdul Hakim v. Mukarram 
Ali (1): 

*' tb.at S. 99 can apply only to a dispossesio^ 
which took place after 7th September 1926.” 

It is true that the learned Judges were 
in that case dealing with dispossession 
from a grove, but the language used is 
general. In view of the fact that S. 99 
only deals with procedure, and does not 
affect any vested rights, it is at least 
open to question whether S. 99 is not ap¬ 
plicable to some oases, at any rate of 
ejectment or obstruction to possession of 
date prior to the commencement of the 
Act. 

The second question is concerned with 
the interpretation of S. 99, Act 3 of 1926, 
and more particularly, with the inter- 
pretation of the decision of the majority 
of the Judges in Anaiiti v. Ghhannu (2). 
We think that the effect of the judgment 
of the majority in this Full Bench may 
bo stated as follows: 1. Whether ^the 
suit is cognizable by the Court must be 
determined, in the first place, by the alle¬ 
gations made in the plaint. 2. If upon 
the allegations in tho plaint the suit does 
not appear to bo cognizable by the Court 
the plaint will be returned for presenta¬ 
tion to the proper Court. 3. If, on the 
allegations in the plaint, the Court is of 
opinion that tbesuit is cognizable by the 
Court, mere allegations, whatever they 
may be, in the written statement will 
not oust the jurisdiction of the Court to 
try the suit. 4. It will proceed to try 

the issue as to its jurisdiction, and if it 

- - ‘ - - 

(1) A. I. R. 1930 All. 158=124 I. 0. 478. 

(2) A. I. E, 1930 All. 193=124 I. C. 540=52 
•All. 501 (F.B.). • 
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finds the facts alleged by the plaintiff to 
be true, it will proceed to trial of the 
other issues. 5. If it proceeds to try 
the suit and finds that .the facts alleged 
by the defendant are true, with the re¬ 
sult that it has no jurisdiction, it will 
dismiss the suit; unless even at that late 
stage the plaintiff is allowed to amend 
his plaint so as to make it entertainable 
in a revenue Court, in which case the 
plaint can be returned for presentation 
to the revenue Court. 

The only diflfioulty that arises is in re¬ 
ference to the use of the learned Judges 
of the phrase at p. 503: 

“ If it is found ..that tho facts 

alleged by the defendant are true/* 

and the repetition of practically tho 
same phrase at p. 513, 

“ the allegations made in the written statement 
.found to bo true.” 

Takan'literally, it would be found that 
the allegations in the written statement 
are e. g., the defendant is a land-holder 
the defendant has collected rents, and 
such like statements of facts. We do not 
think however that the words we have 
quoted be taken to mean that the Court 
in trying the issue of jurisdiction must 
literally determine the truth or other¬ 
wise of such allegations. The issue that 
it has to frame in order to determine 
questions of jurisdiction is not whether 
the defendant is a landholder, tenant 
etc., but whether the defendant is 

claiming as a landholder, tenant etc.” 
in the words of S. 99. But wo have it on 
the authority of tho same Full Bench 
decision that the word *' claiming ” can¬ 
not be held to mean merely pleading a 
claim. The issue therefore which the 
Court has to determine is in effect whe¬ 
ther the defendant is claiming as a land¬ 
holder, tenant etc., and whether there is 
a reasonable substance in that claim. 
We think corroboration of our view that 
this was what was intended by the 
learned Judges is to bo found in the pas¬ 
sage at the bottom of p. 512 where they 
S3»y * 

‘‘ it has been said that the object of the legis¬ 
lature was to attract to the revenue Courts all 
suits in which any question of tenancy tights 
is involved. We may accept this, but we may 
also insist that the question must be a real one 
and not merely a litigious allegation. If 
there is a real question the plaintiff will be 
aware of it, and he will either set it out in his 
plaint and have it tried by the revenue Court, 
or he will conceal it and find that his suit is 
dismissed by the civil Court.” 
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Had it been clear that S. 99, Act 3 of 

1926, was applicable to the dispossession 
in question in the present suit, which 
was long prior to 7th September 1926, 
we should have proceeded to apply the 
judgment of the Full Bench and the 
view that we take of it to the present 
case. There is however the initial ques¬ 
tion as to whether S. 99 is applicable at 
all, and in view of the decision of the 
two Judges to which we have already 
referred, we think it desirable that the 
matter should be considered by the Full 
Bench. It has already arisen more than 
once to the knowledge of one of us, and 
calls for authoritative.decision. Another 
point that might have arisen in this 
case is the applicability of S. 121, Act 3 
of 1926, but it does not appear to have 
been raised in either of the Courts below 
by either side or by either Court. 

In view of what we have said, let the 
case be laid before the Hon’ble the Act¬ 
ing Chief Justice with a view to the 
constitution of a Full Bench. Their 
Lordships then referred the matter to 
the Full Bench, which gave its decision 

as under: _ , , . , 

Sulaiman, Ag. C. J.—The plaint as 
it was filed and as it stands unamended 
was merely for a declaration of title on 
the allegation that the plaintiffs were in 
possession. After the arguments were 
over, the plaintiff applied that if they 
were found to be out of possession, a de- 
cree for possession might be passed. The 
plaint may accordingly bo treated as a 
plaint in a suit for declaration of 
title and, in the alternative, for pos¬ 
session. If the new Tenancy Act of 
1926 were to apply, the suit would be 
under S. 121. and in the alternative 

under B. 99 of the Act. 

If a new enactment lays down that a. 
person may under certain conditions sue 
for certain specified reliefs, and be sues 
after the Act has come into force it 
would not. strictly speaking, bo giving 
to the Act a retrospective effect if be 
avails himself of its provisions, ibe 
Act is in force when he is suing, even 
though his cause of action might have 
accrued before the Act was passed, it 
would be a retrospective effect, if we ap¬ 
plied the Act to a suit previously insti¬ 
tuted. The present plaintiffs-tenants 
are being " prevented from obtaining 
possession ” of a part of their bolding, 
and they have also possibly been ejec¬ 


ted.” The Act does not say that the 
ejectment should have been before the 
Act oame into force. It of course im¬ 
plies that they should have boon ejected 
or prevented from obtaining possession, 
before the suit is filed. The expression 
“ otherwise than in accordance with the 
provisions of this Act,” to my mind does 
not mean that even if they had been 
ejected in accordance with the provi¬ 
sions of the previous Tenancy .\ot, they 
have been conferred a right under S. 99. 

A statutory right conferred by a new 
Act may even be made a foundation of 
defence to the plea of res judicata. If| 
the plaintiffs were ejected unlawfully! 
before the new Act, they are perspns 
who have been ejected “ otherwise than 
in accordance with the provisions of this 
Act.” Surely it cannot be said that in 
such a case they have been ejected in 
accordance with the provisions of this 
Act. If the plaintiffs fulfil the require¬ 
ments of the section and bring them¬ 
selves within its scope, there appears to 
bo no reason why they cannot avail 
themselves of a new enabling/section 
which has come into force before the 

suit is actually filed. 

No doubt a substantial right is not as¬ 
sumed to be taken away by a new Act; 
unless it expressly says so. But a right 
to sue in one Court rather than another 
or a right to wait for a particular period 
of time before suing is not a substan¬ 
tive right. The selection of forum and 
the period of limitation aie ordinarily 
matters of procedure only. The seloo- 
tion of a Court in no way affects the 
right of suit itself. The Limitation Act 
does not necessarily extinguish the right, 
though it certainly places a bar against 

the remedy by suit. 

It 800OQS to 1110 that 80 far as tho old 
S. 79 and the new S. 99 are concerned, 
they do not deal at all with the choice 
of Court or the period of limitation. 
Under the former section a right to sue 
was conferred, and that right has been 
re-affirmed under the latter. Indeed, it* 
has been to a certain extent enlarged, 
if not explained. 

' The period of limitation has been 
tailed, if at all, as a result of S. 232 
read with Sob. 4. The forum is fixed 
by virtue of S. 230 read with that 
schedule. There is nothing m b. 9J 
which either curtails the period of limi- 
tation or fixes the forum. This is patent 
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from tliQ fact that if S. 99 wera omittsi 
from Sch. 4, the result as to forum 
and limitation would be different, even 
though the phraseology of S. 99 were to 
be left absolutely untouched. 

The legislature apparently intends 
that disputes relating to agricultural 
lands should be settled in the revenue 
Court, and settled promptly. It con* 
siders that six months provide an ample 
time for a tenant to sue. I would much 
rather consider it a deliberate provision 
than attribute to the legislature a blun¬ 
der due to ignorance that there may be 
hard cases unprovided for. 

Section 230 confers exclusive juri-idic* 
tign on revenue Courts and ousts the 
jurisdiction of the civil Courts of suits 
“ of the nature ” specified in Sch. 4. 
The legislature instead of saying " all 
suits specified in Sch. 4 ” has stated “ all 
suits of the nature specified etc.” It 
would therefore seem to me that if the 
present suit is “ of the nature ” of a 
suit under S. 99, oven though it may 
not strictly come under that section, the 
jurisdiction of the civil Court is barred. 

No doubt under the old Tenancy Act 
it was held that a suit between rival 
•tenants was cognizable by the civil 
Court. But one possible view would 
have been that even a rival tenant could 
obtain adequate relief from the revenue 
Court by impleading the landholder also, 
and therefore the old S. 167 applied to 
his case. There was certainly no bar to 
his impleading the rival tenant in a suit 
under the old S. 95. He might also have 
impleaded the landholder in a suit under 
S. 79 by treating the possession of a per- 
son claiming through the landholder as 
the constructive possession of the land¬ 
holder. Similarly, it was held in a 
number of rulings that if a tenant was 
prevented from obtaining possession, he 
was not “ dispossessed.” Here again a 
different view was possible. Might it 
not be that the legislature has merely 
disapproved of these rulings ? On this 
view the new Act in no way curtails 
the period of limitation or alters the 
forum. 

Again, the only question before a civil 
-Court is one of jurisdiction. The fur- 
thor question, what period of limitation 
would apply' if the suit wore filed in a 
revenue Court is not at all before us. 
Whatever we may say would be a mere 
•obiter dictum and would not be binding 


on the revenue Courts. Revisions and 
appeals arising out of suits under S. 99 
would lie exclusively to revenue Courts. 
In Sch. 4 there is no starting point of 
limitation mentioned where a tenant is 
prevented from obtaining possession as 
distinct from dispossession. It may bo 
that the revenue Courts may hold that 
the six months rule does not apply to 
such prevention. Or it may be that 
they may hold that the right to sue on 
such pievention has been conferred for 
the first time by the new Act which 
would give a fresh start for limitation. 
Or they may hold that such a suit 
is not barred by limitation at all, as 
there is no period of limitation fixed for 
it in the schedule. Or they may say 
that in such a case the cause of action 
accrues year after year, and the rights 
of the parties must be determined irres¬ 
pective of any question of limitation. 
It is unnecessary to speculate what the 
revenue Courts may actually hold as it 
is quite outside our function to do so. 
All that I can say is that when a ques¬ 
tion of limitation is raised it ought to 
be decided in accordance with the law of 
limitation in force at the time of the 
institution of the suit and not that in 
force at the time of the cause of action, 
unless there be any express provision to 
the contrary in the Act itself. 

I would not wish to express any 
opinion on the case of a rent-free 
grantee, who was not a tenant, and it 
is doubtful whether his interest was a 
” holding ” under the old Act. 

I have accordingly grave doubts as to 
the inapplicability of S. 99. But I must 
admit that as a result mainly of some 
of the previous rulings of this Court, 
there might be groat hardship in some 
cases and plaintiffs may be left without 
any remedy. As my learned brethren 
thiqk that the section should not be 
made to apply where a cause of action 
oa an ejeotmenfc had arison boiore tho 
Act was passed, I am not prepared to 
dissent, but solely because of the hard¬ 
ship mentioned above. 

Defendants 1 and 2 are admittedly 
two of the zemindars of the mauza. 
After they obtained ejectment of Badal 
from the revenue Court they con¬ 
sistently took up the position that the 
fixed rate tenancy was extinguished, and 
never said that they continued to be 
co-tenants. I might have been inclined 
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to tho view held by the Board of Re* 
venue that ejectment by a few out of 
several landholders would bring the case 
under the old S. 79 also. The entire 
coparcenary body cannot be treated as 
a corporation or as a single juristic unit. 
All the cosharers are landholders. For 
a person to be a landholder it was not 
necessary under S. 3 (5) of the old Ten¬ 
ancy Act that the whole rent should be 
payable to him. But the majority of ray 
learned brethren think that the ques¬ 
tion does not arise because it is now 
found that the defendants are cotenants, 
and they therefore must have ejected 
the plaintiffs in the capacity of cc-ten- 
ants and not zamindars. As it is not 
disputed that S. 99 of the new Act would 
now cover the case of dispossession by 
some of the landholders only, the ques¬ 
tion has lost its importance. I need 
not therefore consider the position under 
the old S. 79 at any length. 

The fear of a curtailment of the pe- 
Iriod of limitation or of the taking away 
{of any vested right does not apply to a 
'declaratory suit under S. 121, as no 
period of limitation is fixed for such a 
suit. Such a suit is clearly cognizable 
by the revenue Court only, even though 
the' denial of title took place before the 
Act came into force. 

It follows that if the plaintiff alleges 
that he is in possession and claiming the 
declaration against the landholder or 
persons claiming through him, but, in 
the alternative, asks for possession in 
case it be found that ho was out of pos¬ 
session, his plaint is liable to be returned 
for presentation to the revenue Court. 
Tho Court however may require him to 
make up his mind whether be would 
admit his dispossession and ask for re¬ 
covery of possession. If be does not 
admit dispossessionj the Court cannot 
'allow him to lead evidence to show that 
ho is in possession, but” roust return 
tho plaint. If the plaintiff gives up bis 
allegation of being in possession and 
amends his plaint so as to turn the suit 
;into one for recovery of possession on a 
{dispossession which took place before 
(the Act the Court should proceed to 
itry the question of title. 

With regard to the interpretation of 
the rule laid down by the majority of 
tho Judges in the Full Bench case of 
Ananti v. Ckhannti (2) the referring order 
accurately represents it. The word 
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" claiming ” does not moan pleading m 
the written statement. If the suit 
cannot be thrown out on the allegations 
contained in the plaint, the Court must 
proceed to determine the question of 
fact whether the person sued against 
was a landholder, or any person claim¬ 
ing as landholder, or any person claim¬ 
ing through such landholder or person. 
A mere false allegation that he was so 
claiming would not do. The expres- 
slon “ claiming through such landholder 
or person ’ is an adjectival clause quali¬ 
fying the word “person.” It must be 
found that the defendant was such a 
person. One cannot be a person claim¬ 
ing through such landholder or person, 
unless he either derives title from him 
(e. g., a transferee) or holds under him 
(e. g.. as a tbekadar, lessee or tenant, 
etc.) or is authorized by him and is 
acting on his behalf as an agent ^ or 
servant. If such a fact were establish¬ 
ed in investigation by the Court, 
then, unless the Court permits the 
plaintiff to amend bis plaint, the suit 
would have to be dismissed because 
the allegation, on which the plaintiff 
came to Court, that the defendant was 
a mere trespasser, would be found to be 
untrue. 

Mukerji. J. —This is a reference to 
the Full Bench to determine whether 
the suit brought under the following 
circumstances is cognizable by the civil 
Court in which it was instituted, or 
whether it should have been filed in the 
revenue Court. 

The plaintiffs, who are tho respon- 
dents here, are the sons and legal re- 
presentatives of one Bishunath Singh. 
One Badai Lonia was a tenant at fixed 
rate of a bolding comprising six bighas 
odd of land. The tenancy at fixed rate 
being transferable under the law, Badai 
Lonia made a simple mortgage of about 
3/4ths of this holding in favour of 
Bishunath on 28th October 1903. Se¬ 
veral years later, on 20th July 1911, 

’ he sold the remaining area of his hold¬ 
ing to Sumran Singh, the father of de¬ 
fendants 1 and 2, who are the appel¬ 
lants before us. Bishunath Singh 
brought a suit on his mortgage, and made 
Sumran a party to the suit, along with 
the mortgagor, Badai. Bishunath ob¬ 
tained an ex parte decree for sale on 
9th May 1912. In due course the decree 
was executed, the property mortgaged 
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was sold and was purchased by Bishu- 
nath Singh himself, who got delivery 
of possession on 14th October 1915. 
In the meanwhile, Sumran, who was a 
cosharer in the village, took steps to 
have Badal ojecbed, and took delivery 
of possession as against Badal on 
25th June 1912. To these ejectment 
proceedings Bishunath was no party, 
and the lower appellate Court has 
found that the ejectment proceedings 
were fraudulent and held behind the back 
of Bishunath Singh in order to injure 
him. Bishunath Singh's name was recor¬ 
ded in the revenue papers by an order 
dated 8th March 1917, in spite of Sum- 
ran's objection to the contrary. 

It appears that the fixed rate tenancy 
is in the possession of certain subtenants, 
and they pay rent. Bishunath Singh 
sued the subtenants for recovery of root, 
but the subtenants pleaded that they 
had paid their rent in good faith to 
Sumran Singh. The suits succeeded in 
the first Court, but were lost in the 
Court of appeal, which gave its judgment 
on 4th April 1923. Thereupon, the res¬ 
pondents brought the suit out of w'hich 
this appeal has arisen to obtain a decla¬ 
ration that they were the owners of 
3/4tb8 of the holding, and to that extent 
were entitled to recover the rents from 
the subtenants. While the suit was 
still pending in the Court of first instance, 
the plaintiffs asked for possession. The 
plaintiffs’ case was that the principal 
parties, that Is to say, the plaintiffs and 
defendants 1 and 2, were co-tenants, and 
the defendants as holders of a fractional 
share in the tenancy had no right to 
usurp the entire rent payable by the 
subtenants. 

The defence was that defendants 1 
and 2 were in possession as zamindars, 
having ejected Badal before Bishunath 
could pub the tenancy to auction sale in 
pursuance of bis mortgage decree. They 
also pleaded that the suit was nob cogni¬ 
zable by the civil Court, and was barred 
by the six months' rule of limitation, inas¬ 
much as S. 79, Tenancy Act, 1901, ap¬ 
plied to the case. 

The first Court dismissed the suit on 
the ground that the plainbiffs-tenants’ 
rights had come to an end. In appeal by 
the plaintiffs, the subtenants wore ex¬ 
empted on the ground that the main 
contest lay between the plaintiffs and 
defendants 1 aud 2. The appellate Court 


found that the ejectment proceedings 
were bad and collusive, that the defen¬ 
dants’ father could nob have ejected the 
mortgagor tenant, because the former 
himself was liable to pay the rent, being 
a fractional owner of the tenancy, that 
the land being actually in the possession 
of subtenants, there could have been no 
dispossession of the plaintiffs and that, 
in any case, the dispossession of the 
plaintiffs w'as not by a zamindar, bub by 
a co-tenant. The learned Subordinate 
Judge also found that defendants 1 and 
2 were not the sole zamindars of the 
holding in question but were one of 35 or 
36 cosharers owning the holding. On 
the question of jurisdiction both the 
Courts below held that the suit was 
cognizable by the civil Court. 

In appeal the question is whether the 
suit was cognizable by the civll^ Court. 
The argument of the appellants is that 
the suit is between co-tenants, and there¬ 
fore falls withing the purview of S. 99, 
Tenancy Act of 1926, and that being the 
case, S. 230. Tenancy Act of 1926, barred 
the jurisdiction of the civil Court. 

There can be no doubt that a suit bet¬ 
ween lival tenants falls within the pur.‘ 
view of S. 99. inasmuch as it is a suit by' 
a tenant against a person claiming, 
through the landholder. It was held by 
a Full Bench of three Judges in the case 

ot Sahdeo V. Budhai (Z) th&t & suit bet-' 
ween co-tenants falls within the purview 
of S. 99, Tenancy \ot of 1926 The words! 
“claiming through” in Cl. (b), S. 99, mean, 
holding a derivative title from the land¬ 
holder. The idea is that where a suit is 
against a landholder or a person who 
prebends to be a land-holder, having a 
right to eject the plaintiff, or where the 
suit is against a person holding » 
vative title from such landholder or 
person claiming as above, the suit should^ 
L governed by S. 99. Tenancy Act of; 
1926. “Claiming through cannot mean| 
raising a plea by way of defence or mak- 
in« a false claim without the shadow of^ 
title Here in this case, the defendants 
are pureshaers of a quarter share of the 
fixed rate tenancyi and therefore they 
are persons who "claim through" the 
landholder. The suit is, on the face of 

it, governed by S. 99. ^ . o no 

The question however is whether b. 99 

has a ret rospective effect, and applies to 

^(3) A. I. R-1939 All. 571=11.7 I. 0. 337=51. 

.411. 853 (S.B.). 
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a oase where the oause of action arose 
before the Act came into force. In the 
oase before us the Court below has gran¬ 
ted a decree for possession, and there¬ 
fore we must take it that the prayer for 
amendment of the plaint for granting 
possession was allowed by the lower 
appellate Court. The dispossession in 
this case must be taken to have taken 
place in 1923, when the appellate Court 
decided against the plaintiffs. The plain¬ 
tiffs’ cause of action, for the suit for 
claiming possession arose in 1923, namely, 
more than three years prior to the coming 
into force of the Act of 1926. As stated 
above, the question is : Does this Act 
apply ? If it does, the suit was wrongly 
brought in the civil Court, and it will be 
our duty to return the plaint to the 
plaintiffs for presentation to the proper 
Court. 

There are solid reasons against hold¬ 
ing that S. 99 has a retrospective effect. 

Section 99 is not a rule of procedure 
of adjective law. It professes to lay 
down remedies for a wrong. The law 
of remedies is substantive law, and there¬ 
fore ordinarily the law will have no 
retrospective effect. This is a well-known 
proposition of law, for which no autho¬ 
rity need be quoted. It is, no doubt, 
open to the legislature to enact a sub¬ 
stantive rule of law and yet to give it a 
retrospective effect. But the presump¬ 
tion as regards interpretation is that, 
unle-s and until the legislature gives the 
clearest indication that a rule of substan- 
tive law will have a retrospective effect, 
the Court will not give the rule that 
effect. 

In Craies' Statute Law (Edn. 3 by 
Pease and Gorman) there appears the 
following opinion at p. 326 : 

“If the enactment is expressed in language 
which is clearly capable of cither interpretation, 
it ought to be construed as prospective only. 

Again the book quotes Lord O'Hagan 
as having pronounced the following : 

"Unless there is some declared intention 
of the legislature clear and unequivocal or uri- 
less thot6 arc eoinc citcuxnstttDces reodcnog it 
inevitable that we should take the other view, 
we arc to presume that an Act ie prospective and 
not retrospective.** • 

At p. 330 appear the following obser¬ 
vations: , . ... 

"It 1 b a well recognized rule that statutes 
should bo interpreted, if possible, so as to res* 
peot TOBted rights.” 

Again : ... 

"In the absence of anything in an Act to 


show that it is to have a rotrospoctivo effect, 
it oaunot be so construed as to have the effect 
of altering the law applicable to a claim m 
litigation at the time that Act is pas^sod.” 

I may lay emphasis on the last quota¬ 
tion. Again at p. 331 wo have the fol¬ 
lowing : 

"It seems a strong thing to bold that the 
legislature could have meant that a party who. 
under a contract made prior to the Act, had as 
perfect a title to recover a sum of money as be 
had to any of his personal property, should be 
totally deprived of it without compensation.” 

I have quoted enough from the book 
to show that where an existing right is 
likely to be taken away by the operation 
of an Act, unless there is something 
which compels a Court to give the Act a 
retrospective effect, it will not give the 
Act that effect. 

In the light thus thrown by decided 
cases, on the authority of which the 
observations quoted in Craies are based, 
I shall consider the provisions of S. 99. 

So far as the Allahabad High Court rs 
concerned, it was settled law that a suit 
between rival tenants was cognizable by 
civil Court, and the rule of limitation 
applicable was 12 years. No doubt some 
Judges have expressed a doubt as to the 
correctness of this proposition, but the 
proposition has been so long held in this 
Court that the rule laid down amounted 
to a rule of law. It is not necessary to 
quota authorities on the point. In view 
of this rule of law, the plaintiffs conld 
very well wait for four years before they 
instituted the suit in 1927 to recover 
possession from their co-tenants. If the 
plaintiffs are now told that S. 99 applied 
to their case because the suit fell with¬ 
in the language of S. 99, the result would 
be that the plaintiffs would find that the 
six months' rule of limitation, under 
Art. 12, Sch. 2, Tenancy Act of 1926, ap¬ 
plied to their case, and their suit was 
already time oarred in October 1923, well 
nigh thieo years before the Act of 1926 
came into force. This is a position whioh 
is hardly desirable. It was argued that 
the legislature really disapproved of the 
decisions of the High Court in which it 
was held that suits between tenants were 
covered by the Civil Procedure Code and 
not by the Tenancy Act of 19^1, .and 
really gave effect to a decision of the 
Board of Revenue to the contrary. This 
may be so ; but did the legislature say 
in so many words, or by necessary impli¬ 
cation, that they were not only overrul¬ 
ing the opinion of the Allahabad High 
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Court, but wero also giving the law 
framed by thom a retrospective effect, 
with the result described above ? I fear 
there is no such indication of the mind 
of the legislature to be found within the 
four corners of S. 99. 

Again, there is a number of cases in 
which similar hardships would accrue. 

A rent-free grantee was not a tenant 
under the Tenancy Act of 1901, nor is he 
a tenant under the Tenancy Act of 1926. 
Yet the legislature has deemed it ht to 
put him down with a tenant under the 
rule enacted in S. 99 of the Act of 1926. 
A rent-free grantee, not being a tenant, 
did not come within the purview of S. 79, 
Tenancy Act of 1901, which provided 
remedies for ejectment by a landholder. 
A rent-free grantee’s suit, in case of 
ejectment by a landholder, was therefore, 
before the passing of the Act of 1926, 
cognizable by the civil Court, and the 
rule of limitation applicable to such a suit 
wasJ.2 years, and not 6 months. Suppos¬ 
ing that a rent-free grantee was ejected a 
year before the Act of 1926 came into 
force. When he brings his suit for re¬ 
covery of his land against the landholder, 
he finds, if S. 99 applies, that he has to go 
to the revenue Court. So far there is no 
harm. But he finds also that his suit, by 
the application of Art. 12, Sch. 4, Act of 
1926, was already barred by time, six 
months prior to the promulgation of the 
Act of 1926. Is it a position desirable ? 
Are we bound to hold that S. 99 has a 
retrospective effect, although the result 
of such retrospective effect would be so 
disastrous ? 

Again, let us take the case of a suit by 
a tenant against a person who claims to 
be a landholder, although ho may not 
bo one. Such a suit, before S. 99 came 
into force, was undoubtedly a suit cogni¬ 
zable by the civil Court, and governed 
by 12 years’ rule of limitation. If the 
tenant was dispossessed by a person 
claiming to hold the position of a land¬ 
holder, and claiming a right to eject the 
tenant, more than six months before the 
passing of the Act of 1926, he will find, 
when ho brings his suit under S. 99, 
that it was already time-barred at the 
date of the institution of the suit, al¬ 
though ho never had any reason to sup¬ 
pose that he should bring his suit so 
quickly. 

Then again, let us take the case of a 
tenant who got a seven years’ lease from 


the landholder. Det us suppose that 
having paid the premium and obtained 
a written and registered lease, the 
tenant is unable to get possession, and 
he must bring a suit. To such a suit 
S. 79 of the Act of 1901 did not apply, 
for it was no case of ejectment. It was 
accordingly held by this Court that the 
tenant’s suit, in the circumstances, 
would lie in the civil Court, and the rule 
of limitation would be 12 years. If the 
tenant, after the passing of this Act, 
brings his suit within a year of his 
cause of action, namely, the date of the 
execution of the lease in his favour, he 
would be told that his suit was already 
time barred within six months of the 
arising of his cause of action. This 
is a contingency which must be avoided, 
and we must hold that S. 99 has not a 
retrospective effect. 

Examples may be multiplied to show 
that similar hardships would arise in 
other oases also. 

But it has been argued that hardship 
is no good reason for interpreting a law 
otherwise than it should be interpreted, 
that if any hardship arises, it is not on 
account of an application of S. 99, but 
by the application of the rule of limita¬ 
tion. which is only a procedural law, 
and that when S. 99 gives only a right 
of suit and says that a tenant and others 
mentioned there * may sue,” S. 99 must 
be applied. I shall consider this argument 
seriatim. 

Before I take up any of these argu¬ 
ments, I will point out that the language 
of S. 99 of the Act of 1926 also points to 
the conclusion that it is applicable only 
when a cause of action arises after the 
Act has come into force. It contains 
the words ‘‘otherwise than in accordance 
with the provisions of this Act. A plain¬ 
tiff is allowed to sue under S. 99, and to 
ask for the remedies prescribed by it 

where he finds himself ejected from, or 

prevented from obtaining possession of 
his holding. How can it be said, if the 
ejectment of the plaintiff took place, or 
if the prevention from obtaining posses¬ 
sion took place, before the Act came into 
force. Supposing the plaintiff described 
above wants to bring his suit at once 
and there is no Act of 1926 in force, how 
will ha know that he has been ejected 
from, or prevented from obtaining pos¬ 
session of his holding ” otherwise than 
in accordance with the provisions of the 
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Act of 1926?” It has been argued that 
the words “ otherwise than in accordance 
with the provisions of this Act ” mean 
nothing but this:" otherwise than in ac¬ 
cordance with law." If that was so, it 
would have been much easier and more 
expressive to use the latter expression 
than the former. By using the words 
"this Act," I should think the legislature 
intended that this S. 99 should apply 
only where the cause of action arises 
after the Act has come into force. 

Now I take up the three arguments 
which I have noticed above. 

First I take up the question whether 
the hardship alluded to above is caused 
by S. 99, or by the application of the 
law of limitation, and whether therefore 
we should apply S. 99, irrespective of 
the consequences due to the applica¬ 
tion of the law of limitation. In my 
opinion, this argument is only partial, 
and does not take notice of the full 
consequence of the application of S. 99. 
S. 99 cannot be read apart from the law 
of limitation that is applicable to a suit 
under S. 99. The argument of hardship 
is advanced only to show that it was 
not the intention of the legislature to 
apply S. 99 to cases in which the cause 
of action arose before the enforcement 
of the Act. If we were otherwise certain 
that 8. 99 must be applied to a suit of 
the nature described in S. 99, then it 
would be immaterial for the purposes 
of the Court administering justice, whe¬ 
ther the law of limitation adversely 
affected or not the litigants : for then 
we can take it that the legislature did 
not care if some cases of hardship did 
occur. But it is precisely because we 
do not know in clear terms that the 
legislature meant to apply S. 99 to cases 
where the cause of action arose before 
the law came into force, and because we 
know that as a matter of principle, sub¬ 
stantive law, or indeed any law, is not 
to be given a retrospective effect, unless 
the intention is clear on the point, that 
we have to look to the consequences of 
the application of the law. So much for 
the first and second arguments. 

The third argument is that the words 
'* may sue ” only make the section an 
enabling one, and not a compulsory one, 
and wherever the facts of the case 
bring it within the language of S. 99, it 
must be applied. This again, in my 
opinion, is a fallacious argument. Where 


S. 99 does not apply, because the cause 
of action arose before S. 99 became the 
law, the suit is based, not on S. 99, but 
on older law, i. e., either the Civil Proce¬ 
dure Code or the Tenancy Act of 1901. 
The present suit is not under S. 99 of the 
Act of 1926, and there is no compulsion 
on the plaintiffs to sue according to 
S. 99. 

I come to the conclusion, then, that 
to the case before us, namely, to a suit 
by a tenant against a co-tenant for re¬ 
covery of possession, on the ground that 
he was dispossessed in 1923, S. 99 has no 
application. 

It follows that the plaintiffs’ remedy 
is in the civil Court. 

On the allegations made in the plaint, 
the suit was cognizable by the civil 
Court. The suit was taken cognizance 
of by the civil Court. Although the 
plaintiffs alleged in the plaint that they 
had been dispossessed by a co-tenant, it 
was open to the defendants to show that 
they (the defendants) had dispossessed 
the plaintiffs, not in their capacity of 
tenants, but in their capacity of zarain- 
dars. In other words, if the defendants 
succeeded in showing that they were the 
zamindars of the fields in question, and 
that they had dispossessed the plaintiffs 
in their (defendants’) capacity as zamin¬ 
dars, the Court would be bound to find 
that it was a case to which S. 79 of the 
Act of 1901 applied, and the suit would 
be thrown out on the ground that the 
plaintiffs came to Court on a false cause 
of action, which did nob give the civil 
Court jurisdiction to try the suit. Bub 
such is not the case here. It has been 
found that the plaintiffs’ allegation is 
true, namely, that they were dispossessed 
by tbeir co-tenants. 

The rule of limitation for a suit like 
this, in which the cause of action arose 
in 1923, was 12 years, and the present 
suit is within that time. The result is 
that the suit was rightly decreed by the 
lower appellate Court. 

I would, for the foregoing reasons, 
dismiss the appeal with costs, including 
counsel's fees in this Court on the 
higher scale. 

Boys, J. —This case was referred to 
a Bench by Bajpai, J. sitting singly. 

It came up for hearing before myself 
and Smith, J. 

Before us, the Eivision Bench, thecas© 
was argued as if the plaint was framed 



616 Allahabad 


1931 


Eam Karan v. Ram Das (FB) (Boys, J.) 


as asking for relief against a trespasser. 
It is immaterial now to consider why 
this view of the case was accepted in 
argument, but it may be that it was to 
some extent due to the pleadings in 
para. 3 of the plaint, and paras. 13 and 
16 of the written statement. Ihe case 
was therefore argued before the Division 
Bench with reference to the effect on it 
of the decision in Ananti v. Chhaniiu (2), 
where it was held that where the plain- 
tifl sues as a tenant alleging the defen* 
dant to be a trespasser, tlie case is cog¬ 
nisable by the civil Court. As the Divi¬ 
sion Bench was in some doubt as to the 
meaning of the Full Bench when speak¬ 
ing of the issues to be tried by the civil 
Court, the case was referred to a stronger 
Bench with a view to interpret that part 
of the Full Bench decision in reference 
to which the Division Bench was in 
doubt. We were further of opinion that 
an important point was involved in the 
case, namely, as to the applicability of 
S. 99, Tenancy Act 3 of 1926, to cases 
whore the ejectment, or the date on 
which the plaintiff first began to be 
resisted in obtaining possession, was 
prior to the commencement of the Act. 

On the case coming before a Full 
Bench of three Judges, attention was 
drawn specifically to para. 1 of the 
plaint which suggests that the position 
taken by the plaintiff was that he as co- 
tenant of three-quarters of an undivided 
fixed rate tenancy was being resisted by 
the defendants as co-tenants of the re¬ 
maining quarter. In this aspect of the 
case, it is manifest that the decision of 
this Court applicable is nob Ananti v. 
Chhannu but ' Sahdeo v. Bhudai (3), in 
which it was held that where a plaintiff 
sues for possession as co-tenant, alleg¬ 
ing the defendant to be a co-tenant, he 
must go to the revenue Court. 

If this is all that there was in the 
case the appeal would have had to be 
allowed. 

There remained however the question 
of the applicability of S. 99, and with 
this may be considered also the applica¬ 
bility 6f S. 121 also, of Act 3 of 1926. 
S. 121. again, was not relied on in argu- 
ment before the Division Bench, but in 
our referring order we made reference to 
this section as requiring consideration. 

I have no hesitation in holding that 
Ss. 99 and 121 both deal with substan¬ 
tive rights and are not matters of adjec¬ 


tive law. They both declare the right ofl 
the plaintiff in certain circumstances to| 
sue. They have nothing to do with the 
question of venue, or any other matter of 
procedure; these matters are provided 
for by S. 230 read with Sch. 4. Nor 
have they even anything to do with thel 
question of limitation. 

To consider S. 99 first; I am of opinion 
that it is not applicable to any ejectment 
or resistance to possession, which eject¬ 
ment occurred or resistance commenced 
before the passing of Act 3 of 1926. 

In the first place it does not apply to 
any ejectment, etc., which has been 
effected “otherwise than in accordance 
with the provisions of this Act.’’ These 
words are ambiguous. Literally read, 
they clearly suggest that the Act is only 
intended to be applicable to circum¬ 
stances occurring after the commence¬ 
ment of the Act, for a person could not 
be ejected or prevented from obtaining 
possession in accordance with the pro¬ 
visions of this Act before the Act came 
into force. On the other hand, to read 
the Act thus literally would mean to 
hold, in the first place, that a person, 
who had been lawfully ejected prior to 
the Act under the previously existing 
law. could be said not to have been ejec¬ 
ted “in accordance with the provisions of 


this Act,” and therefore under S. 99 a 
right of suit would be conferred by S.99. 
This is manifestly absurd, but in effect 
any such absurdity would bo prevented 
by the principle of res judicata. 

I am disposed to think, that the exis¬ 
tence of these saving words and the form 
in which they occur, may be very simply 
accounted for. A draftsman would natu¬ 
rally set out to say the circumstances 
under which a person ejected, etc., could 
sue. It would then occur to the drafts¬ 
man or to somebody else; 

“But vou have given him a right to 
ejected.” and thu would cover even lawful 
ejectmeot under this very Act* 

This would suggest naturally incorpo¬ 
ration of the words “otherwise than m 
accordance with the provisions of this 
Act.” It might have ocenrred, but evi¬ 
dently did nob occur, to the drafts¬ 
man that there was also the case of 
ejeobmeob according to law under the 
previous Act. 

Enough has been said to indicate tbab 
the words are ambiguous, and no amount 
of speculation can remove that ambi- 
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guiby ; and that being so, the most bone- 
fioial interpretation must bo given to the 
words, and that is, that the Act does not 
apply to events occurring before the Act 
came into force. That is the most bene- 
ficial interpretation manifestly, for other¬ 
wise a suit • might by the hysher con¬ 
struction bo barred by limitation and 
might, owing to the change in the law. 
he barred by limitation months or years 
before the Act came into force. 

It is true that in c:rtain cases a new 
period of limitation may bar the remedy 
which a plaintiff would have had before 
-the statute came into force giving the 
new period of limitation, but I cannot 
find anywhere that this is a hard and 
fast rule applicable without exception to 
all cases, and it appears to me that the 
present is a case to which certain remarks 
of Lord Campbell, C. J.. ai^ 
applicable. I quote from 
Law, Bdn. 4 of Hardcastle on Statutory 

Law, 1907, p. 331 ; ,. . ., j 

“ The question arose whether this Act bad < 
retrospective operation and was to a-PPb'to cas®® 
of damage done before its passing. The Court 
decided that it was retrospective, and Lord 
Oampbell. C. J., in giving judgment, s^d. If 
the Act bad come into immediate y 

^{tet the time of its being passed, ^he hardship 
would have been so great that we might h 
inferred au intention on the part of the legis 
laturo not to give it a retrospective operation, 
Int wben we see that it contains a provision 
fliiaoendinc its operation for six weeks, that must 

taken as an intimation that the logisUturo 
be taken as -a »be neriod of time within 

that removes all difficultj. 

Now in the presanb caso the hardship 
caused by bolding the Act to be m the 

senao we are now considering retroactive 
is manifest, and in the Act itself there 
is no period of grace allowed to suggest 
that it was intended to be so retroactive. 
The Act came into force within seven 
days (i. 0. the necessary period 
ing and notifying in the Gazette) fro 
the date of the Governor-General s assent. 

As to S. 121 it has been established 
before us that on the pleadings as even¬ 
tually settled this must be regarded as 
not merely a suit for a declaration but a 

suit also for possession. . 

I would therefore hold that the civil 

Court had jurisdiction and dismiss t e 
appeal. 

King, J.—I agree with Mukerji. J.. 
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that the jurisdiebien of the civil Court to 
try the suit is not ousted by S. 99 read 
with S. 230, Agra Tenancy Act, 192G. 

As the lower appellate Court has 
granted a decree for a declaration and for 
possession, we must take it that the 
plaintiff was allowed to amend his plaint 
by adding a prayer for possession. Before 
this amendment of the plaint the plain¬ 
tiff sought merely a declaration of his 
right as tenant. The jurisdiction of the 
civil Court to try such a suit was clearly 
barred by S. 121 road with S. 230. Ten¬ 
ancy Act. 1926. The material allegations 
and reliefs set forth in the amended 
plaint may be taken to be briefly as 
follows: The parties are co-tenants of a 
fixed rate bolding, the plaintiff having a 
three-fourths share and the defendants a 
one-fourth share. The holding is cul¬ 
tivated by subtenants. The defendants 
collect the whole rent fDom the sub¬ 
tenants and deny the plaintiff s right to 
any share of rent, and thus have wremg- 
fully dispossessed the plaintiff. The 
cause of action arose on 4th April 19-0 
when the plaintiff’s reut-suit was dis¬ 
missed by the appellate Court, and also 
in June 1925 when the defendants denied 
the plaintiff’s title. The plaintiff prays 
for a declaration of title to three-fourths 
of the holding and for recovery of possos- 

If we ignore the date of the cause of 
action, then the suit cloaily falls within 
the scope of S. 99. Agra Tenancy Act, 
1926, and the jurisdiction of the civil 

Court is barred by S. 230. 

The main question for our determina¬ 
tion therefore is whether S. 99 applies 
to a suit when the cause of action (i.e., the 
wrongful ejectment, or the wrongful pre¬ 
vention from obtaining possession) arose 
before 7bh September 1926 when the Agra 
Tenancy Act of 1926 came into force. 

I think this question should be answered 
in the negative, partly on general prin¬ 
ciples of interpretation, but mainly on 
the interpretation of S. 99 itself. 

Before the Tenancy Act of 1926 came 
into force the plaintiff had a vested right 
of suing the defendants, his co-tenants, 
who had wrongfully dispossessed him, for 
recovery of iiossession. The suit lay in 
the civil Court, as S. 79. Tenancy Act. 
1901. only applied to a suit by a tenant 
against his landholder. The plaintiffs 
case was that the defendants ejected him 
as co-tenants and not as landholders, and 
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the Court below has found this to be 
correct. The period of limitation was 12 
years. We may take the cause of action 
to have accrued on 4th April 1923 when 
the plaintiff’s rent suit was dismissed by 
the appellate Court. It is clear therefore 
that the plaintiff had a vested right of 
suit on 6th September 1926. Did he lose 
that right on 7th September 1926 when 
the new Act came into force ? 

Now it is a well recognized rule that 
statutes should be interpreted, if possible, 
so as to respect vested rights : Craies 
on Statute Law, Edn. 3, p. 330. Many 
cases might be cited to show that Courts 
have refused to allow statutes to have 
retrospective effect, although their lang¬ 
uage seemed to imply that such was the 
intention of the legislature, because, if 
the statutes had been so construed, vested 
rights would have been defeated. 

The Gaming Act, 1922 repealed S. 2, 
Gaming Act, *1835 (which made money 
paid to the holder of securities given for 
consideration arising out of certain gam¬ 
ing transactions recoverable from the 
person to whom the securities were origi¬ 
nally given) and enacted that : 

“ no action for the recovery of money under the 
said section shall be entertained in any Court.” 

In Henshall v. Porter (4), McCardie, J., 
held that in accordance with well-estab¬ 
lished rules of construction, as well as 
by virtue of S. 38 (2), Interpretation 
Act, 1889, the Act of 1922 does not 
prevent the bringing of an action under 
the repealed section of the Act of 1835, 
after the date when the repealing Act 
came into force, in respect of a cause of 
action which had arisen before that 
date. 

It must be observed that S. 38 (2), 
Interpretation Act, 1889, is almost ver¬ 
bally identical with S. 6, XJ. P. General 
Clauses Act, 1904. 

In accordance with well-established 
rules of interpretation therefore S. 99 
must not be construed as defeating the 
plaintiff's vested right of suing for re¬ 
covery of possession unless the legis¬ 
lature makes it perfectly clear that this 
was their intention. 

Now if we construe S. 99 as applying 
to suits where the cause of action arose 
before the 7th September 1926, it is 
clear that the plaintiff is absolutely de¬ 
prived o^f his remedy. The period of 

~(4J [1923] 2 K.B. 193=92 L.J. K.B. 86(j=39 
T.L.K. 409=67 S.J. 637=129 L.T. 443. 


limitation for a suit under S. 99 is six 
months from the date of wrongful dis¬ 
possession. This means that the suit 
became time barred on 5th October 1923, 
about three years before the Act of 1926 
came into force. 

It is argued that the time within 
which a suit must be instituted is a 
qnestion of procedure and there is no 
vested right in procedure. This is true, 
but in the present case if S. 99 were held 
applicable it would not merely mean 
that the plaintiff must sue in the re¬ 
venue Court instead of in the civil Court 
and that be must 61e his suit within a 
shorter period. It means that the plain¬ 
tiff cannot sue at all, as his suit had be¬ 
come time barred long before the new 
Act came into force. Hence the altera¬ 
tion in the rule of procedure would op¬ 
erate as an alteration of substantive law 
in absolutely depriving the plaintiff of 
his remedy. This is an undoubted hard¬ 
ship, and this case is by no means likely 
to be an isolated or exceptional case. 


These considerations emphasize the 
duty of the Court to interpret the statute, 
if possible, so as to respect vested rights. 

Turning now to the consideration of 
the language of S. 99 I think it may be 
fairly held to indicate that it is not in¬ 
tended to apply to cases where the cause 
of action arose before 7th September 


1926. 

Section 99 provides for a suit by a 
tenant. . . . ejected from or prevented 
from obtaining possession of his bol¬ 
ding. . . . “ otherwise than in accor- 
dance with the provisions of this Act. I 
lay stress on the last words. This Act 
means of course the Act of 1926. 
take the case of a tenant ejected m 19--3. 
It was obviously impossible at the time 
of the ejectment to determine whether 
he%vas. or not. ejected in aoeordanoe 
with the Act of 1926. S. 99 clearly 
sould not apply to such a case unless we 
amplify the phrase so as to mean 

• otherwise lhau in accord-anee with the pro- 
i-isions of this Act, if this Act had been in force 
n,nA rtf the eiectment.” 


But this is very far fetched. I think 
the language of the section shows that 
it was only intended to apply to cases 
where the cause of action arose after the 
Act of 1926 came into force. It is only in 
such cases that it is possible to decide- 
whether the dispossession was, or was 
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not, in aocordanco with the provisions of 
the Act of 1926. * 

I hold therefore both upon the general 
rules of interpretation, and upon the 
interpretation of the section itself, that 
S. 99 does not apply to this suit, as the 
cause of action arose before 7th Septem¬ 
ber 1926. The civil Court therefore had 
jurisdiction to try the suit. I agree that 
the appeal should be dismissed with 
costs. 

Bajpai. J. —I agree generally with the 
opinion of the Acting Chief Justice, but 
like him I am not prepared to dissent 
from the order proposed by the majority 
of the Bench. 

I only wish to point out that T am of 
the opinion that the law of limitation is 
a law of procedure and the general rule 
is that a statute of limitation is retros- 
pective in its operation and governs all 
proceedings from the moment of its en¬ 
actment, oven though the cause of action 
might accrue before the Act came into 
force. In Soni Ham v. Kanhahja Lai (5), 
their Lordships of the Privy Council held 
that in a suit brought on 4tb March 
1907 for the redemption of a mortgage, 
dated 2nd January 1842, the law of limi¬ 
tation applicable to the case was not 
Act 14 of 1859, the law in force on the 
date of the acknowledgments, but Act 15 
of 1877 which was in force at the time 
of the institution of the suit. 

It is said that the application of this 
principle might work great hardship in 
cases where the legislature in its wisdom 
curtails by a new enactment the period 
of limitation prescribed for a particular 
kind of suit, for it might well happen 
that a litigant in the belief that he had, 
for instance the 12 years for instituting 
the suit after accrualof the cause of action 
might wait for seven years and then, if a 
new Act is passed and the period is cut 
do;^ to six years, he will not bo enti¬ 
tled to maintain a suit, because bo would 
be beyond time by a year on the date the 
now Act came into force and bis right 
would be lost for no fault of his whatso¬ 
ever. This argument assumes that a 
legislature would adopt such a drastic 
measure without making provisions for 
oases of this kind by inserting a period of 
grace. I am therefore of the opinion 
that no argument can be advanced based 
only on the hardship of the situation, be- 

(5) [1913] 35 All. !227s=l9 I.C. 291=40 I.A. 74 

f r« ^ \ . 


cause I am sure that where the legis¬ 
lature cuts down the period of limitation, 
it will always provide for bard oases by 
puttieg in a period of grace. 

When a period of limitation is pres-j 
oribed for the institution of a particular 
suit, it does not create any right in 
favour of anybody ; but simply pres¬ 
cribes that a suit of that nature has to 
be filed within that particular period 
and, if it is not so filed, the remedy is 
lost, although the right remains. That 
the right remains and is not extinguished 
is clear by the fact that, if a now enact¬ 
ment is passed and prescribes a longer 
period of limitation, the suer would be 
entitled to avail himself of that extended 
period of limitation and obtain redress. 
I wish however to make it clear that the 
law of limitation is not always a purely 
adjective law, inasmuch as in certain 
cases it provides for the creation of rights 
by prescription, and the corresponding 
extinction of rights (S. 28, Lim. Act of 
1908), and if those rights have vested in 
individuals under one law of limitation,, 
they cannot be divested by the introduc¬ 
tion of a now law of limitation or by an 
amendment in the law. It is only when, 
the retrospective application of a statute] 
of limitation would destroy vested rights 
that it is not to be ’construed retrospec-' 
tively ; otherwise the ordinary rule is 
that rules of limitation are rules of pro-, 
cedure and no one has a vested right ini 
any period of limitation. 

By the Court.—The suit, as amended' 
by the addition of the prayer for posses 
sion, was cognizable by the civil Court, 
and we accordingly dismiss the appeal 
with costs, including counsel's fee in this 
Court on the higher scale. 

b.v./r.k. Appeal dismissed. 
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SCLAIMAN, AG. C. J. and B.VJIMI, J. 

Bishen Sarup —Applicant. 


v. 

A/. Abdul Sawiai—Opposite Party. 
First Appeal No. 107 of 1930, Decided 
on 17th March 1931, against order of 
Dist. Judge, Agra, D/- 17tb April 1930. 

(a) Evidence Act (1872), S. 74 -General 
power* of* attorney. 

A copy ot the general power*of-atlorney cau* 
not be obtained by any person wbo is no party 

to the deed. ^ 

(b) Evidence Act (1872), S. 74 (2)—S. 74l2j 

doe. not apply to document "o* 

before Sub- 
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Registrar under Registration Act (1908), 
S. 33 (1) (a). 

Section 74 (2) cinnot apply to a document 
executed and authenticated before the Sub- 
Registrar under S. 33 (1) (a). Registration Act, 
hut not registered, and when the original is not 
forthcoming it is open to a party to prove a 
private copy of it in the way allowed bv law. 

[P 650 C 2] 

(c) Transfer of Property Act (1882), S. 106 
—Notice is not required to fixed term lease. 

Section 106 does not apply to the case of a 
lessee tor a fixed term when the term has ex¬ 
pired. [P 650 C 2] 

(d) Transfer of Properly Act (1882J, S. 116 
—S. 116 regulates rights of lessor and lessee 
inter se. 

The provisions contained in S. 116 regulate 
the rights of the lessor and the lessee inter se 
when a suit for ejectment is brought.[P 651 C 1] 

(e) Ejectment—Suit by lessee against per¬ 
son continuing in possession impleading les¬ 
sor is maintainable. 

A suit by the pLaintiff as lessee against defen¬ 
dant who is continuing in possession is main¬ 
tainable without a proper ejectment suit hav¬ 
ing been brought bv the lessor himself when the 
les-sor is impleaded as another defendant. 

^ [P 651 0 1] 

N. P. Asthana and Daij Nath Sahai 
for AppUcanfe. 

N. C. Vaish, P. L. Banerji and Shabbir 
Tbusain —for Opposite Party. 

SuUiman, Ag. C. J.— This is a defen- 
dant’s appeal arising out of a suit for 
recovery of possession on the strength of 
a lease. Defendant 2 is the owner of the 
property which consists of a quarry to be 
worked. He had granted a lease in favour 
of defendant 1 which was to expire at the 
end of May 1928. Another lease was exe¬ 
cuted by Pahlad Narain, professing to bo 
the general attorney of the owner, on 
lObh April 1926, in favour of the plain- 
tilT for a period of 10 years to come into 
effect from June 1928 on the expiry of 
the lease in favour of defendant 1. 

The plaintiff alleged that he had not 
obtained possession and accordingly sued 
to recover possession. He impleaded 
both the owner and the former lessee as 
defendants. On behalf of the defendants 
it was denied that any valid lease was 
executed by Pahlad Narain. On behalf 
of the owner it was urged that the al¬ 
leged agent bad no authority to grant 
any such lease. There was also a plea 
of want of notice under S. 106. A few 
other pleas also were taken. 

The learned Subordinate Judge framed 
no less than seven issues, bub disposed 
of the case on his findings of fact on 
issues 1 and 2 only. The learned Dis¬ 
trict Judge has come to a contrary con¬ 


clusion on those points and has remanded 
the whole case. ^ 

The first point to be considered is 
whether a private copy of the power-of- 
attornoy under which Pahlad Narain, 
the agent, professed to act was admis¬ 
sible in evidence. The Courts below 
have differed. 

copy of the general power-of-abtor- 
ney cannot bo obtained by any person 
who is no party to the dead. The origi¬ 
nal could be produced either by defendant 
2 or his agent Pahlad Narain, and wo 
think that a copy could be obtained by 
these persons alone. The learned Sub¬ 
ordinate Judge had first ordered defen¬ 
dant 2 to produce either the original 
power-of-abtorney or a certified copy 
within 10 days. This be failed to do. 
Later on he was allowed to appoint a 
special attorney for the purpose of ob¬ 
taining such copy from Patna where the 
deed had been executed. The only copy 
which was obtained from Patna was of 
an abstract of the power-of-attorney and 
nob a copy of the whole document, al¬ 
though an application for a copy of the 
whole document had been made. 

The abstract shows that the document 
was executed before and authenticated 
by the Sub-Pegisbrar under S. 33 (l) (a). 
Registration Act. It was obviously not 
registered and that is why a complete 
copy of the original has nob been re¬ 
tained by the Sub-Registrar. S. 74. sub- 
S. (2), Evidence Act, cannot apply to this 
case because the Sub-Registrar was not 
called upon to keep a public record of 
this private document. We are there¬ 
fore satisfied that the learned District 
Judge was right in bolding that when 
the original was nob forthcoming it was 
open to the plaintiff to prove a private' 
copy of it in the way allowed by law. 

The other question that is raised on 
behalf of the defendants is that notioa 
under S. 106 should have been given be¬ 
fore the suit was instituted. As pointed 
out by the learned District Judge, this is 
not a suit for possession brought by the 
plaintiff lessee against his own lessor, 
defendant 1. who is retaining actual pos- 
session. S. 106 does nob apply to the 
case of a lessee for a fixed term when the 
term has expired. 

It is contended on behalf of the appel¬ 
lant that by virtue of the provisions con¬ 
tained in S. 116, notice became necessary 
if the lessor subsequently assented to bis 
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ootitinuing in possession on the expired 
lease or accepted rent. But these sections 
regulate the rights of the lessor and the 
dessee inter se when a suit for ejectment 
is brought. 

The next question urged is whether a 
suit by the plaintiff as lessee against de¬ 
fendant 1, who is continuing in posses¬ 
sion, is maintainable without a proper 
ejeottnent suit having been brought by 
the lessor himself. Reliance is placed 
on the case of Ibad Ullah Khan v. Bam 
Charan Sah (1) for the proposition that 
no such suit by a lessee is maintainable. 

An examination of the facts oi that 
however shows that there the lessee could 
have been ejected only by the revenue 
Court’, and he not having been so ejected, 
the civil Court had no power to dispossess 
him It was in these circumstances that 
the learned Judge of the Oudh Court held 
that a suit by the lessee in a civil Court 
was not maintainable. Under S. lOo, 
sub-S. (b). the lessor is bound on the 
lessee’s request to put him in pos^ses- 
sion of the leased property. Thus there 
is a liability on the lessor to put the 
lessee in possession even though the ac¬ 
tual transfer of interest in the immo¬ 
vable property may not have taken place. 
There is no reason why the lessee should 
•not be able to enforce his own rights and 
■the liability of the lessor to put him in 
possession. If the lessee can sue the 
lessor for possession in order to enforce 
the same, there seems to be no good 
ground why he should be debarred from 
doing so, merely because the lessor 
chooses to allow another person to con¬ 
tinue in possession of the leased pro- 
iperty In this case both the lessor and 
Itho person in actual possession have 
been impleaded and we cannot see that 

there is any defect in the frame of the 

suit which is fatal to the claim. 

As the learned Subordinate Judge bad 
disposed of the question of 
only and left practically all 
issues undecided, the learned P>stiiot 
Judge thought that the case had been dis- 
,posed of on a preliminary point and he ac¬ 
cordingly remanded the whole case for 
disposal. Ha also directed that the parties 
should have an opportunity to produce 
evidence on tbe question of the autho¬ 
rity of Pahlad Narain to grant the lease. 
He has also left undecided the other 
matters which jire eoyer®!^^'^ issues 
fi)’ [l62bi“53 i.'C. 140. 


4, 6 and 7. The plea covered by issue 5 
had been given up at the trial. 

We think that the order of the learned 
District Judge is right and we accord¬ 
ingly dismiss the appeal, and direct that 

tbe costs should abide tbe event. 

V.B./r.k. Appeal dismissed. 
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SOLAIMAN, Ag. C. j. 

Sabir Hwsai^ S:;ian—Plaintiff — Ap¬ 
plicant. 

V. 

Jan Mohammad —Defendant Oppo¬ 
site Party. ^ . 

Civil Revn. No. 79 of 1931. Decided 
on 15th April 1931, against decree of 
Small Cause Court Judge. Allahabad. 
D/- 22nd July 1930. c « 

Limitation Act (1908), Art. 97 — Suit for 

setting aside decree purchased by plainUff 
decreed —Decree reversed by District 
but on appeal to High Court decree of first 
Court restored—Suit for refund of price on 
ground of failure of consider^.on — Time 
begins to run from date of High Court s 

^*W^hero a suit for the sotting aside of the 
decree purchased by plaintiff on the 
of fraud is decreed in the ffrst Gontt and the 
decree of the first Court is ^^ersed by the Dis¬ 
trict Judge but on further appeal to the 
Court the decree of the first Court is restored 
inasuitby pliaiutiff for refund of the pr^a 
on the around of failure of consideration time 
begins to run from the date of tbe High Court s 
Lcrce and not from the date of the first 
Court’s decree as when the first Court s decree 
w.as set aside by tbe District Judge it was 
superseded and it no longer remained m force. 

4 I H 1918 P. C. 151, Di'it. 4-2 Mad. 50j, 
n 7 [P 652 C 1] 

QTh* -a * 1 • A. 

Mushtaq Ahmad—iov Applicant. 

Judgment. — This is a plaintiff's 
revision from a decree of the Court of 
Small Causes. The plaintiff had pur¬ 
chased a decree which was ultimately 
set aside on appeal to the High Court. 
The first Court had decreed the suit for 
the setting aside of that decree on tlie 
ground of fraud but that decree was 
reversed by the District Judge. It was 
on a further appeal to the High Court 
that the decree of the first Court was 
restored. The present suit for refund 
of the price on the ground of failure of 
consideration was filed more than six 
years after the first Courts decree 
ting aside the decree which had been 
purchased but was within throe 
of the High Court’s judgment. The 
learned Judge of the Court below has 
relied on the case of of Juscurn Boyid v. 
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Pirthi Chand (l) and has held that 
time began to run from the date of the 
first Court’s decree and the claim was 
barred by time. 

It seems to me that when the first 
Court’s decree was set aside by the 
District Judge it was superseded and it 
no longer remained in force. It was 
impossible for the present plaintiff to 
have brought a suit for the refund of 
the sale consideration when the suit for 
the setting aside of the decree which ho 
had purchased had been dismissed by 
tho District Judge. Time would begin 
to run from the date of the High Court’s 
decree which restored the first Court’s 
decree. The case of their Lordships of 
the Privy Council relied upon by the 
Court below is obviously distinguish¬ 
able. At p. 153 their Lordships ob¬ 
served that 

■‘under the Indian law and p>'ocedure an 
original decree is nob suspended by presenta¬ 
tion of an appeal nor is its operation inter¬ 
rupted where the decree on appeal is one of 
dismissal.” 

The decree of the District Judge was 
one of reversal and not dismissal. This 
view is in accordance with that of the 
Madras High Court in Sarvothama Rao 
V. Chijinasami Pillai (2). I accordingly 
allow this revision and setting aside the 
decree of the Court below send the case 
back to that Court for disposal on the 
merits. Costs will abide the event. 

P,y./R.K. _ Revision allowed. 

(1) A. I. R. 1918 P. C. 151=60 I. C. 444=iG 

I. A. 52=40 Cal. 070 (P. C.). 

(2) [1919] 12 JIad. 507=49 I. C. V29. 
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SUL.UMAN, Ag. C. J. and Bajpai, J. 

Sat Rohan Prasad Tewari — Defen¬ 
dant-Appellant. 

V. 

Bharath Prasad Man Tewari and 
others —Plaintiffs and Defendants—Res¬ 
pondents. 

Second Appeals Nos. 356 and 407 of 
1929, Decided on 15th April 1931, 
against decision of Second Addl. Dist. 
Judge, Gorakhpur, D/- 5th December 
192S. 

Litnifation Act (1908). Art. 99—Decree 
against karla for debt for joint family purpo¬ 
ses—After partition karta taking on himself 
alone whole liability—For suit for contri¬ 
bution by karta agaiitst other members, time 
begins to run from this latter date and Art. 
99 applies —Contribution. 

A nionev decree had been passed against the 
karta of a' joint Hindu family and the debt was 


1931 

created for the family use. After separation, 
the karta in lieu of the money decree took 
tipou himself the whole liability and sued the 
other separated members for contribution. 

Held', that the joint family debt was wiped 
out when the whole liability had been taken- 
on himself by the karta and therefore the time 
for the suit for contribution began to run from 
this latter date and that the appropriate arti¬ 
cle applicable to such a claim was Art. 99: 29 
Cal. 18, Ref. [P 653 C 1] 

A. P. Pandey — iov Appellant. 

N. Upadhiya —for Respondents. 

Sulaiman, Ag. C. J.—This is a de¬ 
fendant’s appeal arising out of a suit for 
contribution. It has been referred by n, 
learned Judge of this Court to a Bench 
of two Tudges because of the question of 
law involved in it. The plaintiff' had 
three brothers who formed a joint Hindu 
family. They were indebted to a firm 
Bilas Bai, which kept the account iu 
the name of two brothers, Bharat and 
Lachhman. In 1913, a suit was brought 
against Bharat and Lachhman for th© 
amount due from the joint family and 
on 4th June 1913 a decree for Rs. 450 
with future interest at six per cent per 
annum was passed against defendants- 
This decree was against the family which 
was represented by its karta. Admit- 
tely by that time the family was joint. 

A separation took place several years 
afterwards. In 1924 Bharat, plaintitf, 
was arrested in execution of this decree 
and he executed a simple mortgage on. 
4th July 1924 in Heu of ‘he amount dud 
under the simple money decree. Later 
on another suit was filed on the basis oC 
this mortgage deed which also was de¬ 
creed, and Bharat executed a fresh 
mortgage-deed in lieu of this mortgaga 
decree. Bharat then instituted a suit oq 
4th July 1927 for contribution against 

his three brothers. . 

The defendants pleaded that the claim 
was barred by limitation. Theconten- 

tion on their behalf was that the right 
to claim contribution arose on the data 
when the debts were incurred and that 
Art. 107 was a bar to their claim. In 
support of this contention reliance was 
placed on the case of Aghore Nath 
Monkhopadhya v. Girish Chander Mukho- 
2 )adhya h). Possibly in that case the 
debt was considered to be the personal 
debt of the manager, and it was supposed 
that be had expended that amount for 
the purposes of the family. _ 

(1) [1893] 20 C^l. iS. ' 


Sat Rohan v- Bharath (Sulaiman, Ag.C. J.) 
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It seems to us that in the present 
loase the debt was not the personal debt 
!o{ the karta, but was the joint family 
Idebb for which the whole family was 
liable. Although the simple money de- 
lores in 1913 was passed against two elder 
members of the family only, it was a 
,decree against the whole family and 
iwas capable of execution by attachment 
|of the entire family property. There- 
ifore it was a debt due from all the four 
brothers. While the family continued 
|to be joint, there was no occasion for 
lone of the four brothers to bring a suit 
for contribution. No cause of action ac¬ 
crued for it and time did not begin to 
run against Bharat. 

It is only when separation took place 
that the rights and liabilities became 
separate and distinct. Bharat by exe¬ 
cuting a simple mortgage in 1924 dis¬ 
charged a joint debt by taking upon him¬ 
self the responsibility of paying it. So 
far as the joint debt was concerned, it 
was wiped out on that occasion, and it 
may therefore be assumed in favour of 
Bharat that he discharged that debt by 
jfcaking the responsibility upon himself 
lalone in 1924. The time therefore be¬ 
gan to run against Bharat from 4th July 
1924 and the appropriate article which 
would apply to his claim would be 
Art. 99, Lim. Act. The suit was 
brought just within three years of that 
<iate and was therefore in time. We 
must accordingly overrule the plea of 
limitation. 

The second plea that has been put for¬ 
ward before us is that the suit is pro- 
mature inasmuch as no actual payment 
bas yet been made by Bharat. We have 
Cilready pointed out that Bharat dis¬ 
charged the joint debt by taking upon 
himself the sole responsibility for pay¬ 
ing it. This was tantamount to payment 
of the joint debt by him. We therefore 

overrule this plea also. 

It appears that the plaintiff in his 
plaint claimed contribution, noton the 
basis of the amount due under the 
decree of 1913, but on the basis of 
the simple money decree which was 
obtained against him later on. It 
seems to us that the defendants cannot 
bo liable for any enhanced rate of in¬ 
terest which Bharat alone might have 
agreed to pay subsequent to the parti¬ 
tion. Their liability is to pay a propor¬ 
tionate share out of the joint debt to¬ 


gether with the interest allowed by the 
decree that had accumulated up to 4th 
July 1924 when it was discharged. The 
amount due up to that date as stated in 
the decree was Rs. 450 with simple 
interest at Re. 1-4-0 p. c. p. m, from the 
date of the decree. The plaintiff would 
be entitled to three-fourths of that 
amount with simple interest at the above 
rate on that amount from 4th July 1924 
till the date of realisation. 

The amount due on this basis would 
be a good deal more than that allowed 
by the Court below. As the respondent 
has acquiesced in the decree and has not 
filed any cross-objection inasmuch as bis 
suit was based on the amount due under 
his mortgage deed, we do not think 
that the decree should in any way be 
varied. 

The appeal is accordingly dismissed 
with costs. 

b.v./r.k. Ap 2 )eal dismissed. 

A. I. R. 1931 Allahabad 653. 

PCLLAN AND NiAMATULLAH, JJ. 

Naunita Kunwar and others —Defen¬ 
dants—Appellants. 

V. 

Mullo and others —Plaintiffs—Respon¬ 
dents. 

Second Appeal No. 1003 of 1928, De¬ 
cided on 28th February 1931, from de¬ 
cision of Addl. Sub-Judge, Benares, D/- 
5th March 1928. 

Hindu Law — Alienation—Widow—Inade* 
quale consideration is no ground for setting 
aside sale. 

While it is correct to say that a transfer by 
a Hindu widow for legal necessity and for an 
adequate price is binding on tho reversioner, it 
does not necessarily follow that a sale other¬ 
wise justified must under all circumstances be 
set aside if it can be shown that tho price 
fetched was not adequate. Circumstances 
might exist which make it absolutely necessary 
for tho widow to sell her husband’s own pro¬ 
perty even for an inadequate price. Each case 
must depend upon its own circumstances. If 
the necessity for the sale of the property was 
so groat that tho husband’s property must bo 
sold and if under tho circumstances then 
existing it was not possible for her to obtain 
the full value of tho property which had to bo 
boM and she could not get more than what is 
considered to be an inadequate price, the sale 
would nevertheless be valid. [P 654 0 2] 

K. N. Katju and Maheshwar Nath 
Kaul —for Appellants. 

Gadadhar Prasad —for Respondents. 

Niamatullah, J. —This is a defendants’ 
appeal arising out of a suit brought by 
the original plaintiff Mt. Mullo who 






193i 


654 Allahabad Naunita Kunwar t. Mullo (Niamatuliah, J.) 


died pending appeal and is now repre¬ 
sented by her sons for recovery of pos¬ 
session of certain property left by her 
father Ganesh who bad died sonless, and 
subsequently transferred by his widow 
during the time she was in possession of 
his estate, to Mababir Prasad who in 
turn transferred it to the appellant. 

The property to which this appeal, as 
argued before us, relates consisted of a 
few plots in all measuring 3.70 acres. 
It had been leased for ten years by 
Ganesh to a certain thekadar at an 
annual rent of Rs. G. The lease was 
to expire in 1913. On 27th March 1911 
bis widow sold it to Mahabir Prasad for 
Rs. 200. It has been found by the lower 
appellate Court that money was urgent¬ 
ly required for the plaintiff’s marriage 
which could not be celebrated other¬ 
wise than by selling this property. On 
4th December 1911 Mahabir Prasad, 
who it should be mentioned, resided in 
the city and not in the village in which 
the land is situate, sold it for Rs. 400 to 
the appellant who is one of the zamin- 
dars of the village in which the plots 
in dispute lie. It is not disputed that 
after the death of the widow the plain¬ 
tiff became entitled to the land in suit 
as the daughter of Ganesh. She institut¬ 
ed the suit which has given rise to the 
present appeal on 28th October J926 im¬ 
pugning the saledeod dated 27th March 
1911 as invalid having been made with¬ 
out legal necessity. In defence it was 
pleaded by the present appellant that 
the aforesaid sale was valid as the plain¬ 
tiff’s mother was justified by legal neces¬ 
sity to transfer the property now in dis¬ 
pute for the purpose of raising funds to 
marry the plaintiff. It has been found 
by the lower appellate Court that “there 
was valid necessity for executing the 
first sale deed” (dated 27th March 1911) 
“by Mb. Bindo.” It proceeded to con¬ 
sider whether the price of Rs. 200 ob¬ 
tained by the plaintiff’s mother under 
the saledeed dated 27th March 1911 
was adequate. Having considered the 
circumstances of the case, especially the 
fact that Mahabir Prasad was able to 
sell the property eight months later for 
Rs. 400, it arrived at the conclusion that 
the sale was for inadequate consider¬ 
ation. It should be noted that the lower 
appellate Court has not definitely found 
that the market value of the property in 
1911 was Rs. 400 or thereabout. On 


that finding the lower appellate Court 
set aside the sale on condition of the- 
plaintiff paying Rs. 200 which, according 
to the lower appellate Court, had been 
obtained by the plaintiff's mother for a* 
necessary purpose. The present second 
appeal has been preferred by the ap¬ 
pellant. 

The lower appellate Court seems to be' 
of opinion that a sale by a Hindu widow, 
otherwise justified by legal necessity, 
should be set aside if the price obtained 
by her was inadequate. We are unable 
to accept the broad proposition stated in 
these terms. While it is correct to say; 
that a transfer by a Hindu widow for, 
legal necessity and for an adequate price! 
is binding on the reversioner, it does not! 
necessarily follow that a sale otherwise; 
justified must under all circumstances bei 
set aside if it can be shown that tbei 
price fetched was not adequate. Cir-' 
cumstances might exist which make itj 
absolutely necessary for the widow tO| 
sell her husband’s property even for anj 
inadequate price. Each case must do-; 
I)end upon its own circumstances. If' 
the necessity for the sale of the pro-’ 
perty was so great that the husband’s 
property must be sold, and if under the. 
circumstances then existing it was not; 
possible for her to obtain the full value! 
of the property which had to be sold* 
and she could not get more than whatl 
is considered to be an inadequate price, 
the sale would nevertheless be valid.; 
In the case before us there is evidence 
that the plaintiff’s mother could not 
secure a purchaser willing to pay more 
than Rs. 200. The finding of the lower 
appellate Court that the plaintiff s mar¬ 
riage had to be celebrated and that the 
expenses thereof could not be defrayed 
except by sale of the property in dispute 
must be accepted. W'e must therefor© 
take it that the plaintiff's mother was 

obliged by circumstances to sell the pr^ 

petty within a limited time, bhe sold it 
at about twenty years purchase. Butfor 
the circumstance that the vendee from 
iier was able to sell it for double the price 
eight months later to a cosharer in the 
village it would not have been reason¬ 
able to pronounce the opinion that the 
property was sold for an inadequate 
price. On the whole we think that 
there was not only legal necessity for 
the sale of the property but there was 
also legal necessity for selling it at the. 
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prio6 at which it was sold to Mahabir 
Prasad. 

For the foregoing reasons we are of 
opinion that this appeal should bo al¬ 
lowed in part. The decree of the lower 
appellate Court is set aside so far as it 
relates to the saledeed dated 27th 
March 1911 as to which the plaintiff’s 
suit shall stand dismissed. 

As parties have succeeded in part the 
appellant shall have three-fourths of her 

costs in all Courts. 

V.B./r.K. Appeal party allowed, 
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MuKEBJi AND Sen, JJ. 

Shadi Lai —Appellant. 

* V. 
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Jagdamba Sahai and others Respon¬ 
dents. 

First Appeal No. 14 of 1928, Decided 
on 2l3t April 1931, against decision of 
Sub-Judge, Bareilly. D/- 15th August 
1927. 

(a) Civil P. C. (1908), S. 144 — Mortgage 
»uit — Preliminary decree — Defendants ap¬ 
pealing—Final decree obtained and put into 
execution — Appellate Court varying prelimi¬ 
nary decree - Defendant’s application under 
S. 144 held competent — Civil P. C. (1908). 

S. 97. 

After a preliminary decree had been passed 
in a mortgage suit, ibe defendant had filed an 
appeal against it. In the meanwhile the plain¬ 
tiff obtained a final decree and got it executed 
against the defendant. The appellate Court 
then varied the preliminary decree, on which 
the defendant applied under S. 144 for restora¬ 
tion. The plainliB objected that the applica¬ 
tion was not competent, because there being no 
appeal filed against the final decree the pro¬ 
perties sold in execution of that decree could 
not be restored as that decree had neither been 
varied not reversed. 

Held: that where the preliminary decree has 
boon varied or reversed by the appellate Court, 
it follows that the final decree passed thereon, 
and all the execution proceedings which have 
taken place in pursuance of the final decree, 
fall through and that there could be no neces¬ 
sity for filing an appeal from the final decree: 
SQ Cal. 8Sr, (P.C ), Dist. [P C l] 

(b) Civil P. C. (1908', S. 144 and O. 21. 
R 90— Application to set aside sale under 
O. 21. R. 90, dismissed — Still application 
under S. 144 can be entertained. ^ 

Even though an application to sot aside a 
sale under O. 21, R. SO is dismissed yet an appli¬ 
cation under S. 144 can be ©ntort.iined because 
S. 144 prescribes a remedy which is separate 
from and indepoodent of the remedy which is 

open to a .person under 0. 21, R. 90. 

[P 656 C 1] 

N. Upadhiya, Kalindi Prasad and 
Q. S. Pathak - for Appellant. 

N. P. Asthana, Ram Nama Prasad and 
S.N. S€l)t“£or Respondents. 


Sen, J. —One Shadi Lal was the pur¬ 
chaser of a usufructuary mortgage which 
had been executed by Lala Inder Sahai, 
father of Munsbi Jagdamba Sahai, iu 
favour of a third party. Shadi Lal insti- 
tuted a suit for recovery of Rs. 14,000 
in enforcement of this mortgage. The 
suit was directed against Jagdamba 
Sahai, Uma Sahai alias Lallan, Champa 
Kuer and many others. It was prayed 
that the amount be realized by sale of 
zamindari shares in Janib Nagla and 
Maheshpur and of a bouse in mohalla 
Barahmanpuri in the city of Bareilly. 
The defendants appealed from this decree 
and their appeal was numbered and 
registered as No. 391 of 1923. During 
the pendency of the appeal, Shadi Lal 
applied for and obtained a final decree. 
This decree was put into execution and 
the three aforesaid properties were sold 
and purchased by Shadi Lal himself. The 
house in Barahmanpuri was purchased 
by him, on 27th January 1926, and 
Shadi Lal was put into formal posses¬ 
sion of the house, on 1st May 1925. 

On 10th November 1926, this Court 
varied the preliminary decree passed by 
the trial Court and reduced the amount 
to Rs. 7,000 and directed that the said 
amount was charged upon only one of 
the properties, namely, Janib Nagla and 
not the other two, namely Meshpur and 
the house in Barahmanpuri. 

On 21sb December 1926, Jagdamba 
Sahai alias Lal Bahadur moved an ap¬ 
plication under S. 144, Civil P. C., for 
being restored to possession of the house. 
This application was followed by an 
application made by Mt. Sarup Rani on 
similar lines which was made on 11th 
May 1927 and in which she stated that 
the house had been purchased by her 
mother Sukhdei and that upon the death 
of the mother it had devolved upon her 
and that Jagdamba Sahai had nothing to 
do with it. 

The Court below accepted the conten¬ 
tion of Mt. Sarup Rani and has passed 
a decree for the restoration of possession 
of the house by Shadi Lal to Mt. Sarup 

It was contended by Shadi Lal that 
the application under S. 144, 

P. C., was incompetent. It was argued 
that the defendants nob having filed an 
appeal from the final decree and the pro- 
perby having been sold in execution of 
the said decree, no application for resto- 
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ration of possession could be made under 
S. 144, Civil P. C., because the final 
decree had neither been varied nor re¬ 
versed. This contention was overruled 
and rightly overruled by the Court 
below. Where the preliminary decree 
has been varied or reversed by the ap- 
.pellate Court, it follows that the final 
decree passed thereon and all the 
^execution proceedings, which have 
taken place in pursuance of the final 
jdecree, fall through and that there 
icould be no necessity of filing an appeal 
from the final decree. Reliance has 
been placed upon the decision of the 
Privy Council in Ram Golam Sahu v. 
Barsaii Singh (l). The facts of this case 
are toto caelo different. The prelimi¬ 
nary decree was strictly speaking not 
reversed by the appellate Court. The 
amount of the mortgage money for which 
the decree was passed by the trial Court 
was increased by the appellate Court. 
This ruling therefore does not in any way 
militate against our view. 

The defendants appear to have made 
an application for setting aside the 
auction sale under O. 21, R. 90, Civil 
P. C. This application was dismissed 
and the sale confirmed. It has been 
argued that where the sale has been 
confirmed, no application under S. 144, 
Civil P. 0., can be entertained, because 
it would be to nullify the injunction 
contained in O. 21, R. 92, Civil P. C. 
S. 144, Civil P. 0., prescribes a remedy 
iwhich is separate from and independent 
of the remedy which was open to a 
person under O. 21, R. 90, Civil P- C. 
iThis is the view of the Court below. We 
are of opinion that this view taken is 
sound and we entirely agree with it. 
Shadi Dal claims to recover a sum of 
Rs. 1,400 for the expenses incurred in 
the repairs of the house. We have not 
been taken through the evidence in this 
case, but after hearing Mr. Pathak for 
the appellant we have no hesitation in 
upholding the conclusion arrived at by 
the Court below that Shadi Dal has 
failed to make out that Rs. 1,400 or 
anything near Rs. 1,400 had been spent 
by him in the repairs of the house. All 
that be had spent was about Rs. 300. 
He has remained in possession of this 
house from 1st May 1925 right up to the 
date of the decision of the Court below. 

■ ( 1 ) ClfiOO] 36 Cal. 396=1 I. O. 124=36 I. A. 27 
(P.O.). 


The Court below was justified in holding 
that even upon the most conservative 
view, the rent of the house could not bo 
less than Rs. 12 per month. Under 
these circumstances the amount laid out 
by Shadi Lai for the repairs of the bouse 
has. been amply repaid. 

The respondents have filed a cross- 
objection. We are of opinion that there 
is no force in this cross-objection. We 
accordingly dismiss this appeal with 
coats and also the cross-objection with 
costs which will include fees on the 
higher scale. 

B.v./r.K. Appeal and cross- 

objection dismissed. 
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Mukerji and Allan, JJ. 

Madho Singh and another — Defen¬ 
dants—Appellants. 

v. 

Lala Keshab Deo and another—V\Q.\n- 
biff and Defendants—Respondents. 

Second Appeal No. 625 of 1929, Da- 
sided on 24th June 1931, from decision of 
Addl. Dist. Judge Aligarh. D/- 24th 
January 1929. 

^ Civil P. C. (1908\ O. 32. R. 3 — O. 32. 
R. 3, applies to revenue proceedings and 
failure of party to apply for appointment of 
guardian is irregularity that can be cured if 
lubstantial justice is done — Agra Tenancy 
Act (1926), S. 264. 

Order 32, R. 3, applies to the proceedings m 
revenue Court aud it is incumbent upon a party 
iaking proceedings against a minor under S. 81 
;o formally make an application for appoint¬ 
ment of the guardian of the minor. _ Failure to 
3o so is an irregularity, and the minor who is 
not ptoperlj’ represented cannot have the decree 
ar order set aside on the solo ground of irregu¬ 
larity but must show that he 
diced by that decree or order: 30 <^gb l02l. 33 
I. C. 805 and 59 I. C. 671. Foil. CP 65i C 1, 2] 

D. P. Malaviya—ior Appehants. 

Panna Lai—(or Respondents. 

Mukerji, J.—This case has been re¬ 
ferred to a Bench of two Judges on the 
ground that the case involves a point of 

3ome difficulty. , . « . t. 

The facts of the case briefly are these: 

There were two occupancy tenants of a 
holding, e.g., Madho Singh the defendant- 
appellant before us, and Hoti Dal. The 
;^amindar was Lala Keshab Deo. The 
rent of the occupancy holding being in 
arrears, proceedings were taken by Lala 
Keshab Deo under S. 81, Agra Tenancy 

Act, 1926. This rule of law laid down 
that it was open to a landholder to 
apply to the tahsildar for issue of a 
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notice to his tenints for paymont of 
arrears of rent and for his ejectment in 
case of default. A notice was issued to 
Hoti Lai. and also to Madho Singh under 
the guardianship of his uncle Hoti Lai. 
It has been found as a fact that Hoti 
Lai had no interest adverse to Madho 
Singh. The tenants did nob appear. 
The arrears of rent being not made good, 
an order for ejectment was made on 
11th April 1927 and a formal delivery 
of possession was effected on 29bh April 
1927. 

The tenants, in spite of the order of 
ejectment and delivery of possession 
stuck to the land and the landholder 
Keshab Deo had to bring the suit out of 
which this appeal has arisen, for eject- 
ment of the tenants in the civil Court 
and for damages. 

Hoti Lai has nob defended the suit 
bub Madho Singh has and his sole ground 
of defence is that ho was not properly 
represented in the previous proceedings. 

There can be no doubt that the Civil 
Procedure Code applies to the proceed¬ 
ings in the revenue Court under the 
provision of S. 264, Tenancy Act, and 
it was incumbent on Keshab Deo to 
formally make an application for ap¬ 
pointment of a guardian. The irregu¬ 
larity is there and the question is: What 
is the result of that irregularity ? 

In a series of cases starting with 
Walian v. Banke Behari (l) followed in 
Bam Brickh v. Tarak Tewari (2) and 
Chattar Singh v. Tej Shtgh (3) it has 
'been held that the minor who was not 
properly represented in the previous 
llitigation cannot have the decree or 
forder made against him set aside on the 
Sole ground of irregularity, but must 
'show that he was really prejuliced by 
that order. If. in spite of the irregula¬ 
rity, a decree or order could be made 
against the minor and if the minor had 
no possible defence to the proceedings 
taken against him in which the order or 
decree complained of was made, he can¬ 
not challenge the order or decree com¬ 
plained of simply on the ground of 
irregularity. The reason for this rule 
is obvious. O. 32, Civil P. C., contains 
a rule of procedure and procelure^ is 
meant only for t he purpose of justice. 

(1) [1903] SO Oal. 1021=30 I. A. 182=8 Sar. 

512 (P. C.). 

(2) [1916] 38 I. C. 805. 

(3) [1920] 59 I. C. 671. 
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If there has been done substantial justice 
to the minor’s ease, the mere fact that 
there had been some defect in the pro¬ 
cedure cannot matter. 

In this particular case before us, the 
minor Madho Singh takes exception to 
the proceedings on the ground of irregu¬ 
larity in the appointment of a guardian 
and on that ground alone. He does not 
say that the arrears of rent had really 
been paid up when the proceedings were 
taken under S. 81, Tenancy Act. He 
does not say that, if a proper guardian 
(other than Hoti Lai) had been appointed 
the arrears of rent would have been paid 
off. He does not say that the arrears of 
rent have since been made good since 
the order of ejectment had been made, 
on 11th April 1927. He does not even 
say that an offer to make good the ar¬ 
rears was made and was rejected. In 
these circumstances, we do not see how 
the minor can say that he has been pre¬ 
judiced by the proceedings taken against 
him and Hoti Lai. 

In the circumstances we think that 
the decrees of the Courts below are 
right and we dismiss this appeal with 
costs including counsel s fees in this 
Court on the higher scale. 

V.B./b.K. Appeal dismissed. 
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Sen and NlAMATaLLAH JJ, 

Ohasi Ram and another — Defendants 
—Appellants. 

V. 

Bam Dial and oi/iers—Plaintiff and 
Defenda nbs—Respondents. 

Second Appeal No. 741 of 1928, De¬ 
cided on 16bh January 1931, against 
decision of Sub-Judge, Budaun. D/- 4bh 
February 1923. 

(a) Civil P. C. (1908). o. 34 R. 5—Condi¬ 
tions inconsistent with preliminary decree 
should not be introduced in final decree — 
Order in which properties are to be sold, if 
not given in preliminary decree, should not 
be introduced intne final decree. 

It is not desirable that any conditions should 
be introduced in the final decree which might 
be in lorm, in substance or in effect ioconsistent 
with the preliminary decree. Where therefore 
the preliminary decree does not s^jooify the 
order in which the different mortgxgod pro?er* 
ties should be sold, no such order should be 
specified in the final decree. (1^ 05^ 0 ij 

(b) Mortgagor and Mortgagee—Mortgagee 
decree-holder has no absolute right to sell 
mortgaged properties in any order he chooses 
—Executing Court has to decide that order. 

A mortgagee decree-bolder has not an unlot* 
tered right to soli the property at bis sweet will 
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and pleasure in any order that he chooses. The 
Court which has to execute the final decree 
may and ought to prescribe the order in which 
the mortgaged properties are to be sold. When 
the question as to which of the properties has to 
be sold first comes before the Court, the solu¬ 
tion of the question will depend upon a deter¬ 
mination of the equities between the holders of 
the properties. [P 653 C 2, P 657 C 1] 

Akhtar Husain Khan —for Appellants. 

A. Agarioala —for Respondents. 

Niamatullah. J.—This is an appeal 
by the defendants 'and arises from an 
order passed by the learned Subordinate 
Judge of Budaun, dated 4th February 
192S, modifying the final decree passed 
by the trial Court, dated 30th July 
1927. Hashmat Ali, defendant 1, and 
Baud Husain, defendant 2 owned certain 
properties in mauza Jamoh and mouza 
Karaulia. Hashonat Ali was in posses¬ 
sion of property in mouza Jamoh. Ghasi 
Ram and his minor nephew Ved Prakash 
defendants 4 and 5 were the purchasers 
of the equity of redemption in mouza 
Karaulia. An application was made by 
the two last mentioned persons in the 
trial Court before the passing of the 
preliminary decree that the Court 
should direct that the property in mouza 
Karaulia should not be sold in enforce¬ 
ment of the plaintiff’s mortgage till the 
property in mouza Jamoh han been sold. 
An isssue was framed as to whether 
Ghasi Ram* defendant 4, was entitled to 
get the property of Hashmab Ali mort¬ 
gagor sold first. This issue was answered 
in the negative, and a preliminary de¬ 
cree was passed without prescribing the 
order in which the mortgaged proper¬ 
ties had to be sold. 

On an application being made for the 
preparation of the final decree, Ghasi 
Ram applied on 20th July 1927 renewing 
his prayer that the order in which the 
properties should be sold should be in¬ 
dicated in the final decree and that his 
property in mauza Karaulia should not 
bo sold till execution in respect of the 
otlier property had taken place. The 
mortgagee decree-holder appears to have 
been a consenting party to this scheme. 
Lala Banarsi Das, defendant 3, who was 
also a subsequent transferee of the 
mortgaged properties did not appear in 
Court to contest this application. The 
trial Court allowed this application on 
the ground that the opposite party had 
no objection. It therefore directed that 
the mortgaged properties be sold in two 
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lots and that the property in possession 
of defendant 1 should be sold in one lot 
before the other property was sold and 
if the sale proceeds were nob sufficient to 
satisfy the decree-holder's claim then the 
property in possession of Ghasi Ram 
was to be sold. Lala Banarsi Das ap- 
pealed to the lower appellate Court. He' 
contended that it was not within the 
competence cf the trial Court to pass a 
final decree in deviation from the preli¬ 
minary decree and to fetter the hands of 
the mortgagee as to the order in which 
he might choose to sell the mortgaged 
properties in enforcement of his claim. 
This plea found favour with the ajipel- 
lato Court. We are of opinion that! 
ordinarily speaking it is not desirable,^ 
that any conditions should be introduced- 
in the final decree which might be in' 
form, in substance or in effect inconis- 
tent with the preliminary decree. But 
the law in this respect appears to have 
been stated by the lower appellate Court 
a little too broadly. The lower appel¬ 
late Court observes: 

“It is true that the decree-holder has the 
right to put any property to sale but the lower 
Court his not left his hands unfettered.** 

We are not prepared to subscribe to 
the proposition that a mortgagee decree-; 
holder has an unfettered right to sell 
the property at bis sweet will and plea¬ 
sure in any order that he chooses. Gases 
are conceivable in which, if tho decrco-j 
holder is allowed to sell the property 
in an order according to his own liking, 
it might operate seriously to the pre¬ 
judice of other holders of subordinate 
interests in the property. 

Stress has been laid that a similar 
prayer made by Ghasi Earn before the 
passing of the preliminary decree has 
been refused and that the order operates 
as res judicata. We are of opinion that 
the order does not amount to any thing, 
more than this that Ghasi Ram has no 
absolute right in law to claim that his 
property should not bo sold in the first 
instance and that the property belonging 
to the other transferee should be put op 
for sale first. The order in question, in 
our view, does not operate as res judi¬ 
cata. 

We are further of opinion ibhat wo 
ought not to introduce any conditions 
into the final decree which has been 
passed in this case. At the same time, 
we would like to indicate and emphasise- 
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thftt upon oquitabla considerations the 
Court which has to execute the final de¬ 
cree raay and ought to prescribe the 
order in which the mortgaged properties 
are to be sold. When the question as to 
which of the properties has to be sold 
first comes up before the Court, the 
solution of the question will depend 
upon a determination of the equities 
between the holders of the properties. 

Subject to’the observations contained 
above, we are of opinion that the de¬ 
cree passed by the Court below is cor¬ 
rect. Wo would .accordingly dismiss 
this appeal. We make no order as to 
costs. 

S.N,/R*Kt Appeal dismissed. 
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Mukbrji and Niamatullah. JJ. 

B. B. & C. I. By. Co. —Applicant. 

V. 

Mitthu —Opposite Party. 

Civil Bevn. Nos. 217 and 218 of 1930, 
Decided on lObh April 1931, against 
order of Sub-Judge, Farrakhabad, D/- 
25th February 1930. 

❖ Civil P. C. (1908), S. IIS—Application 
to sue as pauper accepted—Order being of 
interlocutory nature no revision lies. 

Where an application to buo as a pauper is 
accepted, no revision lies because, where a ques¬ 
tion as to taxation has to be decided, the deci- 
sioa of the first Court should be taken to be 
final so far as the parties arc concerned and it 
cannot therefore be contended that because an 
appeal is not allowed a revision should be en¬ 
tertained. Revision cannot be entertained be¬ 
cause tbc order accepting an application to sue 
as pauper is not "a case decided" but is more 
or less in the nature of an interlocutory order : 
A. 1. II. Id'iO All.'lSB, Dist. : 32 All. 623. Rel. 
on. [P659 C 2, P 660 C 1] 

7. B. Banerji and I. Q. Mody—iot Ap¬ 
plicant. 

M. Waliullah —for Opposite Party. 

Mukerji, J.—These are two applica¬ 
tions in levision in two'different suits of 
a similar nature, which wore hoard toge¬ 
ther and decided by the learned Subordi¬ 
nate Judge on 25th February 1930. 

It appears that there was a railway 
accident and certain persons were hurt. 
Two suits were instituted for recovery 
of damages against the railway adminis¬ 
tration. The plaintiffs in the suits de¬ 
clared that they were paupers and unable 
to pay the court-fee stamp. An enquiry 
was started, after giving information to 
the Government Pleader and to the op¬ 
posite party. The enquiry has resulted 


in a declaration that the plaintiffs are 
entitled to sue as paupers. 

The railway has come up in revision. 

The first question is whether a revi¬ 
sion lies. 

The learned counsel for the appellant 
has argued that if a revision is not en¬ 
tertained the result will be that at no 
subsequent stage, either in the suit or in 
an appeal, his client will be entitled to 
question the validity of the order of the 
learned Subordinate Judge. In other 
words, he assumes that because no appeal 
is provided for under the law against the 
decision of the learned Subordinate Judge, 
that a plaintiff should be allowed to sue 
as a pauper, a revision should lie. No 
authority for such a broad proposition 
was cited and could be cited. 

The question whether court-foe should 
be paid or not is really a matter that is 
important from the point of view of 
Government and Government alone. The 
Court fees Act, S. 12, lays down that : 

every question relating to valuation for the 
purpose of detertnining the amount of any fee 
chargeable under this chapter on a plaint or 
memorandum of appeal shall be decided by the 
Court in which such plaint or memorandum, as 
the cane may be, is filed, and such decision shall 
be final as between the parties to the suit." 

Again, there is a similar provision in 
the Stamp Act which says that where a 
document, even if it is insufficiently 
stamped, is admitted as sulfioiently 
stamped by a Court, at subsequent stages 
of the litigation, the parties are not en¬ 
titled to question the validity of the 
order. 

The principle seems to bo that, where 
a question as to taxation has to bo deci. 
ded, the decision of the first Court should 
be taken to be final so far as the partiet' 
aro concerned. This will go to show that 
it cannot be contended on principle, that 
because an appeal is not allowed a re¬ 
vision should be entertained. 

Now we come to interpret the relevant 
seotion, namely. S. 115, Civil P. C. It 
lays down that the High Court may call 
for the record of any case which has been 
decided by any Court subordinate to such 
nigh Court. The question is whether 
any case has been decided by the learned 
’ Subordinate Judge. The result of the 
decision of the learned Subordinate Judge 
is really to start a case and not to put 
an end to a litigation or any controversy. 
It has been held in Sumatra Devi v. 
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Hazari Lai {l) that a decision disallow¬ 
ing an applicant to sue as a pauper is a 
“case decided”. That has been so held 
because the matter ends there, and un¬ 
less the applicant is prepared to pay 
court-fees, he cannot prosecute his ap¬ 
plication by way of suit any further. 
There the matter ends. But, in this 
.'particular case, the matter does not 
jcome to an end ; but the litigation con- 
[tinues. We cannot therefore say that 
'a case has been decided. The order is 
{more or less in the nature of an inter- 
llocutory order and not a final order. 

In Muhammad Ayttb v. Muhammad 
Mahmud (2) a Division Bench of this 
'Court held that where an’application to 
sue as a pauper is accepted, no revision 
lies. Thus, we have got a clear autho¬ 
rity in support of the proposition that 
no revision is maintain able. We agree 
with that view and dismiss the present 
applications with costs. 

R.v./r .k. _ Revision disalloived. 

(1) A.I.R. 1930 All. 768=120 1.0. 1=52 All. 

027 

(2) [1910] 32 All. G23=G I.C. 831. 
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Boys, J. 

Mufti Mohammad Baqar and an- 
othei —Plaintiffs — Appellants. 

V. 

Namwar Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 1428 of 1929, De¬ 
cided on 8th January 1931, against deci¬ 
sion of Sub-Judge, Jaunpur, D/- 29th 
July 1929. 

Civil P. C. (1908), S. 11—Separate suils— 
Separate decrees — In bolh same question 
arising betv/een parties—Appeal against one 
decree only — Even on appeal succeeding 
nothing causing prejudice to other decree 
Appeal is not barred by rule of res judicata. 

W'heie it appears to au appellate Court that 
there are two decrees .arising out of two suits 
hoard together or raising the same question 
between the same parties, or arising out of two 
appeals to a subordinate appellate Court, and 
only one of such decrees is brought before it in 
appeal, and there is nothing projadicial to the 
appellant in the decree from which no appeal has 
been brought which is not raised and cannot be 
set right if the appeal which he had brought 
succeeds, the right of appeal is not barred either 
by the rule of res judicata, or at all, by reason 
of his failure to appeal from the decree which i 
does not prejudice him. The ultimate rights 
of parties must be adjusted and regulated ac¬ 
cording to the final decision of the last Court 
of appeal: 33 All. 51 held overruled by A. I. R. 
1923 All. 490. CP 661 0 2] 


M. Muhmudullah— for Appellants. 

A. Sanyal and Eedar Nath Sinha — 
for Respondents. 

Judgment.—This appeal arises out of 
a snit for redemption, two other suits 
for redemption by other plaintiffs having 
been also filed and tried along with 
Suit No. 289 of 1923 out of which this ap¬ 
peal arises. It will be necessary to state 
the facts with precision. Mania Koeri 
owned a fixed rate and occupancy ten¬ 
ancy. He died and his widow Mt. Jamuni 
executed a usufructuary mortgage on 23rd 
October 1905, in favour of one Ramlal. 
On Mt. Jamuni’s death there were three 
claimants to the property: firstly, Bish- 
nath Koeri, who claimed to be a daugh¬ 
ter’s son of Mula Koeri; secondly, Sukhu 
Koeri, who claimed to be a collateral 
of Mula Koeri; and thirdly, the zamin- 
dars who claimed that the property bad 
laj^sed to them. None of these three 
claimants thought fib to endeavour 
dirnctly to establish his claim to the 
property. Each of them decided to se¬ 
cure his position, if possible, by filing a 
suit to redeem the mortgage. All three 
accordingly filed separate suits against 
the heirs of Ramlal, the mortgagee, 
those heirs being defendants 1 to 7. 

The first suit to be filed in point of 
time was Suit No. 289 of 1928 filed by 
the zamindars who claimed that the 
property had lapsed to them. It was 
no doubt by way of answer to this suit 
that first Sukhu Koeri and then Bishnath 
Koeri filed similar suits for redemption, 
Nos. 322 of 1928 and 442 of 1928 res¬ 
pectively. In each suit the heirs of 
Ramlal were the only original defen¬ 
dants. 

These throe suits were consolidated 
by bringing all the parties on the record 
of each separate suit on to the record of 
of both the other suits. There was one 
trial the evidence being taken in Suit 
No. 289. Judgment was delivered in 
Suit No. 289 and copies of the judgment 
were placed on the records of Suits 
Nos. 322 and 442, those copies of course 
being in effect and law judgments in 
those cases. 

There followed separata decrees in 
each of the suits, the decree in No. 2S9 
decreeing the snit without any reference 
to the other suits or the decrees in those 
suits: and similarly in Suits Nos. 322 
and 442 there were decrees dismissing 
those suits respectively without any 
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reforenoe to Suit No. 289 or the de¬ 
cree therein. I am informed that this 
is the nature of the three decrees, and 
counsel on both sides agree that this is 
so. BUhnkth's Suit No. 4-12 having been 
decreed and the suits of Sukhu Ivoeri, 
No. 322. and of the zamindars, who are 
the appellants here, Suit No. 289, having 
been dismissed, Sukhu Koeri submitted 
to the dismissal of his suit. Bishnath 
having had his suit decreed, of course, 
had nothing further to do. The zamin- 
dars, plaintiffs in Suit No. 289, appealed 
against the dismissal of their suits. They 
did not however file any appeal against 
the decree obtained by Bishnath in Suit 
No. 412. an 1 at the hearing of their ap¬ 
peal the objection was taken that it 
could not be heard or judgment passed 
in their favour in view of the fact that 
there was an outstanding decree against 
them in Bishnath’s Suit No. 442, which 


had become final. The lower appellate 
Court, the Sessions and Subordinate 
Judge of Jaunpur, accepted this conten¬ 
tion holding that the case was governed 
by the decision of the Full Bench in 
Zaharia v. Dibia (U, and has repelled 
the contention of the appellant that the 
case came within the principles laid 
down by a later Full Bench of this 
Court in Ghansham v. Bhola (2). A care¬ 
ful perusal of both these judgments sug¬ 
gests to my mind strongly that their 
Lordships in the latter case, while they 
did not in so many words overrule the 
decision in the earlier case, did very 
largely qualify it. While 1 recognize 
that it is very difficult, to my mind im¬ 
possible. to say that the decision in the 
first case does not govern the present 
case, I am also of opinion that the prin¬ 
ciples laid down in the latter case govern 
the present and must be taken as quali¬ 
fying the decision in the earlier case. 
After referring to the case. Zxh'iria, v. 
Dibia (U. his Lordship the Chief Justice 
and the three ocher of the Judges consti¬ 
tuting the Bench said: 

“It tierefot© bocomefl necessary to lay down 
once and for all the practice which shonici in 
future bind the Coart, and to nevaiive the 

geoor.ll apjlicability of the rule in A'th'irt't v. 

In Ghansham v. Bhola (2) a plaintiff 
obtained a decree for the amount of his 
mortgage and the sum representing in- 


(i, [lUlli All. 51=7 I. O. I5d iP B.l. 
(2) A. I. 11. 102S All. 490=74 1. 0. 411 
AM. 60G fF.n.). 
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terest, but as the trial Court thought 
thib the interest was very heavy it 
refused the plaintiff costs. The plaintiff 
filed an appeal against so much of the 
decree as refused him costs and suc¬ 
ceeded in getting his costs. The defen¬ 
dant also appealed against the severity 
of the amount of interest allowed and 
he also succeeded the interest being re¬ 
duced. The plaintiff, of course content 
with the result in the appellate Court 
in his own appeal giving him costs, 
appealed only against the decree in the 
defenaant’s appeal reducing the amount 
of interest. It was objected at the hear¬ 
ing of the second appeal in this Court 
that the plaintiff could not be heard in 
appeal here as he had not appealed 
against the other decree passed by the 
appellate Court. This objection the res¬ 
pondent was able to take because each 
decree in the lower appellate Court 
recited the whole result, namely, the 
allowing of the costs and the reduction 
of the interest, and it was contended 
that as in the plaintiff’s decree in the 
appellate Court there was whether un¬ 
necessarily or not, an inclusion of the 
reduction of interest he could not ap¬ 
peal to this Court against the decree in 
the defendant’s appeal without also ap¬ 
pealing against the decree in his own 
appeal. It will be noticed therefore 
thit the two decrees in this case of 
Ghansham v. Bhola (2) were identical. In 
the case before me they are not identical. 
I have however to consider nob whether 
there is some more or less accidental 
difference in facts here and there due 
to drafting, for very few cases are likely 
to he on absolutely the same footing as 
to facts, bub I have to sea whether the 
principle in the later Full Bench 
governs this case or not. The majority 
of the Judges at p. 510 said: 

• “Where it appears to an appellate Court that 
there are two decrees arising out of two suits 
hear i together or raisiog the same question 
between the same parties, or arising out of two 
appeals to a subordinate appellate Court, and 
only one of such decrees is brought before it 
inappovl, and there is nothing prejudicial to 
the appellant iu the decree front which no ap¬ 
peal has been brought which is not raised and 
cannot be set right if the appeal which he had 
brought succeeds, the right of appeal is not; 
barred either by the rule of res judicata, or 
all, by reason of bis failure to appeal^ from the 
decree which does not prejulico him.’ 

It is true that their Lordships conti- 
nued to say: 
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“It would be indeed wrong for an appellant 
to appeal against a decree which did not pre¬ 
judice him aud to which he did not object, or 
to appeal against two duplicate decrees where 
an appeal against one of them would - be suffi¬ 
cient, and ho is certainly under no obligation 
to do so.” 

It is of course true that as to the first 
of the alternatives stated in the quota¬ 
tion last made the decree in Suit No. 
442 obtained by Bishnath did prejudice 
the present appellant, bub it was also 
said that it would bo wrong for him to 
appeal against two duplicate decrees 
whore an appeal against one of them 
would be sufficient. It is true that here 
we are not dealing with fcwo identical 
decrees but in effect the case does come 
clearly within the principle of the 
quotation first made. All the points 
raised in Suit No. 442 ware raised in Suit 
No. 289 and there is nothing 'prejudicial 
to the appellant in the decree in suit 
No. 442 which is not raised and cannot 
be set right in the appeal in Suit No. 
289. 

I hold therefore that there is nothing 
to prevent the lower appellate Court 
from proceeding to hear and dispose of 
the appeal from the decree in Suit No. 
289. 

As to the bearing of the decree which 
it will make in appeal if it should turn 
out to be in favour of the present ap¬ 
pellants, the plaintiffs in Suit No. 289, 
we have the statement of the majority of 
the Full Bench in Qhansham v. Bkola 
(2) where they say at the bottom of 
p. 510: 

“The ultimate rights of the parties must bo 
adjusted and regulated according to the 'final 
decision of the last Court of appeal.” 

I set aside the decree of the lower 
appellate Court and return the case for 
it to ra-admit the appeal for hearing and 
disposal on the merits. Costs will abide 
the result. 

Leave to appeal is asked for and 
granted. 

K.N./r.K. Order accordingly. 

A. I. R. 1931 Allahabad 662 

PULLAN AtiU NIAMATUBBAH, JJ. 

Sheobans Bat —Plaintiff—Appellant. 

V. 

Shah Madho — Defendant—Res¬ 
pondent. 

First Appeal No. 534 of 1927, Decided 
on 30tb March 1931, against decision of 
Addl. Sub-Judge, Agra, D/- 9th May 
1927. 


Nsgoliable Instruments Act (1881), S. 79— 
S. 79 does not exclude jurisdiction of Court 
under Usurious Loans Act fI918), S. 2 (3). 

Section 79, Negotiable Instruments Act, does 
not eKolude the jurisdiction of the Court con¬ 
ferred on it by S. 2 (-3), Usurious Lo%ns 

tP 052 G 2] 

S. K. Dar and N. P. Asthana —for Ap¬ 
pellant. 

K. N. Malaviya —for Respondent. 

Niamatullah, J. —This is a plaintiff’s 
appeal arising out of a suit brought by 
him for recovery of Rs. 10,616 on foot of 
a promissory note, dated 8th March 
1925, executed by the defendant-respon¬ 
dent in lieu of Rs. 7,000 advanced in 
cash by the plaintiff. The interest 
stipulated in the promissory note was 
at the rate of 30 per cent per annum. 

The only defence which it is necessary 
to take notice of for the purpose of the 
appeal has reference to the high rate of 
interest. The defendant pleaded that the 
rate of interest agreed on was excessive 
and that it was a fit case in which the 
Court should reduce it to a reasonable 
rate. The lower Court has decreed the 
suit, except so far that the interest has 
been reduced from 30 per cent to 24 per 
cent. 

The plaintiff has appealed claiming 
the interest at the contractual rate ; 
while the defendant has preferred cross- 
objection praying for further reduction 
in the rate of interest. We have heard 
the learned counsel on both sides, and are 
clearly of opinion that no interference is 
called for. 

It has been argued by the learned 
advocate for the plaintiff-appellant that 
S. 79, Negotiable Instruments Act is 
mandatory and that a Court has no 
power to reduce the rate of interest en¬ 
tered in a promissory note. We are un¬ 
able to accede to this contention. The 
Negotiable Instruments Act must be read 
with other onactmeDts passed subsequent, 
thereto. If under the Usurious Loans 
Act, which was passed after the Nego¬ 
tiable Instruments Act before the promis¬ 
sory note in question ^^as executed thej 
Court .has a discretion to reduce interest! 
in a proper case, there is nothing in 
S 79 Negotiable Instruments Act which 
excludes such a discretion. The Usurious 
Loans Act, S. 2 (3). is applicable to all 
suits for the recovery of loans advanced 
after the commencement of that Act. It 
is quite general, and includes nob only 
suits based on bonds but also on nego- 
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tiablo instruments. We are clearly of 
opinion that S. 79 does not exclude the 
jurisdiction of the Court conferred on it 
by the Usurious Loans Act. 

The lower Court has found that 30 
'per cent simple interest agreed to by the 
•defendant was unreasonable in the 
•circumstances in which the parties were 
at the time the loan was advanced. 
Nothing has been shown to us to justify 
the view contrary to that of the Court 
below in that respect. The rate of inte¬ 
rest which has been allowed by the 
Court below is priraa facie reasonable. 
We hold thit the appeal and the cross- 
objection should both be dismissed. 
Accordingly the decree appealed from is 
upheld. The appeal and the cross-objec- 
\tion are dismissed with costs. 

v.B./r.K. Appeal and Cross- 

objeotions dismissed. 
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Sulaiman, J. 

IChushnud Husain —Applicant. 


V. 

Janki Prasad and another —Opposite 
Parties. 

Civil Revn. No. 387 of 1930, Decided 
on 15th January 1931, against decree of 
Munsif, East of Badaun, D/- 17th April 


Civil P. C. (1908), S. 115—Fact that 
there it other remedy does not oust High 
Court's revitional jurisdiction where Court 
below has acted without jurisdiction. 

Tho fact that another remedy is open to the 
nlaiotifl may be a ground for the refusal to 
exercise the rovisional jurisdiction in a fit case, 
but that would not oust tho jurisdiction of tho 
High Court to interfere in case? where the 
Court below has acted entirely without jurisdio* 
tion : 30 All. 331 and 33 All. 047, ^ 

(b) Jurisdiction—Civil and revenue Courts 
—Suit barred by Tenancy Act will 
barred even if brought under Specific Relief 


Act (1877., S. 9. , . f 

If a civil suit wore barred by the provisions of 
the Tenancy Act. it woullbe immaterial wither 
tho Ruit is bro ight under S. 9, Specific Rohoj 
Actor under S. U. Civil P. C. It will bo bvrred 

oven if it is brought uudet S. 9, J®*'®! 

Act. . [P OM L. ij 

(c) Jurisdiction—Civil and revenue Court. 
In order to decide the question <ivbetber 
civil Court has jurisdiction to try the suit or 
not, the Court should examine the Pja'^t - 
A.I.Ii.lOSOAll.VJQ.S'oll. [P 663 C2J 

Mushtaq Ahmad~’ioT Applicant. 

K. Verma—ior Opposite Parties. 
Judgment. —This is an application in 
feviaioQ from a decree of the Court be¬ 
low under 8. 9, Specibo Relief Act. The 


revision is filed on the ground that tho 
suit was not cognizable by the civil 
Court but was one exclusively triable by 
tho revenue Court. A preliminary ob¬ 
jection is taken on behalf of the respon¬ 
dents that no revision lies inasmuch as 
there is another remedy open to the 
plaintiffs. Reliance is placed on the 
ease of Jwala v. Ganga Prasad (l) and 
Ram Kishen Das v. Jai Kishen Das (2). 
In the former case the revision had been 
filed on the ground that the order of the 
Magistrate under S. 145, Criminal P. C., 
was a bar to a suit under S. 9, Specific 
Belief Act, and in the second case the 
ground was that the Court below had 
made a mistake of law in holding that 
the plaintiff was not entitled to sue. In 
neither of these cases tho ground of revi¬ 
sion was that the Court below bad abso¬ 
lutely no jurisdiction to hear the suit. 
It seems to me that the fact that another 
remedy may be open to the plaintiffs 
may bo a ground for the refusal to exer¬ 
cise the discretion in a fit case, 'but that 
would not oust the jurisdiction of the 
High Court to interfere in cases where 
the Court below has acted entirely with¬ 
out jurisdiction. The position would 
bo different when the decree of the 
Court below is ultra vires. The High 
Court would ordinarily interfere in set¬ 
ting aside such an order. 

I therefore overrule the preliminary 
objection. Coming to the merits of the 
revision it is no doubt proved that the 
property in dispute is an occupancy hold- 
ing which is an agricultural land. The 
Court below has thought that the provi¬ 
sions of the Tenancy Act are nob appli¬ 
cable to a case where the plaintiff comes 
to the civil Court under S. 9, Specific 
Relief Act, for recovery of possession. Its 
vie V Is based on the fact that it is only 
a civil Court which can entertain a suit 
under that section. This argument does 
nob appeal to me. If a suit were barred 
by the provisions of tho Tenancy Act, it 
would bo immaterial whether a civil auit 
is brought under S. 9, Specific Relief Act 
or under S. 9, Civil P. C. 

The law on this question has been laid 
down in the recent Full Bench case of 
In re Ananti v. Chhannu (3). In view of 
the law laid down therein, I must exa. 
mine the plaint. The plaintiffs alle ged 

(1) [1903] 30 All. 331-(1908) A. W. N. 142. 

(2) [1911] 33 All. 64y=-.l I. 0. 814. 

(3) A. I.R. 1930 All. 193=124 I. C. 640 (F.B.). 
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that their grandfather Soban Lai was 
the occupancy tenant and on his death 
he left three sons two of whom are since 
dead. The plaintiffs as the grandsons of 
Sohan Lai claimed the tenancy and al> 
leged that Mt. Shama Kunwar the widow 
of one of the sons of Soban Lai had no 
right in it, although her name was ficti¬ 
tiously recoided in the revenue papers. 
The plaintiffs alleged that they were ac- 
tually cultivating the land and were in 
possession of it, that a leaso was ob¬ 
tained from Mt. Shama Kunwar but the 
lessee failed to obtain possession under 
it; then subsequently another lease dated 
Slst June 1929 was obtained by the de¬ 
fendant from Mt Shama and under the 
pretence of having secured rights under 
this lease the defendant forcibly dispos¬ 
sessed the plaintiff's from their fields. 
Toe plaintiffs expressly alleged that Mt. 
Shama had no right whatsoever to this 
land and that the defendant is a tres¬ 
passer. It was not expressly alleged in 
the plaifft that the tanancy was a joint 
family tenancy or that the grandsons of 
Soban Lai had succeeded to it to the ex¬ 
clusion of the widow Mt Shama Kunwar. 
But there can be no doubt that the plain¬ 
tiffs did not admit that the defendant 
was in any way a subtenant holding the 
land from the plaintiffs. In this view 
of the matter there was no admission in 
the plaint which would show that the 
suit as brought was not cognizable by 
the civil Court. 

Once the plaint was entertained the 
plaintiff's had to be pinned down to the 
allegations in their plaint and if those 
allegations wore not proved the suit 
would have to be dismissed. The Court 
below however has gone into the ques¬ 
tion of fact and has found that the plain¬ 
tiff had been in possession within six 
months of the suit and were forcibly dis¬ 
possessed by the defendant. On that 
finding it has accordingly given the 
plaintiffs a decree under S. 9, Specific Re¬ 
lief Act. This finding cannot be chal¬ 
lenged in revision. The finding of the 
Court below is of course not final on the 
question of real title, which would have 
to be fought out in a subsequent litiga¬ 
tion. The application is accordingly 
dismissed with costs. 

S.N./r.K. Eevision dismissed. 
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Bennet, J. 

Kalka Pershad and anothet —Plaintiffs- 
—Appellants. 

V. 

Ja7igi Singh and others —Defendants— 
Respondents. 

Second Appeal No. 609 of 1929, Deci¬ 
ded on 20th March 1931, against deci¬ 
sion of Addl. Sub-Judge, Shabjahanpur. 
D/. 2nd January 1929. 

Agra Tenancy Act (1926), S. 86 (1) — 
Zamindars suing for ejectment — Plaint 
alleging that defendants were grove-holders 
and that plot in suit had lost its character as- 
grove—Suit would lie in revenue Court. 

The question whether civil Court or revenue 
Court has juriodiction to try a suit depends 
upon the allegations in the plaint. [P 064 C 2} 

Plaintiffs claimed to be zimindars'of a certain 
grove of which the defendants were grove- 
holders. The plaint alleged that the plot 
having lost the trees had lost its chari^ctcr as a 
grove. The suit was for possession and removal 
of trees. 

Held : that such a suit for ejectment would 
lie in the revenue Court. [P 665 C IJ 

5. B. Johari~lor Appellants. 

B. Malik and Krishna Bahadur —for 
Respondents. 

Judgment.—This is a second appeal 
by the plaintiffs against a decree of the 
lower appellate Court dismissing the 
plaintiffs' appeal and upholding a decree, 
of the Court of first instance which dis-] 
missed the suit of the plaintiffs. The 
lower appellate Court found that the 
suit should have been instituted in the 
revenue Court, and that the civil Court! 
in which the suit was instituted had not 
jurisdiction to try it. This question de¬ 
pends on the allegations in the plaint. 

The plaint claimed that the plaintiffs 
were zamindars of a certain grove in. 
which the defendants were grove holders 
and in para. 4 it was alleged that the 
trees in the grove bad been lost and the 
plot had become clear of trees and the 
plot had lost its character of a grove. 
Hence the plaintiffs ask for possession- 
and removal of trees. Now under S. 197, 
sub-S. Ca). Act 3 of 1926 (Agra Tenancy 

Act) it is provided • , ^ ^ 

“It shall be presumed that a croveholder 
holds the laud in resi)ect of which bo is grove- 
holder as a nouoccupancy tenant under a leaso 
the term of which will expire when the land 
ceases to be grove land. 

On the allegations in the plaint the 
defendants were holding as non-oocu- 
pancy tenants under tLo lease the term 
of which had expired. Under S. 197 (e)- 
it is provided that a grove-holder shall 
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be liable to ejeotmenfe on the ground that 
he bolda under a lease the term of which 
!has expired. Such a suit for ejectment 
would lie under S. 86, sub-S. (l) in the 
revenue Court, and the lower appellate 
Court was not _orreot in referring to 
[Sa. 84 and 85. It is clear therefore that 
on the allegations in the plaint the suit 
would li in the revenue Court, and 
I find accordingly. Two points remain 
in second appeal, firstly that the lower 
Court was not correct in coming to a 
finding that as a matter of fact the land 
had ceased to be grove. It is unneces¬ 
sary for the purposes of jurisdiction to 
come to such a finding as the jurisdiction 
appears on the allegations in the plaint, 
and accordingly I set aside this finding 
of the lower appellate Court and I leave 
the matter open for the decision of the 
revenue Court. The remaining point is 
that under O. 7, K. 10 a Court which 
finds that it has not jurisdiction to 
entertain the suit should return the 
plaint for presentation to the proper 
Court. Accordingly I direct in the pre¬ 
sent case that the plaint be returned for 
presentation to the proper Court. The 
second appeal is otherwise dismissed with 
costs. 

S.N./r.K. Appeal dismissed. 
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Mdkerji and Bennet, JJ. 

Ali Mohamed — Defendant — Appel- 

lant. 

V. 

Zakir Ait—Plaintiff—Respondent. 
Second Appeal No. 1170 of 1928, De¬ 
cided on 30th March 1931, against 
decision of First Sub-Judge, Cawn- 
pore, D/. Slst March 1928. „ . , 

(a) Tort—Malicioui proieculion—Suit for 
damages does not lie where process has not 

been issued on accused. _ 

A Bait for damigos for malicious prosecu¬ 
tion will not lie where no process has been 
issued by the .Migistrate for the ai^ance of 
tho petHon accused: 37 C'U. 853, J''*/ 880, 

37 Mad. 161 and A. I. 1929 i 271, Ilcl. on, 
27 J. C. 449. Disc. 04 /. C. 741; .1. I. D 

19i7 Oudh 47l;28 Bom. 226 and 2 7*>m,481. 

He/. y 

siilhi Tort—Malicious prosecution — Uis- 
missal of complaint is termination of crimi- 
mal proceedings in favour of accused, 

Tho dismissal of a complaint under o- 
Crimiual P. O. is a tetimnation of the cri¬ 
minal proceeding* in favour of the accused. 
.All that is required for the plainsiU to show 
in a suit for malicious prosoeution is that the 
orimioil proceedings terminated in favour oi 

tho pUintifl and if tue pl»inti0 shows that the 


Magirtrate passed on order in his favour and 
the defendant fails t) show that tho proceed¬ 
ings were revived, then the plaintifl has shown 
all that is necessary for the suit. [P 666 0 2] 
(c) Tort — Defamation — Criminal com¬ 
plaint. 

Criminal compliint is absolutely privileged 
80 far as the civil Court is concerned: iO All. 
3il (P. B u Foil rP 666 0 2] 

^''.(d) Tort—Malicious prosecution t— Ac¬ 
cused not asked to appear before Court of 
law cannot be said to have suffered damages. 

II the accused has not been asked to appear 
in a Court of law, or if ho appears of his own 
motion, it cannot be said that ho has sullered 
any damage: A. I. B. 192J Pat. 271, Rel. on. 

[P 667 C 21 

M. H. Faruqi—iot Appellant. 

A/. Walliullah —for Respondent. 

Bennet, J. —This second appeal by 
the defendant has been referred to a 
Bench of two Judges by a learned single 
Judge because a difficult.question of law 
is involved. The facts which have been 
found in the present case are that the 
defendant made a complaint in the cri¬ 
minal Court against the plaintiff under 
Ss. 449 and 506, I. P. C., and also asked 
for security to keep the peace to betaken 
under S. 107. Criminal P. C. The Sub- 
divisional Magistrate did not issue any 
summons or other process to the ac¬ 
cused, but bo called under S. 202, Cri¬ 
minal P. C., for a report from the police, 
and the Sub-Inspector made an inquiry 
and sent a report and after receiving 
that report the Subdivisional Magis¬ 
trate went to the villags of the parties 
himself and went to the bouse of tbo 
accused and bold an inquiry. He came- 
to the conclusion that the complaint 
lodged by tho defendant was false, and 
he dismissed this complaint under 8. 203, 
Criminal P. C. Tbo accused tbeu filed 
the present plaint. The question which 
has arisen in second appeal is whether 
a suit for damages for malicious pro¬ 
secution will lie where no process has 
been issued by the Magistrate for the 
attendance of the person accused. On 
this point there area number of con¬ 
flicting rulings, but the weight of autho¬ 
rity of the Courts in India is.that no such 
suit for damages lies. This view hasl 
been taken in the following rulings;’ 
Dcliozario v. Gulab Chand Anundjee (l), 
Gopal Jan v. Bholanath Khetlry (2). 
K. Sheik Meeran Sahib v. lUtnavelu 
Mundali (3) and Subhag Chamar v. Nand 

' (1) Tiyij] 87 Cal. 80^=0 I. C. 877. 

(2) [1911J 8b Cal. 880=11 1. C 811. 

(31 tl9HJ 37 Mad. lbl=21 I. O. 703. 
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hal Sahu (4). On the other hand tho 
plaintiff-respondent relied on the follow¬ 
ing rulings: Bishan Prasad Narain 
Singh V. Phulvian Singh (5), Bishan 
Singh V. Bavi Bahai Roy (6), Gursaran 
Das V. Israr Haidar (7), Ahmadhhai 
V. Framji Edulji (8) and Iniperatrix 
■y. Litkshman Sakharam (9). Now in 
some of the rulings on which the 
plaintiff relies the proposition enun¬ 
ciated by the plaintiff does not find full 
support. Thus in 19 C. W. N. 935 at 
p. 93 it is stated: 

“ The prosecution might bo infvuctuous, if, 
■for instance, no notice -was served upon the 
accused. In such a contingency, the action 
for damages for malicious prosecution would 
fail, not because there was no prosecution com¬ 
menced, but because there was no damage 
•doue to the plaintitl.*’ 

Tho view of damages taken by the 
•Calcutta High Court in this case is that 
tho damages should bo material, that is, 
that the plaintiff should show that he 
suffered damages by having to defend 
himself in the criminal Courts. It is 
true that under English law the case 
is apparently otherwise. In Halsbury's 
Laws of England, Vol. 19, para. 1443, 
Kp. 677, it is stated: 

“ To succeed in an action for malicious 'pro¬ 
secution a plaintiff must prove 

(v) that the plaintiff has suffered damage; 
unless, indeed, the proceedings necessarily im¬ 
port damage to his fame or person.” 

And in para. 1470 p. 688, it is stated: 

” To support an aciion for malicious pro¬ 
secution .or other malicious legal proceedings, 
one of three heads of damage must be proved, 
if not implied by law: 

(1) Damage to a man’s fame, as where the 
matter of which ho is accused is scandalous. 

(2) Damage done to the person, as whore bis 
life, limb, or liberty is endangered or. 

(3) Damage to his property, as whore he is 
put to the expense of acquitting himself of the 
crime with which he is charged.” 

Now in India it is only damage under 
the second and third heads which has 
been considered sufficient to start an 
action for malicious prosecution. If 
damage to a man’s reputation was con¬ 
cerned sufficient to start a suit for mali¬ 
cious prosecution, then the position 
would arise that damages to reputation 
could bo the basis of a suit for tnali- 
< ?iou3 prosecu tion although such dama ges 

(4) A. I. R. 1929 Pat. 271=119 I. O. 133=8 
Pat. 285, 

(5) [1914] 27 I. G. 449. 

(6) [1920] 64 I. 0. 741. 

. (7) A. I. It. 1927 Oudh 471 = 105 I. 0. 553=2 
Luck. 740. 

<8) [1904] 28 Rom. 226=5 Bom. L. R. 940. 

<9) [1874] 2 Bom. 481. 


could not bo the basis of a suit for de¬ 
famation; it has been hold in a Full 
Bench case of this High Court, 
Ghunni Lai v. Narsingh Das (10), that 
where a person presents a petition to a 
criminal Court ho is not liable in a civil 
suit for damages in respect of state¬ 
ments made therein which may be de¬ 
famatory of the person complained 
against. The Full Bench case of this 
High Court has laid down that there is 
an absolute privilege for a complaint 
to a criminal Court so far as a civil Court 
is concerned, and that no suit will lie for 
damages for defamation. It would there¬ 
fore be contrary to the spirit of this rul¬ 
ing if wo were to hold that such damages 
could form the basis of a suit for mali¬ 
cious prosecution. We note that in the 
particular ruling on which the plaintiff 
relies on Bishan Singh v. Ram Bahai 
Roy (6) the accused was directed by a 
Sub-Inspector to appear before the 
Magistrate and 'in the case to which 
reference has been made in Bishun 
Prasad v. Phulman Singh (5) a notice 
was issued to the accused and he was 
present at the inquiry on the criminal 
complaint which was under S. 107, Cri¬ 
minal P. 0. although that was appa¬ 
rently a preliminary inquiry and not 
after a notice had been issued to the 
accused to show cause why he should 
not furnish the security demanded. 
After considering the various rulings pro¬ 
duced in this case we are of opinion 
that the criminal prosecution does not 
take place so far as the accused is con¬ 
cerned until process issues for the ac¬ 
cused to be present and on that view 
wo consider that in the present case a 
suit for damages for malicious prosecu¬ 
tion will not lie. We further think 
that in the circumstances no damage 
can be said to have been suffered by 
tho plaintiff. On both these grounds 
we consider that the present suit of tho 
plaintiff will fail. 

Some further argument was made by 
the learned counsel for the appellant 
to tho effect that the dismissal of a 
complaint under S. 203, Criminal P- O. 
is not a termination of tho criminal 
proceedings in favour of the accused, 
because such a complaint might be re¬ 
vived by the Magistrate. If this doc¬ 
trine were extended then there could 
be DO suit for damages for malicious 
(10) [1918] 40 All. 341=45 1. O. 610 (F. B). 
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•prosecution for even in the case of an 
•acquittal ‘the acquittal could be set 
^asido by an appeal of the Ijooal Govern¬ 
ment under S. 417, Criminal P. C. But 
'all that is required for .the plaintiff to 
Ishow on this point in a suit for raali- 
joious prosecution is that the criminal 
jprooeoedings terminated in favour of 
the plaintiff and vve consider that if the 
plaintiff shows that the Magistrate 
passed an order in his favour and the 
defendant fails to show that the pro¬ 
ceedings, wore revived, then the plain¬ 
tiff has shown all that is necessary for 
the suit. 

In this case the question was also 
argued in second appeal as to whether 
rthe plaintiff would be entitled to 
•damages for defamation on account of 
^he defamatory statements contained 
in the complaint made by the defen¬ 
dant to the Magistrate. Bat the Full 
Bench ruling of Chunni Lai v. Narsingh 
Das (10) has definitely held that the 
.criminal complaint is absolutely privi- 
'leged 80 far as the civil Court is con- 
loerned. I allow this appeal and dis¬ 
miss the suit of the lilainbiff with costs 
in all Courts. 

Mukerji, J. — My learned brother 
has discussed all the cases that have 
been cited before us and I entirely agree 
with him that the suit must fail. I 
wish to add just a few words as to the 
principle which must underlie a suit 

like this. , 

This is a suit for malicious prosacu- 
tion.” Thera must be a prosecution be¬ 
fore the plaintiff can succeed. 
question therefore arises: What is “pro¬ 
secution?” Is it synonymous with ‘‘in¬ 
stitution of a criminal proceeding” as 
has been bell indicatable under S. 211, 
I. P. C. as an offence ag\inst justice or 
is it something beyond institution of a 
criminal proceeding? A more institu¬ 
tion of a criminal proceeding may not 
affect the plaintiff at all although it 
may affect a Court of justice or the 
mode of dispensing justice and it may 
bo punishable under the criminal 
The plaintiff to succeed must show that 
bo has a cause of action. Now what 
can bo his cause of action, if he was 
never called upon by the Court before 
which the complaint was filed, to ap¬ 
pear and answer a charge or even to 
appear and attend the proceedings, 
-oomplaint may be filed and the accused 
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person may .not even hear of it, al¬ 
though behind his back an inquiry may 
bo ordered under S. 202, Criminal P. C., 
and some witnesses may be examined. 
The plaintiff in the civil suit is not at 
all hurt. He may not have, as I have 
said, heard of the fact that a complaint 
had been filed against him. Gan it be 
said that the plaintiff has a cause of 
action? The answer should be in my 
opinion in the negative. 

A suit in the circumstances of the 
present case must again fail on the 
ground that no damage has occurred. 
Tort has been defined as “wrong in- 
dependent of contract.” A wrong there¬ 
fore is essential in order that a suit 
based on tort may be maintained. Now 
if the plaintiff has not been asked to 
appear in a Court of law, or if he ap¬ 
pears as in the case of Subhag Chaniar 
V. Nand Lai Sahu (4) of his own motion 
it cannot be said that he has suffered 
any damage. 

On principle therefore the suit cannot 
be maintained if notice has nob been 
issued to the plaintiff to appear and 
answer a criminal charge. 

S.N./r.K. Appeal allowed. 
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SOLAIMAN, AG* C* J* and BAJPAI, «L 

Murli Dhar —Applicant. 

V. 

Ram Oopal —Opposite Party. 

Civil Revn, No. 72 of 1930, Decided 
on 11th March 1931, against order of 
Sub-Judge, Moradabad, D/- 9th January 
1930. 

Civil P. C. (5 of 1908), S. 115 —Court 
ordering at decree-holder's instance that loss 
in sale*price should be recovered from de¬ 
faulting auction-pur chaser—Judgment-debtor 
applying for recovering loss — Court dismis¬ 
sing application as that order was not in 
favour of judgment-debtor — Order of dis¬ 
missal though wrong was not revisable as the 
error was only one of pure law — Civil P. C. 
(5 of 190S). O. 21, R. 71. 

A mere error of Uw howsoever gross would 
not in itself be sufficient for interferoDce in 
revision. Th.kt error of liw must result either 
in a (atlure to otetcise jurisdictioo or wrong 
exercise of jurisdictioa or any irregularity in 
the exercise of jurisdiction before the 1^*8“ 
Court can iuterfero under S. q 2 ] 

Order under R. 71, O. 21, was passed at the 
instance of the decree-holder that the loss in 
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the price should bo recovered from the default¬ 
ing auction-purohiser. The judgment-debtor 
subsequently applied for recovering the loss but 
the Court dismissed that application as the 
order was not passed in favour of the judgment- 
debtor. 

Held : that the dismissal of the application 
was wrong as the order under R. 71 need not bo 
passed expressly in favour of the judgment- 
debtor. But the error was only an error of law 
not involving jurisdiction and so the order was 
not revisablo. [P 663 C 2] 

Tj. M. Hoy —for Applicant:. 

S.N. Seth —for Opposite Party. 

Sulaiman, Ag. C. J. —This is an 
application in revision from an order 
refusing to recover the amount of the 
deficiency on resale from the auction- 
purchaser. The property was sold at 
auction and purchased by Ram Gopal 
respondent. Pie failed to deposit the 
whole amount and the property had to 
be resold on 12th May 1921 at a loss. 
The Court at the instance of one of the 
decree-holders Nand Kishore passed an 
order on 14th September 1928 holding 
that the auction-purchaser was liable 
for the loss. As that order had been 
passed at the instance of Nand Kishore 
it did nob expressly mention the judg¬ 
ment-debtor Murli Dhar’s name. Nothing 
was done to recover the amount from 
the auction-purchaser for a long time 
during which the decree-holders ulti¬ 
mately succeeded in realizing the entire 
decretal amount from the judgment- 
debtor. On 15th October 1929 the judg¬ 
ment-debtor filed an application in the 
Court for execution of the order against 
the former auobion-purchaser Ram Go¬ 
pal. 

The learned Judge thought that if the 
application had been made within three 
years of the resale, he would have 
treated this as an application under 
O. 2L, R. 71, for making'tbe defaulting 
auction.purchaser liable for the loss, but 
as it was more than three years after the 
resale he could not treat it as such an 
application. He then considered that 
the order of 14th September 1926, hav¬ 
ing been passed at the instance of Nand 
Kishore and not being in favour of the 
judgment-debtor Murli Char, the latter 
had no right to execute it and the 
learned Judge was unable to allow bis 
application, which was accordingly dis¬ 
missed. 

It is quite clear that a mere error of 
law howsoever gross would not in itself 
be sufficient for interference in revision. 


That error of law must result either in 
a failure to exercise jurisdiction or wrong 
exercise of jurisdiction or any irregu¬ 
larity in the exercise of jurisdiction 
before the High Court can interfere 
under S. 115, Civil P. C. 

There is no doubt that the learned 
Judge has erred in law in thinking that 
the judgment-debtor ought to have pro¬ 
cured an order in his own name. Under 
S. 71 the order against an auobion-pur- 
cbaser can he made at the instance of 
either the decree-holder or judgment- 
debtor and when once such an order has 
been made the latter can recover the 
difference in the price from the auction- 
purchaser. The rule does not require 
that the order should in so many terms 
state that it is passed against the auction- 
purchaser and in favour of the judgment- 
debtor. As things have happened the 
decree-holders gob their money and were 
therefore not interested in the recovery 
of this amount. It is only the judgment- 
debtor who is entitled to recover it. 

On the other band the learned Judge 
did entertain the application made by 
the judgment-debtor but wrongly thought 
that he was not entitled to any relief 
because the order was not in bis favour 
expressly. This is an obvious error of 
law hut it is difficult to say that it 
amounted to a failure on the part of 
the Subordinate Judge to exercise juris¬ 
diction. The remedy of the judgment- 
debtor, if any, may be by way of an 
application for review of that order. We 
however do not wish to express any 
opinion on this question. We think no 
revision lies. Tbe application is dis¬ 
missed but without any order as to. 
costs. 

S.N./r.K. Revision dismissed. 


A. I. R. 1931 Allahabad 668 

Mqkbrji and Bennet, JJ. 

Jadiinath Singh— Plaintiff — Appel¬ 
lant. 

V. 

Hanuman Singh and oi/iers—Defen¬ 
dants —Respondents. 

Second Appeals Nos. 319, 320 and 343 
of 1928, Decided on 9th April 1931, 
against decision of District Judge* 
Allahabad, D/- ISth November 1927. 
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JaduNATH V. Hanuman (Bennefc, J.) 
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sj'- (a) Co»harer—Suit for profit*—Pi inciple 
for computation of profit* in case of mort¬ 
gage by cosSorer of *pecified plot or part 
of his share stated. 

When a cosharer makes an usufructuary 
mortgage of part of his share or of specific plots 
of which he is in exclusive possession, a Court 
in a suit for profits should regard the cosharer 
and his mortgagee as a single unit. If that 
cosharcc and his mortgagee together are in 
receipt of a greater share of profits than they 
are entitled to, then a decree should be passsd 
against them in favour of a plaintiff who is in 
receipt of less profit than Le is entitled to by 
his share. The adjustment between the co¬ 
sharer and his mortgagee of the liability which 
they jointly incurred to such a plaintiff is a 
matter for the cosharer and his mortgagee to 
settle between themselves. What the Court 
has to look to is whether the cosharer plus the 
mortgagees are in possession of a greater area 
of sir and khudkasht than they are entitled to, 
that is whether they are receiving more profits 
than they are entitled to, taking the annual net 
income of their area into account. [P 669 C 2] 
(b) Cosharer—Suit for profit*—Principle 
in cate of aale stated. 

If a cosharer chooses to sell a specific plot, 
then that plot must still be considered ss part 
of his share for the purpose of a suit for profits. 

[PG70C1] 

M. L. Agarwala —for Appellant. 

Shiva Pra.md Sinha and Kedar Nath 
Sinha —for Respondents. 

Bennet, J.— These are two appeals 
by the plaintiff and one appeal by 
certain defendants against an order in 
first appeal by the learned District 
.Judge of Allahabad in a suit for profits 
by the plaintiff. There were originally 
two suits, one in regard to Mahal 
Bhagwant Singh and one in regard to 
Mahal Sheozor Singh. The plaintiff is 
a oosharer in these ujahnls and he is 
not in possession of any area of sir and 
khudkasht and he has not been receiv¬ 
ing any rents or profits for the years in 
suit. In Mabal Bhagwant Singh there 
are 45 defendants and it is found that 
these defendants are in possession of 
different areas of sir and khudkasht 
some of which they cultivate and some 
of which they sublet to subtenants. 
There is also in this raahal about 10 
. bighas of land which is let to non- 
ocoupanoy tenants. The Court of fipt 
instance decreed the suit of the plain¬ 
tiff granting him a decree in Mahal 
Bhagwant Singh for Rs. 572-13-8 as hia 
share of profits assigning different 
amounts as due from different defendants 
according as the Court of first instance 
held in the statements A and B that 
different defendants had cultivated more 
than their share. In Mahal Sheozor 


Singh a sum of Rs. 248-0-6 was awarded 
to the plaintiff on similar grounds in 
statement Exs. C and D. The lower 
appellate Court set forth certain prin¬ 
ciples one of which was that where fields 
wore separately sold or mortgaged these 
specific plots should not be taken into 
account in these suits for profits. Ac¬ 
cordingly, as a result of this principle, 
the lower appellate Court reduced the 
area of land which yielded profits of 
Mahal Bhagwant Singh to 91 bighas 
irfttead of 138 bighas and it found that 
nothing was due to the plaintiff in that 
mabal. 

The result of this finding is that the 
plaintiff, although he is a cosbarer in 
Mahal Bhagwant Singh and has nob 
received any profit for the years in suit 
is held to be due no profits for those 
years. This is a very extraordinary 
result and gives rise to the presumption 
that there was something wrong in the 
theory of the lower appellate Court. 
Now the plaint set forth that of the 
45 defendants, defendants 1 to 28 were 
cosharer and defendants 29 to 45 were 
possessory mortgagees of part of the 
mahal. We do not find anything on 
the record to indicate that defendants 29 
to 45. are not mortgagees of shares, 
but even if some of them were mort¬ 
gagees of specific plots, we do not think 
that on this account they should be 
exempted from a decree for share of 
profits. In our view, when a cosharer 
makes a usufructuary mortgage of part 
of his share or of specific plots of which 
he is in exclusive possession, a Court 
in a suit for profits should regard the 
cosbarer and his mortgagee as a single 
unit. If that cosbarer and bis mort- 
gagee together are in receipt of a greater 
share of profits than they are entitled 
to, then a decree should bo passed 
against them in favour of a plaintiff 
who is in receipt of less profit than he 
is entitled to by his share. The adjust¬ 
ment between the cosbarer and his 
mortgagee of the liability which they 
jointly incurred to such a plaintiff is a 
matter for the cosbarer and his raort- 
gagee to settle between themselves. 
What the Court has to look to is 
whether the cosbarer plus the mort- 
gagees are in possession of a greater 
area of'jsir and khudkasht than they are 
entitled to, that is, whether they are 
receiving more profits than they are 
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entitled fco, taking the annual net income 
of their area into account. 

The question of the sale of a speci6c 
plot by a cosharer is in our opinion 
similar. If a cosharer chooses to sell a 
specihc plot, then that plot must still 
he considered as part of his share for 
the purpose of a suit for profits. Other¬ 
wise it would be possible for cosharers 
jto sell specific plots and with a result 
that a cosharer not in possession of 
specific plots would be altogether de¬ 
prived of any benefit from his share m 
the raahal. These are the general 
principles which we consider should 
govern a suit where such questions arise. 
Bub from the evidence on the record 
we are not at all satisfied that even 
assuming the principles adopted by the 
lower Court to be correct the result 
followed which is found in the judgment 
of the lower appellate Court. We con¬ 
sider that proper tabular statements 
should be prepared showing exactly how 
each cosbarer plus his mortgagee is in 
possession of an excess share of profits. 
We have considered only the case of 
mabal Bhagwant Singh, but the case 
of niahal Sheozor Singh is similar. 

Accordingly we remand this case to 
the lower appellate Court for disposal 
in view of the law which we have laid 
down. Costs hero and hitherto will 
abide the result. 

In Appeal No. 343 of 1928 the ques¬ 
tions raised in the memorandum of 
appeal are questions cf fact and we do 
not pass any orders in regard to them. 
But as we are remanding this case for 
disposal again by the lower appellate 
Court it will be open to learned counsel 
for the defendants to take those points 
before the lower appellate Court, The 
order as to costs is similar. 

V.B./r.K. Order accordingly. 
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Mukerji and Bennet, JJ. 

Municipal Board, Etawah — Defen¬ 
dant—Appellant. 

V. 

Mt. Earn Sri and another —Plaintiffs 
—Respondents. 

First Appeal No. 357 of 1927, Decided 
on 12th February 1931, against decision 
of Addl. Sub-Judge, Etawah, D/- 18th 
May 1927. 


fa) Adverse possession—Suit based on title 
extending over 30 years—Plea need not be 
Specifically raised. 

Where a suit is basei on t^tlo e^ctonded over 
30 years plea of adverse possession need not be 
srecifically pleaded ns it is iucludod in fhe pica 
of title : 24 Mad. 387 (P.C.), Foil [P 672 C 1] 

(b) U* P. Municipalities Act (1916). S. 318 
—Question of title cannot be decided by 
Municipal Board or under S. 318 by District 
Magistrate or Commissioner. 

No question of title can be decided by the 
Municipal Board specially where it itself is a 
party, and it could never have been contem¬ 
plated that the question of title should be de¬ 
cided under S. 318 of the Act, by the District 
Magistnate or by the Commissioaer [P 672 C 2] 

(c; Tori—Damages— Entire amount must 
be received by one suit. 

Id a suit for d.imagcs based ou an act of tort 
the entire amount of damages bi.ve to bo re¬ 
covered in one suit and several suits are to be 
discouraged. [P 672 C 2] 

Iqbal Ahmad and Mukhtar Ahmad — 
for Appellant. 

Ambika Prasad —for Respondents. 

Mukerji, J. —This appeal arises out 
of a suit fer a declaration of title and 
for damages instituted by the respon¬ 
dents against the Municipal Board of 
Etawah under the following circum¬ 
stances. There is a piece of land which 
has been painted red on the plan pre¬ 
pared in the Court below by the Court 
amin. The plaintiffs’ case was that 
plaintiff 1 was the owner of the land and 
she had on that plot four small shops 
fetching a rent of about Rs. 80 a month. 
Plaintiff 2 is her lessee. The shops 
were burnt down in Jun© 1926 and the 
land was laid vacant. The plaintiffs 
made an application to the Municipal 
Board for permission to build again on 
the land, but this permission was re¬ 
fused on 27th August 1926 on the g'ound 
that the Municipal Board was the owner 
of the land and not the plaintiffs. The 
plaintiffs accordingly asked for a dec¬ 
laration that they were the owners of 
the land in suit. They also asked, as 
already stated, damages on the ground 
that having been not allowed to rebuild 
the shops they had been losing Rs. 80- 
a month as rent. The Municipal Board 
contested the plaintiffs’ right to the land 
in suit, and they contended that it was 
a part of land belonging to the Muni¬ 
cipal Board. Indeed, it stated that the 
land in suit was a part of the main 
street, the land in question being only a 
part of the pavement which ran along¬ 
side of the main street, and was meant 
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for the pedestrians to walk upon. The 
learned Subordinate Judge, who heard 
the ease at length, came to the conclu¬ 
sion that the plaintiffs had established 
their right to the land. He found that 
when the shops existed on the spot they 
were four in number and they fetched a 
rent of Rs. 73 per month. He also 
found that since the shops bad been 
burnt down, the rent had gone up and 
it was but a fair estimate of the rent of 
the shops that could be built on the land 
to say that they could fetch Rs. 60 per 
month. The whole suit was accordingly 
decreed. 

Before us it has been contended that 
the respondents have failed to prove 
their title. We have been taken through 
the entire evidence on the record which 
is large. We shall notice only such of 
the documents as we consider to bo very 
pertinent to the case. 

To start with, the plaintiff produced a 
a sale deed in their favour dated 21st 
December 1871. By this document one 
Durga Prasad, by whose name the local 
bazar goes, professed to sell two shops 
to a predecessor-in-title of plaintiff 1. 
According to the boundaries of these 
shops, they extended right to the main 
street. If there was any ambiguity in 
the sale deed, they are clearly removed 
by the subsequent conduct on the part of 
the owner and his tenants. We find 
that as early as in 1880 one Jagannath, 
being a tenant of the land in suit, ap- 
plied to the Municipal Board for per- 
mission to build up a tiled shed : see 
p. 55 of the record. Shortly after this 
he again applied for permission to build 
what has been described as a " khirki.” 
It appears that Jagannath wanted to 
construct a cellar beneath the land in 
suit, because be wanted some place to 
keep his cloth. This permission was 
given. We find that as a matter of fact 
there is a cellar beneath the land in suit, 
and the door which leads to the cellar 
is shown in the map prepared by the 
amin. On behalf of the appellant it was 
contended that this cellar must have 
been constructed without permission 
from the Municipal Board, but we do 
nob consider that the suggestion is cor¬ 
rect. The Municipal Board gave its 
sanction by the order printed at p. 59. 
Thus we find that since 1880 at any rate 
plaintiff 1 and her preleoessors and her 
tenants have been occupying the land in 


suit with the permission of the Muni- 
oipal Board and in open defiance of any¬ 
body else’s title and right. A large 
number of rent-notes have been pro¬ 
duced to prove that the shops on the 
site were occupied by tenants of plain¬ 
tiff 1 from time to time. 

The Municii)al Board claims to be the 
owner of the land which has been des¬ 
cribed as “ patri,” or pavement running 
on either side of the main street. The 
learned Subordinate Judge inspected the 
locality, and be found that the whole of 
the “ patri ” land, in any case, the major 
portion of the patri land, had been fully 
occupied by shops. He found on the 
evidence that the patri land was two 
feet higher than the main street. This 
fact would show that the land described 
as patri was never meant to be a pave¬ 
ment for the pedestrians to walk upon. 

As against all this evidence the Muni¬ 
cipal Board have been able to produce, 
but a few documents, and they are not 
of much use. At p. 41 is a copy of the 
proceedings of the Municipal Board. It 
clearly goes to show that the inner por¬ 
tion of what has been described as Hume- 
ganj was acquired by the ' Municipal 
Board and was sold to one Durga Prasad, 
the vendor of the plaintiffs under the 
sale deed of 1871. It was argued that 
Durga Prasad owned only the inner side 
of the bazar and therefore he had no 
title which he might confer on the pre- 
decossor-in-title of plaintiff 1. But this 
argument is entirely fallacious. The 
document does not show that Durga 
Prasad was not the owner of the outer 
portion of the bazar when he acquired 
from the Municipal Board the inner por¬ 
tion of it. 

The document at p. 45 goes only to 
support the transaction recorded at p. 41. 
At p. 47 is a statement of a certain 
gentleman, but the relevancy of this 
statement as evidence is entirely doubt¬ 
ful. On the other hand at p. 129 is a 
copy of the proceedings of the Public 
Works Committee of the Municipal 
Board. It is very interesting and throws 
a flood of light on the whole affair. It 
appears that the committee found that 
the “ patri ” land or lands lying by the 
roadside were being claimed and trans¬ 
ferred by the shopkeepers as their pri¬ 
vate property. The'Munioipal Board, it 
was stated, never acquiesced in the 
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claims, but it was {.lanting trees and 
selling thetn when they dried up '-in the 
exercise of the right of possession. It 
was resolved that in future the Muni¬ 
cipal Board would refuse permission to 
build to whosoever might apply for the 
purpose if the application related to the 
patri land. This resolution itself shows 
that the Municipal Board was not cer¬ 
tain about its own title. 

The learned Subordinate Judge has 
pointed out that the Municipal Board 
produced no document in its possession 
which would go to show that it was the 
owner of the land in suit. The list of 
properties owned by the Municipal Board 
was not produced and the overseer who 
spoke about it stated that it contained 
only the area of the land which was 
owned and be was not in a position to 
say, with the aid of this document, whe¬ 
ther the land in question belonged to the 
Municipal Board. The learned Subor¬ 
dinate Judge found that the Municipal 
servants admitted before him that this 
land in suit had no tree planted on it 
by the Municipal Board and the Muni¬ 
cipal Board never exercised any right of 
possession over it such as sweeping the 
X>lace, etc. 

Having considered all the evidence on 
the record we are of opinion that the 
land in suit is the private property of 
plaintiff 1 and in any case plaintiff 1 
by completing adverse possession exten¬ 
ding over 30 years has completed that 
title in herself ^is against the Municipal 
Board. The plea of adverse possession 
need not be specifically pleaded as it is 
jincluded in the plea of title : see Vasri- 
uleva Padhi Khadanga Garu v. Maguni 
Devan Bakshi Maha Patruhi Garu (l>. 

The only other point for consideration 
is whether the plaintiffs are entitled to 
the damages decreed in their favour. It 
was argued before us that the Municipal 
Board was entitled to refuse permission 
on the ground that the building abutted 
on the land and erection of any con¬ 
struction on the land would be undesir¬ 
able as an obstruction to the traffic and 
for other similar reasons. It is however 
not the case that the Municipal Board 
considered the question of building on 


(1) [1901] 24 Mad. 387—28 I. A. 81=7 -Sar. 
819 (P.O.). 


the land from this point of view. They 
only considered the question whether 
they should allow the plaintiffs to build, 
it being assumed that the property was 
not of the plaintiffs but of the Municipal 
Board. This is conclusively shown by 
the order passed by the Municipal Board 
and printed at p. 151 of the record. 

It was argued before us that no suit 
is maintainable against the Municipal 
Board for anything done in pursuance of 
the duties cast upon it under S. 180, 
Municipalities Act, and that the only re¬ 
medy of the aggrieved party is by way 
of an appeal to the District Magistrate 
or to the Commissioner under S. 318, 
Municipalities Act of 1916. We have 
already answered this argument when 
we stated that the Municipal Board 
never professed to act under S. 180, 
Municipalities Act of 1916. They did not 
decide whether assuming that the land 
was the respondents’ property it would 
be desirable from the point of view of 
the public as represented by the Muni¬ 
cipal Board that plaintiff 1, the original 
owner of the land, should be prohibited 
from building on it. No question of 
title can be decided by the Municipal 
Board specially where it itself is a party 
and it could never have been contem¬ 
plated that the question of title should 
be decided under S. 318 of the Act by 
the District Magistrate or by the Com¬ 
missioner. 

As regards compensation we have 
found that the amount claimed is a fair 
and proper one. The act of the appel¬ 
lant has deprived respondent 1 from 
gaining the benefit she used to get from 
her property and for no fault of her own. 
In a suit for damages based on an act 
of tort the entire amount of damages 
have to be recovered in one suit and 
several suits are to be discouraged. On 
this principle the plaintiffs are entitled 
to the entire amount decreed to them by 
the Court below. 

In the result, the appeal fails and is 
hereby dismissed with costs. 

VR /r K Appeal dismissed. 
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Mukerji and Bennet, JJ. 

In the matter of aji application hy 
GtUabchand Choteylal and others. 

Misc. Case No. 619 of 1930, Deoided on 
26th February 1931. 

(a) Income-tax Act (1922), S. 66 (3) Ap¬ 
plication of—Limitation Act (1908), S. 12. 

Section 12, Limitation Act, doea not apply to 
a proceeding under S. 6C (3). [P G73 C 2] 

^b) Income-tax Act (1922). S. 67 (") 

S. 67 (A) does not refer to time required for 
copiesof orders of Income-tax officer or As¬ 
sistant Commissioner. 

Section 67 fA) refers merely to the tim^e re¬ 
quired for obtaining a copy of the order of the In¬ 
come-tax Commissioner and does not authorize 
the extension of the period of limitation by the 
timd reauired for obtainiog tho orders of the 
Income-tax Officer and the Assistant Commis¬ 
sioner; AO AlLl, lief. ^ ^ 

^ (c) Income-tax Act (1922), S. 66 (3)^ 
Allahabad High Court Rules regarding in¬ 
come-tax references, R. 1— Extension can¬ 
not be obtained for copies of orders of In¬ 
come-Tax Officer and of Asst. Commissioner. 

Although it is a fact that within the rules 
framed for procedure of Allahabxd High Court 
in regard to income-tax references. R. 1 states 
that where an application is made under S. 66 
(3), Income-tax Act, there should be copies of 
the order of the Income-Tax Officer, the Assis- 
stant Commissioner of Income-Tix and the 
Commissioner of Income-Tax disposing of the 
case the more fact that those orders are re¬ 
quired does not connote that the applicant has a 
right to extend the period of limitation by the 
period required for obtaining orders other than 
those of the Commissioner of Income-tax under 
reference. tP 0*4 0 IJ 

Gopi Nath Kunzrn—tov Assessee. 

U. S. Bajpai—tor the Crown. 

Bennet. J.—This is an application by 
an assessee to the High Court asking 
that the Commissioner of Income-tax 
should be required to state a case under 
S. 66, Income-tax. The learned Govern- 
nient Advocate has taken a preliminary 
objection that the application is time 
barred. S. 66 (3). Income-tax Act. states: 

“If on any application being made under sub- 
S (2) the Commissioner refuses to state the 
case on the ground that no question of law 
arises* the assessee may within six months from 
the date on which he is served with notice of 
the refusal, apply to the High Court. 

Now it is admitted that the Commis- 
sionor refused to state a case on 
April 1930 and that the notice of refusal 
was communicated to the assessee op 
M ay 1930. The application to the High 
Court was made on 12th November 1930 
and was not accompanied by any copies 
of the order of the Commissioner or of 
the Assistant Commissioner or of the 
Income-Tax Officer. Under S. 67 (a): 

1931 A/85 & 86 


“In computing the period of limitation pres¬ 
cribed for an appeal under this Act or for au 
application under S. G6, the day on which the 
order complained of was made, and the time 
required for obtainiug a copy of such order 
shall be excluded.’’ 

It is admitted that application for a! 
copy of the order of the Income-taxj 
Commissioner was not made until 22nd 
November 1930, that is, after the appli¬ 
cation under S. 66 (3) was filed in this 
Court. Accordingly, the period for ob¬ 
taining a copy of the order of the Com¬ 
missioner cannot be applied to extend 
the period of limitation. But it is con¬ 
tended that two other periods should bo 
used for extension of limitation, namely* 
from 26th to 29bh May 1930, a period of’ 
four days occupied in obtaining a copy 
of the order of the Income-Tax Officer, and 
from 14th to 18th March 1930, a period 
of five days, in obtaining a copy of the 
order of the Assistant Commissioner on 
appeal. If these two periods of nine 
days in all were added, it is true that the 
application to this Court would bo with¬ 
in time. The question therefore is whe- 
there any rule exists under which these 
two periods can be used to extend the 
period of limitation. S, 67 (a), Income-tax 
Act, refers merely to the time required 
for obtaining a copy of such order ’, that 
is, for the order which is the subject of 
a reference under S. 66 (3). Accordingly, 
it is clear that this section does nob 
authorize the extension of the period of 
limitation by the time required for ob- 
taining the other two orders in question. 
Reference was also made to the Ijimita- 
tion Act, S. 12, bub that does not apply 
to a proceeding under S. 66 (3), Income- 
tax Act. 

It was also argued by learned counsel 
that there would be some analogy bet¬ 
ween the case of a second appeal being 
filed in the High Court under the Civil 
Procedure Code. If that be so, then the 
analogy is unfortunate for the applicant, 
because it has been held by a Full Bench 
of this Court in Narsingh Sahai v. Sheo 
Prasad (l) that although a rule of this 
Court with reference to the presentation 
of an appeal from an appellate decree 
required that the memorandum of appeal 
should be accompanied not only by a 
copy of the decree or order, but where 
it exists, a copy of the judgment of the 
Court of first instance, still this rule did 
not connote that the appella nt bad 
”(irCl918r40 All. 1=42 I. c. 865 (F. B.). 


a 
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right to exclude from the period of limi¬ 
tation for filing his appeal, the time re¬ 
quisite for obtaining a copy of the judg¬ 
ment of the Court of first instance. 

It is a fact that within the rules framed 
[for procedure of this Court in regard 
to Income-tax references, R. 1 states that 
where an a application is made under 
S. 66 (3), Income-tax Act, there should 
bo copies of the order of the Income-tax 
Officer, the Assistant Commissioner of 
Income-tax and the Commissioner of In¬ 
come-tax disposing of the case. But 
the mere fact that those orders are re¬ 
quired does not connote that the appli¬ 
cant has a right to extend the period of 
limitation by the period required for ob¬ 
taining orders other than those of the 
Commissioner of Income-tax under re- 
iference. 

Under these circumstances, we con- 
sider that this application is time barred 
and we therefore dismiss it with costs. 
We assess the fee of the Government Ad¬ 
vocate at Rs. 100 and allow him one 
month for the filing of the certificate. 

v.B./R.K. Order accordingly. 
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Mukerji and Bennet, JJ. 

Janki Prasad and others —Plaintiffs 
Appellants. 

V. 

Karamai Husain and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 1117 of 1928,^ De¬ 
cided on 9th April 1931, against decision 
of Dist. Judge, Bareilly. D/- 26th March 

Highway— Processions—There is right 

of conducting religious processions on high* 

'/here is a right in British India to conduct 
a religious procession with its appropriate ob- 
c^rvances along a highway. No restrictions 
cL be put on tL right except that it should be 
f^vercised subject to the orders of the Magistrate 
find of the police authorities and of public 
rights : A. I. R. 1925 P. C. 3C. FolL^^ ^ 

fh) Jurisdiction — Suit for declaration of 
right of music on roads — Civil Courts can 
decide when playing music will amount to 

nuisance— Highway. , . , 

(Per Bcrinct. J.) —Where the plaintiffs have 
asked for a declaration from the civil Court in 

regard to their rights to play music 
it U within the jurisdiction of 

to stale to what extent the exercise of those 
Hghls would prove a nuisance to o^er persons 
who have rights in the neighbourhood^ ^ 


❖ (c) Public Rights—Right of worship in- 
India—Essentials stated. 

The following five propositions sum up the 
general law in India of religious worship : (1) 
every person has a right to worship ; (2) the 
right is independent of custom ; (3) the right is 
not absolute but is limited by the rightof others; 
(4) the exercise of the right may bo limited by 
order of the public authorities. Such orders 
may be passed under S. 144, Criminal P. G., to 
prevent urgent nuisance or breach of the peace,, 
or under S. 133, Criminal P. C., to prevent a 
nuisance in a public place, or under S. SO, Act 5 
of 1861, the Police Act, in the case of public as¬ 
semblies and processions ; (5) the exercise of 
the right may be limited by the civil Courts 
on the ground of nuisance, .public or private: 
Soltaii -v. De Held, 2 Sim. N. S. -133, lie/. ; 
Gaunt V. Finney, (1872) 8 Ch. A. 8 ; Webb v. 
Darker, (1881) \V. N. 15S ; Moticyi v. Mills, 
(1897) 13 T. L. R, 427 ; Heath v. Mayor 
of Brighton, (1908) 98 h. T. 718, Ref. 

[P 077 C 1, 2] 


■.K. 


(d) Tort — Nuisance— Injunction— 
Thakurdwara and mosque side by side—Suit' 
for declaration and injunction by plaintiffs 
that they have right to take out music past a 
mosque and for injunction to people in 
mosque not to disturb it—Right of music can 
be granted but not of injunction restraining 
others from interfering with plaintiff's rights 
—Highway, music. 

A thakurdwara and a mosque were very close 
to each other. The plaintiffs in a representative 
capacity brought a suit for declaration of their 
rightof worship and of taking out processions 
with music past the mosque and for an injunc¬ 
tion restraining the defendants from interfering 
at any time with the aforesaid rights of the- 
plaintiffs. 

Held : that the plaintiffs both in their indivi¬ 
dual capacity and as members of the Hindu 
community had a right to take out religious and 
social processions accompanied by music along 
public roads even while passing the mosque and 
a right to perform worship in the thakurdwara 
accompanied by music subject in both the case® 
to any orders or directions issued by the !i^gis- 
trato or the police under S. 144, Criminal P. U, 
or under other enactments provided that the 

exercise of such tights did iiot ® “"A* 

sance recognized by law. The plimtiffs could 
not be granted the injunction asked 
the defendants had a right to claim that the 

plaintiffs should not 

{ 7 n iQ^O Mad. 701 ; 6 Mad. 203 {tr. is.) » 

11 c/. n. : 

4 J P iQ^l i.11 84li ♦ A.I* IJoO Maa. 

toi: /40 and 1 140. R.f 

and Expl. ^ / r- 

(e) Public Rishla-Evcry .ubjccl of Crown 
k ' rieht of worship which can be 

exercised so long as civil rights of others are 
not encroached on. . 

i-D^r. if./Av-rn J.)—The basis of the decision in 
a Surest law must bo the civil right^s and civil 
?iuhts alone and no account can be taken of 
mere sentiments o< a certain section of the sub¬ 
jects o? the Crown. The civil tight-of every 
subject of the Crown is that he would beenti- 
Uad to carry on his worship in any method he 

ikes, but only so long as ho does not by bis pet- 
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iOTiuancea aflect others injuriously. In this 
view both Hindus and Mahomedaus have the 
tight to carry on their worship, the Maho- 
medans in their mosque, and the Hindus in 
their temple, unrestricted, each by the others, 
so long as the civil tights of the parties are not 
encroached upon : A. I. li. 1925 P. C. 36, litl. 
on. ; G Mad. 203 (F. B.), Ref. [P G85 0 1, 2] 
(f) Penal Code (1860), S. 268 —Annoyance 
caused to religious ideas by innocent- acts of 
other is not nuisance. 

(Pet Mukerji, J). — The sort of annoyance 
which the section aims at is not the kind of 
annoyance which the religious ideas of a class 
of people may suQ'er on account of an otherwise 
innocent act of another section of the public : 
10 All. 14. Uef. ; 30 All. 181 ; 7 Mad. 590, Bel. 
on. ; 12 Botn. 437, Expl. and ilef. 

[P 686 G 1] 

(g) Penal Code (1860). S. 268—Unless 
there be public nuisance Hindus have unres¬ 
tricted right of worship in temples — Public 
rights. 

(Per Mukerji, J). — The Hindus have every 
tight to carry ou their worship in their own 
w.vv, ill accompaniment -of musio and singing, 
and nobody, who holds that this sort of prac¬ 
tice is improper, has a right -to 'interfere with 
it, so long as the exorcise of the rights of wor¬ 
ship by the Hindus does not come within the 
provisions of S. 268, Penal Code, by causing 
common injury or common danger or common 
nuisance to tbb public or to the people in 
general who may occupy property in the vici¬ 
nity, namely, tho mosque near by : 30 All. 181. 

Mel. on. ; 12 Bom. 437 ; 7 Mad. 590 and 10 All, 
44. Bcf. [P 687 C 1] 

^ (h) Tort—Nuisance—Hurting religious 

feelings of others does not amount to private 
nuisance. 

(Per Mukerji, J). —Interference with religious 
observances according to tho notions of a parti¬ 
cular class of individuals dees not amount to 
private nuisance : St. Helens Smeltinf) Co. v. 

(1805) 11 //• B. C. G42, Me/.. 

^ (P 687 C 2] 

(i) Jurisdiction—Civil Court can declare 
only civil rights and stop their interfer¬ 
ence. * 

(Pet Mukerji, the result of each patty 

exercising its rights loads to breaking of heads 
or not. the authorities responsible for the peace 
of the land may bind the parties down till they 
are brought to their senses and either they atop 
all the exercise of their rights or come to rea¬ 
sonable terms with one another. That would 
be a matter with which a civil Court has no 
concern ; but where patties insist on the full 
exercise of their lights and they are prepared 
to act within their rights, a civil Court has no 
alternative but to declare those rights and stop 
an interference, if there be any, with the exer¬ 
cise of those rights. LP 689 0 1] 

K. D. Malaviya—(or Appellants. 
Bennet, J. —This is a second appeal 
by certain Hindu plaintiffs against a de¬ 
cree of the learned District Judge of 
Bareilly. The circumstances are that in 
the town of Senthal'in the Bareilly Dis¬ 
trict there is a mosque vrhich has been 
established for a long time, and at a 


very short distance from the mosque, 
apparently within a dozen yards accord¬ 
ing to the map on the record, there has 
been more recently a Hindu temple 
established. The plaintiffs are represen¬ 
tative Hindus, who brought a suit for a 
declaration as follows : 

“(a) It may bo declared that the plaintiffs 
and the other Hindus -are competent to perform 
tbe-pujapath (worship) of Sri Thakurji Maharaj 
and the other deities installed in the thakurd- 
waca situate in qasba Senthal, pargana and 
tahsil Nawabganj, bounded as below, by ringing 
ghantas, gharyal, by blowing saukb, and by- 
ringing other religious musical instruments 
without restrictions of time and to perform 
kirtan, gayan, ras lila on Monday and Eka- 
dasbi (11th day) day according to the rite, cus¬ 
tom and belief observed by Sanathan Dharam 
Hindus and to do utshab on Janam Asthami, 
and the other festivals according to the old 
practice and rite mentioned in para. 2 of this 
plaint and that no person has any right to throw 
obstacles. 

- (b) A perpetual injunction may be issued to 
the defendants restraining them from interfer¬ 
ing at any time with tho plaintiffs' prayer made 
in relief (a).” 

It is to be noted' that there are two 
matters in this declaration: one the right 
to perform music in the temple during 
worship, and the other the right to con¬ 
duct certain established processions. The 
District Judge has granted declarations 
as follows : 

“Firstly the Hindus are allowed to blow musio 
in their temple, whether it is a private or pub¬ 
lic place of worship, at any time except during 
the five recognized periods, of Mahomedau 
prayer.” 

In regard to processions the Munsif 
had passed this order : 

"The plaintiffs should preferably take their 
processions to the Samdatalab by a route avoid¬ 
ing the mosques and imambaras, but if they 
pass before them there will be a suspension of 
tho band, music and everything of the like. If 
Janam Asthami and Dad Kandon coincide with 
Muharram, there shall be absolutely no music 
or anything of the like in the first ten days and 
on the 40th day (chehulum). Parties under 
circumstances shall bear their own costs. The 
declaration so granted is subject to the discre¬ 
tion of the executive authorities.” 

In regard to processions tho District 
Judge passed the following order : 

“1 uphold the order of the lower Court about 
processions with the alteration that music 
should not bo played before mosque and Imam¬ 
baras during Mahomdan prayer timeo, and I 
agree with tho lower Court that it should not 
be played at all during tho first ten days of tho 
Muharram, or on tho 40th day.” 

Now the validity of both the orders of 
the District Judge has been challenged 
by the plaintiffs on appeal, and the claim 
that they should get a declaration of 
their rights without any restrictions 
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whatever. The learned counsel for the 
appellants relied on a ruling of their 
Lordships of the Privy Council reported 
in Mcinsur Hasan v. Muhammad Zaman 
(l). In that case there 'was a dispute 
between Shias and Sunnis, and the Shias 
claimed to have the right to take out a 
procession in the streets and perform a 
ceremony called matam which consisted 
of stopping and wailing for a short time. 
The Sunnis -objected to this procession 
passing near a mosque, and the Magis- 
trate had passed orders that there should 
be no performance of matam within a 
short distance of the mosque. The Shias 
claimed a declaration of their right to go 
in procession without any restrictions. 
The District Judge granted a declaration 
of the right of the Shias to go in proces¬ 
sion subject to any order that from time 
to time the Magistrates might make. The 
High Court in appeal dismissed the suit 
of the Shias, and their Lordships of the 
Privy Council granted the declaration 
in favour of the Shias given by the 
District Judge, but added that it should 
be subject “to the Magistrate’s” directions 
and the rights “of the public.” On 

p. 180 their Lordships stated: 

“The case seems to their Lordships to raise 
for authoritative decision the question as to 
the right o! religious processions to .proceed 
along the roads in India, practising their 
religious observances; and the decided autho¬ 
rities in India are certainly conflicting. The 
first question is : Is there a right to* conduct a 
toligious procession with its appropriate obser¬ 
vances along a highway ? Their Lordships 
think the answer is in the affirmative.^ 

Following this ruling we consider thafc 
the District Judge is not correct in im¬ 
posing the restrictions which he did on 
the right of the plaintiffs to take out a 
procession. Accordingly I would allow 
the appeal in regard to the procession 
and grant the plaintiffs a declaration 
that they have a right to take a proces- 
sion on the highway subject to the 
orders of the Magistrate and of the 
police authorities and the rights of the 
public. 

Now in regard to the other question 
as to the right of the plaintiffs to play 
music in their temple, the learned coun¬ 
sel argued that the ruling of their Lord- 
ships of the Privy Council which we 
have quoted should be an authority, and 
accordingly he argued that it was not 
legal for the civil Courts to impose any 

(1) A.I.R. 1925 P.O. 36=36 I.C. 236=52 l A. 

61=47 All. 151 (P.O.). 


restrictions other than that the right of 
the plaintiffs should be subject to the 
directions of the Magistrate and of the 
police authorities and of the right of the 
public. But the Magistrate and the 
police authorities have certain powers 
under the Police Act (Act 5 of 1861) to 
regulate processions and music on public 
streets. Under S. 30, sub-S. (4), the 
police authorities may regulate the 
extent to which music may bo used in 
the streets on the occasion of festivals 
and ceremonies. No such authority is 
given by the Police Act to either the 
District Magistrate or the police to 
regulate the use of music in a temple, 
whether it is a private building or a 
public temple. It is true that certain 
powers exist in the Criminal Procedure 
Code under which the Magistrate may 
take action if a breach of the peace were 
apprehended; but it is obvious that these 
powers under the Criminal Procedure 
Code are only to be used for the preven¬ 
tion of a breach of the peace, and that 
it is not intended under that section 
that a Magistrate should pass orders to 
remedy a nuisance which might be 
caused to private individuals. And 
Ch. 11, Criminal P. C., is only intended 
for temporary orders about nuisances. 

I consider in a suit like the present, 
where the plaintiffs have asked for a 
declaration from the civil Court in regard 
to their rights to play music in a temple 
that it is within the jurisdiction of the 
civil Court to state, to what extent the 
exercise of those rights would prove ai 
nuisance to other persons who have 
rights in the neighbourhood. For that 
reason I consider that the appellants are 
not correct in stating that tho_ lower 
Court acted illegally in restricting the 
play of music by the Hindus in ^e 
temple. The only question is whether 
the restriction laid down by the flower 
Court was a correct restriction in the 
circumstances or not. That restriction 
was that the Hindus were not to play 
music in their temple during the five re- 
cognized periods of Muhammadan prayers. 
Each case must be deoided on its merits, 
and in the present case the particular 
factors which are apparent are. firstly, 
that the mosque is within a dozen yards 
of the temple, or, as stated by the Munsif, 
the mosque is actually three-quarters 
of a yard away from the Thakurdwara. 
Secondly the plaintiffs asked in their 
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plaint for a declaration in regard to the 
ringing of bells and the sounding of 
kans and the blowing of conches and 
the ringing of other religious musical 
instruments. The kind of music which 
is mentioned in the plaint is of such a 
loud nature that in my opinion it would 
undoubtedly cause an undue interference 
with the rights of the Mahomedans to 
say their prayers in the adjoining 
mosque. Such an interference would, 
in my opinion, constitute a nuisance at 
the time of saying prayers by the Maho¬ 
medans, and accordingly I consider that 
the restriction imposed by the District 
Judge in this particular case is a res¬ 
triction which is correct, that is, I con¬ 
sider that the plaintiffs cannot make the 
particular music mentioned in the plaint 
during the five recognized periods of 
Mahomedan prayers, as in my opinion 
this would amount to undue interference 
with the rights of the Mahomedans to 
say their prayers at those times. But I 
consider that it will bo open to the 
Hindus to conduct their worship during 
those live recognized periods of Mabo- 
medan prayers if they conduct their 
worship in such a way that they do not 
make music so loud as to unduly inter¬ 
fere with the prayers of the Mahomedans. 
Now as regards music in the thakurd- 
wara, there are two points to be con¬ 
sidered: 

(1) Should the plaintiffs receive a 
declaration of an absolute and unlimi¬ 
ted right to conduct their religious ser¬ 
vices in the thakurdwara with ringing 
of bells, sounding of kans, blowing of 
conches, and ringing of other musical 
instruments, and that no person has any 
right to object; or should the declaration 
state that the right is limited by the 
law of nuisance ? 

(2) Can this limitation be expressed 
where the written statements did not 

specifically plead nuisance ? 

I shall first state what I believe to be 
the general law of the right to worship, 
and I shall then refer to various rulings 
and lastly I shall deal with this parti- 
oular case and the pleadings. I con¬ 
sider that the following five propositions 
sum up the general law in India of reli¬ 
gions worship: 

(l) Every person has a right to wor- 
,8hip. (2) The right is independent of 
'oostom. (3) The right is not absolute 
!but is limited by the rights of others. 


(4) The exercise of the right may bo 
limited by order of the public authorities. 
Such orders may be passed under S. 144, 
Criminal P. 0., to prevent urgent nuisance 
or breach of the peace, or under S. 133, 
Criminal P. C. to prevent a nuisance in a 
public place, or under S. 30, Act 5, 
1861, the Police Act, in the case of 
public assemblies and processions. (5) 
The exercise of the right may be limited 
by the civil Courts on the ground of 
nuisance, public or private. The last 
proposition is the one of importance 
in the present ease and the question is 
whether the ringing of bells, etc., as an 
accompaniment of worship oan constitute 
a nuisance. In England it has been held 
that it may amount to a nuisance. In 
Soliau v. De Held (2), the plaintiffs 

stated their case thus: 

“ We, the occupiers of dwelling houses in the 
vicinity (of the Roman Catholic Church) desire 
to represent that we are subjected to a great 
inconvenieuce aud annoyance from the loud 
and frequent riugiug (often at unseasonable 
hours) of the large aud harsh-sounding bell 
some time since erected upon au open frame on 
the roof of the said house. The practice we 
compltiin of 19 offeosive alike to our ears and 
feelings; disturbs the quiet and comfort of ouc 
houses, molests us in our engagements whether 
of business, amusement, or devotion. ” 

On p. 143 the Court held that 

“ a peal of bolls may be, and no doubt 
extreme nuisance, and, perhaps, an^ intolerable 
nuisance, to a person who lives within a very 
few feet or yards of them. ” 

On p. 159 the passage on which my 
learned brother relies on his p. 18 is 
quoted from Walter v. Selfe and the 
Court comes to the conclusion that the 
ringing of the bells was a nuisance in the 

terms of this passage: 

'* The important i>oint next for decision may 
properly, I conceive, be thus put: Ought this 
inconvenience to be considered, in fact, as more 
than fanciful, or as one of more delicacy and 
fastidiousness; as au inconvenience materially 
intorforiug with the ordinary comfort, physi¬ 
cally, of human existence, not merely according 
to elegant or dainty modes and habits of living; 
but according to plain, sober and simple notions 
among the English people? ” 

That, I think, enunciates distinctly 
the question which is to be tried upon 
such an occasion as this; and I must 
add. in the very words of Vice-Chancel¬ 
lor Knight Bruce, that I am of opinion 
that this point is against the defendant; 
that this is such an inconvenience, and 
such an invasion of the domestic com¬ 
fort and enjoyment of a mans home, 
that be is entitled to com^ a nd ask th is 

'(2) 3 Sim L.J. Cb. N.S. 153. 
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Court to intervene. The form of the in¬ 
junction should be noted. At p. 161 it 
is stated: 

'* The bill asks for an injunction to restrain 
the ringing of these bells altogether; or in the 
alternative, to restrain the ringing of them so 
as to cause or occasion any nuisance or annoj'- 
ance to the plaintiff or any of the members of 
his family residing in his house; and it appears 
to me that the latter is very nearly the form in 
which the injunction ought to be granted. 
Therefore I shall order an injunction to issue 
to restrain the defendant and all persons acting 
under his direction' or by his authority, from 
tolling or ringing the bells in the plaintiff’s bill, 
or any of them, so as to occasion any nuisance, 
disturbance and annoyance to the plaintiff and 
fais family residing in the dwellinghouse.” 

I have quoted this passage because 
I consider that the declaration to be 
granted to the plaintiffs should be in 
similar terms, that is, that the plaintiffs 
have a right to worship with music in 
the Thakurdwara, but they must not oc¬ 
casion any nuisance, disturbance or an- 
noyance to the defendants during the 
five recognized periods of Mahomedan 
prayer. The ruling of Soltau v. De Held 
was quoted with approval by Lord 
Selborne in Gaunt v. Finney (3): 

" There may of course be such a thing as a 
legal nuisance from noise in a manufacturing 
or other populous town, of which the case of 
Soltan V. De Held is in example.A nui¬ 

sance by noise, supposing malice to be out of the 
question, is emphatically a question of degree 

.such things, to offend against the law 

must be done in a manner which, beyond fair 
controversy, ought to be regarded as exceptional 
and'unreasonablo. ” 

In Wehh v. Barker (4), Hall, V. C. 
gianted un injunction to prevent build¬ 
ing operations being proceeded with 
during the night to the annoyance and 
discomfort of an adjoining occupier, and 
limited the working hours to between 
6 a. m. and 8 p. m. In Motion v. Mills 
(5) Kekewioh, J., granted an injunction 
against the giving of singing lessons in a 
house adjoining business premises in such 
a manner as to cause injury and annoy¬ 
ance to the plaintiff in the conduct of his 
business. Halsbury Laws of England, 
Vol. 21, p. 531 says: 

“Every person is entitled, as against his 
neighbour, to the comfortable and healthful en¬ 
joyment of the premises owned or occupied by 
him whether for pleasure or husinoss. In de¬ 
ciding whether in any particular case this right 
has been invaded and a nuisance thereby caused, 
it is necessary to determine whether the act 
complained of is an inconvenience materially 

~(3) U87-2] 8 Ch. A. l 7~J. Ch. 122= 

27 L. T. 569=21 W. R. 129. 

(4) [1881] W.N. 169. 

(5) [1897] 13 T.L.R. 427. 
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interfering with the ordinary material comfort 
of human existence, not merely according to 
elegant or dainty modes and habits of living, 
but according to plain and sober and simple 
notions obtaining among the English people.” 

“The making or causing to be made such a 
noise or vibration as materially interferes with 
the comfort of the neighbouring inhabitants, 
when judged by the standard above stated, is 
an actionable nuisance, -and one for which an 
injunction will be granted, and it is no excuse 
to affirm that .... the cause of the nuisance is 
the exercise of a trade in a reasonable and proper 
manner and in a reasonable place. The ques¬ 
tion of nuisanceor nonuisance is one of degree, 
and depends upon the circumstances of tbocaso.” 

A case which is of importance in the 
present case is Heath v. Mayor of Drigh-. 
ton (6), as in that case the persons who 
complained of a nuisance were the in¬ 
cumbent and trustees of a church, and 
they complained that certain plant for 
generating electricity made a humming 
noise such: 

“as to cause nuisance and annoyance to the 
plaintiffs and to other persons using or worshi¬ 
ping in their church, or mooting in or using 
any of the buildings on the plaintiffs land." 

Joyce, J., on p. 720, laid down what 
were the rights of members of a congrega¬ 
tion in regard to nuisance from noise : 

“It is not a question of the ordinary comfort 
and enjoyment of a dwelling house being un¬ 
reasonably disturbed ; no one resides in the 
church, but still the people who do attend the 
church come to listen, I suppose, and freedom 
from external noises is certainly desirable and, 
I think, I might say, more or less necessary. 
The plaintiffs however are not because the pre¬ 
mises are used as a pi ice of worship entitled 
to anything more than the ordinary amount of 
quiet in a town ; they have no special rights 
because of the purposes for which the premises 
are used.” 

In this particular case the Court held 
that the works was about 100 feet from 
the nearest point of the church, and that 
the low humming sound was not a loud 
noise and: 

“cannot be heard during the singing or playing 
of the organ or when anything is going on ; 
in other words when there is any other sound 
in the church. An ordinary person would 
not. I think, be really disturbed by it in hear¬ 
ing the sermon or the reading of the lessons, or 
such parts of the church sernce as are not 
choral; In certain parts of the church it cannot 
be detected bv listening, even when there is 
otherwise perfect silence, and sometimes it can¬ 
not bo heard at all anywhere in the building 
"Most ordinary people may, I think, attond 
this’ church without esperioncing real an¬ 
noyance from the sound from the works ; manv 
would care nothing about it even if they heard 

it at all/* 

And as the noise did not amount to a 
nuisance an injunction was refused. 

(6) [1903J 93 L.T. 718=72 J.P. 225=24 T.L. 

R. 414. 
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Coming to Indian cases, I am 

nob able to find any case in which it has 
been laid down that the above princi¬ 
ples which have been established in 
England would not apply. In Jafar 
.Hussain Khan v. Krishanan Servai (7) 
at p. 765 (of 50 Mad ) it is stated: 

“So far as the right of Mahomedans to stop 
the playing of music inside a Hindu temple is 
concerned, I find no direct authority in point; 
but it appears to me that that can only be de¬ 
cided not as a proposition of law, but on the 
stated circumstances in each case. The plain¬ 
tiffs rely strongly on a sentence from Miithizlu 
Chetti V. Bapun Saib (8);Tt is on the one hand 
a right recognized by law that an assembly 
lawfully engaged in the performance of re¬ 
ligious worship or religious ceremonies shall 
not be disturbed.” That, no doubt, is a general 
right, but, obviously, it can be modified by cir¬ 
cumstances, so that the exercise by each party 
of its legal rights shall be reasonable and with 
duo regard to the rights of others; see Sundravi 
V. The Queen (9). If, for example, two places of 
worship of different sects have been existing 
side by side from time immemorial, then each, 
no doubt, must exorcise its tights of worship 
with due regard to the rights of the other and 
submit to curtail its own rights in consideration 
of the other party also curtailing its rights. 
The modus vivendi is a compromise of compet¬ 
ing rights and the Courts will enforce, as the 
real civil rights of each party, the muttial 
compromise, instead of putting both parlies in 
an impossible position by declaring the formal 
civil rights of both.” 

This exposition of law appears to mo 
to be sound, and its value does net be- 
<;onQO less because in dealing with the 
particular facts of the case before it the 
Court held that: 

“But where, for example, a now sect or body 
of worshippers invades a locality^ already oc¬ 
cupied by another religious body, it is not rea¬ 
sonable that it should, in the name of ensuring 
quietness for its own worship, claim to curtail 
the service ot worship which had been^custo- 
mary long beforo it invadod tliQ locality. 

I'think however that the fact that one 
party has newly come to the locality and 
is starting religious worship in close pro- 
ximity to an existing religious institution, 
so close as to disturb it, is a matter to 
be taken into consideration along with 
other matters. The Madras High Court 
was dealing with the converse case of 
the plaintiff coming to the nuisance, and 
as Underhill, Law of Torts, 1911, p. 2bo 
states on the authority of Bliss v. IlaU 
( 10 ): _ __ 

(7) A.I.li. 193J Mad. 701—lib l.C. 554—53 
Mad. 761. 


(8) [1880] 2 Mad. 140. ^ . 

(9) [1883] 0 Mad. 203=2 Wait 7 1 (F.IM- 

(10) [1838] 4 Bing N. C. 183=5 Scott 500=6 D. 
P.C. 412=1 R. 19=7 L.J.C.P. 122—2 Jur. 
110 . 


“It is no answer to an action for nuisance, 
that the plaintiff knew that there was a 
nuisance, and yet went and lived near it.” 

The case before the Madras High 
Court might have been decided in the 
manner in which it was decided on a 
different principle. As Underhill says 
at p. 270, the right to commit a private 
nuisance may be acquired by grant or 

prescription., and at p. 271: 

“It must be noted that the period of twenty 
years only begins to run from the time whou 
the acts complained of begin to bo a nuisance. 
So when the defendant had for more than 
twenty years made a noise which did not 
amount to an actionable nuisance to his neigh¬ 
bour, because the neighbour’s land was not 
built on, ho acquired no easement by so doing ; 
and accordingly when the plaintiff built a con¬ 
sultation room on the land affected by the 
uoise, and the noise then began to be a 
nuisance, it was held that the defendant had 
not acquired a right under the Prescription Act; 
Sturges v. Bridgman (11).” 

On this principle of easement a temple 
which had been established in a village, 
as in the Madras case, for the period of 
prescription would acquire the right to 
make any degree of noise, and persons 
who established a mosque in close jiroxi- 
mity to the temple after the right had 
been acquired would have no status to 
complain of nuisance* But the facts in 
the present case as found by the lower 
appellate Court, in agreement with the 
Court of first instance, are that the use 
x»f music in this building by the Hindus 
was an “innovation." That is a finding 
of fact and I do not consider that it is 
open to this Court to reverse it on second 
appeal on the ground that the lower ap¬ 
pellate Court was wrong in stating : 
“there seems to bo no doubt that in a privato 
placevsf Hindu worship music is not required 
by the Hindu scriptures.” 

But before going further into the find- 
ings in this case, I shall refer to one other 
Indian ruling on the subject of noise, 
Jawand Singh v. Muhammad' Din (12). 
This was a single Judge case, and an in¬ 
junction was granted to certain Maho¬ 
medans restraining certain Hindus from 
interfering with the calling out of the 
azan and praying in a mosque. It was 
found that the conches had not been 
blown in connexion with any religious 
ceremony of the Hindus, but solely to 
stop the call of the azan. But in the 
Lahore case there was no question of a 
mosque adjoining a Thakurdwara, and 

111) [1879] 11 Ch. D. 852=48 L.J. Ch. 785=41 
L.T. 219=26 VV.R. 200. 

(12) [1920] 1 Lab. 140=51 l.C. 728. 
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I do not think that the passage in the 
injunction referring to religous cere¬ 
monies was intended to refer to religious 
ceremonies in a thakurdwara. For one 
thing the injunction refers to “religious 
ceremonies, social events or other neces¬ 
sary temporary causes” and the use of 
the word “other” shows that temporary 
must apply to the preceding words “reli¬ 
gious ceremonies.” It was therefore 
temporary religious ceremonies which 
the learned Judge had in contemplation 
or temporary social events, such as wed¬ 
dings, which are celebrated with music. 
What he meant was that the injunction 
was not to restrain Hindus from having 
music at wedding processions or at 
wedding parties in their houses. But 
when we come to deal with a thakurd¬ 
wara adjoining a mosque we come to a 
situation which is not temporary but 
permanent and of daily recurrence. The 
Judge also probably meant that his in- 
junction was not intended to prevent a 
religious procession from making music 
as it passed by the mosque. Such proces¬ 
sions would be temporary ones and the 
interruption would be as the injunction 
says in the last clause “on occasions.” 
For these reasons I do not think that 
the fact that the injunction was limited 
in and was not to apply to music at 
religious ceremonies, social events or 
other necessary temporary occasions is 
any reason why an injunction should not 
be granted if music in a thakurdwara 
does amount to a nuisance. 

We now come to the second point* 
as to whether the limitation in re¬ 
gard to nuisance can be made in a 
declaration where the written state¬ 
ments did not specifically plead nui¬ 
sance. In para. 2 the plaint stated that 
the thakurdwara and dbaramshala 
had been in existence in the enclosure of 
Lala Gendan Lai for a long time as a 
public place of worship with the blowing 
of conches, ringing gongs, (sankh and 
gharyal) but the ghantas and other reli¬ 
gious musical instruments are not men¬ 
tioned as having been in use. This 
para. 2 was denied in the two written 
statements of contesting defendants, who 
further pleaded: 

“The place which the plaintiffs allege as the 
public place of worship of the Hindus and re¬ 
garding which they state the practice, etc., 
neither was ever nor is a public place of 
worship. It is the house of plaintiff 1 and the 
other plaintiffs have nothing to do with it. 
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Regard being had to this also the suit is not 
entertainable.” 

The pleading was not therefore that 
the bells and conches, etc., had been a 
nuisance, but that such noises had not 
been made and that the plaintiffs wanted 
a new thing. The Munsif states on p. 18 
of the paper book: 

^ “The plaintiffs come into Court on the alleg.^- 
tion that the Thakurdwara is of a very old age. 
They are confronted by the defendants saying 
that up till new there has been nothing of the 
like. It is practically admitted by the plaintiffs 
that Gbanta, Gharyal and Sukh are the requi¬ 
sites only in case the Thakurdwara is a public 
institution, and nothing of the like is necessary 
in a private Thakurdwara .... Now the point 
is to see whether this Thakurdwara is a public 
institution of some long standing or only a 
recent conversion of a private dwelling house 
into a Thakurdwara.” 

On p. 21 the Munsif stated: 

“In my opinion it is a perfectly private resi¬ 
dential enclosure, with a residential house, now 
turned to the Thakurdwara” 

and that sankh had not been sounded in 
the abadi, and that the relief of sound¬ 
ing bells, conches, gongs, etc., could not 
be granted. The finding was that these 
noises had not been made hitherto. The 
appeal raised various points about the 
temple and Thakurdwara being public 
and that bolls etc. are sounded in pri¬ 
vate Thakurdwaras, but it was not defi¬ 
nitely stated in the grounds of appeal 
that as a fact the bells, etc., had been 
sounded for a period of time, though it 
was stated in argument. The District 
Judge found: 

“I agree with the lower Court that it is not 
proved that this temple was used by the general 
public, at any rate until very recently, and 
there seems to be no doubt that in a private 
place of Hindu worship music is not required 
by the Hindu scriptures. On the other band I 
do not see how the Mahomedans can object to 
the Hindus turning a private place of worship 
into a public place, and if this is done the 
Hindus will naturally want to carry on their 
religious observances with the accompaniment 
of music. It is admitted that the temple I3 
within a few yards of the mosque and that toe 
music accompaniment will make a great noise, 
and as the Mahomedans in every country object 
to music as part of their religious observances, 
it is only reasonable that the Hmaus shoold 
not play music in this temple at the time oi 
Mahomedan pr.ayers.” 

The learned District Judge is not cor¬ 
rect in referring to dislike of music 
during prayers as a reason. Bat the 
quotations above show that the question! 
of whether the music had been a nuis¬ 
ance did not arise because the case for the 
defence, which was accepted by ih& 
lower Courts, was that there bad hitherto 
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been no mnsio. It is also to bo noted that 
the plaintiffs do not come to Court for 
a declaration in regard to their right 
to music because of interference by 
the defendants, in the making of music 
by the plaintiffs, but the case is based on 
an order of a Subdivisional Magistrate. 
Now when the plaintiffs ask for a decla¬ 
ration of their right to sound musical 
instruments and bells etc. is it correct 
that they should get an absolute decla¬ 
ration or that there should be a refer¬ 
ence to the rights of the defendants 
against whom the plaintiffs ask for the 
declaration? There is no doubt that the 
declaration of the right of the plaintiffs 
to sound bells etc. cannot deprive the 
defendants of their legal remedy of in¬ 
junction if those noises when made do 
amount to a nuisance. Then why not 
refer to the rights of the defendants in 
the declaration? Otherwise the declara¬ 
tion will be misleading. I consider it 
all the more necessary to make a clear 
declaration of the limitations on the 
right of the plaintiffs because they ask 
in their relief that the declaration 
should state “no person has any right to 
throw obstacles”. If this expression 
means that no person has a right to ob¬ 
ject no matter how great a nuisance is 
caused by the plaintiffs, then in my opi¬ 
nion a declaration in these terms would 
be contrary to law. The District Judge 
has come to a finding of fact that the 
music in question will make a great 
noise, and that the temple is- within a 
few yards of the mosque, and the result 
naturally follows that the Mahomedans 
will be disturbed in their prayers. In 
my opinion this amounts to a finding 
that there would be a nuisance caused 
to the Mahomedans. 

Finally I would refer to a decision of 
a Bench of this- Court in 2tohammad 
Jalil Khan v. Bam Nath Katiua (13) de¬ 
cided by Sulaiman and Young. JJ., in 
which the Hindu plaintiffs sued for a de¬ 
claration of their rights to take out pro¬ 
cessions with music past mosques. ^ The 
learned Judges have carefully inter¬ 
preted the ruling of their Lordships of 
the Privy Council in Mansur Hasan v. 

Muhammad Zamman (l) and state: 

“It may be noted that in that case there wa9 
no question as to the right to play music, nor 
was there any suggestion that such music 
amounted to a nuisance. When such a 
tion arises it would obviously he covered by 

'(13)’ k. 1. R. 1931 All. 3il=131 I. C. 40. 


the reservation subject to the rights of the 
public.” 

As to nuisance it was stated: 

‘‘There is no right to commit a uuisanceon 
a highway, nor is there any absolute right to 
commit a private nuisance against a parti¬ 
cular defendant. But all music however bad, 
cannot amount either to a pul>lic nuisaucoot a 
private nuisance, ev^n though it may annoy 
occupiers of a dwelling house situated on the 
road. But;a noise may become a nuisance, 
public or private. There is no definite legal 
measure for a noise becoming a nuisance. It 
is purely a question depending on the facts of 
each case, including the degree of its intensity, 
its place, the time, the mode of committing it,, 
its duration and all the surrounding circum¬ 
stances.” 

I do not think that the plaintiffs 
should receive relief (b), that is an in¬ 
junction to restrain the defendants from 
interfering with the exercise by the 
plaintiffs of their rights, because the 
defendants have a right to claim that 
the plaintiffs should not commit a nui¬ 
sance. And I note that in F. A. No. 2-16 
of 1927 the plaint asked for a declara¬ 
tion that defendants had no right to 
offer obstruction, etc., but this was not 
embodied in the declaration granted. I 
would adopt the form of declaration 
granted in that case, introducing words 

relating to the thakurdsvara as follows: 

‘•■yhat tho plaintiffs both in their individual) 
capaci ties and as members of the Hindu com¬ 
munity have (a) a right to take out religious 
and social processions accompanied by music 
along public roads even while passing mosques, 
and (b) a right to perform worship in the 
thakurdwara in Senthal -accompanied by 
musio, subject in both (a) and (b) to any orders 
or directions issued by the Magistrate or the 
police for preventing breaches of the peace or 
obstruction of the thoroughfares or for other 
matters mentioned in S. 144, Criminal P. 0., 
or under other statutory provisions or for 
regulation of traffic, provided that the exercise 
of such rights (a) -or (b) do not amount to a 
nuisance recognized by law.”, 

Mukerji, J. —This appeal raises a 
difficult point of law and it is a pity 
that nobody appeared on behalf of the 
respondent in support of the decree of 
the lower Court. The plaintiffs who 
claim to represent the Hindus of a 
village Senthal in the district of Bareilly 
instituted a suit out of which this appeal 
has arisen for a declaration and a per¬ 
petual injunction in the following terms: 

(a) It may bo declared that the plaintiffs 
and the other Hindus are competent to perform 
the pujapath (worship) of Sri Thakurju Maba- 
raj and the other deities installed in the 
thakurdwara situate in qasba Senthal, pargana 
and tabsil Nawabganj, bounded as below, by 
ringing ghantas, gharyal, by blowing saukh and 
by riDgiog othdr religious mufliccil inslruinoDts 
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without restrictions o£ time and to perform 
kirtan, gayan, ras lila on Monday and Ekadashi 
(11th day) day according to the rite, custom 
and belief observed by Sanatandharm Hindus 
and to do Utshab on Janaiu Asthami, and the 
other festivals according to the old practice and 
.rite, mentioned in para. 2 of this plaint, and 
■that no person has any right to throw obstacles. 
Xjaid at Rs. 500.” 

“ (b) A perpetual injunction may bo issued 
to the defendants restraining them from inter¬ 
fering, at any time, with the plaiotifis* prayer 
made in relief (a). Laid at Rs. 10.” 

The plaintiffs' case is that there is a 
temple (and att ched to it a dbaram- 
shala or rest bouse) which is a public 
place of worship for the Hindus of the 
town of Senthal and the neighbouring 
places and that the worship is per¬ 
formed in the orthodox method of 
blowing of conch shells and by ringing 
of gongs and by reciting and singing the 
praises of the idols and the deities re< 
presented by the idols. In the year in 
which the suit was instituted certain 
Mahoramedans in collusion with one 
another made an application, on 3rd 
March 1926, in the name of defen¬ 
dant 3 Naqsh Ali, to the criminal autho¬ 
rities against the performance of the 
worship in the way monlioned. On the 
said application, after summary inquiry 
the authorities arbitrarily fixed the 
times of worship by the Hindus and 
thus interfered with their right to per¬ 
form the worship in their own way. The 
plaintiffs accordingly asked for a de¬ 
claration of their right and a perpetual 
injunction restraining the defendants 
from interfering with the plaintiffs’ 
prayer. 

Originally there were six defendants, 
but three more were added at their own 
request. 

Defendants 5 and 6 admitted the claim 
and said that they never contested the 
plaintiffs' right to worship in their own 
fashion and said that the Shiahs of the 
town were quarrelsome people and they, 
through defendant 3 Naqsh Ali, put in 
the application complained of and that, 
as a matter of fact, the mosque, which is 
near to the temple and on account of the 
worship in which the Shiahs want to in¬ 
terfere with the plaintiffs’ rights, is a 
mosque in which Shiahs have no right to 
say their prayers. 

Defendants 1 and 4 filed one written 
statement and defendants 3 and 7 to 10 
filed another written statement. They 
are virtually the real defendants in the 


case and we have to consider the pleas 
raised by them. 

Defendants 1 and 4 generally denied 
the allegations made in . the plaint and 
then said that in former days the village 
of Senthal was owned by a Mahomedan 
and after him by bis descendants, and for 
a long time there were no Hindu zamiu- 
dars; that all the lands in the village, 
including the paths and ways belonged 
to the Mahomedan zamindar, and neither 
the British Government nor the Hindus 
had any interest in those ways; that ac¬ 
cordingly the Hindus had never any 
right to take any procession through 
these routes and village paths; that the 
temple in question was the private pro¬ 
perty of plaintiff 1 only; that the suit was 
not maintainable; that there was an 
agreement between the Hindus and Ma- 
bomedans once that the Mahomedans 
would sacrifice cows only in their houses 
and not in the public ways and the 
Hindus would not take out any proces¬ 
sions; that the routes were narrow and on 
either side of them there were mosques 
and residential houses of T^Iussalmans 
and therefore the plaintiffs could not bo 
allowed to have the reliefs claimed by 
them without fixation of time and with¬ 
out certain restrictions mentioned in the 
written statement, including abstention 
from taking processions before mosques at 
the five usual hours of prayer, in a way 
which was likely to disturb the Mus- 
salmans congregating for saying their 
prayers. It will be noticed that defen¬ 
dants 1 and 4 do not say anything in 
their written statement as to why the 
plaintiffs should not perform their wor¬ 
ship with music at the temple. All the 
objections of defendants 1 to 4 are direc¬ 
ted against the taking out of a proces¬ 
sion. 

In their joint written statement de¬ 
fendants 3 and 7 to 10, in a general way, 
do not admit the statements made in the 
plaint and repeat the allegations of defen¬ 
dants 1 and 4 that the village was in the 
olden days owned by a Mahomedan za¬ 
mindar; and say that the temple is the 
private property of only one of the plain¬ 
tiffs, that the plaintiffs were not suing 
in a representative capacity, that the 
suit was not maintainable; and that the 
plaintiffs’ suit could not be decreed with¬ 
out soma restrictions being placed on the 
rights claimed by them. 
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Tho learned Munsif framed 11 issues 
and they are as follows: 

1. Whether Senthal was even (sic. ever?) a vil¬ 
lage owned bv zamindars. 

2. Whether the streets in Senthal are public 
ones or only private owned streets with limited 
dedication to public user. To what extent ? 

3. What has been tho custom in Senthal with 
regard to public processions, and what effect it 
has on the present suit. 

4. Is the present suit maintainable without 
proving special damage? 

5. Is tho Thakurdwara, alleged in the plaint, 
a public institution; and if not, is the suit main¬ 
tainable? 

G. Whether, by virtue of a custom or other¬ 
wise, the plaintiffs have a right to carry 
through their processions without any restric¬ 
tion, as prayed for in the plaint. 

7. Whether in view of the alleged surrender 
of rights by the Mahomedans, the plaintiffs can 
still maintain the present suit. 

8. Whether any and what conditions and 
restrictions should be imposed on the declara¬ 
tion sought by tho plaintiffs. 

9. Is tho court-foe insufficient? 

10. Whether there is an old custom of hold¬ 
ing the mela at the talab. If not, how does 
it affect tho case ? 

11. To what relief, if any, are the plaintiffs 
entitled ? 

Ifc will bo noticed that none of the 
issues involve a denial of tho right of 
the plaintiffs to worship in the temple 
with an accompaniment of music. Tho 
learned Munsif found on issue 1 that 
the residential area of tho village Sen¬ 
thal had acquired the character of a 
town. On issue 2 be found that the 
streets wore no longer the exclusive pro¬ 
perty of the zamindars, but belonged to 
the Government; and all tho inhabitants 
of tho town Senthal, Hindu and Maho- 
medan alike, could'uso them. On issues 
3 and 6 the learned Munsif held that 
the plaintiffs had not been taking out 
processions for a long time, that they 
had no claim to pass by specific routes, 
that the plaintiffs were taking out pro¬ 
cessions for not more than 12 years, 
and that mosques and tombs of saints 
have existed for a much longer time. 
The learned Judge came to the conclu¬ 
sion that: 

“ The plaintiffs may therefore take out their 
procession. ... and perform all their religious 
•functions. ... but they are to avoid the front of 
•the mosques and the imambatas standing on 
this rould and elsewhoto/’ 

He further hold that if the plaintiffs 
were keen on going over the particular 
routo by whicU thoy wantod to procood, 
they must stop all music within a radius 
of one furlong in front of the imatnbara 


and mosque. The learned Munsif re¬ 
marked: 

“ The plaintiffs fail to give a valid reason 
why they of 50 years standing or more in this 
village should bo allowed to disturb the defen¬ 
dants of 200 years standing.” 

” That is why 1 suggest to tho plaintiffs to 
enjoy their processions in all its details with 
band and music and so forth, if they only 
avoid the front of the imambaras and the 
mosques. If not, they shall have to suspend 
the music generally as said above which in the 
first 10 days of Muharram and on the 40th day 
there will be absolutely no music at all.” 

On issue 4 the learned Munsif held 
that the suit was maintainable without 
proving any special damage. On issue 5 
the Munsif held that the thakurdwara 
was strictly a private place of worship 
of plaintiff 1 

” and therefore the relief of sounding ghanta, 
ghariwal, bijay ghant and sankh, etc., cannot 
be granted.” 

On issue 7 the learned Munsif found 
that 

“ the defendants’ evidence on tho point. . . 

. . is not impressive to me.” 

On issue 3 the learned Judge held that 
as the result of his observations on 
issue 5, the plaintiffs were not entitled to 
relief No. 1, namely, carrying on worship 
with music at the temple and as to the 
procession he held that it could be taken 
out subject to the restrictions already 
mentioned by him. The objection as to 
the court-foe was not pressed before tho 
Munsif and issue 9 was decided in plain¬ 
tiffs' favour. Issue 10 was decided in 
favour of tbe plaintiffs, although it was 
observed that tho fair held at the tank 
had been held for 14 or 15 years, tho 
tank being plaintiffs’ property, the 
Hindus could hold their fair on their 
own land so long as they ' did not tres¬ 
pass on tbe land belonging to Mahom- 
medans. On issue 11, tbe learned Mun¬ 
sif repeated the results of his finding. 

There was an appeal to the District 
Judge and the learned Judge found that 
although the temple might be a private 
one, it was open to plaintiff 1 to let 
other Hindus congregate in tbe temple 
and worship there, and he hold that the 
Mahomedans could not object to a 
private Hindu place of worship being 
turned into a public place of worship. 
The learned Judge was also of opinion, 
that, in a private temple, music was not 
required, under the Hindu scriptures, at 
tho time of worship but it was required 
in a public place of worship. Having 
expressed the opinion that tbe Maho- 
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medans could not object to the sound¬ 
ing of music in the temple except when 
the music is sounded at the time of 
prayers in the mosque which stood close 
to the temple, he held that 
“ it is only reasonable that Hindus should not 
play music in the temple during the time of 
Mahomedau prayers. The mosque is an old 
building and the temple is comparatively a new 
one. Therefore, in ruy opinion, the Hindus 
should respect the rights of the ilahomed ins 
regarding music during the time of prayers, but 
1 do not consider that the Mahomedans have 
a right to prevent the Hindus from their 
musical observances at all times of the day.” 

The learned Judge therefore modiued 
the decree of the Court of first instance 
by allowing the Hindus’ to play music 
in their temple whether it be a private 
or public place of worship at any time 

except during the five recognized 
periods of Mahomedan prayer.” The 
Judge did not define what these "periods” 
were. 

Coming to the question of processions, 
the learned Judge, upheld the order of 
the Court of first instance on the ground 
that 

” this town was originally built and inh<abited 
by Mahomedans and therefore the Hindus 
should not play musio in front of mosques aud 
imambaras during Mibomodan prayers and if 
•Tana T^lashtmi ar;d Didkandan coincide with 
Muharrum. it is only reasonable that they 
should, as new comers, respect the religious sus* 
ceptibilities of Mahomedans and not play 
music on the first teu days of Muhurram or on 
the 40th clay.” 

The plaintiffs being dissatisfied with 
the judgment of the lower appellate 
Court have come in second appeal. 

I have already expressed my regret 
that in a case like this the respondents 
were not represented by counsel. I have 
however given the case my best consi¬ 
deration and have tried to find out, if 
possible, the principles on which a suit 
like this ought to be decided. I am 
clearly of opinion that the judgment of 
the two learned Judges of the Courts 
below are based more or less on what 
they consider to be " expedient ” and 

fair play.” These may be good grounds 
for a compromise or for an executive 
ordsr but they can certainly not be the 
bffsis of a judicial order, based on a clear 
recognition of the civil rights of the 
parties. 

As regards the procession, the matter 
is really simple, in view of the Privy 
Couucil decision, in the case of Manzur. 
Hasan v. Mohammad Zaman (1). That 
was a dispute between the Shiahs and 


the Sunnis. The Shiahs claimed a right 
to take out a procession with musio and 
recital of “matara.” The Sunnis, whose 
mosque stood on the route, claimed a 
right to stop the music and the recitation 
of ' matam ’ when the procession ap¬ 
proached the mosque. Their Lordships 
of the Privy Council held that Shiahs 
had a right to take out 'their procession 
in their own method and the Sunnis had 
no right to demand a stoppage of music 
and other accompaniments. Their Lord- 
ships say : 

” The first question is, is there a right to 
conduct a religious procession with its appro* 
priate observances along a highway ? Their 
Lordships think the answer is in the affir¬ 
mative.” 

Their Lordships approved of the 
Madras case of Cheityw. The 

Queen f9), which held that the right to 
take out processions existed in a com¬ 
munity and that 

” the worship in a mosque or temple which 
abutted on a high road could not compel the 
processionists to interrupt tboir worship while 
passing near the mosque or temple on the 
ground that there was continuous worship 
there.” 

Their Lordships put certain restric¬ 
tions over and above what had been im¬ 
posed by the first Court on the proces- 
sions by saying that the processions 
were to be subject to the Magistrate’s 
directions and the rights of the public, 
besides being subject to orders of local 
authorities regulating the traffic ; (the 
last mentioned restriction had been im¬ 
posed by the first Court). 

Applying this decision of the Privy 
Council to the case before me, the plain¬ 
tiffs are entitled to take out their pro¬ 
cession subject to the orders of the Magis¬ 
trate regulating the traffic and making 
such lawful orders as he as a Magistrate 
may consider it fit to pass, in view of 
maintenance of peace, and order, and 
other similar matters. In passing the 
orders however it goes without saying, 
the Magistrate will be guided by the civil 
rights of the citizens and will interfere 
wfth it as little as may be possible. 

The question of performing worship at 
the temple with the accompaniment of 
loud music presents a little more difficult 
problem in view of the fact that there 
are no clearly decided cases bearing 
exactly on the point. The case of Man- 
znr Hasan (l) referred to above however 
seems to be based on the principle that 
every subject of the Crown has an equal 
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•right oi ■worship, and people of another 
persuasion cannot interfere with his 
method of worship on the ground that it 
clashes with his own ideas of religious 
proprieties. 

We have to remember that the temple 
is within a few yards of the mosque and 
at the mosque, we may take it, Maho- 
medaos congregate in order to say their 
prayer five times in the course of the 
day and night, though the exact hours 
of prayers are not defined. No issue 
was framed as to whether the mosque 
belonged to Sunnis alone and whether 
Shiahs had or not any right to say 
prayers there. I will therefore take it 
that all Mahomedans, Shiahs or Sunnis 
were entitled to congregate in the 
mosque to say their prayers. We may 
also take it that in their prayer time, 
the Mahomedans do not like that any 
music, especially the one used in the 
temple, where worship of an idol is 
carried on, should bo sounded. On 
the other hand, we have the fact 
that Hindu worship is carried on in 
accompaniment of music and some¬ 
times in accompaniment of loud music, 
whether the worship be in a private 
temple or in a public temple. The learn¬ 
ed District Judge is certainly wrong 
when he says that worship in a private 
Hindu temple is never required to be 
performed with accompaniment of music. 
He quotes no authority for this state¬ 
ment. This therefore is a case of con¬ 
flicting sentiments and religious convic¬ 
tions and the question is what should be 
the basis of the judgment of a civil 
Court. Is the suit to be decided on the 
ground of sentiment and rules of religi¬ 
ous observances or whether on the 
ground of civil rights as they subsist in 
the subjects of the Crown in general ? 
Religious sentiments and religious obser¬ 
vances are very often (as in this particu¬ 
lar case) conflicting and unless the par¬ 
ties are reasonable and agree to settle 
their disputes themselves, it is not pos¬ 
sible that both could be pleased and 
satisfied. The basis of the_ decision in a 
Court of law must be the civil rights and 
civil rights alone and no account can be 
taken of mere sentiments of a certain 
section of the subjects of the Crown. 
The civil right of every subject of the 
Crown is that ho would bo entitled to 
carry on his worship in any method he 
likes, but only'so long as he does not by 


his performances affect others injuriously. 
In this view both Hindus and Mahome¬ 
dans have the right to carry on their 
worship the Mahomedans in their mosque 
and the Hindus in their temple, unres¬ 
tricted each by the other so long as the 
civil rights of the parties are not en¬ 
croached upon. 

The question therefore is: What are 
the civil rights of the parties ? There 
can be no doubt that in India there is an 
absolute freedom of worship for every 
person living under the protection of the 
British Crown. A worship of the deity by 
a single individual or group of indivi¬ 
duals according to their own rites can be 
interfered with only if the act or acts of 
the aforesaid persons should amount to 
an infringement of the rights cf the pub¬ 
lic in general or of the private rights of 
individuals, which in this case would be 
of the defendants. In order that the 
act or acts or worship may be interfered 
with, they must amount either to a 
public nuisance or to a private nuisance. 
The difficulty in this case arises from the 
fact that, as already pointed out, the 
defendants have not anywhere pointed 
out by what right or on what principle 
they propose to interfere with the un¬ 
doubted right of worship the Hindus 
may possess in the temple. I have as¬ 
sumed therefore the best case that the 
defendants could possibly raise and that 
case can only be one of nuisance. 

If the plaintiffs’ acts or proposed acts 
should amount to a public nuisance it is 
clear that the plaintiffs cannot have the 
declaration and the injunction they 
ask for. 

’’Public nuisance” is defined in S. 268, 
I. P. C. as: 

“ A person is guilty of a public nuisance who 
does any act or its guilty of an illegal omission 
which causes any common injury, danger or 
annoyance to the public or to the people in 
general who dwell or occupy property in the 
vicinity or which must necessarily cause injury, 
obstruction, danger 'or annoyance to persons 
who may have orcasion to enjoy any public 
rights.” 

The plaintiffs’ act is not likely to 
cause any common injury or danger to 
the public or to the people who dwell or 
occupy property in the vicinity. Tiie 
utmo'^t that can be said is that the 
plaintiffs' act or acts may amount to an 
annoyance to the people who occupy the 
mosque in tbe'vioinity, during the hours 
of Mabomedan prayer. But if we look to 
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the whole section and read it carefully 
we shall see that the sort of annoyance 
which the section aims at is not the 
kind of annoyance which the religious 
lideas of a class of people may suffer on 
account of an otherwise innocent act of 
^another section of the public. If we 
examine decided cases on this point, wo 
shall see that this is the interpretation 
which has been put on the section. 

In the case of Queen-Empress v. Za- 
khiuddhi (14) the facts were these. The 
applicants in revision had killed two 
cows in another compound and cut up 
and disposed of the carcasses. The wall 
of the compound had fallen into ruin and 
the compound was visible from a high 
road which passed it. Only one person 
saw the actual slaughter. A learned 
Judge of this Court made the following 
remarks: 

“ If a low Hindus passing by a private com¬ 
pound can have the occupants of that compound 
punished for a public nuisance merely because 
they have seen tbo occupint? moving about in 
their compoumi and imagine that they are en¬ 
caged in cutting up the carcasses of cows much 
more could be butchers who iu the exercise of 
their trade carry beef for sale through the 
streets of almost every station in British India 
bo punished for a public nuisance.” 

The learned Judge quotes with appro¬ 
val from the oases of Muttionira v. 
Qiieeri-Empress (15) the following re¬ 
marks: 

«• .It is obvious from the language 

of the'Act that it was not intended to apply to 
acts or omissions calculated to offend the senti¬ 
ments of a class. In this country it must often 
happen that acts arc done by the followers of a 
creed which must be offensive to the sentiments 
of those who follow other creeds. The scope of 
the provision we are considering is to protect 
the public or people in general, as distinguished 
from the members of a sect from injury, dan¬ 
cer or annoyance in the neighbourhood of 
places where they dwell or occupy property or 
when they have occasion to use a public right. ’ 

In the result the convictions were set 
aside. The remarks of Sir Charles Tur¬ 
ner. Jm which were approved by Broad- 
hurst, J., of this Court, clearly lay 
down that the mere fact that the senti¬ 
ments of a section of the public was 
likely to be hurt by an act will not turn 
an act, otherwise innocent, into a public 

nuisance. 

In the case of Queen-Empress v. By- 
ramji (16), the accused cut up on bis 


(14) [1887] 10 All. 44=(18^) 

(15) [1884] 7 Mad. 590=1 Wmr. 246. 

(16) [1888] 12 Bom. 437. 


verandah meat that was to be cooked for 
a dinner party, and exposed it to the 
sight of passers by, among whom were 
some Jainas, whose temple was close by. 
The Jainas complained to the Magis¬ 
trate that the accused had made the air 
offensive and caused nuisance. The Ma¬ 
gistrate convicted the accused of com¬ 
mitting public nuisance on the ground 
that he had done an act by which several 
persons, being Jainas, were much annoy«- 
ed, it being a well-known fact that they 
had great repugnance to the killing of 
animals of every sort. Birdwood and 
Pearson, JJ., setting aside the conviction 
and the sentence cited an English case: 

Scolt v. Firth (17) and remarked: 

*‘ Now it has been held that in order to con¬ 
stitute a nuisance, there must bo not merely a 
nominal but such a sensible and real damage as 
a sensible person would find injurious.” 

In the present case no real damage or 
injury is alleged to have been caused to 
the public or to the people in general 
dwelling in the vicinity, bub merely an 
annoyance to those Jainas alone who 
happened to pass along the road in front 
of the applicant’s house at the time- 
when the meat was being cub up and 
exposed there. If that was so it was a 
private rather than a public nuisance 
and therefore would not fall under the 
criminal law. The nuisance, moreover, 
such as it was, neither caused any sensi¬ 
ble nor real damage. It was a nuisance 
merely by reason of its hurting the feel¬ 
ings of the Jainas who have a repugnance 
to the killing of animals. It was thus 
of the nature of a sentimental grievance 
which could be felt only by persons of 
certain views as to the killing of animals. 

Then the learned Judges referred with 
approval to the case of MiUtumira v. 
Queen-Empress (14), already mentioned 
and set aside the conviction and the 
sentence. This case again lays down 
that the annoyance to a section of the 
public based on sentimental grounds can- 
nob be annoyance within the meaning of 


3. 268. I. P. C. ^ 

In the case of Shahbaz Khan v. Umrao 

Puri (18) the head-note runs as follows : 

” Under certain limitations, the slaughter of 
due bv Mahomedans is not illegal. It is the 
leeal right of every person to make such use of 
bis own property as he may think fit, provided 
that in so doing he does not cause teal injury 
to others or offend against the law, even though 

'117) [1864] 4 P. & F. 349=10 L. T. 240. ^ 

(18 [1908] 30 All. 181=5 A.L.J. 147=(190S) 
A.W.N. 64. 
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be may thereby hurt the susceptibilities ol 
others. The right of Mahomedans to slaughter 
kino is one to which they ate legally entitled 
irrespective of custom and it is only when they 
abuse the rights that its esotcise can bo inter¬ 
fered with.” 

This summary of the deoisioa of two 
learned Judges of this Court (Sir John 
Stanley, C. J., and Sir William Burkitt) 
really lays down the principle on which 
the rights of the inhabitants of the country 
are based. So long as a person exercises 
his private rights in a proper way, no¬ 
body has a right to object to his exercise 
of his right, simply because it does not 
suit the objector, according to his own 
light and training and religious belief, 
that an act should be done in that way. 
Every Mahomedan has a right to slaugh¬ 
ter kine or othsr animals for meat or for 
worship. The Hindu may dislike the 
idea of killing a cow or a Jain or a 
' Vaishnav may dislike the idea of an 
animal, whether a cow or not, being at 
all killed, yet if the man who kills the 
animal does it in a decent way, in a way 
which would not appear offensive to a 
man who does not hold particular be¬ 
liefs and ideas about the slaughter of 
cows or other animals, he has every 
right to exercise his own civil rights. 
Applying the rule laid down in the case 
of Shahaz Khan v. Umrao Puri we find 
(that the Hindus have every right to 
Icarry on their worship in their own way, 
in accompaniment of music and singing 
and nobody, who holds that this sort of 
practice is improper, has a right to in¬ 
terfere with it, so long as the exercise of 
the rights of worship by the Hindus does 
•not come within the provisions of S. 268, 
|I. P. C., by causing common injury or 
ioommon danger or common nuisance to 
'the public or to the people in general 
iwho may occupy property in the vicinity, 
^namely, the mosque near by. 

From the oases quoted, it will bo 
noticed that the acts which the plaintiffs 
claim to have a right to perform cannot 
be condemned on the ground that they 
are forbidden by law : S. 268, I. P. C.: 

Now the next question is whether the 
acts of the Hindus come within the 
definition of “private nuisance" and 
therefore should be forbidden or restric¬ 
ted at the defendant’s instance, and if 
they are to be restricted, in what \vay 
are they to be restricted ; Private 
nuisance is defined in Underbill s Law of 
Torts (2nd Indian Edition. 1924) as : 


“ (1) A private nuisance is some unaulborized 
user of a man's own property causing dam.-ige 
to the property of another or some unauthorized 
interference with the property of another caus¬ 
ing damage. (2) A private nuisance whereby 
sensible injury is caused to the property of 
another or whereby the ordinary physioaZ com¬ 
fort of human existence in such property is 
malecially interfered with is actionable. (3) 
Liability for nuisance is independent of negli¬ 
gence. (4) No use of property which would be 
legal if due to a proper motive can bo a nuis¬ 
ance merely because it is prompted by a motive 
which is improper or even malicious.” 

The definition shows that a private 
nuisance to be actionable must either 
effect another man’s property or must 
affect another man’s comfort to a material 
extent. There is no question here that 
the property of the defendants is likely 
to be affected adversely. There is no 
question here that the physical comfort 
of the defendants’ coming to the mosque, 
is likely to be affected by the acts about, 
which the plaintiffs want a declaration. 
There is no rule of law ever laid down 
that mere hurting the sentiments of a 
neighbour would be a matter of private 
nuisance. 


I have looked for authorities on the 
point but I have not been able to dis¬ 
cover any which may establish that 
interference with religious observances 
according to the notions of a particular 
class of individuals can amount to pri¬ 
vate nuisance. If the religious obser. 
vances by the Hindus be carried on with- 
so much annoyance (that can be the only 
ground for objection) that the neighbours 
or the people frequenting the mosque 
find the act to be a cause of physical 
discomfort to them, the plaintiffs cannot 
have the declaration they seek for. But 
it is nowhere said in the written state¬ 
ment that the music that is performed 
in the temple causes any such physical 
discomfort. Then, the physical discom¬ 
fort should be of a nature of sensible 
inconvenience and not mere small in¬ 
convenience. Lord Wensleydale, in St. 
Helens Smelting Co. v. Tipping (19), at 
p. 653, said, in effect : 

** Kverytbiog must be looked at from a rea- 
fonablc point of vie>7 ; therefore the law does 
not regard trivial and small inconveniences but 
only regards sensible inconveniences, injuries 
which sensibly diminish the comfort, enjoy¬ 
ment or value of the property which ie affected : 
Quoted at p 415 in Ratan LaTs Law of Torts, 
Edn, lO.** 


(19) [16G5] 11 II.L.C. 642=35 L.J.Q.B. 66=12 
L.T. 776=11 Juf* D.9. 785=13 W, R. 1083* 









6S8 AlUiabad Takki Prasad v. Karamat Husain (Mukerji, J.) 1931 


At p. 416 the same learned suthor 

quotes the following from an English case: 

“ Both on principle and authority the im¬ 
portant point for decision may be thus put : 
Ought inconvenience to be considered in fact 
as more than fanciful, more than one cf mere 
delicacv or fastidiousness, as an inconvenience 
materially interfering with the ordinary com¬ 
fort physically of human existence, not merely 
according to the elegant or dainty modes and 
habits of living, but according to plain and 
sober and simple notions among the English 
people.” 

In considering the rights of the par¬ 
ties, it is immaterial whether the persons 
whose actions are objected to have come 
recently, to the neighbourhood or have 
been occupying the place for a long time. 
If the man whose acts are objected to is 
there in a rightful and lawful manner, 
and if he exercises his rights as a subject 
of the Crown in a rightful way, and does 
not infringe the performance of the 
rights of the others, the infringement 
being such as would be regarded objec¬ 
tionable under the ordinary law of the 
land and not according to the particular 
tenets or religious beliefs held by the 
person's objection, nobody has a right to 
interfere with the acts. _ Again if a per- 
son is lawfully engaged in certain acts, 
nobody else has a right to disturb him. 
simply because the latter does not like 

those acts. In the case of Jawand Singh 
V. Mohamed Din (12), the Hindus ob- 
jected to the Mahomedans calling out 
the azan and when it was called out and 
at the time of subsequent prayer, the 
Hindus made noise by blowing conches 
and beating drums with the sole object 
of creating a disturbance. It was held 
that the Mahomedans were entitled to 
an injunction restraining the Hindus 
from infringing the exercise of their 
rights. The last paragraph of the head- 
note runs as follows : 

“Held further that the pUintifls were entitled 
to the injunctions prayed foe because the nuis¬ 
ance caused by the defendants was not a rea¬ 
sonable exercise of their rights and was an in¬ 
fringement of the rule of give and take. ’ 

It will be noted that, as pointed out 
m the head-note, the defendants made 
the hoise ‘ for the solo purpose of frus¬ 
trating the object of the call.” The 
learned Judge (Bevan Petman) passed 

the following order ♦ _ , 

“ For the above reasons I dismiss the appeal 
on the merits with costs but technically accept 
the same and amend the decree of the lower 
appellate Court by granting the plaintiffs an 
injunctioB restraining the defendants from 
playing conches, beating drums and otherwise 


making noises which interfere with or interrupt 
the use of the mosque by the plaintiffs as a 
place of worship according to Mahomedan usage 
or custom including the calling of the azan. 
But this injunction shall not restrain the 
defendants from such acts when done in con¬ 
nexion with their own religious ceremonies, 
social events or other necessary temporary 
causes and when the time is not maliciously 
and intentionally selected to clash with the 
religious observances and worship of the plain¬ 
tiffs at the said mosque, though in fact such 
acts may on occasions interrupt or interfere 
with such observances and worship.” 


The order that was passed, in appeal, 
in this case appears to me^to contain the 
whole law on the subject of worship by 
(different communities. 

In the case of Jaffar Hussain v» 
Krishnan Servai (7) the decision of the 
case was based on a principle which 
would probably not be approved. It ap¬ 
pears that certain representative Maho- 
medans sued for a declaration that they 
were entitled to carry on public worship 
in a mosque at hours stated by them un¬ 
disturbed by Hindu processions of music 
or playing of music in the adjoining 
temple and they asked for an injunction 
against certain representative Hindus. 
The suit was dismissed by the Court of 
first instance and the decree was upheld 
by the High Court. The ground on 
which the suit was dismissed was this. 
The Hindus were performing their re¬ 
ligious ceremonies for a long time. The 
Mahomedans deliberately built their 
mosque cheek by jowl with the Hindu 
temple and in such a case the new 
comer must respect the religious cere¬ 
monies and services of the older inha¬ 
bitant. It was found that the services 
in the temple did not amount to a pub¬ 
lic nuisance and no such case has been 
put forward. In my opinion the princi¬ 
ple of expediency was hardly sufficient. 
By exercising their worship for a long 
time the Hindus did not acquire any 
prescriptive right and therefore there 
was no question of the Mahomedan being 
•■newcomers.'' At p. T6o of the report 
there are certain remarks which would 
go to suggest that the civil rights of par- 
ties like Hindus and Mahomedans might 
be curtailed -where their places of wor- 
ship were close by so that both might be 
accommodated. But this can be done only 
by mutual consent or not at all. If the| 
result of each party exercising its rights 
leads to breaking of heads or riot, the 
authorities responsible for the peace of 
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:ie land may bind the parties down till 
they are brought to their senses and 
either they stop all the exercise of their 
rights or come to reasonable terms with 
one another. That would bo a matter 
Iwith which a civil Court has no concern: 
but where parties insist on the full ex¬ 
ercise of their rights and they are pre¬ 
pared to act within their rights, a civil 
Court has no alternative but to declare 
those rights and stop an interference if 
there be any, with the exercise of those 
rights. In this view of the case I would al¬ 
low the appeal, modify the decrees of the 
Courts below and give the plaintiffs a de¬ 
claration in the terms proposed by my 
learned brother. 

By the Court. — The appeal is al¬ 
lowed, the decrees of the Courts below 
are modified and the plaintiffs are given 
the following declaration: 

That the plaintiffs both in their indi¬ 
vidual capacities and as members of the 
Hindu community have (a) a right to 
take out religious and social processions 
accompanied by music along public roads 
even while passing mosques and (b) a 
right to perform worship in the Thakur- 
dwara in Senthal accompanied by music 
subjoot to in both (3») and (b) to ^ny 
orders or directions issued by the Magis- 
trate or the police for preventing brea¬ 
ches of the peace or obstruction of the 
thoroughfares or for other matters men¬ 
tioned in S. 144, Criminal P. C. or under 
other statutory provisions or for regula¬ 
tion of traffic, provided that the exercise 
of such rights (a) or (h) do not amount to 

a nuisance recognized by law. 

B.v./r.k. Appeal allowed. 
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SULAIMAN, AG. C. J. and 
Niamatuldah, J. 

Sheo Tahal Ram — Decree-holder — 
Appellant. 

V. 

Biyiaek Shukul — Judgment-debtor — 

Respondent. . 

Execution Second Appeal No. 1928 of 
1929, Decided on 19th March 1981, 
against decision of Sub-Judge, Mirzapur, 
D/. 18th July 1929. ^ . 

fa) Execution — Jurisdiction — 

Naliv.- State—Judgment-debtor can ‘ ^ 

it» validity on ground of want <*f 
He need not efk for review of order in of 

Native Stale—His remedy is to object to exe 

cution in executing Court. 

It is open to a judgment-debtor against whom 
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a decree has been passed by a Native State 
Court to object to its validity on the ground of 
want of jurisdiction in the Court to which the 
execution has been transferred. If the decree 
passed is without jurisdiction and therefore a 
nullity he can certainly claim that he is not 
bound by it. It is not incumbent upon him to 
go to the Court of the Native State and ask that 
Court to review its order. By doing so he may 
be said in one sense to subject himself to the 
jurisdiction of that Court and bind himself by 
an adverse order in case it is passed. His 
remedy obviously is to object to the execution 
in the Court to which the decree has been 
transferred and which is now executing it. 

[P 691 C 1] 

(b) Civil P. C. (1908), S. 44—British Indian 
Court has ample jurisdiction to refuse to exe¬ 
cute decree passed by Native State Court. 


There is nothing 


_ _ in S. 44 which compels a 

British Indian Court to execute a decree trans¬ 
ferred to it by a Native State Court even if it is 
satisfied that tho decree was passed without 
jurisdiction. It has ample discretion to refuse 
to execute the decree. [P 691 C Ij 

(c) Civil P. C. (1908), O. 21. R. 7—Whether 
Court to which decree is transferred cannot 
question validity of decree or question of 
want of jurisdiction— {Quaere). 

Quaere.— Whether the omission of the words 
"or the jurisdiction of tho Court” from the 
section corresponding to the present O. 21, R. 7 
necessarily implies that tho Court to which a 
decree has been transferred cannot question the 
validity of the decree on the ground of want of 
jurisdiction : 39 Mad. 24 and A. I. II. 1925 

Cal. 965, Bel. on. tP 691 C 2] 

(d) Civil P. C. (1908). S. 44—S. 44 does not 
override Civil P. C. (1908), S. 13. 

Section 44 does not override S. 13. It only 
confers authority to execute a decree which is 
in every way a valid and enforceable decree. In 
a suit on a foreign judgment objection as to 
conclusiveness of the judgment can be raised 
on the ground mentioned in S. 13. If the decree 
is not binding on the judgment-debtor ou any of 
these grounds the execution Court is entitled to 
take the fact into consideration. [P 691 0 2] 

(e) Jurisdiction—Foreign Court — Jurisdic¬ 
tion of foreign Court is territorial and ceases 
after a person leaves the territory. 

The jurisdiction of a foreign Court is terri¬ 
torial and attaches upon all persons, either 
permanentlv or temporarily resident within the 
territorv while they are within it, but it does 
not follow thorn after they have withdrawn 
from it, and that even territorial legislation 
cannot give jurisdiction to a foreign Court 
aeaiust persons not owning allegiance to the 
legislating authority : 22 CaL 222, ^ 

(f) Jurisdiction — Foreign Court Submis¬ 
sion to jurisdiction must be to foreign Court 
itself and before judgment — Per Niarnat’ 
ullah, J. —Subsequent conduct of defendant 
is indication of his intention to submit to 
jurisdiction when suit was pending. 

The submission to a jurisdiction in case of 
foreign Court must be to the foreign Court itself 
and probably before the judgment is pronounced 
for if there is no such submission 
is a nullity. [P 092 O 1. 2J 
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The mere fact that a defendant allows the 
suit in foreign Court to be heard ex parte and 
decreed against him does not amount to his 
submitting to the jurisdiction of the Court. 
Nor docs bis subsequent conduct in depositing 
a certain sum in an executing Court in British 
India some time later and asking for time is 
any evidence to show that he had submitted to 
the jurisdiction of the -foreign Court before the 
decree was passed. [P ^92 C 1] 

Per Niainatullah, J.—There is nothing in 
law which makes it necessary that the sub* 
mission to jurisdiction can only be by some 
overt act in the Coirrt. If the attitude of the 
defendant as regards the jurisdiction can be 
established by evidence to have been one of 
submission to jurisdiclion of the Court, the 
decree will be binding. Subsequent payment 
towards part satisfaction of the decree is an 
important circumstance from which submission 
on his part to the jurisdiction of the Court may 
be inferred. Much however will depend upon 
the circumstances under which the payment of 
the decretal amount is made. In each case it 
is a piece of evidence entitled to more or less 
weight. Payment of decretal amount in part is 
not in itself a submission. If the decree when 
passed was a nullity for want of jurisdiction in 
the Court no subsequent act of the defendant 
can make it otherwise. Subsequent conduct of 
the defendant may however bo an indication of 
his intention to submit to jurisdiction of the 
Court at the time when the suit was ponding. 

[P 694 C 1, 2] 

(gl Jurisdiction — Foreign Court—Submis¬ 
sion— {(t/uaere). 

Whether appearance in a Court in British 
India to which execution has been transferred 
can amount to submission to jurisdiction of the 
foreign Court. ^ 

(h) Civil P. C. (1908), S. 11—S. 11 does not 
in terms apply to execution proceedings— 
Principle of constructive res judicata can be 
applied only when the point is expressly 
raised or decided and should be deemed to be 
decided. 

Section 11 does not in terms apply to execu* 
tion proceedings as they are not in a separate 
suit. The principle underlying S. 11 though 
sometimes applied to execution proceedings, the 
principle of constructive res judicata cannot be 
applied unless the point is expressly raised and 
decided and must bo deemed to be decided by 
necessary implication. [P 692 C 2] 

(i) Estoppel—Equitable estoppel—It must be 
shown that there was representation by judg¬ 
ment-debtor which was acted upon by decree- 
holder as to compromise his position. 

In order to amount to an equitable estoppel it 
must be shown that there was some representa¬ 
tion made by the judgment-debtor which was 
acted upon by the decree-holder and by which 
his position has been compromise<f. If the 
decree-holder has not been prejudiced in any 
way the judgment-debtor cannot be estopped 
from raising the question of jurisdiction whtoh 
goes to the very root of the matter. [P 693 C 1] 

(j) Civil P. C. (19081, O. 21, R. 58—Ob¬ 
jector can take plea under S. 44, Evidence 
Act. that decree against him was passed with¬ 
out jurisdiction—It can be raised at any stage 
of proceedings unless there is bar of res 


judicata or estoppel—Evidence Act (1872), 
S. 44. 

A pica that the decree was passed against the 
objector was passed without jurisdiction is open 
to the objector under S. 44 and can be raised at 
any stage of the proceedings unless there is a 
bar of res judicata or any rule of equitable 
estoppel against him. Mere delay in raising it 
cannot itself be a fatal objection when a fresh 
execution is sought and fresh properties are 
attempted to be seized. Although ignorance of 
law is no excuse it may explain why the 
objection is taken at a belated stage. 

[P 698 C 1] 

Ambika Prasad —for Appellant, 

A. P. Bagchi —for Respondent. 

Sulaiman, Ag. C. J.— This is a decree 
holder's appeal arising oat of execution 
proceedings consequent upon the transfer 
of a decree by a Court of a Native State. 
The decree-holder brought a suit in the 
Bbadohi Court within the Benares 
State against three defendants including 
Binaek Shukul, the present respondent, 
and his deceased father Persidh Narain. 
The summonses were served personally, 
but they did not appear to contest the 
claim. The plaintiff led some evidence 
and the suit was decreed on the merits 
on 27th July 1916. The other execution 
records are not before us and the whole 
history of the execution for this long 
period is not quite clear. Certain facts 
however have been definitely found by 
the Courts below and they are as follows: 
The objector although served personally 
did not choose to appear in the Court of 
the Native State, the decree was passed 
on the merits, the decree-holder executed 
his decree within British India several 
times; apparently in 1926 the decree was 
transferred to the Mirzapu** Court for 
execution, the decree holder got certain 
moveable properties of the judgment- 
debtor attached, the judgment-debtor ap¬ 
peared in the Mirzapur Court, deposited 
Rs. 100 in part payment and asked for 
three months more time so that he might 
pay the whole decretal amount, ap¬ 
parently time was given to him; though 
it is not clear whether the decree-holder 
had expressly consented to this arrange¬ 
ment ; but it is perfectly clear that up to 
that time the judgment debtor raised no 
objection as to want of jurisdiction ; ap- 
parenbly execution was retransferred to 
Benares. 

On an application of the decree-holder 
the execution of the decree was trans- 
ferred to the Mirzapur Court a second 
time. After the receipt of the record the 
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decree-holder applied on 13th November 
1928 for the execution of the decree by 
the attachment and sale of fresh pro¬ 
perty. On 11th December 1928 the judg¬ 
ment-debtor objected that the Bhadohi 
Court had no jurisdiction to pass the 
decree against him when he was not a 
resident of the Native State and that the 
said decree is not capable of execution. 

The first Court distinctly found that 
the decree of the foreign Court was pro¬ 
nounced against an absent foreigner and 
was therefore an absolute nullity unless 
it could be shown that the defendant had 
in any way submitted to the jurisdiction 
of the said Court. In the grounds of ap¬ 
peal before the lower appellate Court the 
decree-holder did not question the finding 
that the decree was against an absent 
defendant, but urged other pleas.® The 
lower appellate Court has agreed with 
the view of the trial Court and affirmed 
its decree. 

It seems to me that it is open to a 
ijudgment-debtor against whom a decree 
has been passed by a Native State Court 
to object to its validity on the ground of 
want of jurisdiction in the Court to 
which the execution has been transferred. 
If the decree passed is without jurisdic¬ 
tion and therefore a nullity, he can 
certainly claim that he is not bound by 
it. It is not incumbent upon him to go 
to the Court of the Native State and ask 
that Court to review its order. By doing 
so he may be said in one sense to subject 
himself to the jurisdiction of that Court 
and bind himself by an adverse order, in 
ease it is passed. Ilis remedy obviously 
is to object to the execution in the Court 
to which the decree has boon transferred 
and which is now executing it. 

Section 41, Civil P. C., merely lays 
down the method of procedure for the 
execution of decrees passed by Courts in 
certain Native States as to which there is 
a notification by the Governor-General- 
in-Counoil. It does not make a decree of 
such Court for all purposes a decree by a 
Court in British India. ^All that it pro¬ 
vides is that the decree may” be execu¬ 
ted as if it were a decree by such Court. 
There is nothing in the section which 
compels the British Indian Court to exe¬ 
cute a decree transferred to it by a Native 
State Court even if it is satisfied that the 
decree was passed without jurisdiction.^ I 
am clearly of opinion that it has ample dis¬ 
cretion to refuse to execute the decree. 


It is doubtful whether the omission 
of the words “or the jurisdiction of the 
Court” from the section corresponding 
to the present O. 21, R. 7, necessarily 
implies that the Court to which the 
decree has been transferred cannot 
question the validity of the decree on 
the ground of want of jurisdiction. In 
any case such a contention cannot be 
urged with regard to a decree of a 
Native St'ate Court, which is a foreign 
Court, transferred under S. 44, Civil P.C. 

The point is covered by the authority 
of the Madras and Calcutta High Courts 
in Veera Baghava Ayyar v. Muga Saii(l) 
and Panchkari Majumdar v. Giridha- 
rimal Moheshri (2). I fully agree with 
the opinions expressed therein on this 
point. 

There can also be no doubt that S. 44 
does not override S. 13, Civil P. C. It 
only confers authority to execute a 
decree which is in every other way a 
valid and enforceable decree. In a suit 
on a foreign judgment objection as to 
the conclusiveness of the judgment can 
bo raised on the ground mentioned in 
S. 13, Civil P. C. If the decree is not 
binding on the judgment-debtor on any 
of these grounds it seems to me that 
the execution Court is entitled to take 
the fact into consideration. 

It is now well settled by the pro¬ 
nouncement of their Lordships of the 
Privy Council in the case of Gur Dayal 
Singh v. Baja of FaridJeot (3) (at p. 238) 
that the jurisdiction of a foreign Court 
is territorial and attaches upon all 
persons either permanently or tempora¬ 
rily resident within the territory while 
they are within it, but it does not 
follow them after they have withdrawn 
from it, and that even territorial legis¬ 
lation cannot give jurisdiction to a 
foreign Court against persons not own¬ 
ing allegiance to the legislating autho¬ 
rity. To quote the words of their 
Lordships: 

“In a perRonal action to which nono of these 
causes of jurisdiction apply, a decree pronoucod 
in absentem by a foreign Court, to the juris¬ 
diction of which the defendant has in no way 
submitted himself, is by international law a;i 
alsolute nullity. He is under no obligation 
of any kind to obey it, and it must be regarded 
as a mete nullity by the Courts of every nation, 
except in the country of the forum by which it 
was pronounced.” _ 

" 7l) [1916] 89 Mad. 24=26"I. O. ‘107. 

(2) A. I. R. 1925 Cal. 955=89 I. 0. 347. 

(8) [1895] 22 Cal. 222=21 I. A. 171 (P. C.), 
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It is nob disputed that the defendants 
were not residents of Bbadohi and were 
not in the Native State when the suit 
was instituted. It follows that the 
Bhadohi Court bad no jurisdiction to 
pass a decree against the defendants. 
Both the Courts below have found this 
point in favour of the judgment.debtor, 
and that finding is nob challenged in 
the grounds of appeal. 

The rule regarding jurisdiction in 
actions in personam has been clearly 
stated by Dicey in his Conflict of Laws, 
Chap. 13, as follows: 

'‘In an action in personam in respect of any 
cause of action, the Courts of a foreign country 
have, jurisdiction in the following cases: 

Case 1. Where, at the time of the commen¬ 
cement of the action the defendant was resi¬ 
dent (or present) in such country, so as to have 
the benefit, and be under the protection, of 
the law's thereof. 

Cfise 2. Where the defendant is, at the time 
of the judgment in the action, a subject of the 
sovereign of such country. 

Case 3. Where the party objecting to the 
jurisdiction of the Courts of such country has, 
by his own conduct, submitted to such juris¬ 
diction, i. e., has precluded himself from object¬ 
ing thereto: (a) by appearing as plaiotifl in 
the action, or (b) by voluntarily appearing as 
defendant in such action without protest, or (c) 
by having expressly or implicitly contracted to 
submit to the jurisdiction of such Court. 

The rule is stated in the same way 
in Halsbury’s Laws of England, Vol. 6, 
Conflict of Laws, Part 10. 

Tho present case does not come under 
the first two beads. The only question 
for consideration is whether the defen- 
danb by bis own conduct submitted to 
such jurisdiction and has therefore 
precluded himself from objecting. 

While the suit was pending in the 
Bhadohi Court the defendant-respon¬ 
dent, in spite of personal service on him, 
did not appear. The mere fact that he 
allowed the suit to be beard ex-parte 
and decreed against him would not 
amount to bis submitting to the jurisdic¬ 
tion of tho Bhadohi Court. Nor do I 
think that his subsequent conduct in 
depositing Rs. 100 in the Mirzapur 
Court some 3 'ears afterwards and asking 
for further time would bo any evidence 
to show that he had submitted to the 
jurisdiction of the Bbadohi Court before 
the decree was passed. I cannot give 
to his subsequent conduct such a retros¬ 
pective significance 

As the rule has been stated by Dicey 
it would seem that tho submission to the 
jurisdiction must bo to the foreign Court 


itself and probably before the judgment 
is pronounced; for if there was no such 
submission the judgment is a nullity. 
Tho illustrations given by Dicey of 
submission to jurisdiction by voluntarily 
appearing as defendant in such action 
without protest, all relate to appearance 
in the foreign Court itself. 

I have accordingly grave doubt as to 
whether any appearance in a Court in 
British Indi'’- to which the execution 
has been transferred can amount to a 
submission to the jurisdiction of the 
foreign Court within the meaning of the 
rule cited above. But of course there' 
may possibly be a waiver amounting to 
an estoppel independently of that rule. 

There is do doubt that when on the 
previous occasion the decree was trans- 
ferrdi to the Mirzapur Court, and his 
moveable properties were attached, the 
judgment-debtor appeared before the 
Mirzapur Court, deposited Rs. 100 and 
took three months’ time. On that occa¬ 
sion be did not object to the validity 
of the decree. 

The learned advocate for the decree- 
holder contends that his omission to do 
so brings in the operation of the prin¬ 
ciples of both res judicata and estoppel. 
As to res judicata I am clearly of 
opinion that there is no such bar. S. 11, 
Civil P. C., does not in terms apply to 
execution proceedings as they are not 
in a separate suit. The principle under- 
lying that section has no doubt been 
applied to execution proceedings, but 
the principle of constructive res judicata 
has not been applied unless the point 
was expressly raised and deoided or 
must be deemed to have been decided 
by necessary implication. If any 

Bs. 00 

j ii-aA in cart payment of tho 
decre^e or that three months* time was 
taken for the payment of the balance 

amount to an adjudication 

of'^'tha rights of the parties by the Court 

soL to operate as re3 judicata against 
tL judgment-debtor in all subsequent 
proceedings, even though they arise out 
of a fresh transfer of the execution and 
relate to an entirely different set of pro¬ 
perties. I accordingly overrule this plea. 
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The next question is as to estoppel. 
Had there been anything on the record 
to show that the extension of time was a 
result of an agreement between the de* 
cree-holder and the judgment-debtor, I 
might possibly have bean inclined to 
hold that such an agreement was for 
consideration and was binding on the 
parties. The record however does not 
show any compromise with the decree- 
holder. tn order to amount to an equita¬ 
ble estoppel, it must bo shown that there 
was some representation made by the 
judgment-debtor which was acted upon 
by the decree-holder and by which his 
Iposition has been compromised. If the 
decree holder has not been prejudiced in 
any way the judgment-debtor cannot bo 
estopped from raising the question of 
jurisdiction which goes to the very root 
of the matter. 

The decree was of the year 1916. A 
fresh suit in a British Indian Court was 
already barred by time. Even a suit on 
the basis of the foreign judgment had 
become barred after the lapse of six 
years. If the payment of Rs. 100 on 
24th August 1926 gave a fresh start for 
the limitation then 'the decree-holder’s 
remedy had not become barred by timd 
when the judgment-debtor on 11th De¬ 
cember 1928 book the objection that there 
was want of jurisdiction. It is there¬ 
fore obvious that the decree-holder did 
not suffer in any way by the fact that 
Rs. 100 were paid to him and the exe¬ 
cution was postponed for three months. 
The decree being a nullity he was lucky 
in getting even this amount. 


The plea that the decree passed 
against the objector was passed without 
jurisdiction is open to him under S. 44, 
Evidence Act, and can be raised at any 
stage of the proceedings unless there is a 
bar of res judicata or any rule of equit¬ 
able estoppel against him. Mere delay 

in raising it cannot itself be a fatal ob- 
jeotion when a fresh execution is ^onghb 
and fresh properties are attempted to be 
seized and an additional amount by way 
of interest also is claimed. Although 
the ignorance of law is no excuse, yet it 
may explain the reason why the objec¬ 
tion is taken at a belated stage. 
therefore of opinion that there is noth¬ 
ing to prevent the judgment-debtor from 
raising the objection much less is there 
anything to prevent the Courts below 


from going i nto that matter suo motu 
and refusing to execute the decree. 

I would accordingly dismiss the ap- 

peal. , , 

Niamatullah, J.—The facts of the 
case are fully stated in the judgment of 
my learned colleague, and I do not con¬ 
sider it necessary bo recapitulate them. 
It is sudSioient to say that the decree in 
question was passed by a Court in the 
Benares State as far back as 27th July 
1916 and several attempts were made to 
execute it by obtaining transfer certifi¬ 
cates to the Courts in Mirzapur and 
Benares. On one occasion in 1926, Rs. 100 
part of the decretal amount, was paid by 
one of the judgment-debtors and time 
was obtained for payment of the rest. 
It does not appear quite clearly from the 
record as to whether the present objec¬ 
tor made the payment. The Court of 
first instance mentions the fact as if it 
were he who did it, and so does the lower 
appellate Court. It should therefore be 
accepted for the purpose of this case that 
the objector satisfied the decree in part 
some time in 1926. Subsequently, m 
1928, when execution was taken out, he 
took objection to attachment of his pro¬ 
perty on the ground that he was a Bri¬ 
tish Indian subject residing in the Mir¬ 
zapur District and the Court in the Bena¬ 
res State which bad passed the decree- 
had no jurisdiction to pass it. It should 
be mentioned that the suit which resul¬ 
ted in the aforesaid decree was based on 
a claim in personam against the defen¬ 
dant. 

I agree with my learned colleague for 
the reasons given by him that the objec¬ 
tion is nob barred by res judicata. 

The most important question is whe¬ 
ther the decree sought to be executed 
was passed by a Court which had no 
jurisdiction. S. 14, Civil P. 0., provi¬ 
des that the Court shall presume, upon 
the production of any document purpor¬ 
ting to be a certified copy of a foreign 
judgment, that such judgment was pro¬ 
nounced by a Court of competent juris¬ 
diction, unless the contrary appears on 
the record. Such presumption however 
can be displaced by proving want of 
jurisdiction. It was not disputed in the 
Courts below that the defendants were 
residents of the Mirzapur District. 
There is no suggestion, much less evi¬ 
dence, that they resided temporarily in 
the Benares State at the time the suit 
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•was brought. Therefore the presump¬ 
tion raised by S. 14 is prima facie re¬ 
butted, and as held by their Lordships 
of the Privy Council in G7irdyal Sifigh v. 
Raja of Faridkot (3), the decree passed 
by the foreign Court should be consi¬ 
dered to be a nullity, having been pas¬ 
sed by a Court having no jurisdiction. 
In the leading judgment delivered by my 
learned colleague, copious reference has 
been made to the law bearing on the 
subject. It is clear that even a judg¬ 
ment of a foreign Court will be consi¬ 
dered to be binding if the defendant sub¬ 
mitted to the jurisdiction of such Court. 
What amounts to a submission to the juris¬ 
diction of a foreign Court is a question 
of some nicety in many cases. Where 
in answer to a summons issued by a 
foreign Court the defendant appears and 
contests the suit, without raising any 
question as to jurisdiction, there is no 
doubt that he submits to the jurisdiction 
of that Court. Again, where he so ap¬ 
pears and repudiates the jurisdiction of a 
Court without entering into bis defence, 
it is clear that he does not submit to 
the jurisdiction of that Court. Between 
these two extremes is the case where 
on receipt of the summons he puts in no 
appearance and an ex parte decree, other- 
•wise open to no objection, is passed 
against him. His conduct in such cir¬ 
cumstances is accountable on two hypo¬ 
theses. He might have refrained from 
putting in an appearance because he was 
sanguine that the decree, if passed, 
would be ineffective for want of juris¬ 
diction of the Court passing it; or he 
might have submitted to the jurisdiction 
of the Court in the belief that the plain¬ 
tiff’s claim was a just one and he did not 
object to the decree being passed by the 
foreign Court. I find nothing in law 
which makes it necessary that the sub¬ 
mission to jurisdiction can only be by 
some overt act in Court. If his attitude 
as regards the jurisdiction of the Court 
in which a suit is brought against him 
can be established by evidence to have 
been one of submission to the jurisdic¬ 
tion of the Court, the decree will be 
binding. Subsequent payment towards 
part satisfaction of the decree is, in ray 
opinion an important circumstance from 
which submission on his part to the 
jurisdiction of the Court may be infer¬ 
red. Much however will depend on the 
circumstances under which the payment 


of the decretal amount is made. In each 
case it is a piece of evidence entitled to 
more or less weight. I should not bo 
understood as implying that payment of 
decretal amount in part is itself a sub¬ 
mission and acts retrospectively. If the 
decree when passed was a nullity for 
want of jurisdiction in the Court which 
passed it no subsequent act of the defen¬ 
dant can make it otherwise. Subsequent 
conduct of the defendant may .however 
bo an indication of his intention to sub¬ 
mit to the jurisdiction of the Court at 
the time when the suit was pending. As 
already stated, it is only a piece of evi¬ 
dence bearing on the question whether 
the defendant submitted to the jurisdic¬ 
tion of a foreign Court. The lower ap¬ 
pellate Court has categorically stated 
facts which wore found established by 
evidence. The fact that the objector paid 
Rs. 100 in 1926 is one of them. The 
learned Subordinate Judge thereafter 
recorded a clear finding that the objector 
did not submit to the jurisdiction of 
the Court. This in my opinion is a 
finding of fact in arriving at which no 
error of law can be attributed to him. I 
would content myself with deciding that 
part of the case on that finding. 

Another question which requires con¬ 
sideration is whether the objector having 
once made payment was estopped from 
questioning the jurisdiction of the Court 
which passed the decree. No such ques¬ 
tion was raised in either of the two 
Courts below. The plea of estoppel ordi¬ 
narily rests on a question of fact, namely, 
whether the person sought to be estop¬ 
ped 

‘‘intentionally caused or permitted another per¬ 
son to believe a thing to be true and to act upon 
such belief.” 

In general the person pleading estop¬ 
pel has to establish that in consequence 
of the representation or conduct of the 
person against whom estoppel is pleaded 
he was induced to act in a particular 
manner. In the absence of any plea and 
the evidence of the decree-holder it is 
not permissible to disallow the objection 
taken by the judgment-debtor to the 
jurisdiction of the Court passing the de¬ 
cree. 

With the foregoing observations^ I con¬ 
cur with my learned colleague in dis¬ 
missing the appeal. 

E.M./r.k. Appeal dismissed. 
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Cosharer—One cosharer alone can e)ect 
trespasser where suit land is not zamindari. ^ 
Where the suit property is not a zamindari, 
a coshacer has a joint interest in all the en¬ 
tire plots, and has a right to eject a trespasser 
who is holding them without any tight and 
title. For the purpose of ejecting a trespasser 
from such plots it is not necessary that all the 
cosharers should join in the suit : (1901) 

A. W. N. 86 and A. I. B. 1922 All. 40^ 

17 I. C. 469, not Foil. CF 695 C 2J 

Haribans Sahai^iov Appellant. 

Shiva Prasad Sinha—lox Respondents. 

Sulaiman, Ag. C. J. This is a de¬ 
fendant’s appeal arising out of a suit for 
possession. The plaintiff claimed to be 
One of the owners entitled to a number 
of plots. The other owners did not join 
in the suit. The defendant who was in 
possession claimed to have acquired 
these plots under a sale deed from the 
plaintiff’s mother. He took the plea of 
protection under S. 41, T. P. Act, and 
also a denial of the right of one co¬ 
owner to get possession of the entire 
plots. The plea under S. 41 was not 
pressed in the Court below and has been 
disposed of by us in the connected ap- 
peal, it being found that it has no force. 

v ’sale.deed was executed by the plain¬ 
tiff’s mother not as his guardian but in 
her own right. The lower appellate 
Court has found that she was a mere 
benamidar and had no right lo the land. 
In the absence of any question of estop* 
pel a transfer by her would confer no 
iiRht on the defendant The lower ap- 
pollato Court has found and this hnding 
has been accepted by a learned Judge of 
this Court that the defondant-appellanb 
was no more than a trespasser. 

The only other point pressed before ns 
is that one co-owner cannot obtain 
possession of the entire plots. Reliance 
is placed on the case of Rohan Singh v. 

Ahsan Begam (1). On the other hand 
there is clear °^ni-hnrifcy in the cases_ot 
(1) [1912] 17 1. O. 4C9. 
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Mannu v. Nasrat Ullali (2) and Sri 
Thalcurji v. Hira LaZ (3) to the effect 
that one cosbarer can sue to eject a 
trespasser from the joint land. It seems 
to us that if the property in dispute had 
been the zamindari share it might baye 
been possible to argue that the plaintiff 
should be given a decree of the share to 
which he himself was entitled and 
should not get a decree for the shares to 
which the other co-owners would be en¬ 
titled. In such a case definite shares 
can be enjoyed separately. But the 
property in dispute in the present case 
consists of entire plots which may be 
cultivated. A cosharer has a joint in¬ 
terest in all the entire plots, and fia,s a 
right to eject a trespasser who is hold¬ 
ing them without any right and title. 
We think that for the purpose of eject¬ 
ing a trespasser from such plots it is 
not necessary that all the cosharers 

should join in the suit. 

The appeal is accordingly dismissed 

with costs. , J 


( 2 ) 
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Sulaiman and Young, JJ. 

(Diwaii) Pahar Singh and oi/ters—De¬ 
fendants— Appellants. 

V. 

Shamsher Jang Bijai Bahadur Singh 
and oi/iers-Plaintiffs and Defendants— 

Respondents. ^ . 

First Appeal No. 58 of 1927, Decided 

on 13th May 1930, against decision of 

Sub-Judge, Jhansi. D/- 15th November 

1920. ^ . 

(») Hindu Law—Adoption—Jam*. 

Among Jains there can be no prohibition 

against the ad<mtioa o£ a , 

All. 688 (P. C.), Foil. ^ ^ ^ [P 697 0 1 ] 
(b) Civil P. C. (1908), S. 11—Jain widow 
after death of adopted •on alienating proper¬ 
ties—Remote reversioner suing widow ana 
transferees adding immediate reversioner* a* 
pro forma defendant* alleging that they had 
colluded with widow—Collution denied 
Adoption held unproved—Suit di*mi«sed a* 
plaintiff being remote rever*ioner bad no 
right to »ue -Immediate rever*ioncr* not ap- 
pealing-After widow’* death immediate re¬ 
versioner* suing for possession of alienate 
propertie*—Suit held not barred by re* judi- 

deceased Jain had adopted bis daughter’s 
son as his heir. On 

son A’* widow succeeded to theestate and etiec 
ted translers in favour ol certain transferees. 
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B a remote reversioner sued the widow and the 
transferees challenging the validity of the adop¬ 
tion and of the alienations made by the widow 
and added the nearer reversioners as pro-forma 
defendants alleging that they had colluded 
with the widow. They however denied any col¬ 
lusion on their part. The adoption was held 
to be not proved and the suit was dismissed on 
the ground that the plaintiff being a very re¬ 
mote heir was not entitled to maintain the suit. 
After the death of the widow the immediate 
reversioners sued the transferees for possession 
of the properties transferred on the ground 
that the widow bad no absolute interest in the 
properties transferred. 

Held : that the dismissal of the previous 
suit did not operate as res judicata against the 
subsequent suit of the immediate reversioners 
although they had not appealed against the 
decision in the previous suit. [P 698 C 2] 

(c) Hindu Law—Widow—Jain widow does 
not acquire absolute estate in property ac¬ 
quired from ancestral nucleus unless special 
custom to that effect is proved. 

The widow of a Jain does not acquire an ab¬ 
solute estate acquired by her husband from the 
income of the business which grew out of the 
ancestral nucleus, unless a special custom to 
that effect is established by the evidence. Such 
a custom held not established on the evidence 
adduced : 1 All. 688 (B.C.) and 16 All. 379, Dist. 
27 Cal. 379, not Appl.; 4 Cal. 744 (P. C.) and 
A. I. R. 1926 All. 586, Bel. on. [P 700 0 1] 

K. N. Katju, Karibans Sakai and 
Sri Narain Sakai —for Appellants. 

P. L. Banerji, Ambika Prasad and 
Sakeb Bakadur—ior Respondents. 

Sulaiman, J. —This is a defendants’ 
appeal arising out of a suit for recovery 
of possession of certain immovable pro¬ 
perties. There are a large number of 
defendants who are transferees under 
various documents. It appears that 
Bhola Nath was admittedly the full 
owner of these properties about 1906 or 
1907. He died on 7th March 1907, 
leaving a widow, Mfc. Sughar Dulaiya, 
and a daughter, Mt. Raja Beti, who was 
married to Girdhari Lai, defendant 4. 
Raja Beti had a son, Harakh Chand, 
who died after Bhola Nath while he was 
a child of about three years of age. Ad¬ 
mittedly before bis death Bhola Nath 
signed a document which is called a deed 
of adoption, in which there was refer¬ 
ence to Harakh Chand being the owner 
of his property along with his wife. On 
the death of Bhola Nath the name of 
Harakh Chand was entered against the 
zamindari properties in the revenue 
papers, and after his death the name of 
Mb. Sughar Dulaiya was entered. We 
may note that Raja Beti bad died in 
1908 before the death of Harakh Chand. 
Mt. Sughar Dulaiya died on 24th Octo¬ 


ber 1914, and the present plaintiff the 
Raja of Katera Estate, apquired the in¬ 
terest in this estate under a sale deed, 
dated 26th April 1924, executed by 
Daulat and Satauley. 

The plaintiff’s case was that the de¬ 
ceased, Bhola Nath, had adopted his 
daughter’s son, Harakh Chand, who be¬ 
came the last male owner, and that on 
his death his adoptive mother, Mt. 
Sughar Dulaiya, acquired a limited 
Hindu widow’s estate in the property 
which devolved on Daulat and Satauley 
when the succession opened to them on 
her death. The plaintiff asserted that 
the various defendants, who were in pos¬ 
session of these properties, were trans¬ 
ferees either from Mt. Sughar Dulaiya 
or from Girdhari Lai, who bad no rights 
himself, an! these transfers being with- 
out legal necessity were invalid and 
were not binding on the plaintiff. 

The suit was resisted by the various 
defendants on the following grounds : 
Firstly, the fact of the adoption was dis¬ 
puted, secondly, it was pleaded that 
oven if there was any adoption, it was 
legally invalid ; thirdly, that the present 
claim was barred by the principle of res 
judicata on account of the decision in 
Suit No. 599 of 1913, fourthly, that 
under the deed executed by Bhola Nath 
an absolute estate was acquired by 
Harakh Chand, which went to his natu¬ 
ral family after his death and did not ■ 
devolve on the plaintiff’s vendors and, 
fifthly, that even if Bhola Nath died 
intestate, his widow succeeded as abso¬ 
lute owner to the entire estate and could 
dispose of it even without any legal 
necessity. The learned Subordinate 
Judge has overruled these pleas and has 
decreed the claim. The defendants ac¬ 
cordingly have appealed to this Court 
and challenge the findings of tho learned 
Subordinate Judge. 

It will b 0 coDveoiont to tak^ up tbos6 
pleas first which can be disposed of 
briefly. The fourth point mentioned above 
depends on an interpretation of the deed 
executed by Bhola Nath, which is prin¬ 
ted on p. 79. This document, as trans- 
lated officially, shows that Bhola Nath 
admitted that he had taken his daugh¬ 
ter’s son in adoption and that he was the 
owner of his moveable and immovable 
properties and so was his wife. It is 
the present tense whioh is used through¬ 
out this document and there is no pass- 
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age whiob would justify an inference 
that a bequest was being made in favour 
of bis daughter’s son which was to take 
effect after the death of Bhola Nath. 
Reading the document as a whole we 
agree with the Court below that it is an 
acknowledgment of the adoption by 
Bhola Nath and not a will by Bhola 
Nath in favour of Harakh Chand confer¬ 
ring upon the latter an absolute estate 
after the death of Bhola Nath. It is there¬ 
fore quite clear that this document is 
wholly inoperative as a testamentary 
bequest and no title can be based upon 
it. 

The second point was that the adop¬ 
tion, even if it took place, was illegal. 
It is conceded by the learned advocate 
for the appellants that among Jains 
adoption is not associated with any 
particular religious sanctity, but it is a 
purely secular matter. It follows that 
there can be no prohibition against the 
adoption of a daughter’s son. As a 
matter of fact, there was no plea taken 
in the written statements that any such 
adoption would be legally invalid. In 
the case of Sheo Singh Rai v. Dakho (1) 
their Lordships of the Privy Council 
held that a Jain may adopt a daughter's 
son who on the adoption takes the place 
of a son begotten. It was nob suggested 
that there was any legal bar to such an 
adoption. 

The next point urged is a plea ef res 
judicata. So far as this plea is based on 
an alleged compromise decree entered 
into in a suit brought by Rajdhar against 
the widow and some transferees, the 
main difficulty in the way of the defen¬ 
dants, is that the compromise decree is 
not before us and we do not know what 
were the terms agreed upon. It is there- 
fore difficult to see how it oxn oper¬ 
ate as an estoppel by judgment. It 
is however contended that the judg¬ 
ment in Suit No. 599 of 1913. between 
Rajdhar on the one band and Mt. Sugbar 
Dulaiya and some of the defendants as 
well as Girdhari Lai on the other, oper- 
ates as res judicata between the r^re- 
sentatives of Daulat and Satauley. ibat 
suit was brought by Rajdhar who was 
not the next reversioner at the time. 
There were Daulat. Satauley and a son 
of Satauley who were nearer reversioners 
and who were not impleaded in the array 

(1) [1876] 1 All. 688=6 I. A. 87=3 Sar. 807 
(P.C.). 


of the defendants. Daulat and Satauley 
were however made pro forma defen¬ 
dants. The plaintiff, Rajdhar, alleged 
that the nearer reversioners had colluded 
with the widow and had accordingly nob 
been joined in the suit. He challenged 
certain alienations made by the widow, 
on the ground that they were without 
any legal necessity. So far as the plain¬ 
tiff was concerned he admitted the adop¬ 
tion of Harakh Chand and put forward 
the case that Mb. Sughar Dulaiya was 
his adoptive mother. Mt. Sughar Dulaiya, 
as well as her transferees, all pleaded 
that there was a valid adoption of 
Harakh Chand. They resisted the claim 
on the ground that she had acquired ab¬ 
solute title to the property and could 
make the transfers without any legal 
necessity. The 'defendants, Daulat and 
Satauley, pleaded that they were the 
next reversioners and they denied that 
they were in collusion with the widow. 
They also did nob deny the adoption of 
Harakh Chand. The only person who 
denied the plaintiff’s allegation that there 
had been an adoption was Girdhari, who 
was defendant 7 in that suit. These 
facts are quite clear from the summary 
of the pleadings given in the judgment 
on p. 98. 

It may be noted that no relief had 
been claimed by the plaintiff against 
Girdhari Lai. who was stated to have 
been impleaded on the ground that, 
though as a son-in-law he had no right 
to the property of Bhola Nath ; he had 
nevertheless instituted a suit and did 
claim the property. It is also quite clear 
that Girdhari Lai was neither claiming 
as a member of the reversionary body, 
nor as a representative of the Hindu 
widow in whom the estate was vested 
for the time being. He was setting up 
an independent title of his own adversely 
both as against the reversioners and the 
widow. The defendants, who rely upon 
this judgment, have not cared to produce 
the pleadings of that suit, nor have they 
even produced a copy of the deposition 
of Daulat Ram to which there is a refer¬ 
ence in the body of the judgment and on 
which admission they wish to rely. 
There is a recital in the judgment that 
Daulat Ram stated that he did not want 
Bhola Nath’s property and that be had 
no objection to the plaintiff s suit. It is 
doubtful how far a recital in the judg¬ 
ment of this admission of Daulat Ram 
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can by itself be evidence of his admis¬ 
sion. It is however clear that there was 
no such admission on the part of Satan- 
ley. Daulat and Satauley appear to have 
taken no further steps in the litigation, 
and the contest was mainly between 
Kajdhar, plaintiff, and Girdhari Lai and 
the other defendants. The learned Sub¬ 
ordinate Judge recorded a finding that no 
adoption was proved and he also was of 
the opinion that a proper interpretation 
of the deed of adoption referred to by us 
above amounted to a 'will in favour of 
Harakh Chand. He however held that 
no collusion between the widow and the 
nearest reversioners bad been established, 
and that cherefore the plaintiff had no 
locus standi to sue in the presence of the 
other nearer reversioners. His actual 
finding was in the following terms ; 

“I find therefore that the plaintiff has failed 
to prove the alleged collusion and further that 
ho has utterly failed to establish consent or 
waiver on the part of the nearest reversioners 
or any other fact to show that they are pre¬ 
cluded from suing. He has thus failed to estab¬ 
lish the ground which would give him, a remote 
reversioner that ho is, a right to bring the suit. 
1 find against him.” 

He further held that the relief for a 
declaration was merely discretionary, 
and having regard to the remoteness of 
the plaintiff’s relationship, be did not 
think it would be quite proper to grant 
him the relief, even assuming that he 
could maintain his suit, as there were no 
less than three immediate reversioners 
one after the other between him and the 
estate. He also found that the custom 
to inherit the estate absolutely was not 
established. He accordingly dismissed 
the suit. 

As the admission of Daulat is not 
before us it is not possible to say whe¬ 
ther his admission that he bad no objec¬ 
tion to the suit was in any way limited. 
The contest in that litigation was not 
between the reversioners, on the one 
hand, and the widow representing the 
estate, on the other, so far as the ques¬ 
tion of adoption was concerned. As a 
matter of fact, both these sets of parties 
wore admitting both the validity and the 
factum of adoption. The adoption was 
nob admitted by Girdhari Lai against 
whom no specific relief had been claimed 
and whose title was nob admitted, and 
who had been impleaded merely because 
he had instituted a rival suit. If there¬ 
fore Bajdhar failed to adduce sufficient 
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evidence to satisfy the Court that there 
had been an adoption, we do not think 
that Daulat and Satiuley should be pre¬ 
judiced by the result of that litigation. 
So far as the claim against Girdhari Lai 
was concerned, Daulat and Satauley 
cannot be said to have been represented 
by Rajdhar. On the date of the suit there 
was apparently no alienation in favourj 
of Girdhari Lai at all, and the main' 
object of the suit was to avoid the, 
transfers which had taken place in favour 
of the other defendants. In these cir¬ 
cumstances, although in one sense there! 
was something in common between Eaj- 
dbar and Daulat and Satauley, we cannotl 
hold that the dismissal of the suit 
brought by Rajdhar should absolutely 
prejudice Daulat and Satauley, who 
were arrayed on the side of the defen¬ 
dants and who could not very conveni¬ 
ently appeal from the dismissal, parti¬ 
cularly when they were denying that 
there was any collusion between them 
and the widow. We therefore agree with 
the Court below that the judgment dees 
nob operate as res judicata. (Here the 
judgment discussed evidence on the ques¬ 
tion of adoption and proceeded as follows): 
The Subordinate Judge, who heard the 
entire oral evidence produced by both the 
parties, after considering it along with 
the documentary and circumstantial evi¬ 
dence, came to the conclusion that Bbola 
Nath had adopted Harakh Chand. We 
accept his finding and agree with bis 
conclusion on this point. 

On our finding that Harakh Chand 
was the adopted son it would follow that 
Mb. Sughar Dulaiya succeeded to the 
estate as his adoptive mother. There is 
absolutely no evidence on the record and 
no reported decision by which any custom 
has been established under which a 
mother acquires absolute estate in the 
property left by her son. It therefore 
necessarily follows that _ Mt. Sughar 
Dulaiya only acquired a Hindu widow s 
limited estate, which came to an end on 
her death, and in the absence of any 
proof of legal necessity for the transfers, 
the estate passed to the nest rever¬ 
sioners. 

As however the appeal is of a high 
valuation and there is a question of law, 
namely, that of res judicata, involved in 
it, we think it necessary to record a find¬ 
ing on the question of custom also. All 
the properties were acquired by Bbola 
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Kath during his lifetime. Exs. B-K 
are the title deeds. Those printed on 
pp. 55, 57, 61. 65 and 69 show that part, 
if not the whole, of the consideration 
came out of the amount due under ac¬ 
count. The evidence falls short of show¬ 
ing exactly up to what period those ac¬ 
counts had extended. But not only the 
plaintiff’s witnesses, but even two of the 
witnesses for the defendants admit that 
Bhola Nath’s father, Maluke was carry¬ 
ing on business which after his death 
was developed by Bhola Nath. The 
plaintiff’s witnesses are as follows: Ba- 
sore, who stated that Maluke did money- 
lending business, and Bhola Nath and his 
father were joint till the death of Maluke 
(p. 19); Bhola Nath, who stated that 
Maluke carried on money-lending busi¬ 
ness and obtained a decree against him 
and later Bhola Nath increased the busi? 
ness very much; and Haiku, who also 
stated that he knew Maluke who earned 
on money-lending business (p. 21). The 
witnesses for the defendants who have 
made similar admissions, are Udaijit, 
who said that Maluke did money-lending 
business. The witness had seen his Bahi, 
and he might have been carrying on 
money-lending business to the extent of 
Rs. 4,000 or Es. 6,000 (p. 27). and Gir- 
dhari Lai, who said that Bhola Nath s 
father did ghee business and sold salt, 
etc. and also did money-lending business, 
but on a very small scale, and Bhola 
Nath increased the whole business very 
much (p. 30). The decree printed at p. 43 
shows that a suit was instituted jointly 
by Maluke and Bhola Nath, which re¬ 
sulted in a decree for a small amount. 

The sale deed at p. 41 was taken jointly 
in the names of Maluke and Bhola Nath 
and so was the bond on p. 47. The re¬ 
ceipt on p. 53 shows the same thing. All 
this evidence goes .to show that there 
was business, including money-lending, 
which was carried on by Maluke alone 
and then jointly with Bhola Nath which 
Bhola Nath later on developed consider¬ 
ably. There is no suggestion m the evi¬ 
dence that Bhola Nath had any other 
independent source of income. The plain¬ 
tiff has thus succeeded in establishing an 
ancestral nucleus from which Bhola 
Nath might have acquired the various 
properties. If Bhola Nath bad a son 
alive, he would have no absolute power 
of disposal over such property when the 
nucleus was established, unless he 


showed that it was his separate and self- 
acquired property. It vrould therefore 
follow that even if Mt. Sughar Bulaiya 
succeeded to the estate of Bhola Nath as 
his widow, and not as the adoptive 
mother of Harakh Chand, she would not 
acquire absolute estate in the properties 
acquired from the income of the business 
which grew out of the ancestral nucleus 
unless a special cuscom to that effect 
were established by the evidence. 

The oral evidence produced by the de¬ 
fendants to prove such a custom is by no 
means weighty. It consists of the state¬ 
ment of Girdhari Lai (p. 25) who in cross- 
examination was unable to answer the 
question how he knew that a Jain widow 
gets an absolute right in her husband s 
property, and of the statement of Udaijit 
(p. 27), who in cross-examination had to 
admit that he could not give any reason 
for his saying that a Jain widow is en¬ 
titled to deal with her husband’s estate 
as full owner. The plaintiff also relied 
on a judgment dated I9bh September 
1925 (p. 119), in which the Subordinate 
Judge of Jbansi had found that there was 
suffioienb evidence to establish the right 
of a Jain widow whose husband lived 
separate from the other members of his 
family, to make a gift of her husband’s 
property for religious and charitable pur¬ 
poses, and that accordingly she had a 
right to make the will. The learned Sub¬ 
ordinate Judge relied on a Calcutta case 
in preference to a judgment of the Alla¬ 
habad High Court to which he was sub¬ 
ordinate, on the sole ground that the Cal¬ 
cutta ruling wasof a laterdate. It is there¬ 
fore obvious that his judgment is not of 
very great value. As against this one 
might say that there is the judgment in 
the suit instituted by Raj Dhar, in which 
the Subordinate Judge relying on the 
Allahabad case found that the custom 
was not established by the evidence. Al¬ 
though the finding cannot operate as res 
judicata, it is of more value because it 
was arrived at in a suit inter partes. 

There is however evidence furnished by 
various reported cases in which custom 
entitling a Jain widow to succeed^to the 
self-acquired property of her deceased 
husband has been established. We may 
refer to the case of Sheo Singh Bai v. 
Dakhu (1) and the case of Shambhu Nath 
v.GayanChand{<2). The custom found 
to exist in the case oi Ilarnath Prasad 
(2) [1894] 16 All. 379=(18941 A. W. N. 123. 
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Mandil Dass (3) did nob relate to this 
province. The judgment was based on 
the ground that 

“there is in the evidence no reason for drawing 
any distinction between ancestral and self- 
acquired property, and we see no ground for 
such distinction (p. 393).” 

It is noteworthy that in the case of 
Sheo Singh Ra^ (l) their Lordships of the 
Privy Council approved of the findings of 
the High Court which was careful to 
hold that 

“she took.an absolute interest at least in the 
self-acquired property of her husband, and as 
we have said, it is not necessary for us to go 
further ‘in this'suit, for the property in suit 
was purchased by the widow out of the self- 
acquired property of her husband (p. 704).” 

A distinction was thus at least recog¬ 
nized. 

It seems to us that, as remarked by 
their Lordships of the Privy Council in 
Chotay Lall v. Chunnu Lai (4), in the 
absence of proof of special custom vary¬ 
ing the ordinary Hindu law of inheri¬ 
tance, that law is to be applied to Jains. 
This principle has of course been fol¬ 
lowed by the High Court in the case of 
Nekram Singh v. Srinitoas (5j. 

In order to succeed, the defendants 
must establish a custom that a Jain 
widow acquires an absolute right in pro¬ 
perties left by her husband which were 
acquired from the income of a business 
which had grown out of an ancestral nuc¬ 
leus. There is absolutely no evidence to 
prove the custom to this extent and 
there is absolutely no instance given. 
The reported judicial decisions only go 
to the length of holding this custom 
proved so far as the self-acquired pro¬ 
perty is concerned, hut do not go further. 
In the absence of any evidence we must 
therefore hold that such a custom has 
not been established. ^Yhen there is no 
proof that Bhola Nath had any indepen¬ 
dent source of income other than his an¬ 
cestral business, the presumption of law 
is that the property acquired by him was 
out of the ancestral nucleus. Although 
the property was acquired by him during 
bis lifetime, it would not strictly speak¬ 
ing have been his self-acquired property 
if there were a contest between him and 
any born son. As against his son he would 
not be able to claim absolute power of 
disposal. We therefore think that his 

(3) [1900] 27 Cal. 379" ’ 

(4) [1879] 4 Cal. 744=6 I. A. 15=3 Sar. 880 
fP.C.). 

(5) A. I. R. 1926 All. 586=96 I. 0. 6*9. 


widow cannot claim any such right. We 
accept the finding of the Court below on 
this issue also and hold that Mt. Sughar 
Dulaiya had only a life-interest in the 
property and was not the absolute owner 
of the estate, even if it could be held 
that there was no valid adoption. This 
disposes of all the points raised before us 
in appeal. We accordingly dismiss it 
with costs. 

p.n./r.k. Appeal dismissed. 
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Sulaiman, Ag. C. J., and Smith, J. 

Jones, A. E. —Decree-holder —Appel¬ 
lant. 

V. 

Ram Charan and another —Judgment- 
debtors—Respondents. 

Execution First Appeal No. 359 of 
•1930, Decided on 8th May 1931, against 
decision of Sub-Judge, Jbansi, D/- 26th 
May 1930. 

Civil P. C. (1908), Sch. 3. Para. 9 (1)— 
Phrase “ hold the balance at the dispotal of 
the Court ” means Collector has no power to 
dispose of balance as he likes without in¬ 
structions from civil Court—Execution of 
mortgage decree—Omission to claim future 
interest allowed by decree—Collector with¬ 
out instructions from civil Court paying 
balance of sale proceeds to judgment-debtor 
—Charge which mortgagee has over mort¬ 
gaged property attaches to substituted security 
in the form of sale proceeds—Mortgagee 
should apply for execution for interest against 
balance of sale proceeds. 

Under para. 9 (1), the Collector is bound to 
“ hold the balance at the disposal of the Court” 
that is to say, Collector has no power to dispose 
of the balance as he likes without instructions 
from the civil Court. Where the mortgagee 
decree-holder omits from his application for 
execution of decree interest which had accrued 
subsequent to the date of the decree though de¬ 
cree had awarded future interest, and the Collec¬ 
tor to whom the execution was transferred 
the amount out of the sale proceeds for whic 
execution was taken out for paying to tbOimor 
gagee and the balance is paid to the judgmen 
debtor without instructions from the oivil Court, 
the charge Which the mortgagee has on the 
mortgaged property attaches to the substituted 
eecuritf in the form of the sale proceeds which 
are realized by the sale of that property, and 
the proper course for the mortgagee whose 
remedv under O. 34, R. 6 is also barred is to 
apply for execution of his decree for the balance 
of the interest still outstanding against the 
judgment-debtor who has taken out the balance 
of th© sale proceeds which was the substituted 
security for the mortgaged property.^ ^ 

N, C. Vaish—lor Appellant. 

Nanak Chand—ior Respondents. 

Sulaiman, Ag. C. J.—This is a 
decree-holder s appeal arising out of an 
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execution proceeding under rather peou- 
liar oiroumstanoes. A final mortgage 
decree was obtained by the appellant 
decree-holder against the mortgagor on 
9th April 1927. The decree awarded 
interest up to date and also gave to the 
decree-holder future interest. 

The decree-holder filed an application 
for execution of the final decree, calcu¬ 
lating interest which had been entered 
in the decree up to the date of the decree 
but omitted from bis application the 
interest which had accrued subsequently. 

As the mortgaged property was ancestral 
the execution was transferred to the 
Collector under Sob. 3, Civil P. C. The 
mortgaged property was sold, and about 
Rs. 12.000 were realized. Out of this 
Bs. 8,845 were sent to the civil Court by 
the Collector in order to pay up the 
amount for which execution had been 
sought. Unfortunately the Collector 
disposed of the balance of the amount 
without any express instructions from 
the civil Court by paying Rs. 1.300 to an 
attaching creditor. Ram Charan and the 
balance of Bs. 1.700 to the judgment- 
debtor himself. 

The mortgage suit had been brougnt 
more than six years after the mortgap 
and it is therefore not open to the 
mortgagee deoree-hoiaer to apply (or a 
simple money decree under O. d4. K. n 
and recover the balance of the amount 
from other properties of the mortgagor. 
There is one more complication, namely, 
that while the suit of Ram Charan 
against the mortgagor was pending m 
the Court of the Munsif. he applied for 
attachment before judgment of the sale 
proceeds in the hands of the Collector. 
The present decree-holder appellant 
intervened and objected to the attach- 
ment. His objection was disallowed , 
but Ram Charan undertook nob to take 
out tho money from the collectorate for 
some time so as to allow the mortgagee 
to have the Munsif’s order set aside by a 
higher Court. No .application was ap¬ 
parently made to get that 

considered. The result was tba.t ^am 

Charan took out Rs. 1.300 and did not 
object to the payment of Rs. l.'UU to 

the judgment-debtor. . 

It seems to us that under Sob. 3. 
para. 9(1) tho Collector was bound to 
^ hold the balance at the disposal of the 
Court.” that is to say, he had no 
to dispose of the balance as he laod 


without instructions from the civil Courts 
Unfortunately a mistake was committed 
and the amount was disbursed. 

If the decree-holder is entitled to an 
order against Bam Charan for the refund 
of the amount taken out by him, he 
would be equally entitled to a similar 
order for the refund of the amount taken 
out by the judgment-debtor. The mort- 
gagee had a charge on the mortgaged 
property, and that charge would attach 
to the substituted security in the form 
of the sale proceeds which were realized 
by the sale of that property. There are, 
however equities in favour of Bam 
Charan. who successfully resisted the 
objection raised by the mortgagee in the 
Court of the Munsif, where Ram Charan s 
application was pending. There are no 
such equities in favour of the mortgagor 
himself. It is also doubtful whether after 
what has happened the mortgagee can be 
allowed to follow the sale proceeds m 
the hands of the attaching creditor, who 
has taken them away after the civil 
Court held that be was entitled to do so. 
We think that the proper course open to 
the mortgagee decree-holder is to apply 
for execution of his decree for the 
balance of the interest still outstanding 
against the judgment-debtor. who has 
taken away Be. 1,700 which was the 
substituted security for the mortgaged 
nroperty. The amount has been taken 
away by him in the course of the exeou- 
tion proceedings, and the aecrae-holder 
has a remedy against him subject of 
course, to any other legal objection that 
there may be. This matter can be dis¬ 
posed of on tho application for execution 
made by the decree-holder against 
Bhagwan Gir the mortgagor. The 
order of the Court below relates to the 
application of the decree-holder to get 
the attachment by Ram Charan sob 
aside. We must accordingly uphold this 
order. The appeal is dismissed with 

P.N./b.K. Appeal dismissed. 
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Young, J. 

In re the U. P. Oil Mills, Co. Ltd. in 

liquidation. 

Misc. Case No. 369 of 1928, Decided 
on Cth May 1931. _ 

Comp.nie. Acl 11913). S. 158 --Sob.cr,ber 

remBini member of company tiU bu •hare* 
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are validly transferred or company accepts 
surrender of shares. 

A subscriber to the memorandum of associa** 
tioa remains a member of the company until 
such time as either the company which of 
course must be authori^ed to do so by the 
Articles of Association accepts a surrender of 
the shares for valid reason^ or the subscriber 
himself pays for the shares and validly trans¬ 
fers them to somebody else. [P 702 C 2] 

Hazari Lai Kapoor {Official Liqui¬ 
dator)—lor Applicant Company. 

S. K. Dar and Baleshwari Prasad — 
for Ojiposite Party, 

Judgment.— This is an application 
under Ss. 184 and 160, Companies Act. 
The Official Liquidator of the U. P. Oil 
Mills Co., Ltd. seeks to place upon the 
list of contributors of the company the 
heirs of one Syed Alay Nabi who, the 
liquidator alleges was a signatory to 
the Memorandum of Association of the 
company and a subscriber thereunder to 
the extent of 50 shares in the company. 

The Memorandum of Association was 
signed by Syed Alay Nabi and others 
on 23rd June 1920. It is admitted that 
he did so sign the memorandum, and 
that he subscribed thereunder for 60 
shares. On the same day he signed the 
prospectus and later on signed a consent 
to become a director of the company. 
On 17bh July 1920, the managing agents 
of the company Paras Earn Co., 
wrote to Syed Alay Nabi a letter of 
that date asking him to remit at his 
early convenience the application money 
which was due. Syed'Alay Nabi never 
even answered this letter, and appa« 
rently paid no attention to it whatever. 
Six weeks later on 3rd September 1920, 
the managing agents again wrote to 
Syed Alay Nabi demanding again the 
money due on application. Again there 
is no record in the company’s books 
that Syed Alay Nabi paid up any atten- 
tion to this demand. Consequently, on 
23rd November 1920, the managing 
agents wrote to the Eegistrar, Joint 
Stock Companies, a letter informing him 
that because of the failure of Syed Alay 
Nabi to pay for bis shares he had in law 
ceased to be a director, and asking the 
Eegistrar to strike his name off the list 
of directors. Previously to this how- 
ever the company had informed Syed 
Alay Nabi himself on 5th November 
1920 by a letter of that date that he 
was no longer a director. The next item 
of evidence in the case is a letter of 
20th June 1921, in which the managing 
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agents wrote to the Eegistra-r. Joint 
Stock Companies, that nob only had 
Syed Alay Nabi ceased to be a director, 
but he bad also ceased to be a member 
of the company. Mr. Dar, who appears 
on behalf of the minors in this case, 
asks me to draw an inference from the 
facts I have related that Syed Alay 
Nabi had repudiated the whole con- 
tract to take shares and that the com¬ 
pany had accepted that repudiation and 
in effect had accepted a surrender of 
the shares. I regret I am totally un- 
ble to accept Mr. Bar’s view. The evi¬ 
dence is clearly to the contrary. There 
was no repudiation at all. There was 
merely a failure to pay for the shares, 
and a consequent legal position arising 
from the fact. If I am to assume any¬ 
thing or infer anything in this case, 

I think the only inference I can possibly 
arrive at is that Syed Alay Nabi had 
subscribed 50 shares, which according 
to the Articles of Association subse¬ 
quently adopted by the company was 
the qualification for a director solely for 
the reason that he was being made a 
director. When he was struck off the 
list of contributors owing to his de¬ 
fault he no doubt may have thought, 
and no doubt the managing agents who 
on matters of this sort were undoubtedly 
ignorant may have thought that he 
thereby ceased to be a member of the 
company. 

In thinking this however they were 
entirely wrong in law. The posi¬ 
tion is clear. A subscriber to the 
Memorandum of Association remains a 
member of the company, until such time 
as either the company which of course 
must be authorized to do so by the 
Articles of Association accepts a sur- 
render of the shares for valid reason, or 
the subscriber himself pays for the 
shares and validly transfers them to 
somebody else. There is no doubt that 
had Syed Alay Nabi still been alive his 
name would have been placed on the 
list of contributories. It is clear there- 
fore that I have no alternative but to 
order that Syed Alay Nabi being dead 
bis heirs should be included in the list 
of contributories and I order accord¬ 
ingly. However this is a hard case. 
Syed Alay Nabi undoubtedly thought 
that he had ceased to be a member. The 
managing agents undoubtedly thought 
the same. There was no demand after 
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the letters to which I have alluiled made 
upon him to contribute to the company 
the price ol his shares or any part of it, 
and there was ‘therefore no refusal or 
neglect by him to comply with the law¬ 
ful demand of the company. The ques¬ 
tion therefore arises as to whether I 
should order interest to be paid*on the 
amounts outstanding. I do not think that 
this is a case where interest should either 
be asked for by the liquidator or granted 
by the Court. The application under 
Ss. 184 and 160 is granted. 

B.V./r.K. Application granted. 


Baldeo Singh v. Chhaju Singh 
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A. 1. R. 1931 Allahabad 703 (1) 
Sdlaiman. Ag. C. J. and Bajpai, J. 
G^ilab Chand Chotey Lai —Applicant. 

V. 

Kishen Narain and oi/iers —Opposite 

^^OivirRevn. No. 67 of 1930, Decided on 
11th March 1931, against order ol Small 
Cause Court Judge. Cawnpore. D/- 28th 

Arbitration Amendment Act (1912)— 
Every tubmUsion to arbitration must be under 

Arbitration Act# , , , 

In places in the United Provinces where the 

Arbitration Act is applicable there cannot be 

any submission to arbitration 

Arbitration Act. 

S. N. Seth—lor Applicant. ^ 

N Verma—lor Opposite Parties. 
Sulaiman. Ag. C. J.—This is a civil 
revision from a decree of the Court of 
Small Causes dismissing the suit, ihe 
plaintiff claimed the return of the money 
adv meed on account of a contract for 
the supply of foreign cloth The main 
defence to the suit was that under Cl. b 
of the agreement the dispute had to be 
referred to arbitration and could not be 
hoard by the Court. This plea had 
found favour with the Court below. 

Cl 0, is somewhat unhappily worded, 

bub it cannot be said that the Court 
below has committed an obvious error 
in interpreting it as meaning all 

disputes are to be referred to 
tion The condition that no dispute 
Bhall be raised or claim made unless 
notice of difference, whatsoever. ‘S 
to the opposite party within eight days 

from delivering the shipment 

if any, and invoice, might well have 

been intended merely to prevent 
disputes from being raised, , 

object of putting a time limit beyond 


which the claimants should not wait. 
In any case we are unable to hold thab 
this is a fib case for interference in 
revision. 

The learned advocate for the appel¬ 
lant has raised a further question that 
the agreement signed by only one of the 
partners was not valid. This point was 
not raised at the trial, for aught one 
knows the partner who signed it, might 
have had general authority to do so. 
We cannot allow this point to be raised. 

Lastly it is contended that in view of 
the United Provinces Arbitration Amend¬ 
ment Act, 1912 there can be no valid 
submission to arbitration at all unless 
the agreement of .reference contains, in 
express terms, the statement that the 
reference was being made under the 
Arbitration Act. This argument is un¬ 
tenable. The object of defining “sub¬ 
mission” as meaning a written agree¬ 
ment to submit present or future dis¬ 
putes to arbitration under the Arbitration 
Act 1899, was. to make it clear that 
every submission to arbitration, whe¬ 
ther it professes to be under the Arbi¬ 
tration Act or not, must of necessity be 
under the Act. The object was just con¬ 
trary to what is contended before us. 
The result is that in places in the 
United Provinces where the Arbitration 
Act is applicable there cannot be any 
submission to arbitration except under 
the Arbitration Act. The point there, 
fore has no force. We dismiss the revi- 
sion with costs which will include in 
this Court-fees on the higher scale. 

S.N./r.K. Revision dismissed. 


A. I. R. 1931 Allahabad 703 (2) 

Sdlaiman, Ag. C. J. and Bajpai, J. 

{Chaudhari) Baldeo Singh —Defendant 
—Applicant. 

V. 

Chhajn Singh and oi/iers—Opposite 
Parties. 

Civil Revn. No. 27 of 1930, Decided on 
12tb March 1931, agiinst order of First 
Sub-Judge, Saharanpur, D/- 15th July 
1929. 

Civil P. C. (5 of 1908), O. 9. R. 6 —Pleader 
engaged by defendant merely to apply for 
adjournment, making that application—Court 
refusing adjournmfent and decreeing suit ex 
parte—Court's decision was decree and defen¬ 
dant's remedy was by appeal —Civil P. C. 
(5 of 1908), O. 17, R. 2 (All.) Expl. 

Having regard to the explanation added by 
the Allahabad High Court to O. 17, R. 2, a 
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defendant oannot be deemed to have failed to 
appear if ho was represented by -a pleader, 
although the pleader was engaged only to apply 
for adjournment. Where such a pleader ap¬ 
pears and applies for adjournment but the 
Court refuses to grant adjournment and orders 
^‘defendant absent .... suit decreed ex parte" 
the decision of the Court is on merits and a 
decree. The proper remedy of the defendant, 
therefore, is by appeal and not by application 
for restoration of case. [P 704 0 1] 

K. C. Mital —for Applicant. 

S. N. Verma —for Opposite Parties. 

Bajpai, J. —It appears that on 11th 
June 1928, which was an adjourned 
date of hearing, the defendant was not 
personally present, but a pleader ap¬ 
peared on his behalf who applied for a 
further postponement of the case. This 
application was refused, upon which ho 
retired inasmuch as he had no further 
instructions to proceed with the case. 
The Court then after having stated the 
facts of the case said: "The defendants 
are absent, claim proved. Suit is there¬ 
fore decreed ex parte with costs”. Hav¬ 
ing regard to the explanation added by 
this Court to C. 17, R. 2, it is clear that 
the defendant cannot be deemed to have 
failed to appear inasmuch as he was 
represented by a pleader although the 
pleader was engaged only for the pur¬ 
poses of making an application. The 
order of 11th June 1928 must therefore 
be construed to be an order on the 
merits and therefore a decree against 
which an appeal lay. The defendant 
instead of filing an appeal as against the 
said decree applied to the Court for the 
restoration of the case interpreting the 
order as an ex parte order. This he was 
not justified in.doing, for it cannot be 
said that he had failed to appear, and 
when the learned Judge of the trial 
Court refused to grant that application, 
he came up in appeal as against that 
order. The learned Judge of the lower 
appellate Court is perfectly justified in 
saying that the defendant has miscon¬ 
ceived his remedy and his proper remedy 
was to appeal against the order of 11th 
June 1928. He therefore refused to 
entertain the appeal which had been 
tiled before him. The revision as against 
the appellate order of the learned Dis¬ 
trict Judge has therefore no force and we 
dismiss it with costs including in this 
Court-fees on the higher scale. 

S.N./k.K. Revision dismissed. 
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SULAIMAN, AG. C. j. and SMITH, J. 

Sheo Balak Singh —Applicant. 

V. 

Mahabir Singh and another — 

Parties. 

Civil Ravn. No. 286 of 1930, Decided 
on 23rd April 1931, against decree of 
Sub-Judge, Fatehpur, D/- 17th April 
1930. 

Civil P. C. (1908), O. 47, R, 1—Decree 
affirmed by the High Court—No review can 
be allowed. 

Once a decree is affirmed by tbe High Court 
it merges into tbe decree of the High Court and 
it is DO longer open to tbe lower Court to vary 
that decree by way of review: 54 7. C. 764; 
and A.I.R. 1922 Bom. 130, Ref. [P 704 0 2] 

Shiva Prasad Sinha —for Applicant. 

E. N. Eatju and R. N. Gurtn —for 
Cpposite Parties. 

Smith, J.—This is a revision from an 
order refusing to entertain an application 
for review of judgment. The applica¬ 
tion was based on the ground that the 
lower appellate Court had taken a wrong 
view of the facts. A second appeal had 
been prepared against the order of tbe 
lower appellate Court and the appeal 
was dismissed under C. 41, R. 11, before 
the application for review had been dis¬ 
posed of. The Subordinate Judge of 
Fatehpur, who in the end dealt with it 
has held that inasmuch as tbe order of 
the lower appellate Court had been 
affirmed on appeal by the High Court bo 
could nob entertain the application for 
review. In our*opinion, the view taken 
by the Court below is perfectly correct. 
Cnee a decree was affirmed by the High 
Court it merged into the decree of tbe 
High Court, and it was .no longer open 
to the lower appellate Court to vary 
that decree. We may refer to the cases 
of Ram Prasad Upadhyay. Nageshar 
Pande (l) and Shivappa v. Ram Chan¬ 
dra (2). It is also clear that there were 
no sufficient grounds for granting the 
review. The application is accordingly 
dismissed with costs. 

B.v./r.K. Revision disallowed. 


(1) [1920] 54 I.O. 764. 

(2) A.I.R. 1922 Bom. 130=63 I. 0. 910=‘10 
Bom. 1. 
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A. I, R. 1931 Allahabad 705 

PUIiljAN, J. 

Bohra Raghubar Dayal —Applicant. 

V. 

Emperot —Opposite Party. 

Criooinal Rsvn. No. 65 of 1031, Deci¬ 
ded on 5bh May 1931, against order 
of Soss. Judge, Agra, D/- 19-12.1930. 

(a) Prevention of Adulteration Act (1912), 

S. 15—Provisions of S. 15 are mandatory. 

The ptovisious of S. 15 of the Act are maada- 
torj* and the failure to state the particulars of 
the’ offence charged is fatal to the prosecution : 

A. I. R. 1930 All. 505, Foil. CP 705 0 *2] 

(b) Criminal P. C. (1898), S. 233— Mis¬ 
joinder of charges is fatal to prosecution. 

Where there is misjoinder of charges becom¬ 
ing prejudicial to the accused in every way, 
such misjoinder is fatal to the prosecution des¬ 
pite anything that may be contained in S. 537. 

^ CP 706 0 1] 

Kumuda Prasad and V. D. Bhar^ 
gava —for Applicant. 

Assistant Government Advocate — for 
the Crown. 

Judgment.—This application arises 
from the conviction of one Raghubar 
Dayal for an otTence under S. 4/5, Act 
■6 of 1912. S. 4 of this Act, renders 
any person who sells to the prejudice of 
the purchaser any article of food or any 
drug which is nob of the nature, sub¬ 
stance or quality of the article or drug 
demanded by such purchaser or sells or 
offers or exposes for sale or manufactures 
for sale any article of food or any drug 
which is nob of the nature, substance or 
quality which it purports to be, liable to 
a fine of Rs. 100. S. 5 brings within the 
scope of S. 4 the case of any person who 
on a demand for ghee or butter supplies 
an article which is not exclusively derived 
from milk. The case against the accused 
is that a food inspector of the Agra 
Municipal Board saw some substance at 
the accused’s place of business and offered 
to purchase it. He purchased a small 
•quantity apparently under the impression 
that it was ghee, but the accused has 
consistently stated that it was not ghee 
but cocoanut oil and that it was not^ in¬ 
tended for food but for manufacture into 
soap. Chemical analysis proved that 
the substance was adulterated coconut 
oil, and as there is nothing to show that 
ghoe was demanded and this article 
offered in its place S. 5 of the Act does 
not apply. S. 4 would only apply if the 
article sold was an article of food or a 
drug. The Magistrate who tried the case 
cays that cocoanut oil is a food, and 
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I have no doubt that it is edible, but 
I have never hoard that it is sold as food 
in any of the bazars of this part of India, 
and I very much question whether in the 
opinion of the public of this part of the 
country cocoanut oil is a food, and cer¬ 
tainly there is no evidence that the ac¬ 
cused kept this article for sale as food. 
The charge was clearly based on the as¬ 
sumption that he was selling this mix¬ 
ture of cocoanut oil as ghee, and this has 
not bean proved against him. There is 
therefore an initial difficulty in the pro¬ 
secution of this case, namely, that it is 
uncertain whether the facts which have 
been proved constitute any offence. 

But this is only one of the many ob¬ 
jections which have been raised to the 
conduct of those proceedings. In the 
first place under S. 15, Act 6 of 1912, it 
is necessary that every summons issued 
in a prosecution under B. 4 of the same 
Act shall specify the particulars of the 
offence charged and the .name of the 
prosecutor. The summons in this case 
stated that the King-Emperor through 
the Municipal Board was the prosecutor 
and this may possibly be held to be a 
compliance with the Act. But parti¬ 
culars of the offence were certainly nob 
given. All that was said was that the 
offence was under Ss. 4 and 5, Act 6 of 
1912, together with the bye-laws relating 
to ghee. This is no description of the 
offence, and in so far as it does indicate 
the nature of the prosecution it gives a 
false impression of the charge brought 
against the accused. The mandatory 
nature of the provisions of S. 15, Act 6 
of 1912, has been emphasized by a judg¬ 
ment of this Court in the case of Benarsi 
Das V. Emperor (l) where it was hold 
that the failure to state the particulars 
of the offence charged was fatal to the 
prosecution. 

This leads to the second defect wiiioh 
also began with the summons. There 
was a second charge against the accused 
that he was keeping a ghee shop without 
a proper signboard, and the two charges 
were tried together. There is no con¬ 
nexion whatever between selling adul¬ 
terated cocoanut oil and failing to expose 
a signboard over a ghee shop. It is true 
the Magistrate finding that this was 
not a ghee shop and no signboard was 
necessary acquitted the aooused of the 

(1) A. I.~R. 1930 All. 595=125 I. a 503 = 
1930 Cr. 0. 817=31 Or. L. J. 866. 
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charge under the ghee bye-law, but 
clearly the combination of such an offence 
with that for which the accused was 
convicted was prejudicial to him in every 
way. It imported into the case the idea 
that he was selling adulterated ghee, and 
this charge was never established against 
him. It is now accepted law that a mis¬ 
joinder of charges of this nature is fatal 
to the prosecution despite anything that 
may be contained in S. 537, Crimi¬ 
nal P. C. 

The last objection raised as to the pro¬ 
ceeding was that the person who insti¬ 
tuted the prosecution was not authorized 
to do so. The person who signed the 
complaint was a gentleman named Maha 
Shankar. Under S. 12 of the Act the 
Municipal Board authorized this gentle¬ 
man to institute and conduct prosecu¬ 
tions under the Act on 21sfc August 1930, 
but he made his complaint on 15th July 
1930, when it does not appear that he 
was so authorized. Apparently it has 
been accepted by the Courts below that 
he was at that time executive officer, 
and possibly this fact may cure the al¬ 
leged defect, although it is hardly clear 
how the Courts below have arrived at 
their conclusion. 

In addition to the numerous irregu¬ 
larities which I have already pointed out 
the sentence was illegal. The maximum 
sentence for the offence alleged to have 
been proved was a fine of Rs. 100, and 
I am surprised that this fact was not 
brought to the notice of the learned Ses¬ 
sions Judge. I do not think that the 
Sessions Judge is right in brushing aside 
what he called technical illegalities in 
this trial. I consider that although many 
of them were technical the accused was 
prejudiced throughout in that he never 
had a proper understanding of the case 
which he was supposed to meet. And 
I doubt whether he would ever have been 
prosecuted at all had the inspector ac¬ 
cepted his statement at the outset that 
the article purchased by himtwas cocoa- 
nut oil and not ghee. The prosecution 
was based on the idea that this sub. 
stance was sold as ghee, and when this 
fact was not established the accused was 
entitled to an acquittal. 

I allow this application, and sot aside 
the conviction and sentence. The fine, if 
paid, will be restored to the applicant. 

b.v./r.k. Revision allowed. 
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Young and Sen, JJ. 

Alt. Kctlci Kunwar —Applicant. 

v. 

Sheo Narain Jafa and others —Oppo¬ 
site Parties. 

Misc. Case No. 221 of 1931, Decided 
on 10th April 1931. 

(a) Criminal P. C. (1898), S. 195— Of¬ 
fence of perjury committed in trial Court is 
offence committed in relation to appeal from 
trial Court’s decree. 

A person committing perjury in a trial Court 
must be held to hare intended that his perjury 
should not only influence the proceedings in 
the trial Court, but also subsequent proceedings 
which might take place if either party to the 
case in the trial Court took the matter to ap¬ 
peal. Therefore the offence must bo held to 
have been committed in relation to the appeal 
in the appellate Court. [P 707 0 2] 

(b) Interpretation of Statutes — To take 
away existing jurisdiction of Supreme Court 
language of Act must be clear. 

No existing jurisdiction of a Supreme Court 
can bo taken away unless the language used in 
the enactment which purports to take that 
jurisdiction awav is in the clearest possible 
terms. ’ [P 707 C 2] 

❖ (c) Criminal P.C. (1898), S. 195 (b)— 
S. 195 (b) does not take away High Court's 
power to order prosecution for perjury in 
lower Court. 

It cannot possibly be said that S. 195 (b) 
takes away in clear terms the undoubted juris¬ 
diction which existed in the High Court prior 
to the passing of the Code of 1898 of ordering 
the prosecutions for perjury in the lower Courts, 
Therefore the High Court still has jurisdiction 
to make the orders. [P '^0'' ^ 2] 

Air. Shankar Saran—lor the Crown, 
Saila Nath Alukerji, A. Sanyal and 
N. C. Gangiili^ior Applicant. ^ 

Iqbal Ahmad, S.S. Sastry, K.D. Alala- 
viya, Diirga Charan Singh and P. AI. L. 
Verma —for Opposite Parties. 

Young, J. —Notices have been issued 
to Sheo Narain Jafa, an advocate of 
Budaun, Ghasa Singh and Nathu Lai to 
show cause why a complaint should not 
be filed against them in a criminal Court 
charging them with having committed 

offences under Ss. 193, 120 (b) and 209, 
read with S. 109, I. P. 0. Notice was 
also issued to Makhan Singh to show 

cause why he should not be prosecuted 

for having committed offences punishable 
under Ss. 120 (b) and 209. read with 

S. 109. I. P. 0. ^ . -Q K 

These applications arose out or c. a. 

No 147 of 1927, which was heard and 

deoidad by a Bench of this Court on 22nd 

January 1931. That Bench made very 

strong observations against all the four 
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respondoufcs. Tho Court found in tlio 
oivil ai^peal that there had been a con¬ 
spiracy by all of them to deprive one 
Manohar Singh of his property, and in 
accordance with that finding, avoided a 
deed of gift executed by Manohar Singh 
in favour of Nathu Lai and Makhan 
Singh, and also a sale deed executed by 
the same parties. Tho Court also set 
aside a decree of 12th November 1923 in 
Suit No. 201 of 1923 which was a suit by 
Nathu Lai and Makhan Lai, vendees, 
against Manohar Singh for a declaration 
that the plaintiffs were entitled to pos¬ 
session of the property compromised in 
the said sale deed. The facts arising in 
this case are fully set out in the judg¬ 
ment of this High Court .in First Appeal 
No. 147 of 1927, and it is unnecessary 
for us to detail fully those facts again. 
We have to consider whether there is a 
priraa facie case established against all 
or any of the respondents which would 
make it obligatory on us to order their 
prosecution under S, 476, coupled with 
S. 195, Criminal P. 0. Counsel appear¬ 
ing on behalf of Sheo Narain Jafa did 
not take any preliminary objection; but 
counsel on behalf of the others have ob¬ 
jected that this Court has no jurisdiction 
to order the prosecution of their clients. 
Tho objection is based upon S. 195, Cri¬ 
minal P. O. That section enacts that 
Court shall take cognizance, (sub^Cl. b) of 
any offence punishable under any of the fol¬ 
lowing sections of tho sajne-Code, namely, Ss. 
193,194,195, 196 199, 200, 205, 206, 207, 208, 209, 
210, 211 and 228, when such offence is alleged 
to have been committed in or in relation to 
any proceeding in any Court, except on the 
complaint in writing of such Court or of some 
other Court to which such Court is subordi- 
nate.” , . 

With the exeception of S. 120 (bj the 
sections comprised in this notice are 
included in sub Cl. (b), S. 195. Cl. (4) 
also brings in Cl. (1) (b). the charge 
under S. 120 (b). It is clear that the 
alleged offences wore not committed m 
this Court, and it is contended therefore 
that this Court has no jurisdiction to 
order the prosecution of the respondents. 
It is however, to bo noted that tho sub¬ 
clauses does not apply merely to of¬ 
fence committed in such Court ^ but 
apply also to offences “committed in re¬ 
lation to any proceeding in any Court. 
It Is obvious that the offence obargod 
under 8. 209, road withS. 109, was not 
committed even in the trial Court. It 
cannot bo denied that that offence was 
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committed in relation to tho proceeding 
in the trial Court. It is therefore in our 
opinion also clear that the offence under 
those sections was also committed in 
relation to the appeal which was heard 
in this Court. There is no reason to con¬ 
strue narrowly the words * in relation 
to.” Equally the offence of perjury, al¬ 
though it was undoubtedly committed 
in the trial Court, must in our view, be 
held to have been committed in relation 
to the appeal in this Court. A person 
committing perjury in a trial Court must 
be held to have intended that his perjury 
should not only influence the proceed¬ 
ings in the trial Court*, but also subse¬ 
quent proceedings which might take 
place if either party to the case in the 
trial Court took the matter to appeal. 

Furtherr/on this point it is not denied 
that there was before Act 5 of 1898 was 
passed a jurisdiction in the High Court 
to order prosecutions in a matter like 
this. The equivalent section of Act 10 
of 1882 undoubtedly gave jurisdiction to 
this Court to order prosecutions. Tho 
High Court has also directed similar 
prosecutions oven prior to tho specific 
enactment of Act 10 of 1882. There was 
therefore at the time of the passing of 
Act 5 of 1898 an existing jurisdiction 
in the High Court to order such prose¬ 
cutions. Therefore in construing the 
material section of Act 5 of 1898 the 
cardinal rule of construction as to juris¬ 
diction must be taken into account, and 
that is that no existing jurisdiction of a 
Supreme Court can be taken away, un¬ 
less the language used in the enactment 
which purports to take that jurisdiction 
away is in tho clearest possible terms. 
There can have been no object in cutting 
down the jurisdiction of the High Court 
in such matters and at any rate, it can¬ 
not possibly be said that S. 195 (b), 
takes away in clear terms the undoubted 
jurisdiction which ’existed in the High 
Court prior to the passing of that Act. 
We hold therefore that this Court has 
jurisdiction to make the orders. 

Wa have very carefully and anxiously 
considered the case as against Sheo- 
narain Jafa. He is an officer of this 
Court and he has been charged in clear 
terms by a Bench of this Court, of which 
one of us was a member with conduct 
seriously reflecting upon him both in his 
capacity as a private individual, an offi¬ 
cer of this Court, and a member of the 
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legal profession. We are of opinion that 
the observations not only of the Bench 
of this Court, but of the two lower Courts 
before whom this matter had come were 
entirely justified. His action, for exam¬ 
ple, in filing an application which he 
knew could not possibly succeed, unless 
roaterial facts were hidden from the 
Court for the appointment of Manohar 
Singh as guardian of his infant children 
when those infant children had on en¬ 
tirely proper grounds brought an action 
against him for partition, was an action 
such as no honest lawyer could possibly 
have advised his client to take. The 
fact that in that action Mr. Sheo Narain 
Jafa was assisted by another practitioner 
of Budaun named Iqtidar Alam, does not 
make Mr. Jafa’s conduct any the less 
serious. We have carefully examined 
all the facts of this case as regards Sheo 
Narain Jafa. We are satisfied that a 
consideration of those facts raises the 
very gravest suspicion against Shoo 
Narain Jafa of being guilty of the offen¬ 
ces with which it is sought to charge 
him. But as he was not actually a party 
to the sale deed itself, nor was he 
at any rate openly, a party to the de¬ 
claratory suit No. 201 of 1923, we feel 
that there is not enough evidence which 
would justify a criminal Coiri’t in com¬ 
ing to a conclusion adverse to Sheo 
Narain Jafa. We therefore discharge 
the notice as regards him with respect to 
all those sections of the Indian Penal 
Code. 

The matter however stands on a diffe- 
rent footing with regard to the charges 
against the other three respondents. Wo 
do not wish to say anything in this mat- 
ter to prejudice their trial in the crimi¬ 
nal Court. We therefore'confine our- 
solves to saying that, in our view there 
does exist a prima facie cjso against 
them. We therefore record a finding un¬ 
der S. 476 (l), Criminal P. C., that it is 
expedient in the interest of justice that 
an inquiry should be made into the said 
offences, and direct the Registrar of this 
Court to take the necessary stops for the 
filing of a complaint against the three 
respondents charging them with the of¬ 
fences enumerated above with regard to 
each. With regard to the charges rela¬ 
ting to S. 193, I. P. C., wo direct 'the 
filing of a complaint against Ghasa Singh 
with respect to the following two state¬ 
ments; 
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“ (a) Makban Singh has purchased this pro¬ 
perty for himself (p. 180, line 5 of the p=iper 
book in F. A. No. Ii7 of 1927), (b) Babu Sheo 
Narain and I are not the owners of the sale in 
dispute, (p. 155, line 46 of paper book in F. A. 
No. 147 of 1929.)” 

With regard to Nathu Lai we direct a 
complaint to be made against him for 
the following statement: 

"(a) Out of the money left with me at the 
time of this sale I spent Rs. 1,400 in the appeal 
(p. 51 line 17 of paper book in F. A. No. 147 of 
1927), (b) I paid the money left with me for 
Sunder Lai, Sheo Narain, Bhupal Rai and 
Natra Behari Lai to them. I subsequently 
took a clear receipt from Manohar. (p. 51 
line 20 of paper book in F. A. No. 147 of 1927), 
(c) Nathu Lai and Makhan Singh are the 
owners of the property (Supplementary paper 
book p. 44, line 3).” 

The said complaints are to be sent to 
the District Magistrate of Budaun. To¬ 
gether with the complaints will be sent 
the original record of suit No. 64 of 1926 
the subject-matter of F. A. No. 147 of 
1927, a copy of the printed paper book 
containing the evidence, a copy of the 
judgment of this Court and a copy of the 
notices issued to the three respondents. 

With regard to costs, wo allow no 
costs to Sheo Narain Jafa. The appli¬ 
cants were-abundantly justified in mak¬ 
ing the application against him. The 
applicant will have her costs of the ap¬ 
plication against the other three respon¬ 
dents. 

B.V./r K. Order accordingly. 
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Boys, J. 

Deota Misir —Applicant. 

V. 

Emperor - Opposite Party. 

Criminal Revn- No. 66 of 1931, Decided 
on 17th May 1931, against order of 
Second Addl. Sess. Judge. Gorakhpur, 
D/- 19th January 1931. 

ii: Penal Code (1860). S. 304-Aceident due 
to rash and negligent driving—Both parties 

negligent—Party who could by exercise of 

reasonable care have avoided consequences 
of other’s negligence is legally responsible for 
accident—Tort, negligence. 

lo ease of an accident due to rash and negli¬ 
gent driving, the crucial question on which 
the liabilits* depends is whether either party 
could, bv the exercise of reasonable care, have 
avoided the consequences of the other’s negli¬ 
gence; if he could, then that party is legally 
responsible for the accident. 

Whore therefore the driver of motor lorry, 
accused of causing death of a person by rash and 
negligent driving alleged that he saw two bul- 
look-oarts coming towards him in the middle 
of the road and that he intended to pass on his 
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own lolt in the ordinary way but the bullock- 
cart driveta took their oarta one to the right 
and ono to the left and being unable to pass on 
his own left he swerved in order to try and pass 
on the right and so struck a tree thua causing 
the accident which resulted in the death of one 
of the passengers. 

2lehl\ that the accused was guilty as it was 
bis negligence that caused the accident. Al¬ 
though there waa negligence on the part of one 
of the bullock-cart drivers the accused if he had 
his lorry under proper control would have 
been able to avoid the consequence of that 
negligence. 

That the accused’s responsibility would have 
been just the same even if ho had caused injury 
to the negligent bullock-cart driver: •SwndZtn^v. 
Cooper, (1930) W.N. 204. Bel. on. [P 710 C 1. 2] 

Kumuda Pi'asad —for Applicant. 

M. Waliullah —for the Crown. 

Judgment. —Deota Misir has upon a 
a complaint by Bishnath Lai of an of¬ 
fence under S. 301, I. P. 0. (causing 
death by doing a rash or negligent act 
not amounting to culpable homicide) 
been convicted and sentenced to three 
months' rigorous imprisonment and a 
fine of Es. 50 or in default six months’ 
rigorous imprisonment. 

The accused was the driver of a motor 
lorry, and was charged with having 
caused the death of a person, in that on 
the Gagha to Gorakhpur road he was 
driving his lorry fast as he was trying to 
outstrip another motor lorry, with the 
result that the lorry of the accused col¬ 
lided with a tree which stood on the 
right band side of the road. The lorry 
overturned, one of the passengers was 
killed and some injured. The accused 
denied that he was driving fast or that 
ho was trying to outstrip any other lorry 
or that he was guilty of any negligence, 
nis case was that he saw tw'O bullock 
carts coming towards him in the middle 
of the road, he intended to pass on his 
own loft in the ordinary way. but the 
bullock-cart drivers took their carts one 
to the right and one to the left, and be¬ 
ing unable to pass on bis own left ho 
swerved in order to try and pass on the 
right, and so struck the tree. It will bo 
seen therefore that ho puts the’blaino for 
the accident on the bullock-cart drivers. 
The Magistrate found that the prosecu¬ 
tion witnesses had proved to his^ satis¬ 
faction that the accused was driving the 
lorry fast as he was trying to outstrip 
another lorry and that he did not even 
blow bis born; that he, the Magistrate, 
was doubtful whether there were any 
bullook-oarts there, but, even if there 


were, there was sufficient space for tho 
accused to have kept his lorry away from 
the tree; that the accused had disregarded 
the rules of the road and taken his lorry 
on the wrong side; that even assuming 
that the bullocks of one of the carta 
shied off there would have been no acci¬ 
dent bad the accused stopped his lorry. 

The second Additional Sessions Judge 
in appeal found it established that there 
was another lorry travelling in front of 
the accused; that the accused was travel¬ 
ling fast; that he was guilty of a negli¬ 
gent act in trying to pass on the right. 
He does not find that there were bullock- 
carts as stated by the accused and his 
witnesses, and the Magistrate, while 
doubting this point, did not definitely 
hold that there were no bullock-carts. I 
should therefore in any case give the 
accused the benefit of this doubt and 
deal with tho case on the assumption 
that there wore bullock-carts. This is 
indeed almost certain, for there is QO 
other cause to account for the accused 
having swerved off to the right so far as 
to strike a tree on the patri on the 
hand side. The facts therefore which 
must be taken to be found are that the 
accused saw ahead of him two bullook- 
oarts coming towards him in the middle 
of the road; that whether because the 
drivers themselves saw the accused s 
lorry approaching or because they saw 
him upon his sounding his horn and 1 
give him the benefit of the doubt that he 
sounded his horn as that fact is not 
found against him—they endeavoured to 
get out of the way; that instead of both 

going to their own left from the middle 
of tho road, as they should have done, 
one went one way and one the other; 
that finding he could not pass on his own 
left hand, as he should have done, be 
made a swerve hoping to get through 
on the right hand side, and struck the 
tree. It is found as a fact that there 
was another lorry going ahead of the ac¬ 
cused, but it is not found how far ahead 
the other lorry was, and the fact is 
of importance as suggesting that the 
accused bad a motive for driving too 
fast. I do not think any importance can 
be attached to this suggested motive m 
the state of tho evidence. The other 
lorry must, at any rate, have been 
distance ahead, or wo should no n 
the bullock-carts, according to the a - 
cused’s own statement in the middle o 
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the road. The question, then, is whether 
the accused brought about the accident 
by rash and negligent driving. In my 
opinion no other conclusion is possible. 
Every driver in India knows that vil¬ 
lagers are not sufficiently alive to the 
rules of traffic. He knows that be may 
at any moment find drivers of bullock- 
carts or ekkas on the wrong side of the 
road, particularly on country roads, and 
he knows that bullock-cart drivers may 
turn on to their wrong side of the road 
when they-see traffic approaching. In 
the circumstances of the present case 
there is no suggestion whatever that the 
negligent act of the bullock-cart driver 
who swung his cart on to the wrong side 
of the road was so sudden that it was 
impossible for the accused to avoid an 
accident. It is manifest that there are 
cases when a driver cannot possibly be 
reasonably expected to avoid the conse¬ 
quences of somebody else’s negligence. A 
liedestrian or the driver of another 
vehicle may be negligent and there may 
be no sufficient time for another person 
to avoid the consequences of that 
negligence. In the present case it is 
clear that bad the accused been driv¬ 
ing at a pace at which he had his lorry 
under proper control he should have 
been able to stop it at any time to avoid 
an accident without resorting to the 
dangerous expedient of swinging his car 
off to the wrong side of the road. In my 
opinion therefore while there was negli¬ 
gence undoubtedly on the part of one of 
the bullook-cart drivers, the accused, if 
he had had his lorry under proper con¬ 
trol, should have been able to avoid the 
consequences of that negligence. His 
negligence therefore was the negligence 
that substantially caused the accident. 
That he was therefore rightly convicted 
is in accordance with the principles laid 
down in the latest and very important 
case of Swadling v. Cooper (l). Their 
Lordships in that case (it was of course 
a civil case) said; 

‘The crucial question on which liability de¬ 
pended, was whether either party could, by the 
exercise of reasonable c.are, have avoided the 
consequences of the other's negligence; if he 
could, then that parly was legally responsible 
for the accident.” 

The idea is unfortunately very preva¬ 
lent in a vague way in the minds of many 
drivers that it is sufficient to absolve 

(1) [1930] W. N. 204=46 T. L. E. 597=143 
L. T. 732=74 Sol. Jo. 536. 


them from the consequences of rash driv¬ 
ing merely to show that the person to 
whom or to whose property ' they have 
caused injury was himself negligent. It 
is not so and the sooner rash drivers ap¬ 
preciate the fact the better. 

In the present ioase the injury was 
actually caused to persons who were in 
no way negligent; but the accused’s 
responsibility would have been just the 
same if he had caused the injury to the 
negligent bullock cart driver. 

I see no reason to interfere with the 
conviction and sentence, and the applica¬ 
tion is dismissed. 

The applicant will surrender to his 
bail. 

r.m./r.k. Application dismissed. 


A. I. R. 1931 Allahabad 710 

Bajpai, J. 

i?<Z7n Naresh Bai and others —Appli¬ 
cants. 

V. 

Emperoi —Opposite Party. 

Criminal Eevn. No. 132 of 1931, Deci¬ 
ded on 15th June 1931, from order of 
Sess.-Judge, Ghazipur, D/- 19th Decem¬ 
ber 1930. 

Penai Code (1860), S. 215—Restoring lost 
property on payment of remuneration—Pro¬ 
perty not lost by commission of offence and 
restorer not shown to be screening offender 
—There is no offence under S. 215. 

\Yhoro the accused merely undertakes to en* 
deavour to trace out and restore the lost pro¬ 
perty on payment of some remuneration then 
upon this circumstance alone the accused can¬ 
not be said to be guilty of an ofience under 
S. 215, unless over and above that the prosecu¬ 
tion proves that the property has been lost by 
the commission of an offence and that the ac¬ 
cused is endeavouring to soreen the offender 
from justice and is not using all means in his 
power to cause the offender to be apprehended 
and convicted of the offence which he has com¬ 
mitted : 6 I. C. 250 and A. I. R> 

Be/. A. I. E. 1924 .4Zf. 783,‘D«>^ ^ [P 711 Cl] 

Kumuda Prasad —for Applicants. 

Govt. Advocte—ior the Crown. 

Order.— The three applicants before 
me have been convicted of an offence 
under S. 215. I. P. 0. It appears that 
on the night of the 23rd and 2-4th April 
the complainant Hari Ram lost two of 
his bullocks and therefore on 24th April 
1930, he informed the police in the fol¬ 
lowing terms : 

“ On Wednesday in the evening my four oxen 
were fed and then tied to-pegs. When every- 
bodv was asleep two of them began to fight with 
one* another and broke the tying striugs and 
straj-ed away.” 
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It is oloar tberetore that when the 
bullocks were lost to the complainant, 
they were lost not by reason of tho com¬ 
mission of any offence but by sheer ac¬ 
cident. About six days later, on the 1st 
May there was a transaction between 
the complainant and the accused by 
which the accused took Rs. 50 and res¬ 
tored the bullocks to tho complainant. 

I must accept the finding of the Court 
below that the money was demanded and 
received by the accused, bub that alone 
is nob sufficient to bring the conduct of 
the accused within tho purview of S. 215, 

I. P. 0. On behalf of the applicants the 
case of In re Bemraj v. Emperor {1) and 
the case of Emperor v. Uangu (2; has 
been cited. The Assistant Government 
Advocate has cited the case of Emperor 
V. Muhhtara {Z). This last case is dis- 
tinguishabla because in that case there 
was a finding that the bullocks had been 
stolen. In the case before mo there is 
no evidence, that the bullocks^ were 
stolen. Indeed the first information re¬ 
port would go to show that tho bullocks 
had simply strayed away and it is not 
fair to presume that later on somebody 
finding the bullocks committed an act 
of criminal misappropriation in the ab¬ 
sence of any evidence on that point. 
There is also no evidence and no finding 
in this case that the accused knew the 
offender, and therefore it is obvious that 
ho cannot bo said to have failed in his 
efforts to cause the offender to bo aPP'®" 
bended and convicted of an offence 
be might have committed. Where the 
accused merely undertakes to endeavour 
to trace out and restore tho lost . property 
on payment of some remuneration then 
upon this circumstance alone the acouBed 
cannot be said to be guilty of an offence 
under S. 215. I. P. 0., unless over and 
above that the prosecution proves that 

tho property has been lost 
mission of an offence and that the ac- 
cused is endeavouring to screen the o - 
fender from justice and is nob using all 
means in his power to cause the o^^®^^®^ 
to be apprehended and convicted of the 
offence which ha has committed. I am 
therefore of the opinion that the convi - 
tion of the applicants is illegal. _ 
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I therefore set aside the conviction 
and sentence and direot that the fine or 
any portion of it if paid be refunded. 
The bail bonds should he discharged. 
v.b./r.K. Conviction set aside* 


(1) [1910] 11 Cr. L. J. 296=6 I. c. 250. 

(2) A. I. K. 1028 All. 22=106 I. C. 437- 

(3) A!^i.^B^1924 All. 783=86 I. C. 226 
' Ct. li. J. 481=46 All. 916. 
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Sulaiman, Ag. G. J. and Bajpat, J. 
Bam P 7 iaJ—Applicant. 

V. 

Emperor —Opposite Party. 

Civil Revn. No. 393 of 1930, Decided 
on 17th July 1931. against order of Col¬ 
lector and Dist. Magistrate, Basti, D/- 
12th August 1930. mqtq^ q 

(a) Legal PractUioneri Acl (1879), S. 36 
Resolution based on general repute or hear¬ 
say evidence is not ineffective. 

There is nothing in the language of explana¬ 
tion to S. 36 which would make a resolution 
based on general repute or hearsay inefie^ctwe.^^ 

(b) Legal Practitioners Act (1879), S. 36-— 
Resolution based on general repute though 
of less weight is legally admissible in evi- 

***If^rre8olution is based on general repute the 
Court may attach less weight to it, but it can¬ 
not be said that such a resolution is leplly in¬ 
admissible iu evidence and cannot 
into consideration by tho Court. [P 712 U IJ 
P. L. Banerji and B. K. Malaviya 

for Applicant. 

Sankar Saran- for the Crown. 
Sulaiman, Ag. C. J.— This is an ap- 
plication in revision from an order of the 
District Magistrate of Bastii doclanng 
Ram Phal applicant to be a tout. 

There are precedents for the exercise 
of the power of superintendence by this 
Court when an order passed by a subor¬ 
dinate officer is against natural justice. ^ 
The learned advocate for the appli¬ 
cant urges before us that there is no 
legal evidence whatsoever on which the 
District Magistrate could have legally 
acted. It appears that apart from cer¬ 
tain oral evidence which has not been 
relied upon by the District Magistrate 
there wore two resolutions of the Bar 
Associations of Mukbtars and Vakils in 

the following terms ; . , . . ^ 

(1) " That tho meeting .... is of opinion that 

Ram Phal stamp vendor of the place is by 
coneral repute a tout. 

(2) It is resolved that Ram Phal stomp ven¬ 
dor of Bansi is a tout on the strength of general 
lepute.” 

The District Magistrate had power to 
act upon tho evidence of general ® 

under S. 36, Legal Practitioners Act, as 
amended. The explanation added to the 
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section makes the passing of a resolu¬ 
tion declaring a person to be a tout by a 
majority of the members present at a 
meeting specially convened for the pur¬ 
pose of an association of persons entitled 
to practise as legal practitioners as evi¬ 
dence of the general repute of such person 
for the purpose of that section. It cannot 
therefore be denied that if the resolution 
substantially is one declaring Ram Phal 
to be a tout then it was legally admis¬ 
sible as evidence of general repute, even 
though the basis of that resolution may 
be hearsay evidence. On the other hand, 
if there is no resolution declaring him 
to be a tout, but there is a simple state¬ 
ment of Jact that there was such evi¬ 
dence before the Association, then pos¬ 
sibly it would not come under the ex¬ 
planation. 

There seems to be nothing in the Ian- 
guage of S. 36 of the explanation which 
would make a resolution based on 
general repute or hearsay evidence in¬ 
effective. 

The language of the first resolution 
was somewhat ambiguous, but the se¬ 
cond resolution undoubtedly shows that 
the members recorded their conclusion 
and declared that Ram Phal was a tout 
although they also indicated that their 
conclusion was based on the strength of 
general repute. We think that the 
words “ on the strength of general re¬ 
pute ” merely indicate the basis of the 
resolution declaring him to be a tout 
and does not destroy its effectiveness. 

If a resolution is based on general re¬ 
pute the Court may attach less weight 
to it, but it cannot be said that such a 
resolution is legally inadmissible in evi¬ 
dence and cannot be taken into consider¬ 
ation by the Court. 

We are accordingly unable to inter¬ 
fere with the order passed in the case. 
The application is dismissed with costs. 

r.m./r.k. Application dismissed. 
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Youkg akd Sen, JJ. 

Emperor 

V. 

Baldeo Koeri and others —Respondents. 

Criminal Appeal No. 930 of 1930, 
(connected with Appeal No. 701 of 1930), 
Decided on 9th April 1931, against order 
of Sess. Judge, Jaunpur, D/- 11th August 
1930. 
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fa) Criminal P. C. (1898), Ss. 417, 418 and 
423 Acquittal—Appeal from — Principles to 
guide Court stated—Presumption is in favour 
of accused—Onus is on prosecution to prove 
that finding of lower Court is not justified. 

In an appeal from an order of acquittal it 
ought to be remembered that thero is always a 
presumption in favour of innocence of the ac¬ 
cused. This presumption very materially affects 
the question of onus, which except within a 
limited range of cases lies upon the Crown, 
and where the finding of subordinate tribunal 
is in favour of the accused, the burden lies 
upon the prosecution to prove that the finding 
reached by the Court below, was not justified by 
the evidence. Where the evidence against the 
accused is too scanty or insufficient to support 
the charge, the finding of the Court below can¬ 
not be displaced. Again, where the case is 
somewhere on the border line or very near it, 
and it was possible for the Court, upon a 
balance of probabilities to hold a person guilty, 
the reversal of the order of acquittal is not only 
undesirable and inexpedient, but is calculated to- 
cause a miscarriage of justice. Where however 
the balance of evidence is distinctly against tho 
accused or where material evidence has been 
misappreciated, overlooked or ignored, the High 
Court is bound to step in as much in the 
interest of the administration of justice as of 
the public generally. [P 715 0 2] 

In considering an appeal by Government 
against an order of acquittal, it is not for the 
High Court to say whether, if it had been trying 
the case it might have taken a view opposed to 
that of the lower Court. That is not the test 
to be applied to determine such an appeal. 
While the High Court recognizes the necessity 
for the existence of such powers in the Local 
Governmeut in this country, it is equally clear 
that those powers should be most sparingly en¬ 
forced ; and in respect to pure question of fact 
[ only iu those cases where, through the in- 
I competence, stupidity or perversity of a sub- 
I ordinate tribunal, such unreasonable or dis- 
t totted conclusions have been drawn from evi- 
Idcace ns to produce a positive miscarriage of 
/justice. [P 716 C 1] 

J (b) Penal Code (1860), Ss. 302, 307, 148 
’and 149—Riot—Evidence conflicting—Partle* 
producing perjured evidence — Procedure 
stated. 

Where the evidence is entirely couflictiog 
where both the parties have consciously pro¬ 
duced before the Court perjured evidence and 
where the real motives which led to the fight 
between the parties cannot be known nor cau it 
be ascertained with anything like rc.asonablo 
certftintv as to wbosa lathis or spear struck 
whom, the one sure ground upon which the 
Sessions Judge could have proceeded is by the 
marks of injury upon the persons of those who 
were charged with the offence. In the midst of 
uncertainties this was one certain factor to go 
upon. The Sessions Judge was therefore justi¬ 
fied in giving proper weight to this one impor¬ 
tant circumstance, [P <1-6 C 1, 21 

Sanhar Saran—lox the Crown. 

Ji'. 0. Carleton —for Respondents. 

Judgment. —Baldeo Koeri, Bisheshar, 
Sahadeo, Hemraj, Lurkhur, Ramdeo, 
Munnu, Deoraj, Sukfaraj, Khurkhur, 
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Jaisri, Jhullar, Girja^ Dasaundhi, and 
Ramadhar were committed to the Court 
o£ Session at Jaunpur to take their trial 
under Ss. 307/119 and 118, I. P. C. Of 
the above persons Baldeo was also 
charged of an offence under S. 302, 

I. P.C. ^ 

Twelve of these persons are residents 
of Pindri ; they are Koeris by caste and 
are related. Two of the accused, namely, 
Girja and Ramadhar are Dasaundhis by 
caste. They have got no interest in 
Mauza Pindri. They are residents of 
Mauza Nageshra. 

The learned Sessions Judge acquitted 
Baldeo under S. 302, I. P. C. He ao. 
quitted all the 14 accused persons of the 
offence under Ss. 307/119, I. P. C. He 
also acquitted Baldeo, Jaisri, Jhullar, 
Girja and Ramadhar of the offence under 
S. 148, I. P. C., but convicted Bisheshar, 
Sahedeo, Hemraj alias Hannu, Lurkhur, 
Ramdeo, Munnu, Deoraj, Sukhraj and 
Khurkhur under S. 118, I. P. C., and 
sentenced them to various terms of 
imprisonment. 

The Local Government has appealed 
from the order of the Sessions Judge ; 
(i) acquitting Baldeo under Ss. 302, 
307/149 and 118, I.P.C., (2) acquitting the 
remaining 13 persons of the offence under 
S. 307/149. I. P. C., and (3) acquitting 
Jaisri, Jhullar, Girja and Ram Adhar of 
offences under S. 148, I. P. C. This is 
Criminal Appeal No. 930 of 1930. 

Bisheshar and eight others, who have 
been convicted under S. 148, I. P. C.,^ and 
sentenced to various terms of imprison¬ 
ment, have also appealed to this Court. 
Their appeal is No. 701 of 1930, 

There is yet another appeal. This is 
Criminal Appeal No. G56 cf 1930. A 
counter-charge under S. 148 was preferred 
against certain Thakurs who wore resi- 
dents of Patti Kiratrai. The learned 
Sessions Judge convicted five of the 
Thakurs, namely, Ramadhin Singh, Bin- 
deshwari Singh, Parsidhi Singh. Chulbul 
Singh and Ram Lai Singh and sentenced 
them to various terms of imprisonment. 
These five persons have obailenged the 
legality and correctness of the conviction. 

On 2 L 8 t March 1930, a serious not 
undoubtedly took place in Mauza Pindri, 
which is 18 miles from the city of Jaun¬ 
pur. In the course of this riot, one Murao 
Singh, Thakur. of Patti Kiratrai, was 
killed. Two other Thakurs, Bindeshri 
Singh and Chulbul Singh, who were 


related to Murao Singh, were injured, on 
22nd March 1930 ; a post mortem exami¬ 
nation was held on the corpse of Murao 
Singh and it was found that he had 
received a penetrating wound 2/3” x 1/4" 
in the third intercostal space, near ster¬ 
num. The Civil Surgeon was of opinion 
that the cause of death was the penetrat¬ 
ing wound of the heart. Bindeshri Singh 
had received two injuries and Chulbul 
Singh had received no less than eight 
injuries, two of which have been de¬ 
scribed to be dangerous. 

The charge of murder was brought 
against Baldeo and it was alleged that ha 
was responsible for the fatal injvy 
caused to Murao Singh. The charge of 
attempt to commit murder was brought 
against the 14 accused upon the ground 
that the injury sustained by Chulbul 
Singh was so very serious as was likely 
to cause death and that the said injury 
had been caused in pursuance of a com¬ 
mon object. 

The evidence on the record proves to 
our satisfaction that there has been in 
the past considerable strained relations 
between the Thakurs of Patti Kiratrai 
and the Koeris of Mauza Pindri. It is- 
very ditBoult to say as to what was the 
exact cause which led up to the riot. The 
evidence produced by the parties assigns 
different reasons as to the origin of the 
fight. NVe find it extremely difficult to 
believe the evidence of one party or the 
other. The result is that the origin of 
the quarrel must remain for ever shrou¬ 
ded up in mystery. 

There can however be no doubt that 
there was a fight between the Thakurs 
and the Koeris. Amongst the Koeris, the 
persons who were hurt were Hemraj, 
Sahdeo, Munnu, Bisheshar, Khurkur 
Sukhraj and Lurkhur. Amongst the 
Thakurs, the persons who received hurt 
were Murao Singh, the deceased, Bin¬ 
deshri Singh and Chulbul Singh. 

The Thakurs lodged a police report at 
the Rampur Thana on the day of the 
occurrence, but this report was made 
after unusual delay and the cause for the 
delay has not been accounted for. This 
is a suspicious circumstance. In such 
cases there is always a strong tempta¬ 
tion to conceal the truth, to exaggerate 
matters and to drag the names of as 
many opponents as possible into the not. 
This appears to have been done in this 
case. Bindeshri bingh did not go to the 
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police station in person. He sent z 
written note through Sarju Dharkar. 
The report was made against nine persons 
and the persons alleged to have taken 
part in the riot are Baldeo Koeri, 
Lurkhur Koeri, Sukhraj, Hannu, Bishe- 
shar, Khurkhur, Girja Basaundhi and 
Earn Dhar Dasaundhi. It was not 
alleged that Sahdeo Kamdeo, Munnu, 
Jaisri and Jhullar had taken part in the 
riot. When the case came up before the 
Magistrate it appears that the case had 
gathered embroidery and five additional 
names were introduced and the last five 
mentioned persons were also alleged to 
h%vo taken part in the riot from the side 
of the Koeris. 

Mauza Pindri appears to be a hamlet 
of Mauza patti Kiratrai. The village 
appears to be torn by factions which are 
led by the chief of the Koeris and the 
head of the Thakurs. An attempt has 
been made in this case to involve in the 
riot almost all the members belonging to 
the family of Baldeo Koeri. 

Upon the evidence which has been pro¬ 
duced in this case it is very difficult to 
find out either the cause of quarrel or 
the fact as to which of the two parties 
was the aggressor in the fight. We are 
convinced however that there w’as a free 
fight between the Koeris and the Thakurs 
and it is not unlikely that the Koeris out¬ 
numbered the Thakurs. The learned 
Sessions Judge did not believe that the 
two Dasaundhis, Girja and Ham Adhar, 
had taken part in the fight. They were 
persons belonging to a different caste. 
They belong to different village and 
they had no intreast in the dispute bet¬ 
ween the Koeris and the Thakurs. In 
agreement with the Sessions Judge, we 
hold that no case has been made out 
against the two asaundhis. One of the 
witnesses for the prosecution states that 
these two Dasaundhis were on terras of 
intimacy with Baldeo, but this state¬ 
ment is evidently based on hearsay. 

In the fight the Thakurs and the 
Koeris appear to have been armed with 
lathis and a few spears. Puohai Ahir, 
one of the witnesses for the prosecution 
states: 

“i do not know which of the accused persons 
had spears and which lathis, . . . 1 do not 

know if Lurkhur, Deoraj, Bisheshar, Sahdeo, 
Eamdeo, Girja and Kani Adhar used spears or 
labis.” 

It is doubtful if Baldeo Koeri was pre- 
.sent at the riot at all. He is a fairly 
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old man. There are no marks of injury 
on his person. Murao Singh was a 
pahalwan and an export lathi fighter. 
Baldeo could not seriously think of en- 
gaging himself in a fight with Murao 
Singh. The Sub-Inspeclor in the eeurse 
of the investigation in this case is alleged 
to have discovered a spear-stick from a 
stack of bhusa in Baldeo’s house. Curi¬ 
ously enough, this discovery was not fol¬ 
lowed up to its legitimate conclusion. 
The spear was not sent to the Chemical 
Examiner and the Imperial Serologist. 
There is no evidence that the spear had 
any marks of blood which it was bound 
to have, if this spear had been used in 
killing one man and seriously injuring 
another as alleged by the prosecution. 

Wo have no doubt, that on the evi¬ 
dence as it stands, it was extremely un¬ 
safe to convict Baldeo of an offence under 
S. 302, I. P. C., or of any other offence 
with which he stood charged. 

Baldeo produced in this case a consi¬ 
derable mass of evidence to prove that, 
at the time of the riot, ho was actually 
engaged with his pleader at Jaunpur. 
An application was presented in the 
Court of the Judge of Small Causes at 
Jaunpur on 2l8t March 1930, in which it 
was prayed that, a suit, which had been 
dismissed for default of appearance, 
might be restored. 

The time of the riot was early in the 
morning between the hours of 6 and 7. 
The affidavit which purports to have 
been sworn by Baldeo, discloses that it 
was presented before the Commissioner 
of Oaths between the hours of 7 and 8. 
Wo have not the slightest doubt that the 
time given in the affidavit is wrong, and 
that the document has been tampered 
with and written over. Four witnesses 
have been examined in support of the 
alibi. These are Pandit Jagannath 
Pande, Vakil, Babu Tilakdhari Singh, 
Vakil, Thakur Chbatar Dhan Singh, 
Vakil, and Sat Narain Lai. We do not 
think it necessary to discuss this evi¬ 
dence in detail. We are convinced that 
th0S0 witii0SS0S ar0 %YitDes863 of 

truth and that the story of Baldeo’s pre¬ 
sence at Jaunpur, on 21st March 1930, 
between the hours of 7 and 8 in the 
morning is absolutely false. We want 
to have it clearly understood that it does 
not follow from the fact that this evi¬ 
dence is false either that Baldeo was 
present in Pindri about the time of the 
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riot or that he was not or could not have 
been present at Jaunpur some time in 
the morning. It is nob necessary how¬ 
ever to canvass this matter any further. 

The case Cor the prosecution rests 
mainly upon the statements of six eye¬ 
witnesses. Two of them, Bindeshri Singh 
and Ohulbul Singh, are highly interested 
witnesses. The remaining four are men 
of no status or position: one of them, 
Munnu is a chamar by caste and is resi¬ 
dent of a hamlet close to the residence 
of the Thakurs. The other three wit- 
nesses are Ram Kishore, barber, Kihiro- 
dhar Lohar and Phuchai, Ahir.^ All these 
witnesses are residents of patti Kiratrai. 
Ram Kishore and Phuchai are the parjas 
of the Thakurs. Bindeshri Singh is the 
mukhia of the village. These witnesses 
are clearly amenable to the influences 
of the Thakurs. 

It appears from the statements of the 
prosecution witnesses that at the time of 
the riot, people other than those, who 
were residents of patti Kiratrai, wore 
also present. It has not been explained 
why these witnesses have nob been pro¬ 
duced by the prosecution. We are of 
opinion that wo should not interfere 
with the order of acquittal. The otionces 
under Ss. 307/149 have not been 
brought homo to any of the respondents. 
Tlie case against Baldeo has not been 
proved under any of the three sections 
under which ho stood charged. Upon 
the evidence on the record, it 
tremoly unsafe to interfere with the bod¬ 
ing of acquittal recorded by the Sessions 
Judge with reference to Jaisri, Jhullar, 
Girja and Ram Adhar. We would there- 
fore dismiss this appeal (Criminal Appeal 
No. 930 of 1930). 

In Criminal Appeal No. 
which was decided by the learned Chief 
Justice and one of us on 25th November 
1929, the principles which should guide 
this Court in entertaining an appeal 
from acquittal by the Bocal Govornm^t. 
have been discussed at soma length. We 
would reproduoe the following passage 
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Pragdut (1), and the plain language of S. 423, 
Criminal P. 0., clearly indicates that the legis¬ 
lature never intended to recognize any differ¬ 
ence between the two.” 

An appeal from the verdict of the jury 
stands upon a different basis. In an 
appeal from an order of acquittal it 
ought to be remembered that there is 
always a presumption in favour of the 
innocence of the accused. This presump¬ 
tion very materially affects the question 
of onus, which except within a limited 
range of oases lies upon the Crown, and 
whore the finding of the subordinate 
tribunal is in favour of the accused, the 
burden lies upon the prosecution to 
prove that the finding reached by the 
Court below, was not justified by the evi¬ 
dence. Where the evidence against the 
accused is too scanty or insufficient to 
support the charge, the finding of the 
Court below cannot be displaced. Again, 
where the case is somewhere on the bor¬ 
der line or very near it and it was pos¬ 
sible for the Court, upon a balance of 
probabilities, to hold a person guilty or 
not guilty, the reversal of the order of 
acquittal is not only undesirable and in¬ 
expedient, but is calculated to cause a 
miscarriage of justice. Where however 
the balance of evidence is distinctly 
against the aooused or where material 
evidence has been misappreoiated, over¬ 
looked or ignored, this Court is bound to 
step in as much in the interest of the 
administration of justice as of the publio| 
generally. Certain principles therefore 
have been laid down by this Court indi¬ 
cating the course which should bo fol¬ 
lowed for the adjudication of the Go- 
vernmeut appeals. In Empress v» 
Gayadin (2), Straight, J., is reported to 
have observed: 

”It is not because a Judge or a ^lagistrato bas 
taken a view of a case in which Government 
does not coincide, and has acquitted accused 
petBons, that an appeal from his decision must 
necessarily prevail, or that this Court should 
be called upon to disturb tbe ordinary course of 
justice, by putting in force the arbitrary powers 
conferred on it by S. 272. The doing so should 
be limited to those instances in which the 
lower Court has so obstinately blundered and 
gone wrong as to produce a result mischievous 
at once to the administration of justice and tlie 


from the judgment: 

“An appeal from an acquittal Is an extra¬ 
ordinary remedy and the right “PP ‘ ,. 
ceiveda statutory 

in the year 1872. Certain conditions P«o“har 
to this country called for this PJO'V®*®" 

The rules and the limiutiona afleoting ^PPfi“® 
from acquittals ate on a par with tbwe velaimg 
to ftpi>eala from convictions: see Empress v. 


interest of the public.” 

We accept thia statement of law with 
a alight variation. If the lower Court 
has obviously blundered, wo have a clear 
duty to interfere. It is not neoesaary 



1898] 20 All. 4S9=(1908) A.W.N. 117, 
1881] i All. 148={1831) A.W.N. 169. 
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that the lower Court should have “obsti- 
oately blundered” or erred in its conclu¬ 
sion “egregiously and foolishly.” The 
aforesaid decision was followed in Em¬ 
press V. Gobardhan (3). In Empress y. 
Robinson (l), Tyrrell and Blair, JJ., 
have adopted with approval the follow¬ 
ing view which was expressed in Gaija- 
din*s case (2): 

“In considering an appeal by Government 
against an order of acquittal, it is not for the 
High Court to say whether, if it had been try¬ 
ing the case, it might not have taken a view 
opposed to that of the lower Court. That is not 
the test to bo applied to determine such an 
:»ppeal. While the High Court recognizes the 
necessity for the existence of such powers in the 
Local Government in this country, it is equally 
clear that those powers should be most sparingly 
enforced; and, in respect to pure questions of 
fact, only in those cases where, through the 
incompetence, stupidity or perversity of a sub¬ 
ordinate tribunal, such unreasonable or dis¬ 
torted conclusions have been drawn from evi¬ 
dence as to produce a positive miscarriage of 
justice. 

InEmpressy. Timmal{5),KnoK, Ag.C.J., 
and Banerji, J, emphasized upon the 
proposition that 

“the fight vested in the Local Government 
is a right which should bo advanced with care 
and caution. At the same time it should un¬ 
doubtedly be exercised when the need for it is 
apparent.” 

We approve of what hag been said 
above. Applying the canons laid down 
in the decided cases of this Court, we are 
clearly of opinion that the appeal filed 
by the Local Government could not be 
supported. If we were sitting in this 
case as a Court of first instance, it might 
have been possible for us to take a view 
of the evidence in certain aspects dif¬ 
ferent from that of the Court below. 
We are not however in a position to 
state that the view of the learned Ses¬ 
sions Judge was not a possible view or 
that his judgment is perverse. In a case 
like the present where the evidence is 
entirely conflicting, where both the par¬ 
ties have consciously produced before the 
Court perjured evidence and where the 
real motives, which led to the fight bet¬ 
ween tbe Tbakurs and Koeris, cannot be 
known nor can it be ascertained with 
anything like reasonable certainty as to 
whose lathi or spear struck whom, tbe 
one sure ground upon which' the learned 
Sessions Judge could have proceeded is 
by the marks of injury upon the por- 
sons of those, w ho w ere charged wit h 

(3) C1887J 9 All. 52B. 

(4) [1894] 16 All. 212. 

(5) [1899] 21 All. 122. 
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the offence. In the midst of uncertain 
ties this was the one certain factor to go 
upon. The learned Sessions Judge was 
therefore justified in giving proper weight 
to this one important circumstance. 

We have already noticed that he has 
convicted, nine of the Koeris of an offence 
under S. 148, I. P. C. The learned Ses¬ 
sions Judge has not however taken into 
consideration the fact that two of these 
persons, namely, Earn Deo and Deoraj, 
had no marks of injury. We are of opi¬ 
nion that it could not bo said about 
these two persons with anything like 
reasonable certainty that they had taken 
part in the riot. We would therefore 
give them the benefit of the doubt. Wa 
accordingly allow the appeals of Eamdeo 
and Deoraj. As to Bisheshar, we are of 
opinion that he is also entitled -to tbe 
benefit of the doubt. The learned Ses¬ 
sions Judge observes about him that he 
is an old man of 60 and is nearly blind. 
We do not think that it could be at ‘all 
probable for Bisheshar to have taken 
part in the riot. It is true that he had 
some marks of injury upon his person. 
It is not improbable that be might have 
been made a victim of tbe assault on 
the part of the Thakurs, and the marks 
of injury were due to this fact and to 
tbe fact that he had himself taken part 
in tbe assault. We would accordingly 
allow his appeal, set aside his conviction 
and sentence and direct his release. We 
dismiss the appeals of Sahdeo, Hemraj 
alias Hannu, Lurkhur, Munnu, Sukhraj 
and Kurkhur. We are informed that 
these persons are on their bail. W& 
direct that they must surrender to their 
bails. Sahdeo Singh has nob been ad¬ 
mitted to bail and has already served 
his sentence imposed upon him of six 
months’ imprisonment. Let him be re¬ 
leased forthwith, provided he is not re¬ 
quired for any other offence. 

Lastly, we come to the appeal of th® 
Thakurs. Upon the evidence, there can 
be no reasonable doubt that the Thakurs 
took part in the riot. The origin of the 
quarrel nob being known, it could not be 
said that one or other of tbe party had 
the right of private defence, lb is true 
that there is no evidence to shosv that 
the fight was either pre-arranged or pre- 
meditated. At the same time there can 
be no doubt judging from the manner 
in which the attacks were made by one 
party upon the other that the fight was 
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deliberate. We are convinced that Bin- 
dhesbri Singh and Cbulbul Singh had 
taken part in the fight. The marks of 
injury upon their persons are sufficient 
proof of the fact that they were partici- 
pators in the assault. The learned Ses- 
■sions Judge was nob justified in couvicb- 
ing Parsidhi Singh and Ram Lai Singh. 
Their case is on the same footing as those 
of Ramdeo and Deoraj Keori. They had 
no marks of injury on their persons and 
are entitled to the benefit of the doubt. 
We accordingly allow their appeals and 
■set aside their convictions and sentence 

under S. 148, I. P. C. 

The only mark of injury upon the per¬ 
son of Ramadhin Singh is a very miniite 
scratch near his eyelid measuring no 
more than 3-10 of an inch by 1-10 of 
an inch. The explanation of Ram 
Adhin Singh is that the scratch -was 
caused by a child whom he was carrying 
in his arms. There is nothing improbable 
in this explanation. The trivial injury 
might have been caused by anything. It 
•would be absurd and preposterous to 
hold that a scratch of this description 
is proof of the fact that Ram Adhin Singh 
had taken part in the riot. There is no 
other evidence against him on which we 
could rely. We accordingly allow his 
appeal and set aside the conviction and 
sentence passed against him. The result 
is that we dismiss Appeal No. 930 of 1930 
and allow Appeals Nos. 656 and 701 of 
1930 to the extent indicated above, and 
we dismiss the rest of the appeals. 
k.n./r.K. Order aocordingly. 
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Sen and Niam.atullah, JJ. 
Gunni and others — Defendants—Ap¬ 
pellants. 


V. 


Dal C/iawd—Plaintiff—Respondent. 

Second Appeal No. 1564 of 1928, De¬ 
cided on 22Dd April 1931, against deci- 
sion of Sub-Judg 0 i Bulandshahr, D/- 3rd 
May 1928. 

• Hindu Law—Joint family—Kart* cannot 
alienate joint family property to pay time- 
barred debt*. 

Where a joint Hindu family consists of raajor 
and minor brothers, the alienation of the joint 
ancestral property during the minority of some 
of the members of the family for payment of a 
time barred debt due from the deceased father 
is unjustified as being neither for the benefit of 
the family nor supported by legal necessity: 


A.I.n. 1926 243; /J.J.li. 1921 PaL 99 and 6 

Mad. 169 {F.D.), Itel.'on.) 11 Beng. L. li. 21; 26 
All. 407; A. I. B. 1922 P. C. CO; A. I. It. 1917 
P. C. 188: A. I. It. 1917 P. C. 41; 6 M.-I. A. 393 
(P.C.); 3 P.P. 1915;-.4.I.P. 1924 All. 551 {F.B.), 
Xief. fP 720 C 1. 2] 

G. Agarivala—lov Appellants. 

N. C. Vaish—tor Respondent. 

Sen, J. — This is an appeal by 
7 out of 9 defendants against whom 
an auction was lodged by Dal Cband, 
mortgagee for enforcement of a mortgage 
by sale of the property. The property in 
dispute belonged to a joint family con- 
sisting of Munga Gujar and his sons. We 
have abstracted the following genealogi- 
cal table, which may be referred to for 
the elucidation of the facts of the case; 

\_Por genealogical table see p. 718] 

After the death of Munga, his surviv¬ 
ing sons continued as members of a joint 
family. On 1st June 1915, the mort¬ 
gage in suit was executed by Chokga, 
Shyama, Bhimma and Bhundi, adults, 
and by Mb. Mebro, their mother, for 
self, and, as mutual guardian of her 
minor sons, Gutti and Gunni. The mort¬ 
gage was for Rs. 400 and the stipulated 
rate of interest was one rupee per cent 
per mensem compoundable half-yearly. 

The details of consideration were as 
follows; (a) Rs. 327, due on a mortgage 
bond, dated 28tb May 1915. which was 
executed by Munga for Rs. 180 in favour 
of Dal Cband; (b) Rs. 73, received prior 
to the execution^ of the document. In 
the account annexed to the plaint, the 
mortgagee admitted that he had received 
Rs. 203 from the mortgagors some time 
about the year 1921. The balance sought 
to be recovered by this suit was Rs. 1,200. 

Various defences were raised by defen¬ 
dants 2, 4, 8 and 9. Most of theise pleas 
are not material for the purposes of this 
appeal. The pleas, which call for deci¬ 
sion, are that the sum of Rs. 73 said to 
have been paid, prior to the execution of 
the document in suit, was not supported 
by legal necessity, and was not obtained 
for the benefit of the joint family, that 
there was no bond executed by Munga in 
favour of Dal Cband, on 28th May 1915, 
that, as a matter of fact, a simple money 
bond bad been executed by him in favour 
of the plaintiff for Rs. 180 on 28th May 
1912, that, on Isb June 1916, this debt 
had become time barred and that the 
executants of the bond wore not legally 
competent to bind the joint ancestral 
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Amira 

Munga=Mt. ilebro (dead) 

I 

Chokha 
deft. 1 


fcho soribe, the date of the bond was 


I 

Shayma 
deft. 2 

I 

Tukki deft. 5 


I 

Bhinima 
deft. 3 


I 

Gunni 
deft. 4 


I 


] - 

Bhundi (dead) Guttf 
=ilt. Bisalo (dead) 
deft. 9 

I 

Bathua deft. 8 


Kbub Chand deft. 7 


I 

Likkhi deft. 6 

estate in consideration of this time 
barred debt. 

The Court of first instance sustained 
the aforesaid defence in its entirety, and 
dismissed the suit. The lower appellate 
Court by its judgment, dated 3rd May 
1928, which is neither clear nor convin¬ 
cing, has reversed the decision of the 
trial Court, and decreed the plaintiff’s 
suit in its entirety; hence this appeal. 

The mortgage bond in suit contains no 
recitals as to the necessity for borrowing 
Rs. 73 which was said to have been 
taken prior to the execution of the docu¬ 
ment. There is not a scintilla of evi¬ 
dence on the record to show that this 
money was borrowed either for legal 
necessity, or for the benefit of the joint 
family. The executants of the document 
therefore were not competent to charge 
the joint ancestral estate with this 
amount. 

The next question, which emerges for 
decision, is whether Ghokga, Bhundi, 
Shyama, Bhimma and Mt. Mehro were 
entitled to hypothecate the joint ances¬ 
tral property in consideration of Rs. 327 
due on the bond, dated 28th May 1912, 
which was executed by Munga in favour 
of Dal Chand, plaintiff. There is no 
bond on the record, dated 28th May 1915, 
alleged to have been executed by Munga 
in favour of Dal Chand. It has been 
alleged by the plaintiff that, as a matter 
of fact, no bond of this date has ever 
been in existence. The defendants to 
this action and executants of the bond in 
suit are illiterate rustics. The Court of 
first instance was of opinion that the 
mortgagee had recourse to trickery and 
had deliberately imposed upon the exe¬ 
cutants of the document by representing 
to them that there was a debt due from 
Munga, under a bond of the year 1915 
which was not time barred. The lower 
appellate Court took a more charitable 
view of the situation, and was of opinion 
that, by a clerical error on the part of 


wrongly written as 28th May 1915, 
while, as a matter of fact, the correct 
date was 28th May 1912. The transac¬ 
tion is not free from suspicion, and even 
if “we take the same view as the lower 
appellate Court, this does not in any 
way advance the case of the plaintiff. 
The bond, dated 28th May 1912, was a 
simple money bond and the claim, on 
the basis of this bond, was manifestly 
time barred, on 1st June 1915. 

It has been strenuously contended on 
behalf of the defendants-appellants that 
the executants of the bond were not 
competent to charge a time barred debt 
upon the joint ancestral property. It 
may be conceded that a written promise 
to pay a debt, which is barred by the 
statute of limitation, is a good consider¬ 
ation under S. 25 (3), Contract Act. The 
principle, which underlies this rule is 
obvious: A person, who is master of his 
own actions, is competent to voluntarily 
resign the benefit of a law made for his 
own protection. The rule formulated in 
S. 25, Contract Act, is one of general 
application. If the executants of the 
bond were by themselves the exclusive 
owners of the joint ancestral property, 
there was no legal bar to their executing 
the mortgage bond in suit in considera¬ 
tion of their father’s debt which had 
become time barred. Where a Hindu 
joint family is possessed of joint ances¬ 
tral property, and consists of adult male 
members as also minor members, the 
powers of the manager to transfer the 
joint ancestral property are very much 
restricted. The powers of the fathei of 
the family in such cases have to be 
differentiated and distinguished from 
those of the manager or karta of the 
joint family. There may be cases where 
the father himself is the karta but cases 
are not rare, and, indeed, are very 
numerous in which the karta of the 
family is not the father. In Gajadhar 
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V. Jagannath, A.I.R. 1921 All. at p* 5ol, 
(Full Bench) it haa been ruled that where 
a joint family consists of the father, 
sons and grandsons, the father can revive 
a time barred debt payable by himself, 
and transfer joint ancestral property for 
payment of the said debt. The ratio for 
the decision has been set out in the judg¬ 
ment of one of the learned Judges in the 
following terms: 

“If a Hindu widow can validly alienate to 
pay time batted debts due by her husband, a 
Hindu father can similatly alienate proyetty to 
pay the time batted debts due by him m order 
to release himself from the sin of having let 
them unpaid, so as to bind his sons and gtand- 
Bons. In Shib Nath v. Alliance Bank of 
Simla (1) it was accordingly held that, 
the Hindu law, the payment of a debt due by 
the father, though time barred, was a pious 
duty, and such a debt was a good aiitecedent 
debt however old it might be. A debt, which 
was barred by time and has been revived, stands 
on the same footing as a debt which is not time 
barred; and if it is enforcible against the fatner, 
it is also enforcible against his.sons and grand¬ 
sons, provided it was not taken for an illegal or 
immoral purpose. An alienation made to pay 
such a debt is therefore valid, and can bind the 

interests of the sons and grandsons of the per¬ 
sons making the alienation. 

We are bound by this decision. The 
case of the Hindu father however is 
clearly distinguishable. The Hindu 
father has the power to revive a time 
barred debt and can charge the joint 
family estate provided that the debt is 
antecedent or incurred for family neces- 
sity; every other consideration must 
giveaway before the consideration affect¬ 
ing the pious obligation of the Hindu 
sons to discharge their father’s debt. 
The manager of the joint family cannot 
transfer the family property for payment 
of any antecedent debt due from him. 
If there is no legal necessity or 
benefit to the family, the transfer cannot 
be supported. In Hunooman J- 

Mt Babooee Uunraj Koonwaree (2;, the 
powers of the manager for an infant heir 
have been defined and described in the 
following terms, (p. 423) : infant 

•’ The power of the manager for an 
heir to chartie an estate, not his 
the Hindu law, a limited and 
It can only bo exercised rightly m case of need, 
or for the benefit of the estate. But where m 
the particular instance, the charge is 
prudent owner would make, in order 
the estate, the bona fide lender is 
the precedent mismanagement of tuo esiata. 
The actual pressure on the estate, the danger to 

(1) [19U] 6 P. R. 1915=25 I. C. 480 

(2) [1854-67] C M.I.A. 393=18 W.R. 81—2 
Bather 29=1 Sat. 652 (P.O.). 


bo averted, or the benefit to bo conferred upon 
it, in the particular instance, is the thing to be 
regarded.” 

In Lachman Prasad v. Sarnavi S'ugh 
(3) it was held that 

“ a mortgage of the joint family property of 
Mitakshara family by its karta, unless nocessiU 
or an antecedent debt is proved, is void and that 
the transaction itself gives to the mortgagee no 
rights against the karta’s interest in the joint 
family property.” 

This is an authoritative pronounce¬ 
ment in support of the proposition that, 
where the debt has not been incurred 
for family necessity, and is not an antece¬ 
dent debt according to its technical 
meaning, the karta is legally incompe¬ 
tent to bind the joint ancestral estate* 
even to the extent of his undivided in. 
terest therein, for the payment of the- 
said debt. The same principle appears 
to have been enunciated in Anant Ram- 
v. Collector of Etah (4) and it was held 

that . a , , .t 

“ where the debt was not incurred for family 

necessity, the interest of the manager of the 
family with respect to mortgages in the pro¬ 
vince governed by the JlitaUshara could not be 
sold in enforcement of the mortgage.” 

In a converse case, Venkata Row v. 
Tulja Ram Row (5) (at p. 98 of 49 I. A.} 
their Lordships observed that 

“ If it (the arrangement) failed so far as tbo 
infant was concerned their Lordships think that 
in the events that have happened it must also bo 
regarded as failing wholly to convoy any of the 
joint estates at all. They have arrived at the 
conclusion for this reason. Raja Ram Row, un¬ 
less he was attempting to divide the joint 
family, could only deal with this property with 
the consent of his son or in his capacity of as 
manager of the estate. In his capacity as 
manager of the estate he was only able to deal 
with it for certain limited purposes, and none 
of those purposes are, or can be, suggested as the 
consideration why these considerable sums 
were released.” 

We have therefore to bear in mind the 
following facts ; (1) The mortgage bond 
in suit was substantially executed for 
payment of a time barred debt due from 
Munga. (2) Munga, the father, had not 
in his lifetime revived the aforesaid 
debt or executed the bond in suit in con¬ 
sideration thereof. (3) The debt was 
sought to be revived by four of the adulc 
sons, namely, Chokha, Bhundi, Shyama 
and Bbiraa and by Mt. Mehro, mother of 
the two infant sons, Gutti and Gunni. 


(8) A.I.R. 1917 P.C. 41=10 I.G. 284=44 I.A 
163=39 All. 500 (P.O.). ^ 

(4) A.I.R. 1917 P.C. 188=44 I.C. 290=40 All. 

171 (P.O.). ^ . 

(5) A.I.R. 1922 P.C. 09=74 I.C. 765=49 I.A. 

91=45 Mad. 298 (P.O.). 
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( 4 ) A guardian of the property of an 
infant cannot properly be appointed in 
respect of the infant’s intereets in the 
property of an undivided Mitakshara 
family : vide Charib Ullah v. KhalaJc 
Si7igh (6). Mt. Mehro, widow of Munga, 
in her capacity as mother, was the 
natural guardian of Gubti and Gunni, bub 
she had no locus standi to represent the 
estate of the minors which was a joint 
and undivided estate. (5) Assuming that 
the karta of this joint family is to be 
found in the person of one of the four 
adult sons, who joined in the execution 
of the mortgage bond in suit, the said 
karta did not support to hypothecate the 
ancestral property on behalf of the 
minors. But having joined Mt. Mehro in 
the execution of the document, he may 
be taken to have acquiesced in the trans¬ 
fer of the property for payment of the 
debt in dispute. In Charib Ullah v. 
Khalak Singh (6), which has already been 
referred to, it was held by the Judicial 
Committee that where the karta of an 
undivided Mitakshara family with the 
concurrence of the aduU members of 
the family had mortgaged for necessity, 
family property, for family purposes, 
there could be no objection to the vali¬ 
dity of the mortgage deeds as against all 
the members of the family on the mere 
ground that one of the brothers was a 
minor and that one of the deeds was 
executed by his mother as guardian with 
the sanction of the Court, as required by 
Act 40 of 1858, S. 18, and Act 8 of 18^0, 
Ss 29 and 30. 

In the present case the mortgage bond 
in suit was not executed either for legal 
necessity or for the benefit of the family. 
The revival of a time barred debt during 
the minority of Gutti and Gunni did not 
confer any benefit upon the joint family 
or upon the estate possessed jointly by 
the minors and the lour adult brothers. 
Had Munga been alive he could have 
bound the estate of his sons and grand¬ 
sons for payment of a time-barred debt 
which was due from him. But in a joint 
family which is composed of certain 
adult and certain minor members, the 
karta of the family is not competent to 
charge the ancestral estate with a debt 
which had become time barred. In Gopal 
Narain Maoozarr^ar v. Miuldomutty 


f6) [1903] 26 All. 407=30 I.A. 165=8 Sar. 
483 {P.O.). 


Guptee (7) Sir Richard Couch is reported 
to have observed as follows : 

" Having disposed of these minor objections 
wo come to consider whether any of the debts 
intended to he secured by the mortgage were at 
that time, barred by the law of limitation. 
This objection arises on the plaintiff’s case ; it 
is not an objection, which the defendants had 
to take in their written statements, or hy way 
of defence to the suit. The onus was on the 
plaintiff to prove that the mortgage was a valid 
one; and if it appeared upon the evidence that 
some of the debts were barred, the case would 
not come within the requirements that the 
mortgagee should be made to pay off a subsisting 
charge upon the property.” 

Tlie principle enunciated herein is ap- 
plicable mutatis mutandis to the facts 
of the present case. In Chinnaya Nayudic 
V. Giirunatham Chetty (8) it was held by 
a very strong Court that the manager of 
a Hindu family had no power ’without 
especial authority to revive a claim 
already barred by limitation against the 
family. In Bahu Sadhti Saran Prasad 
Singh v. Barahmdeo Prasad Singh (9) a 
Bench of the Patna High Court ruled 
that a manager of a joint Hindu family 
had no power whatever to enter into any 
agreement to pay a statute barred debt. 

In Jhabhu Ram v. Bahoran Singh 
{A.I.R. 1926 All. 243) Sulaiman and 
Mukerji, JJ., held that a mere mana¬ 
ger of a joint Hindu family, as distin¬ 
guished from the Hindu father, had no 
power to alienate the property in lieu of 
a time barred debt and that an aliena¬ 
tion could not be said to be supported by 
legal necessity where the legal remedy 
to recover the debt had already become 
time barred. Both upon principles and 
upon authority the law seems to us to be 
perfectly clear. Whore a joint Hindu 
family consists of major and minor bro¬ 
thers, the alienation of the joint ancestral 
property during the minority of some of 
the members of the family for payment 
of a time barred debt due from the de¬ 
ceased father is unjustified as being nei¬ 
ther for the benefit of the family nor 
supported by legal necessity. W^e accor¬ 
dingly allow the appeal, set aside the de- 
ci’ee of the lower appellate Court and 
restore that of the Court of first instance 
with costs throughout including in this 
court-fees on the higher scale. 

B.v./r.K. Appeal allowed* 


(7) [1875] 14 Beng. L.R. 21. 

(8) [18S2] 5 Mad. 169 (F.B.). 

(9) A.I.R. 19-21 Pat. 99=61 I.O. 
L. J. 256. 


20=6 Pat. 
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SULAIMAN. \G. G. J. AND 
NiaM ATOLL VH, J. 

Raja Rxm —Applicant. 

V. 

Gopi Nath and others —Opposite Par- 
*^103 

Civil Revn. No. 226 of 1930, Decided 
on 2nd April 1931, agiinst order of 
Munsif. Bijnoro, D/- Ist May 1930. 

(a) Civil P. C. (1908), S. 115—Revision lies 
where award is set aside and arbitration pro* 

• eedin^s are superseded. 

Taore U no doubt thit tho sotting asido of an 
award and the supersession of the arbitration 
proceedings amount to a termination of one 
proceeding in a suit and therefore under S. 115 
revision is eotortvinable because theciso has 
been decided within the meaning of the section. 

[P 721 O -2] 

(b) Hindu Law—Joint family — Manager 
can maintain mortgage suit without implead¬ 
ing minor members.* 

The miDagoc of the family as its karta can 
maintain a mortgage suit in his own name 
without impleading the minor members of his 
family. ^ 

Patina Lai and Vishwa Mitra for 
Applicant. 

B. Malik —for Opposite Parties. 
Sulaiman, Ag. C. J.— This is a civil 
revision from an order auperseling an 
arbitration. A suit was brought on the 
basis of a mortgage deed executed in 
favour of the deceased father of the 
and certain pro- forma defendants 
who wore miners. They were ropresent- 
©il by their mobhor as their guardian 
«d libora. Ul'irnately the p’aintiff ap¬ 
plied to the Court to exempt these minor 
defendants from the suit and in concur- 
renca with the defendants submitted the 
dispute to arbitration. There were con¬ 
troversial questions of fact involved in 
the case. The arbitrator lield that the 
pUintitl's father was a mere'benamidar 
and that the real owner of the mortgage 
deed had ‘bean paid the amount duo on 
the mortgage. Ho accordingly dismissed 

the suit. , V t 

An application was filed on bonall of 

the minor defendants praying that inas- 
much as they were necessary parties to 
the suit they should nob have been 
exempted from the suit and that the 
award without their consent was invalid. 
The lower Court has acceded to this con¬ 
tention. 

There is no doubt that the setting 
asido of the award and the supersession 
of the arbitration proceeding amounted 
to a termioatien of one proceeding in the 

1931 A/91 & 92 


suit, and that revision under S. 115 is 
enterbainable because the case has been 
decided within the meaning of that 
section. 

It seems to us that the plaintiff had 
merely by way of precaution impleaded 
his minor brothers because he was bring¬ 
ing the suit on a certified copy on the 
last day of limitation. There wa** neither 
any express alDnnation nor denial that 
he was the manager of the joint Hindu 
family, but there was an allegation that 
they were members of one joint Hindu 
family, The mortgage deed sued upon 
was abo claimed to be part of the joint 
family property. The plaintiff is admit¬ 
tedly the sole adult member of the 
family, the other male members being 
minors. 

The plaintiff being the sole adult 
membei was entitled to act as the mana 
ger of the family and as its karta could 
maintain the suit in his own name with 
out impleading the minor members of 
his family. Although the family had an 
interest in the mortgage-deed, the mem¬ 
bers of the farnily had no independent 
and separate interest or any definite 
share in it. The minors were .only pro. 
forma defsndanbs to the suit. It was 
therefore open to the plaintiff to exempt 
them fro n the suit and take the whole 
responsibility upon himself. This he 
did and the Court acceded to his request 
and passed an order directing that the 
names of the minors should hu struck off 
from the record. After that the plain¬ 
tiff was competent to refer the dispute to 
arbitration. The award is binding on 
the plaintiff and the Court has acted im¬ 
properly in superseding it 

The minor defendants are no longer 
parties to tho suit except through the 
plaintiff and they have no indepen lent 
right to get tho arbitration supoiseded 
when the plaintiff, their manager, himself 
agreed to refer the dispute to arbitration. 
We accordingly allow this application, 
and setting aside the order of the Court 
below pass a decree in terms of th^ 
award. Tho applicant will have his 
costs from the minor respondents. 


B.V./U.K 



Re 


H tfh Court 
* Ktshmir 


llowed. 
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Boys, J. 

Sudeshicari Prasad Narai7i Sint^h — 
Applicant. 

V. 

Paljhan Duhe —Opposite Party. 

Execution First Appeal No. 469 of 
1929, Decided on 7th January 1931, from 
decision of Addl. Sub-Judge. Gorakhpur, 
D/. 29th Way 1929. 

la) Appeal—Opportunities given to parly 
of raising point in trial Court not availed'of 
—Appellate Court will not allow the point to 
be raised again. 

A superior Court will not listen to the con¬ 
tention that there were no mistakes in an exe¬ 
cution application when opportunity was given 
to him to correct mistakes in an application 
foresecution by a litigant who had more than 
ample opportunity of raising the point to the 
Court primarily concerned and refused to take 
advantage of the opportunities given him. 

(P 723 C 1] 

(b) Civil P. C. (1908), O. 21. R. II (2)— 
Application not in accordance with law does 
not save limilation. 

An application which does not comply 
with the requirements of R. 11 (2*, is not 
an application in conformity with law, and 
cannot save limitation: A. I. R. 1926 All, 376; 
A. I. R. 1921 28 and 87 1. C. 916, Foll.\ 40 

All. 209 and 47 I. G. S93, Dist. [P 723 C 1] 

S. S. Shastry—^ov Applicant. 

S. C. Das —for Opposite Party. 

Judgment. —This is an appeal against 
an order striking off an application for 
execution on the ground that it was time 
barred. At the time the application 
came up before me for determination as 
to whether it was a fit application to be 
admitted for hearing I expressed my 
grave doubts as to its fitness at the 
time. I however admitted the applica¬ 
tion for hearing because it seemed then, 
though not now, cognate to those cases 
in which the bona fides of an application 
for execution has been considered when 
determining whether a subsequent appli¬ 
cation was barred by limitation. My 
own view and that of Banerji, J., as to 
the propriety of considering the bona 
fides of a previous application when de¬ 
termining the question of limitation had 
^een overruled by a Bench of three 
Judges. I was therefore loath to refuse 
admission to this appeal unless I was 
satisfied that such refusal would be in 
no way in conflict with .that Full Bench 
decision. 

There can in fact be no doubt hut that 
in this case the previous application for 
execution was not made bona fide and 
was allowed to go by default. If that 


were the only point there can be no 
doubt that the case would be governed 
by the Full Bench decision to which I 
have referred, the bona fides or otherwise 
of the previous application being of ne¬ 
cessity, in view of the Full Bench deci¬ 
sion to be held immaterial. I therefore 
ignore that aspect of the previous appli¬ 
cation altogether. 

The present appeal however must fail 
on a totally different ground, namely, that 
the previous application was not in ac¬ 
cordance with law, and that cannot no\# 
be challenged. 

The facts are simple. The decree- 
holder obtained a decree on 31st Juno 
1920. When limitation was near expiry 
be filed an application for execution of 
that decree which he allowed to be dis¬ 
missed for default. On 28th November 
1922 the decree was alVirmed by the 
High Court. On 26th November 1925 
again practically on the last day of 
limitation an application for execution 
was filed. The office reported that the 
application was incorrect in its particu¬ 
lars in respect of the entries in Cols. 2, 

6 and 8. The decree-holder was ordered 
to correct the mistakes. Ho was given 
several opportunities to do so and even¬ 
tually as be took no steps and ignored 
the Court’s order the Court was -- 
polled to strike off his application , 

out its even being registered. Cn 
November 1928 again, cn what he belie¬ 
ved to be almost the last day of limita¬ 
tion the decree-holder filed the present 
application. The trial Court has dia- 
missed that application on two distinct 
grounds, firstly, that the application was 
not bona fide, and secondly, that there 
was never an application in accordance 
with law. This is clearly the meaning 
of its reference to the application not 
being registered, for the Court relies on 
Bam Bahadur v. Bahat Ali (1), which 
was decided on the basis that the appli¬ 
cation for execution, which it was sug¬ 
gested saved limitation, was not one in 

accordance with law. 

It has been suggested by counsel for 
the appellant here that there were in 
fact no mistakes in the application. Bub 
that is a question which must be taken 
to have been finally concluded against 
him. The execution Court held that the 
applic.ation was nob in accordance with 
law in view of the mistakes ma de in fi U- 
(1)” 4. I. R- All. 3'76=93 I. C. 369. 





1931 


Allahabad 723 


David v. Judge, S. 0. C., Cawnpobe 


ing up the columns. It may be that it 
was wrong in the view that it took, but 
it gave the decree-holder repeated oppor¬ 
tunities of either cotraoting the alleged 
mistakes or of pointing out to the Court 
that it was in error. The decree-holder 
admittedly ignored the order of the 
Court altogether. The discourtesy of 
his action is manifest, but he cannot be 
penalized for discourtesy of that des¬ 
cription, but he can and should be held 
bound by the view of the Court intima¬ 
ted to him and which by his silence he 
must be tiken to have accepted. 

It is a very well known and sound 
iprinoiple that a superior Court will not 
listen to a contention of this sort by a 
litigant who had more than ample oppor¬ 
tunity of raising the point to the Court 
primarily concerned and refused to take 
dvantage of the opportunities given 
im. I proceed therefore as I must pro¬ 
ceed, on the assumption that there were 
mistakes in the application for execu¬ 
tion which rendered it an application 
which could not be proceaded with, or in 
other words, an application that did nob 
comply with therequirements of R. 11 (2) 
and not an application in conformity 
with law. It cannot therefore save limi¬ 
tation. For this proposition there is 
ample authority of this Court in Ham 
Bahadur v. liahat Ali (i), of the Nagpur 
Court in Megk liaj v. AbduL Majid (2), 
and of the Caloutta'Court in Joyanuddin 
V. Jamiruddin (3). 

On the other hand for the applicant I 
have been only referred to two cases; 
Baghunandan Lai v. Badan Singh (i) 
and Arjun v. Lakhan (5), neither of 
which is in point. In both these cases 
the only question with which the Court 
had to deal was as to the effect of the 
failuie of the applicant for execution to 
file a copy of the decree when ordered to 
do so by the Court. It is true that in 
the latter of the two cases Court referred 
to the question of whether there were 
any mistakes in filling up the form under 
R. 11; but it is manifest that that refer¬ 
ence was Only duo to some discussion in 
the High Court itself which found that 
as a matter of fact there wore no mis¬ 
takes in filling up the form. It is mani - 

(i) A. I. R. Nag. 23=G3 I. C. 971=17 N. 
L. U. 179. 

^3) [1917J 37 I. 0. 91C. 

(4) 11918) 40 All. 200=43 I. C. 914. 

16J (191*1 47 1. 0. 993. 


fest from the rest of the report that 
there is no suggestion whatever that the 
trial Court rejected the application for 
execution for any other reason than that 
a copy of the decree was not filed; and 
the High Court had nothing to do but 
decide the question whether failure to 
file a copy of the decree rendered the ap¬ 
plication one not in conformity with the 
law, and it answered the question in the 
negative. Neither of those two oases is 
therefore relevant to the present point. 
Counsel for the appellant during the 
course of the delivery of the judgment 
asked to be allowed to put another 
point. I caunob however, hear him on 
that now as the point was not raised be¬ 
fore tbe trial Court and has nob been 
raised in the grounds of appeal to this 
Court. 

The appeal is dismissed and the appel¬ 
lant will bear his own costs and the 
costs of the other side throughout. 

Leave to appeal is asked for but re¬ 
fused. 

r.M./r.K. Appeal dismissed. 
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SULAIXIAN, AG. C. J. and SMITH, J. 

David, E. V. —Applicant. 

V. 

The Judge, Small Cause Court, Caxun- 
pore —Opposite Party. 

Civil Kevn. No. 206 of 1930. Decided 
on 27th April 1931, against order of 
Addl. Dist. Judge, Cawnpore, D/- 16th 
April 1930. 

(a) Provincial Insolvency Act (1920), S. 57 
—Court can ask receiver to refund what he 
has taken without justification, if on examin¬ 
ing accounts auditor detects some mistakes 
and overcharges. 

It OQ au esamiuatioQ of the acsounts by aa 
auditor with respect to tbe receiver’s com mission 
charged certain mistakes and overcharges 
are pointed out, it is open to the Court to re¬ 
open the accounts and make the receiver refund 
what be his taken witbont juslidcation. 

Cr 721 C 2] 

(b) Provincial Insolvency Act (1920), S. 57 
—Government Notification of 20th May 1925 
—“Gross assets” mean entire sale proceeds 
of property sold free from incumbrance and 
not only value of equity of redemption. 

The Government Notification of 20lh May 
1923 shoulj be interpreted ns moaning that the 
receiver is entltlod to cIuiTc^e 5 per cout as com¬ 
mission on tbe gross a;nount, that is to ray, tbe 
entire sale proceeds of tbe property sold free 
from the prior mortg.age and not only on tbe 
value of tbe equity of redemptiou: A. 1. li. 1981 
df/.9l. i’off. U' 725 Cl] 
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K. N. Katju and M. N. Kaul — for 

Applicant. 

Sankar Saran —for Opposite Party. 

Sulaiman, Ag. C. J. —This is a civil 
revision from an order mads by the 
Court of Small Causes calling upon the 
Official Keceivor to refund certain 
amounts which he had taken in the course 
of realising the assets of an insolvent. 
The insolvent’s property was heavily 
mortgaged and the amount due to a 
mortgages was Rs. 32 349. Under an 
arrangement with the mortgagee the 
receiver obtained his consent to sell the 
property free from the incumbrance and 
to pay him the mortgage money. The 
property fetched Rs. 33,000 free of the 
incumbrance. The receiver charged his 
commission at the rate of 5 per cent on 
the whole amount of the sale proceeds, 
namely, Rs. 33,000 and also charged ex. 
pensQS of administration in the form of 
salaries said to have been paid to the 
ministerial and clerical staff appointed 
by him. The mortgagee received Rupees 
31,320, that is to say, tho balance after 
5 per cent on the gross amount as com¬ 
mission had been deducted from the sale 
proceeds together with an extra sura of 
Rs. 30 said to cover the expenses of ad¬ 
ministration. Tho mortgagee then ap- 
plied to'be entered as a scheduled credi¬ 
tor for his surplus amount of over 
Rs. 1,000; he was paid Rs. 65 as di- 

vidend. 

The Court below has come to tho con- 
elusion that the receiver was entitled to 
his commission on tho equity of redemp¬ 
tion, represented by Rs. 651. only and 
not on the entire sale proceeds. It has 
however held that inasmuch as tho raort- 
gageo took away another sum of Rs. 65 
owning to a mistake of the receiver the 
latter should be called upon to refund 
this amount also. The Court has also 
come to the conclusion that the staff 
said to have been employed by tho 
receiver had been employed without tho 
previous sanction of the District‘Judge, 
and the receiver therefore was not en¬ 
titled as of right to claim the whole costs 
of this establishment; but that if ho 
satisfied the trial Court that faa expenses 
had been incurred in good faith and were 
reasonable, bo would be entitled to claim 
credit for them in connexion with tho 
management of the estate. As regards 
an item of Rs. 6-3-0, the Court held that 


it was unaccounted for by the receiver 
and therefore ho should refund it. 

We cannot accept the contention of 
tho applicant’s learned counsel that 
because the amount had been passed by 
the insolvency Court that cannot now be 
reopened. If on an examination of the 
accounts by an auditor certain mistakes 
and overcharges are pointed out, it is 
open to the Court to reopen the accounts 
and make the receiver refund what he 
has taken without justification. 

The main question in the case is as to 
the amount on which the commission of 
5 per cent is to be calculated. Under 
S. 57 (4) the Official Receiver is entitled 
to receive remuneration out of the fund 
according to the scale fixed by tho Local 
Government. The Government Notifica¬ 
tion of 20th May 1925 allows to an 
Official Receiver remuneration at the 
rate of 5 per cent of the gross assets 
coming into his hands subject to a mini¬ 
mum commission of Rs. 6 in each case. 

If there wore no authority to the 
contrary I would, speaking personally 
for myself, have been inclined to think 
that the assets spoken of in the notifica¬ 
tion mean the assets of the insolvent 
and not moneys belonging to other per- 
sons. In the case of simple money cre¬ 
ditors, who have no charge on the 
insolvent’s estate, the price fetched by 
the sale of the insolvent’s property is 
part of the gross assets received by the 
receiver. But where the property of the 
insolvent had been previously transferred 
under a mortgage, and the secured cre¬ 
ditor is entitled to keep out of tho insol¬ 
vency proceedings and his charge is 
paramount to the claims of all other 
creditors, an interest in immovable pro¬ 
perty has been carved out and has 
passed to the mortgagee, with tho result 
that only the equity of redemption 
remains wit’n the debtor mortgagor, 
which alone can vest in the receiver. It 
would therefore seem to follow that the 
assets of the insolvent which come into 
the hands of the receiver oin only be 
the value of the equity of redemption 
which remains with the insolvent. I 
am therefore inclined to hold that the 
basis of the calculation should be 5 per 
cent on the gross assets of the insolvent 
which come into the hands of the re¬ 
ceiver. If by some private arrangement 
with a prior mortgagee who however 
does not choose to give up his security, 
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the receiver sells the movtgagetl property 
free from the inoumbrance and pays off 
the amount of the inoumbrance to the 
mortgagee, the amount of the mortgage 
money should not be allowed to be 
treated-as part of the gross assets of the 
insolvent. In the present case the amount 
of the commission claimed by the re¬ 
ceiver is about throe times the value of 
the insolvent’s equity of redemption 
which he has sold. There is some sup¬ 
port for this view in some of the oases 
of the other High Courts, although the 
language to bo interpreted in those cases 
was quite different. At the same time I 
must confess that the language of the 
notification is somewhat ambiguous, and 
a Bench of this High Court has inter¬ 
preted it as meaning that the receiver is 
entitled to charge 5 per cent as commis- 
sion on the gross amount that, is to say, 
the entire sale proceeds of the property 
sold free from the prior mortgage and 
not only on the value of the equity of 
redemption. If this interpretation of 
the Government Notification is not cor- 
reot it would be open to the Government 
to make the notification clear. I there¬ 
fore do not think that it will be proper 
to take a different view on the question 
of interpretation. Following the ruling 
In re The Official Receiver (l) I would 
hold that the receiver was not wrong in 
charging commission on the whole 
amount of the sale proceeds. 

Once this point is settled, it is quite 
obvious that the amount left after deduc- 
ting the oommissiou was less than the 
amount of the mortgage money. If there- 
foro the receiver has taken any money 
in excess, he has done so out of what 
ought to have gone to the mortgagee and 
the insolvent's estate has in no way 
suffered. 

Tbo receiver therefore cannot be called 
upon to refund any part of his commis¬ 
sion. 

The order of the Court below as re¬ 
gards the expenses of management in 
addition to his commission seems to be 
right. The staff was employed without 
the previous sanction of the District 
Judge and therefore the receiver was 
not entitled to claim expenses. If bow- 
ever he satisfied the Court that any part 
of the expenses was reasonably incurred 
and was incurred in good faith he would 
be entitled to claim credit for the same. 
‘■{l)' A. 1. R. 1931’Ail. 94=130 I. C. 695. 


The learned advocate for the applicant 
does not seriously press the item of 
Es. 6-3-0. I would accordingly allow 
this revision and modifying the order of 
the Court below and reduce the amount 
ordered to be refunded to Es. 6-3-0. I 
would further maintain the order direct¬ 
ing the trial Court to enquire into the 
piopriety of item No. 3 relating to the 
expenses of establishment. 

Smith, J. —I agree. 

By the Court.—We accordingly allow 
this revision and modifying the order of 
the Court below reduce the amount 
ordered to be refunded to Es. 6-3-0. W© 
further maintain the order directing the 
trial Court to inquire into the propriety 
of item No. 3 relating to the expenses of 
establishment. 

b.v./r.K. ' Revision allowed. 

A. I. R. 1931 Allahabad 725 

Sulaiman, Ag. C.J. and Bajpat, J. 
Mangal Sen and another Applicants. 

V. 

Prag Das and another — Opposite 

Parties. .r. .-,3 

First Appeal No. 89 of 1930 Decided 

on 13th April 1931, against order of Sub- 

Judge, Farrukbabad, D/- 15th January 

19^0 

Limitation Act (1908). S. 22-For S. 22 
application for filing of award fall* short ot 
Transfer of name of one parly from 
one Bide to other ib not fresh application to 

create bar of liroilalion. _ 

An application for filing an award is rc- 
nuired by Sch. 2, para. 20, Civil P. 0., to be 
registered as a suit, and the parties to bo 
treated as plaintifi and defendant. Although 
for all practical purposes the application is a 
suit, neverthelcBS it just falls short of being a 
suit so as to make S. 22, Limitation Act, appli¬ 
cable- At the same time there is no provision 
of law which requires that transfer of names of 
parties necessarily amounts to the filing of a 
fresh application. Hence in the absence of any 
express provision of l.iw laying down the con¬ 
trary rule, the mere transfer of the name of a 
party from one side to the other does not 
amount to the filing of a fresh application so as 
to create a bar of limitation 
A. I. li. 1123 Pat. 88, Dist. CP '26 0 2} 

S. N. Verma — tor Applicants. 

B. Malik—ioT Opposite Parties. 
Sulaiman, Ag. C. J. —This is a first 
appeal (rom an order filing an award. 
The parties who had referred tnoir dis¬ 
pute to arbitration out of Court were 
Mt. Sarju Dei, the widow of Jawala 
Prasad, her sons Mangal Sen and Ram 
Bbarose and a stepson Prag Das. The 
award was made on 14th September 
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1926. An application to file the award 
was filed on behalf of Mb. Sarju Dei only 
on 9bh March 1927. She made the other 
parties to the reference as parties to the 
proceedings. Prag Das filed a written 
statement alleging that Mt. Sarju Dei 
had filed the application in collusion 
with her sons and that it was possible 
that she might not prosecute it with due 
diligence. This was followed by an ap¬ 
plication made on his behalf on 2ad 
November 1927 in which he prayed that 
his name may be transferred from 
the array of the opposite party to that 
of the applicants. On this Mangal Sen 
and Ram Bharose took a further objec¬ 
tion that the application of Prag Das 
was barred by time. In their previous 
written statement Mangal Sen and Ram 
Bharose had pleaded that one of them 
was a minor at the time of the re¬ 
ference and that the arbitrators were 
guilty of legal misconduct. The Court 
allowed the transfer of the name of 
Prag Das, but dismissed the application. 
Later on it retransferred the name of 
Prag Das to the array of the defendants. 
The . matter came up to the High Court 
and a Bench of this Court was of opi¬ 
nion that Prag Das should have been 
given an opportunity to lead evidence. 
No question of limitation was pressed 
before the High Court and none was 
decided. The case was sent back to the 
Court below for disposal. 

We are prepared to assume in favour 
of the appellants that it is still open to 
them to plead that the application of 
Prag Das was barred by time. 

The application for the filing of the 
award had been filed by Mt. Sarju 
Dei within time. It was obviously a 
representative-application in the in¬ 
terest of all the persons concerned. 
Mt. Sarju Dei was not claiming any 
right in herself independently of the 
other parties to the award, her prayer 
being that the award itself be tiled. It 
is therefore clear that if the award were 
to bo filed and a decree passed in terms 
of it, the benefit of it would go to all 
the parties in whose favour it stood. 
The application was accordingly a re¬ 
presentative application and must be 
deemed to have been filed in the interest 
of all concerned. The application of 
Prag Das was merely for the transposi¬ 
tion of his name from one side to the 
other in order to prevent the dismissal 
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of the application for default owing to 
collusion. The original application re¬ 
mained pending and we cannot consider 
the transfer of the name of the defeodauti 
as amounting to a fresh application on' 
behalf of the defendant. 

If it were a suit S. 22, Limitatioo Act, 
would be applicable and it would ex¬ 
pressly exclude the bar of limitation 
from the case of transposition of namss. 

An application for filing an award is re¬ 
quired by Sch. 2, para. 20, Civil P. C., to 
be registered as a suit, and the parties to 
be treated as plaintiff and defendant. We 
may assume that although for all prac- 
tical purposes the application is a suit! 
nevertheless it just falls short of be¬ 
ing a suit so as to make S. 22, Limitation 
Act, applicable. At the same time there 
is no provision of law which requires 
that transfer of names of parties neces.i 
sarily amounts to the filing of a fresU 
application. Following the principle 
underlying suits, and on their analogy, 
we have no hesitation in saying that in 
the absence of any express provision of 
law laying down the .contrary rule, the 
mere transfer of the name of Prag Das 
from one side to the other did not 
amount to the filing of a fresh applica-j 
tion so as to create a bar of limitationj 
against him. 

It is not necessary for us to express 
any opinion on the view expressed by the 
Patna High Court in Ghandrika v. Ram 
Kuer, A. I. B. 1923 Pat. 88, for that 
case is obviously distinguishable. An 
application under 0. 9, R. 13, Civil 
P. C., may not necessarily be a repre¬ 
sentative application. The applicant 
has to show sufficient cause for his own 
non-appearance, and there is always a 
possibility that the decree may ba set 
aside as against the applicant only. 

We accordingly overrule the pica of 
limitation. 

Coming to the merits, we think that 
the appeal has absolutely no force. 
There are the usual allegations of mis¬ 
conduct and collusion, want of proper 
opportunity to produce evidence and 
irregularities in procedure. But the 
fact° remains that the award was pro- 
nounced in the presence of all the 
parties and as deposed to by the umpire, 
it was signed by both the defendants, 
and it was afterwards registered. The 
umpire has stated that no one took any 
objection to the award. Defendant 2 
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denied having signed it, but we prefer 
to believe the evidence of the plaintiff 
on this point. One of the arbitrator 
gives evidence in favour of the dofen- 
dants, but he was a connexion by mar¬ 
riage of theirs. His evidence has boon 
disbelieved by the Court below. Having 
considered the whole case we are of opi¬ 
nion that the learned Subordinate Judge 
has taken the right view in holding that 
all the parties consented to the award 
and acquiesced in it. The award was 
therefore not in any way invalid. 

The appeal is dismissed with costs. 

B.V./r.K. Appeal dismissed. 
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Full Bench 

SULAIMAN. AG. C. J., MUKERJI AND 

Boys, JJ. 

Ram Bharose —Applicant. 

V. 

Ganga Singh —Opposite Party. 

Civil Revn. No. 359 of 1929. Decided 
on 9th July 1931, against decree of 
Munsif. Kanauj. D/- 19bh October 1929. 

^ (a) Civil P.C. (1908). 0.5. R. 20(2)- 
Whether substituted service can amount to 
due service within Art. 164 — Court must 
consider whether method employed was cal¬ 
culated to effect purpose of informing de¬ 
fendant of institution of suit. .... . „ 

The rule that substituted service is to be ta^en 
as effectual as personal servics only means that 
the Court hearing the case may proceed with 
the suit as if the summons had been personally 
served on the defendant. But it for no .ault 
of the defendant, a defendant was never put in 
a position to know that a suit had 
tuted against him whatever steps might have 
been taken for serving the summons on him, 
those steps can never bo taken as amounting to 
‘■due service.” It is therefore open to the de¬ 
fendant. whoa he appears to show ^h® 

method employed was not calculated to effect 
the purpose of informing the defendant of the 
institution of the suit, and in order to see whe¬ 
ther there was duo service or not. the Court 
must consider all the circumstances of the 
case, tor esaraple. the place whore the defo^ 
dant was when the summons was issued to him 
and where and how the summons was^^erve^d^ 

5^ (b) Provincial Small Cause Courts Act 
(1887). S. 17. Proviso - Inlerpretat.on - All 
possible methods of complying with S. 17 

*''A*reaBonablo and practioil interpretation of 

the sectioD ifl as follows: ^ aa j ^ 

(1) The applicant must within 30 days file 
hifl application either with cash or with a state¬ 
ment that he is prepared to give security (and 
in the latter case be may, of course, tender the 
security he proposes) and ask for the direction 
of the Court 

(‘2 ) Id the ease where he wants to give_ secu¬ 
rity if the Court refuses to direct security, he 


must deposit cash within the 30 days, or his 
application will ha rejected. 

(3) If the Court agrees to direct security, 
then: (a) it will consider the sectirity already 
offered, if it has been so offered; or (b) name 
security to its s.atisfaction which must be filed 
within the 30 days. 

(4) If the applicant does not in fact ask for 
a direction or if, though the applicant does ask 
for a direction, the Court does not in fact give 
any direction, but in fact the Court does issue 
notice, the Court shall be lakeu to have ap¬ 
proved the deposit of cash or the security 
offered as the case may be. 

(5) If filed within the 30 days and accepted by 
the Court expressly or impliedly by the issu^of 
notice the application is a good application, 
though it will be open to the decree-holder to 
challenge the nature aud sufficiency of the 
security and to the Court under O. 9. R. 9 to 
make such further conditions as it thinks fit. 

If the Court delayed in giving its direction 
or approving expressly or impliedly the security 
already tendered, so long that the period of 
limitation hid expired before the applicant had 
fair op lortunitv of complying with the direc¬ 
tion, then ill a suitable case it would ba open 
to the Court itself to consider and exercise the 
inherent powers reserved to it by S. 151. 

[P 733 C 1] 

(c) Interpretation of Statutes Object and 
intention when clear roust not be reduced to 
nullity because of draftsman’s unskilfuiness 
or ignorance of law. 

Where the main object and intention of a 
statute are clear, it must not bs reduced to a 
nullity by the drafbsmau’s unskilfuiness or 
IgDoranoe of the law. except in a case of neces¬ 
sity or the absolute intractability of the 
age used. tP 732 C 2J 

B. Malik—loT Applicant. 

A. P. Bagohi-ior Opposite Party. 

Order of Reference: Bajpal, J.— 
This is an application in revision against 
an order of a Small Cause Court Judge, 
dated 19th October 1929, restoring a oase 
which was dscreed ex parte. 

The order of the Court below against 
which this revision is directed has not 
been placed upon my paper book, and I 
direct that a copy of the said order 
should be placed upon the paper book. 

It appears that on Slst July an ex 
parte decree was passed against the 
defendant. Attempts had been made to 
effect personal service, but they were 
evidently infructuous, and in the last in¬ 
stance service by publications in a local 
newspaper was ordered. Some time in 
1929 the defendant applied to the Court 
below for setting aside the ex parte 
decree on the ground that he had no 
notice whatsoever of the suit, and be 
came to know of the decree only four 
days back when execution • was levied. 
The application was accompanied by an 
affidavit and by a surety bond. On lOfch 
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October 1929, when this application 
camo for hearing, the learned Judge of 
the Court below was of the opinion that 
the security was sufiicient for the decre¬ 
tal amount and that the ends of justice 
required that the case should be disposed 
of on the merits. 

As I said in the beginning, the present 
application in revision is directed against 
this order, and the points raised are that 
tlie provisions of S. 17. Small Cause 
Courts Act, have not been sitished and 
that substituted service in law being 
sufficient service, the learned Judge had 
no jurisdiction after three years to set 
aside the decree. These two pointf have 
been developed in argument before me. 
It is stated that it is necessary to obtain 
the direction of the Small Cause Court 
Judge before filing a security bond as to 
whether such a security bond would be 
accepted or not, and a failure to obtain 
such a direction is fatal to the applica¬ 
tion for setting aside the ox parte decree, 
and in support of that contention the 
case of Jkabhoo Misir v. Hawaldar 
Tewari (1) is cited before me. The 
learned Judges, who decided that case, 
although they are neb agreed on all the 
points, are undoubtedly agreed upon one 
thing, vix., that when anything but cash 
deposit is sought to bo put in, the direc¬ 
tion of the Court must be obtained pre¬ 
viously, and Niamatullah. J , at the end 
of his judgment says that an omission to 
obtain such direction is fatal to the suc¬ 
cess of the application. Upon the basis 
of this observation it is argued before 
me that inasmuch as tiiere was no ap¬ 
plication for any such direction before 
the security bond was tiled, the Court 
below had absolutely no jurisdiction to 
set aside the ox parte decree. On the 
other hand, it is argued by the opposite 
party that failure to ol)tain such a direc¬ 
tion does nob necessarily oust the juris¬ 
diction of the Court, but the applicant 
takes the risk of having his application 
dismissed on that ground alone, but if 
the Court is not prepared to take that 
stringent step and considers the security 
sufficient, the Court has still the juris¬ 
diction to entertain the application. I 
am inclined to agree with the latter 
view. 

It is desirable that the Court’s direc¬ 
tion should' be obtained by a separate 
a pnlioition hub if it has not been done 

( 1 ) A. i. it. Ail. bau-i!i-2 1. C. ess. 


and if the other provisions of S. 17 have 
been complied with, then the Court’s 
jurisdiction to proceed svith the applica¬ 
tion is not ousted, and I do not think 
the learned Judges, who decided the 
abovementioned case, have gone to the 
extent to which the counsel for the ap¬ 
plicant says they have gone. As to 
the other question, that the substituted 
service must be deemed to be sufficient, 

I am in some difficulty by reason of the 
iodetinite finding of the Court below. The 
learned Judge says: “Application sup¬ 
ported by affidavit, reasons sufficient.” 
This would mean that the Court below 
was satisfied with the reasons given by 
the defendant and was of the opinion 
that the case should be restored. He 
later on says: rfervice on applicant 

was affected (sic) by publication.” He 
does nob say whether he deems such ser¬ 
vice as duo service, but the trend of bis 
order shows that he did not consider it 
as sufficient. He however makes the de¬ 
fendant pay Rs. 5 as costs to the plain¬ 
tiff which goes to show that the defen¬ 
dant was to blame, and the learned coun¬ 
sel for the plaintiff argues that this 
shows that the loirned Judge of the' 
Court below considered the service to be 
not invalid. There is some force in his 
argument. Both these points (especially 
the first one) raise questions of some im- 
portance, and I think it desirable that 
they should be decided by a Bench of 
two Judges. 

I therefore direct that this case be laid, 
before a Bench of two Judges. 

Opinion 

Mukerji, J.— Tnis reference to the 
Full Bench has arisen out of an applica¬ 
tion made by Ganga Singh, the opposite 
party to this revision, to set aside an 
ex parte decree made against hitn on 
30th July 1926, in favour of the appli¬ 
cant before us. Ram Bharose. 

The application filed on 22nd August 
1929 for setting aside tbe ex parte decree 
which bad been made by a Munsif exer¬ 
cising the powers of a Judge, Small 
Cause Court, in his Small Cause Court 
jurisdiction, was accompanied with a 
saonrity bond furnished by one Sadho 
Singh for the sum of Rs. 175 which was 
large enough to cover the decretal 
amount. The Judge before whom the ap¬ 
plication was made directed a notice to 
issue to the plaintiff, Ram Bharose, on 
the same day that the application waa 
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made. The application was heard on 
19th October 1929 and was allowed, sub¬ 
ject to payment of Re. 5 costs to the 
plaintiff. 

The petition of revision came before a 
learned single Judge of this Court. He 
referred it to a Bench of two Judges, and 
the learned Judges before whom the 
matter came eventually referred the case 
to a Full Bench, in order that the law on 
two points might be settled. 

These two points are: (l)lr6lating to the 
effect of substituted service on an appli¬ 
cant for setting aside an ex parte decree; 
and (2), what are the rules that a defen¬ 
dant in an ex parte Small Cause Court 
decree against him must comply with, in 
order to be able to have the ex parte 
decree set aside. 

It appears that when some attempt 
bad been made to serve Ganga Singh 
with a summons of the suit, the plaintiff 
applied that a substituted service should 
be effected as against him. This was 
done, and the service having been effec¬ 
ted the ex parte decree was made. 

It has been urged on behalf of the ap¬ 
plicant before us (the plaintiff) that 
under Art. 161, Soh. 1, Lim. Act, 30 days 
are allowed for making an application 
by a defendant for sotting aside an ex 
parte decree, and two dates are furnished 
from which this period of 30 days runs. 
These periods arc: (1) the data of the 
decree, and, in certain other circum- 
sbanoas, (2) the date of the knowledge of 
the applicant of the decree. The cir- 
eucDSianod in which the second date is 
the starting point is “where the summons 
was not duly served.” It is further 
argued that under O. 5, R. 20, sub-R. (2), 
Civil P. C.. • 

“eervice substituted bv order of the Court sh.ill 
be as otfootuil ns if it had been made on the do- 
fendaot personally," 

and therefore where substituted service 
has been ordered and •effected, according 
to the directions of the Court,^ there is 
duo service of the summons within the 
meaning of Art. 164. Birn. Act. and the 
application for setting aside the decree 
must bo made within 30 days of the de¬ 
I am unable to accept this argument. 
The object of issuing a summons is to in¬ 
form the party, against whom a suit has 
bean instituted, of the fact, that there is 
a suit against him, and if he so chooses, 
he may come and defend it. If that bo 


the object of a summons, and if, for no 
fault of his own, a defendant was never 
pub in a position to know that a suit had 
been instituted against him, whatever 
steps may liave been taken for serving 
the summons on him, these stops^ can 
never be accepted as amounting to due 
service.” When an order for substituted 
service is made by a Court, on the repre¬ 
sentation of a plaintiff, ouly one side is 
present before the Court and it acts on 
the representation of one party. Obvi¬ 
ously it should be open to the defendant, 
when he appears, to show that the me¬ 
thod employed was not calculated to 
effect the purpose, which the Court had 
in view, namely, informing the defendant 
of the institution of the suit. If this is 
so, the Court has to consider, in view of 
all the circumstances of the case, for 
example, the place w'hero the defendant 
was when the summons was issued to 
him, where and how the summons was 
served, and so on, in order to see whe¬ 
ther there was duo service. For example, 
if a man has gone to Burma to earn a 
living and he has relations at home with 
whom he is in constant touch, and the 
summons is served on the defendant by 
affixation of a copy of it on the outer 
door of his house, it may be open to the 
Court to infer that the service was good, 
it being expected that the defendant s 
close relations, living jointly with him, 
in the same house, would inform him of 
the case. Again, where it is found that 
the defendant knew that a suit was likely 
to come and, in order that a summons 
may nob bo served on him, he leaves the 
place, it may be open to the Court to bol^ 
that there was -due service by substitu¬ 
tion. On the other hand, if the defen¬ 
dant went, say, to Burma to earn a living 
and left no one at homo, which remained 
vacant, and at the instance of the plain¬ 
tiff a substituted service was ordered by 
publication of the fact of the institution 
of the suit in a paper published, say, at 
Aligarh, where the suit was instituted, 
the Court would be in a position to hold 
that there was no due service. 

The rule that substituted service is to 
be taken as effectual as personal service 
only moans that the Court hearing the 
case may proceed with the suit as if the 
summons had been personally served on 
the defendant. 

The result is that, in my opinion, whe¬ 
ther there has been “due service ’ or not 
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IS to be considered by the Court to which 
an application has been made for setting 
aside an ex parte decree, having regard 
to all the circumstances of the case as 
described above. If the conclusion is 
that there was due service, then, if the 
applicant has not come within 30 days 
of the decree, ho is barred by time. If 
the conclusion is that there was no due 
service, the limitation would be com¬ 
puted from the date of the applicant’s 
knowledge of the decree. The mere fact 
that a substituted service had been 
ordered is immaterial, by itself. 

In this particular case before us the 
Court was satisfied, on the affidavit fur¬ 
nished on behalf of the applicant, that 
there was no proper service and the ex 
parte decree should be set aside. It is 
true that the Judge, Small Cause Court, 
does not give his reasons in detail ; but 
that is because his orders are final, sub¬ 
ject to the High Court’s power of inter¬ 
ference in revision, and the learnsd Judge 
was not bound to give reasons in extenso 
for his opinion. I would hold that the 
application was within time. 

Now I come to consider the second 
point. On a plain reading of S. 17, Pro¬ 
vincial Small Cause Courts Act, the appli¬ 
cant for the setting aside of a judgment 
has to do these things : To start with, 
ha ought to apply to the Court to which 
bo proposes to make an application, to 
tell him what kind of security, in the 
circumstances detailed in the applicant’s 
application, the Court would require of 
him to furnish. Usually the Court would 
ask for a cash security, but it may be 
sntisfied on the applicant's representa¬ 
tion that a cash security may be dis¬ 
pensed with. In rare cases, as in the 
illustration given'by me in my judgment in 
Jhahboo Misir's case (l), cited below, the 
Court may refuse to take a cash security 
and may insist on other kind of security 
being taken and may insist on the move- 
able property in dispute being itself pro¬ 
duced. When the Court gives its direc. 
tion, namely, whether the applicant is to 
furnish cash security or is to give some 
other kind of security, the applicant 
should present bis application for setting 
aside the decree, together with the socu- 
rity demanded. Then his duties are over. 
The security filed will then be scruti¬ 
nized by the Court, and the Court shall 
806 whether the security is to its satis¬ 
faction. Tben presumably a notice 


would go to the plaintiff to show cause 
why the decree should not be set aside. 
This was also the view which I took in 
the case of Jhabboo Misii' v. Hoioladar 
Teivari (1). 

Although the rule (S. 17, Small Cause 
Court Act), reciuires that the security is 
to be furnished at the time of presenting 
an application for setting an ex parte 
decree, it has been held in this Court in 
Moti Lai Bam Chandar Das v. Durga 
Prasad, A. I. B. 1930 AIL 830 that 
the security may be furnished even after 
the application has been made provided 
the security is forthcoming within the 
period of 30 days of limitation. To this 
decision I was a party. This view was 
taken by other High Courts also : see V. 
M. Assan Mohamed Sahib v. ill. E. Ba- 
him Sahib (*2), Jeun Muchi v. Budhiram 
Muchi (3) and Narain v. Pudan (4). 
The reason of this decision is that the 
previously made application may bo taken 
as made on the date on which the secu¬ 
rity was furnished, as the period of limi¬ 
tation has not yet expired, and it would 
be a mere formality (which may be safe¬ 
ly dispensed with) to direct the appli¬ 
cant to file a fresh application on the day 
when he furnishes the security. 

Having regard to the principle of these 
decisions, it has been urged that the giv¬ 
ing of directions by the Court, as required 
by S. 17, Small Cause Courts Act, may 
also be postponed to any time within 30 
days of the period of limitation allowed 
by Art. 164, Lim. Act. I think this con¬ 
tention is correct. 

Where an applicant, without form¬ 
ally applying for the Court’s direction, 
makes an application for setting aside 
an ex parte decree and furnishes secu¬ 
rity with it, and the Court directs a 
notice to issue to the other side, it must 
be taken that the Court is cognizant of 
the fact that the applicant has furnished 
security as required by S. 17, Small 
Cause Courts Act. The order that notice 
should issue may be taken as an approval 
by the Court of the security furnished, in 
the circumstances disclosed by the appli¬ 
cant in bis application and affidavit (if 
any). We may also take it that, the 
Court, by implication, gave the applicant 
a direction that he should furnish sacu- 

(•2) [1920] 43 Mad. 579=55 I.C, 977. 

(3) [1905] 32 Cal. 339=1 C.L'..T. 43. 

(4) A.l.R. 1930 Oudh 1=122 I.Q. 323=5 Luok. 

294. 
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rity of the kind actually furnished by 
him. This is not a mere attempt to get 
over what may be believed to be rather 
hard directions of the law. If the Court 
instead of issuing a notice in the case 
just mentioned, rejects this application 
because its direction has not been ob¬ 
tained, and if limitation has not al¬ 
ready expired, it would be open to the 
applicant to make a fresh application and 
to furnish such security as the Court 
may direct. A party cannot suffer by 
the act‘of a Court, and therefore we 
must accept the position that the Court 
has given the direction, according to law 
to the furnishing of the security actually 
furnished, where the Court instead of 
rejecting the application of the defen¬ 
dant directs that a notice should issue. 

Where the Court rejects the application 
because its direction has not been ob¬ 
tained or because it considers that the 
kind of security furnished is not to its 
mind, and, if, in the meantime, limitation 
has expired, the applicant has no remedy. 
By not complying with the rule of the 
law he took a risk and he has nothing to 
complain of. 

The Court may and should always 
exercise its inherent powers to set 
wrongs committed by itself right, and if, 
for the fault of the Court, directions are 
not given at the right time, it will see 
that a party does not suffer. 

The conclusion that I arrive at there¬ 
fore is that the proper course is for a 
party to make an application to the 
Court to obtain its direction as to the 
nature of the security, and then to apply 
with the security of the nature directed 
by the Court for setting aside the ex parte 
decree. The security furnished must 
comply with the directions of the Court, 
and the Court will see that the secunty 
is to its satisfaction, i. e., sufficient. But 
where the Court adopts a security with¬ 
out question and directs a notice to issue, 
it, by necessary implication, ® 

direction that the security 
the nature directed by it -and that the 
security furnished is sufficient to its mind. 

Applying this rule to the present case 
before me. the-procedure adopted by the 
defendant is within the law. 

In the result I would dismiss the ap- 

plication in revision. 

Boys, J. — This application under 

S. 115 , Civil P. C. was referred by the 
single Judge, before whom it first came, 


to a Bench of two Judges, and at their 
request it has been referred by the direo- 
tion of the Acting Chief Justice to the 
present Full Bench. There are two ques¬ 
tions for consideration : the first dealing 
with the proviso clause to S. 17, Provin¬ 
cial Small Cause Courts Act; and ^the 
second with the words duly served in 
Art. 164. Limitation Act. 

The facts are simple. The present ap¬ 
plicant, Rambharos, filed a suit in the 
Court of Small Causes against the pre¬ 
sent opposite party, Ganga Singh. After 
an endeavour to serve notice personally 
on Ganga Singh, and notice by registered 
post, had, as alleged, failed, the Court 
upon the application of Eambbaros direc¬ 
ted substituted service, not in the man¬ 
ner provided in the earlier portion of 
O. 5, R. 20, but by publication in a local 
newspaper, and (sic) by a further effort 
to serve the summons by a peon of the 
Court. There is material even on the 
present record to show that the notice 
was published in a paper as directed. 
There is nothing to show whether or not 
any endeavour was made to serve the 
notice personally or otherwise by a 
peon or, if such effort was made, what 
was the result. The incident is five years 
old, and it would appear that many of 
the papers have been weeded out. 

On 3Ist July 1926, the applicant got a 
decree ex parte. On 22Dd August 1929, 
i. 0 ., rather more than three years later, 
Ganga Singh came into the Court of 
Small Causes with an application under 
S. 17, Provincial Small Causes Courts 
Act, asking for an order to set aside the 
decree. This application was supported 
by an affidavit of Ranjit, the brother of 
Ganga Singh, which briefly, stated that 
he and his brother bad only learnt of the 
decree four days previously. Further a 
bond executed by one Sadho Singh as 
surety for the payment of the decree, if 
eventually it was maintained, was also 
filed. The Court on that same day, 22nd 
August, ordered notice to issue. Noth¬ 
ing further occurred until 19th October 
1929, when the Court set aside the de¬ 
cree on payment by Ganga Singh of Rs. 5 
costs. From this order Rambharos has 
come up in revision. 

The points urged by Mr. Malik on his 
behalf are twofold. He contends that 
direction of the Court referred to in the 
last five lines of the proviso to S. 17 
should,have been taken before security 
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■was furnished, and that no direction was 
in fact given within SOdays of the decree, 
and therefore the subsequent order was 
invalid. Secondly, be has contended 
that Ganga Singh did not in bis applica- 
ticn under S. 17, or in his affidavit, chaU 
lenge the power of the Court to order 
substituted service, nor challenged the 
details of that order or the facts relating 
to its execution ; nor did the Judge suo 
motu consider the existence of any such 
defects, and therefore the service must 
be regarded as good, and therefore the 
application was barred by limitation. 

These objections on behalf of the appli¬ 
cant Karahharos are not as stated in 
the mecDoranduin of appeal but as dicta¬ 
ted by his counsel in response to a ques¬ 
tion of the Court at the conclusion of the 
argument. In substance they amount to 
this: that the literal directions contained 
in the proviso to S. 17 were not complied 
with by Ganga Singh, and that the notice 
on him must be taken to have been duly 
served. At this point the immense 
amount of trouble taken by Mr. Malik 
with the case may receive full recogni¬ 
tion. 

lie has placed before us a very large 
number of cases, particularly in refer¬ 
ence to the first point. It is nob however 
necessary to enter into a detailed consi¬ 
deration of all these cases. It suffices to 
say that there is a general consensus of 
opinion that the proviso to S. 17 is in¬ 
capable of literal application. Some 
learned Judges holding the words to be 
rrandatory and some holding the words 
to be merely directory, none have been 
able to apply the proviso literally as it 
stands. No other view is possible. It 
is incapable of litoral application. 

According to the proviso as it stands, 
an applicant for an order to set aside an 
ex parte decree must, at the time of pre- 
sonting the application, deposit the 
amount or give security. The choice is 
in our view clearly not with him, but, as 
the Court may direct. Therefore reading 
the words literally he must get this 
direction before he makes his application 
for he must furnish the cash or security 
at the time of presenting his application 
and he cannot know which he has to 
furnish, unless he has got a previous 
direction. How, then, is he to get his 
previous direction without making an 
application ? He cannot make an oral 
application, for manifestly the Court 


would ask him what it was all about, 
and to present a written application. 
He cannot present a written application 
to get the order set aside without fur- 
nishing cash or security, or his applica¬ 
tion would have to be dismissed. The 
only course' which it would seem dis- 
tantly possible for him to take to comply 
with the section, if he desires to be al¬ 
lowed to file security, would seem to be : 

(a) To file a prel iminary application 
setting out the fads, not asking for the 
decree to bo set aside but merely stating 
that he intends to file an application 
asking for an order to set aside the 
decree, and asking for the moment only 
for a direction that he may adopt the 
course of filing security ; (b) having got 
bis direction, to present a second, the 
principal application with the security 
bond for an order to set aside the decree, 
and, in the case of a security bond pledg¬ 
ing immovable property, after getting it 
executed, registered and veriBed. 

And all this be must get done within 
30 days. It is impossible to think that 
this is what the law intended. The 
matter is a Small .Cause Court matter, 
and the legislature could never have in¬ 
tended to multiply proceedings thus un¬ 
necessarily. 

” Where the main object aud iatcotioo of a 
statute arc clear, it must not bo reduced to a 
nullity by the draftmau’s uoskilfulness or 
iguorance of the law, except iu a case of dcccb- 
siiy, or the absolute .intractability of the l.xn-. 
guage used. MixwelJ, Edn. 7, p. 19'J.” ' 

Now, despite the obscurity of the lan¬ 
guage used “ the main object and inten¬ 
tion of the statute are clear," 

It is clear (l) that there must be an. 
application for an order to set aside th©^ 
decree; (2) that the Court roust be satis¬ 
fied either by the deposit of cash or 
security that the decree-holder will b© 
able to get his money if the decree is 
upheld ; (3) that these matters must be 
complete before the expiration cf the 3CV 
days’ limitation provided by Art. 164, 
Limitation Act. 

The first two requisites are essential 
on the face of the proviso. The third is 
an inevitable deduction from the use of 
the words “ at the time of presentiug his 
application ’’ and from the fact that this 
proviso exists at all. If -it was not the 
intention of the legislature to secure 
promptness by securing a complete and 
properly supported application before 
the expiry of the 30 days, it would have 
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been unnecessary to have this proviso at 
all, and it would have sufficed to rely 
upon the Civil Procedure Code. In our 
view, then, it must be held that the 
application is ouffioient if it fulfils the 
above throe conditions-. 

The conclusion from this, then, 
is that no initial defects in the making 
of the application must be allowed 
to stand in the way of the applicant 
getting a notice issusd to the decree- 
holder, provided that an application has 
been filed, and further that cash has 
been deposited, or, if the Court has so 
permittoi, security has been given, all 
before the expiry of 30 days. _ A reason¬ 
able and practical interpretation of the 
section is therefore as follows : (l) the 
applicant must within 30 days file his 
application either with cash or with a 
statement that be is prepared to give 
security (and in the latter case, he may, 
of course, tender the security he proposes 
and ask for the direction of the Court. 
(2) In the case where he wants to give 
security, if the Court refuses to direct 
security, he must deposit cash within 
the 30 days, or his aoplioation will be 
rejected. (3) If the Court agrees to 
direct security, then (a) it will ^ consider 
thetecurity already offered, if it has 
been so olTored ; or (b) name security to 
its satisfaction which must be filed with¬ 
in the 30 days, (l) If the appl cant does 
not in fact ask for a direction or if, 
though the applicant does ask for a 
direction, the Court does not in fact 
give any direction, bub in fact the 
Court does issue notice, the Court 
shall be taken to have approved 
the deposit of cash or 
offered as the case raav be. (5) If filed 
within the 30 days and accepted by the 
Court expressly or impliedly ^ by the 
' issue of notice the application is a good 
application, though it will be open to 
the dacroe.holdor to challenge the nature 
and sufficiency of the security and to 
bhe Court un«ler O 9, R. 9 to make suoh 
further conditions as it thinks fib. In 
bhe course of the argument it has^ been 
suggested that difficulty might ^^ise ii 
the Court delayed in giving its direction, 
or approving expressly or impliedly the 
security already tendered, so long that 
the period of limitation had expired 
before the applicant had fair opportunity 
of complying with the direction. It is 
not a case which we have now to consi¬ 


der, bub in a suitable case it would bo 
open to bhe Court itself to consider and 
exercise its inherent powers reserved to 
it by S. 151. Civil P. C. 

The nest question wo wore invited to 
consider was the scope of the words 
duly served ” in Art. IGt, [^imitation 
Act. These words appear capable of only 
one interpretation. It is open to tho 
applicant to satisfy the Court that there 
was no real ground for allowing substi¬ 
tuted service at all ; that he was nob 
“ keeping out of the way for bhe purpose 
of avoiding service; ” that there was no 
reason why the summons should nob 
have been served upon him in the ordi¬ 
nary svay; that the order for substituted 
service was not carried out by affixation 
in the Court-house and upon any con¬ 
spicuous part of the defendant’s hou.se, 
etc.; that it was not carried out in any 
alternative method directed by the 
Court; that the alternative method di¬ 
rected by the Court was nob a proper 
method such as was reasonably calouia- 
ted to secure that no notice should reach 
defendant, etc. 

Now, applying what has been said 
above to tho present case, it is clear 
that rightly or wrongly the learned 
Judge of the Small Cause Court was 
satisfied that the notice had not been 
properly served. The applicant, decree- 
holder, before us, has not .been able 
to satisfy us either that the method of 
substituted service which was ordered 
by the Court %vas a reasonable and pro¬ 
per method; nor that even such substi¬ 
tuted service as was ordered was actually 
carried out. 

Further we are satisfied that the throe 
essential conditions which we have laid 
down above were fulfilled in reference to 
the application itself. Tho application 
was filel within the 30 days. There was 
within the 30 days a deposit of security 
which was approved by the Judge, and 
all tho requisites wore complete within 
the 30 days. This being so, tho applica¬ 
tion should bedisniissed vvith costs. 

Sulaiman. Ag. C. J.—I concur in tho 
conclusions. 

Under Art. I6i. Ijimitabiou Act, an ap¬ 
plication by a defendant for an order to 
set aside a decree passed ox parte must 
be made within 30 days of the date of 
the decree, or where the summons was 
not duly served, when the applicant has 
knowledge of tho decree. The expression 
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duly served ” obviously moans served 
as required by law. The prooedura for 
the service of summonses is laid down in 
O. 5, Civil P. G., Where the service is 
not personal, it may be substituted. 
Under O. 5, R. 20 (2) service substituted 
by order of the Court is as effectual as if 
it had been made on the defendant per¬ 
sonally. But as at the time when the 
substituted service is ordered the pro¬ 
ceedings are ex parte, it would be open 
to the defendant when he appears later 
to challenge the propriety of the order 
and ask the Court to re-examine its 
Ifitnoss. If in view of any additional 
ioircuiustances which he is able to place 
before the Court he can satisfy it that he 
^vas not keeping out of the way and that 
(there was no sufficient reason .why the 
Isummons could not be served in the 
(ordinary way or that the manner of 
[service decided upon was not fair and 
(just to him, he would have discharged 
(the burden of showing that there was no 
Idue service. 

As to S. 17, Provincial Small Cause 
Courts Act, I have no doubt in my mind 
that its provisions are not merely direc¬ 
tory but that they are imperative and 
mandatory. Discretion to impose terms 
before setting aside an ex parte decree is 
given to the Court under 0. 9, R. 13, 
Civil P. 0., The procedure prescribed in 
the Civil Procedure Code has bean made 
applicable to a Court of- Small Causes 
with a proviso. The whole object of the 
proviso is to introduce a variation in a 
.■•mail Cause Court suit. If the proviso 
was not meant by the legislature to be 
indispensable there would have been no 
need for the proviso at all, as the Court 
has ordinarily discretion in the matter. 

As Small Cause Court cases are petty 
cases arising out of mere money claims 
without any real dispute as to the title 
to any immovable property, the legis¬ 
lature apparently intended that the pro¬ 
cedure regulating the setting aside of 
an ex parte decree should be strict, and 
a defendant should not be allowed to 
harass the decree-holder by such a pro¬ 
ceeding without the penalty of furnish¬ 
ing adequate security for the decretal 
amount which can be conveniently 
availed of by the decree-holder if the 
application is dismissed. 

Notwithstanding a few cases, there is 
an overwhelming preponderance of opi¬ 
nion in favour of the view that the pro¬ 


viso is mandatory. Both on the language 
of the section and on the principle of 
stare decisis. I would hold that it is not 
merely directory. 

No doubt the language of the proviso 
is very unliappy and there is some ap¬ 
parent inconsistency between the ex¬ 
pression at the time of presenting his 
application ” and the expression “ as the 
Court may direct. ” If we take the two 
expressions literally, the two things can¬ 
not happen exactly simultaneously. But 
the direction of the Court may be ob¬ 
tained before the application is presented 
or just after presenting the application. 

It is quite clear to me that an applica¬ 
tion cannot be presented after the pres¬ 
cribed period, nor can cash or security 
be deposited after the expiry of that 
period. The Court is not given any dis¬ 
cretion at all to extend the time. If the 
security deposited within the time is 
discovered afterwards to be defective or 
unsatisfactory in any way, the Court has 
no power to direct a fresh security to be 
substituted for it after the expiry of the 
period. 

It also seems to me that the expres¬ 
sion “ as the Court may direct ” does 
not relate to to the satisfaction of the 
Court " but to the nature or character of 
the security, that is to say, whether it 
is to be cash or other security. The ap¬ 
plicant has no absolute choice as to the 
kind of the security, but it has to be 
subject to the direction of the Court. 

lb however seems to me that if no 
security is deposited at the time of the 
presenting of the application or no 
direction of the Court as to its nature is 
obtained before or at the time, even then 
the proviso would be substantially com¬ 
plied with if before the expiry of the 
fixed period the defect is cured. It is 
open to an applicant to file a complete^ 
application accompanied with the neces¬ 
sary security up to the list day of the 
period. If previously be filed an ap¬ 
plication which is either irregular or 
defective, there is nothing to prevent 
him from filing within the time a fresh 
application which is not so defective. 
There is therefore no justification for 
not treating the previous application as 
having been properly presented on the 
date when it was in every way complete. 

I have therefore no hesitation in bold¬ 
in'* that DO matter what the defects 
might have been in the application or in 


PanBY (Sulaiman, Ag. C. J.) Allahabad 735 


1931 Bunni Pakdy 9 . Brahmdeo 

tho security or in obtaining the direc¬ 
tion of the Court at the time when the 
application was first preseutsd, if that 
defect is absolutely cured before the ex- 
piry of the fixed period, the application 
becomes a proper one and fulfils the re¬ 
quirements of the proviso. 

I felt somewhat inclined to hold that 
as the expression used is the present 
tense viz., * Court may direct and not 
the x)resent perfect tense the Court 
may have directed ” the direction may 
be given even after the expiry of tho 
period, provided that tho security had 
been deposited in time and was sufficient. 
In this view the applicant would be 
bound to file the application and make 
the deposit in time, taking the risk of 
the security not being accepted; but 
there would be nothing to prevent the 
Court from accepting it afterwards. "My 
learned brethren rightly point out that 
the word is “direct” and not “approve.” 
and accordingly a subsequent acceptance 
would not be direction but approval. 

I therefore do not wish to differ from 
their opinion. 

In the present case although the 
security was deposited without obtain¬ 
ing any previous direction, the Court 
ordered notice to issue before the period 
expired. It must accordingly be deemed 
to have by implication given the neces¬ 
sary direction. 

Of course, the question whether the 
security is sufficient and satisfactory 
need nob be finally determined daring 
tho period of 30 days. Indeed, the 
plaintiff decree-holder may coma in 
afterwards and challenge its sufficiency. 
The mere fact that it is found afterwards 
that tho security was sufficient, would 
nob make tho deposit of the security 
within the time in any way defective. 

By the Court.—The application in 
revision is dismissed with costs. 

V.B./r.K. Application clisynissed. 

A. I. R. 1931 Allahabad 73S 
SULVIMAN, Ag. C. j. and Smith, J. 

Dunni Pandy —Applicant. 

V. 

Bf'ihmdeo Pandy and another -'Oppo- 
^ site Parties. 

Civil Rovn. No. 272 of .1930, Decided 
on 2lth April 1931, against decree of 
Addl. Sub-Judge, Ballia, D/. 2l8t March 
1930. 


(a) Agra Tenancy Act (1926), S. 121 — 
Claim for declaration of title against tenants 
claiming from landlord is cognizable by Reve¬ 
nue Court and not by civil Court. 

The claim for declaration of title or joint pos¬ 
session against the defendants, admitting them 
to be claiming title from the landholder would 
not be cognizable by the civil Court; A. I. It 
1029 All. 671, Foil. . [P 735 0 2, P 73G G 1] 

(b) Agra Tenancy Act (1926), S. 121 — 
Cause of action accruing before new Act but 
suit filed after it came into force—New Act 
will apply. 

The mere fact that the cause of action for a 
declaratory suit had arisen before the new Te¬ 
nancy Act camo into force on account either of 
the denial of the plaintiS’s title or some order 
of tho revenue Court in the previous pioceeding, 
would not make the new Act inapplicable, when 
it definitely fixes the jurisdiction of the revenue 
Court to entert.iiu suits of a particular class. 
The rule as to the appropriate forum tor a par¬ 
ticular kind of suits is oue of procedure and not 
of substantive right and a plaintiff cannot claim 
to have tho choice of a forum in spite of an 
enactment which has come into force on the 
supposed ground that his cause of action had. 
accrued before the new Act was passed: A.I R 
1930 All. 158, Ref. [P 736 0 1] 

G. S. Pathak —for Applicant. 

N. P. Asthana ani Baij Nath Sahai — 
for Opposite Parties. 

Sulaiman, Ag. C. J. —This is an ap- 
plication in revision by the plaintiff 
arising o.ut of a suit brought in the Mun- 
sifs Court for maintenance of joint 
possession over a one-third sharo in 
certain fixed rate tenancies and for a 
declaration of the plaintiff's right. In 
the plaint it was admitted that the de- 
fondants wore tenants of tho plots, bub 
it was said that they were claiming ex. 
olusivo title and denying the plaintiff’s 
rights. It was alleged that the cause of 
action for the suit accrued in 1925, when, 
the defendants denied the plaintiff’s title 
and also in February 1926, when the 
revenue Court declined to correct tho 
jamabandi. It appears that on a previ¬ 
ous occasion the plaintiff’s application 
in the revenue Court for correction of 
jamabandi was disallowed, tho Court boing 
of opinion that the dispute was as to 
title to property which should properly 
be litigated in a civil Court. The suit 
was filed on 19th February 1929 long 
after the new Tenancy Act had come 
into force. The defendant raised the 
objection that the suit was not cogniza-: 
ble by the civil Court at all. This ob-l 
jection prevailed with the first Court,1 
and its view was affirmed by the lower 
appellate Court. Sj far as the claim for 
declaratioD of title or joint possession 
against the defendants, admitting them^ 
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to be claiming title from the landholder 
is concerned, the suit would not be cog¬ 
nizable by the civil Court in view of the 
pronouncement of the Full Bench in Sah. 
deo V. Bitdhai (l). 

The learned advocate for the applicant 
howover contends that inasmuch as the 
cause of action had accrued while the old 
Tenancy Act was in force, the plaintiff 
had the right to come to the civil Court, 
and that the subsequent passing cf the 
new Act would not take away his right 
to choose such a forum. Strong reliance 
is placed on the judgment in Abdul 
Hakim v. Miikairam In that 

case it appears to have been held that 
where an ejectment from tenancy had 
taken place before the new Act came 
into force, there was no ejectment other- 
wise than in accordance with the provi¬ 
sions of the new Act, and thtt therefore 
the plaintiff’s case could not fall within 
the purview of S. 99, and a suit for pos¬ 
session of the holding would still be 
maintainable in a civil Court. It is not 
necessary for us to say in this case whe¬ 
ther wo agree with that view or not, be¬ 
cause we are clearly of opinion that 
S. 99 does nob apply to the present case, 
which is governed by S. 121 of the new 
Tenancy Act. Much of the reasoning 
adopted by the learned .fudges was based 
on the peculiar phraseology of S. 99, 
which cannot be taken into account whan 
we have to consider the language of 
S. 121. 

It seams to us that the mere fact that 
the cause of aoticn fora declaratory suit 
had arisen before the now Tenancy Act 
came into force, on account either of the 
denial of the plaintiff’s title or some 
order of the Revenue Court in the previ- 
ous proceeding, would not make the new 
Act inapplicable, when it definitely fixes 
the jurisdiction of the revenue Court to 
entertain suits of a particular class. The 
rule as to the appropriate forum for a 
particular kind of suits is one of proee- 
dure and not of substantive right, and a 
plaintiff cannot claim to have the choice 
of a forum in .spite of an enactment 
which has come into force on the sup¬ 
posed ground that his cause of action 
lad accrued before the new Act was 
passed. Had ho been in time, and institu¬ 
ted his suit before the Act came into force, 

{1| A. I. K. 192:) AH. 571—117 I. C. 337=51 

• All. 853 (S.B.). 

(2) A. I. R. 193J AH. 153=124 I. 0 . 478, 


the position would of course have been 
different. But having waited till the 
Act has been altered by the legislature, 
he is bound by the statutory provisions 
that have come into force, and ho cannot 
by reason of his previous cause of action 
confer jurisdiction on a civil Court to en- 
tertain his suit, when its jurisdiction has 
been ousted by the now statute. It seems 
to us that exclusive jurisdiction having 
been conferred on the revenue Courts to 
entertain suits of this nature, it is no 
longer open to the plaintiff to come to 
the civil Court to seek his relief. 

We are therefore of opinion that the 
order of the Court below was right. We 
dismiss the revision with costs. 

BV./r.ic. Revinon dismissed, 

A. I. R 1931 Allahabad 736 
Sqlaiman and King, JJ. 

Imamuddin —Plaintiff—Appellant. 

V. 

Mohd. Raisul Islam Hashmi and 
another —Defendants — Respondents. 

Second .\pp 0 al No. 38 of 1928, Decided 
on 20th May 1930, against decree of 
Snh.Judge. Bulaun. 

Mahomedan Law — Pre-emption — Second 
demand — Necessary requisite is presence of 
at least two witnesses who heard demand. 

Oa the oocasion of taUbe istishhid ($>ocoQd 
dem vnd) it is nob absolutely oooessary for the 
pre-emptor to use woris like “Ye witnesses to 
this" addressed to the witnesses; all tbit is 
absolutely neeessiry is th%t there must bo at 
least Iv/o witnesses present on the occasion 
who heard the dem ind and can bear witness 
to the fact when it is denied by the vendee: 
A, I. n. 1927 Ml 230; (l3J3j A. ir. N. 101; and 
19 All 331. Foil ; 23 All 21 and (1860 iP. R. 
851 Civ. T>it’(.from. [F 738 0 1] 

(b) Mahomedan Law — Pre-emption- 
Proof of fact of demand—Evidence Act 
(1872), S. 134. 

Mahomed in Law of Evidence has been super¬ 
seded by the Evidence .Act and no particular 
number of witnesses is now ri^quirel for the 
proof of the fact of talabe istisbhid. !.P 733 0 2] 

_ A. H. Kluoaja^tov Appellant. 

Husktaq Ahmad and J/. -4. Azis for 
Eeapondents. 

Sulaiman, J.—This is a plaintiff’s 
appeal arising out of a suit for pre-emp¬ 
tion under the Mahomedan law. The 
main plea raised by the defendants which 
has prevailed with the Courts below is 
that according to the i)laintiffs o-vn 
evidence the second demand was not • 
performed according to law. 

It appears that the plaintiff heard of 
the sale from one Banwari Lai and 
made his first demand there and then. 
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He then took BanwariUl with him^ to 
the vendee who was on the premises 
and made the second demand to the 
vendee in the presence of Banwari Lai 
and a servant of the vendee who was 
present there at the time. The plain¬ 
tiff had not brought this witness with 
him as he had brought Banwarilal. The' 
plaintiff's statement shows that although 
in making the second demand he re¬ 
ferred to the first demand having been 
made by him promptly, 

‘‘he did not chrvrge them (the witnesses) to bear 
witness to the demand.” 

The plaintiff has come up in appeal to 
this Court and on his behalf it is con¬ 
tended that the omission to ask the 
witnesses to bear witness was not fatal. 
We reserved our judgment in order to 
consider some of the original authorities. 

The Mahomedan law of pre-emption, 
like every other branch consisted of 
both substantive and adjective laws. 
So far as the rules of evidence and proce¬ 
dure go they have been superseded in 
India. But unfortunately in some 
cases the distinction has not been kept 
well in mind with the result that the 
Mahomedan law of pre-emption has in 
some respects become highly technical. 

In the chapter on pre-emption, in 
Durrul-Mukhtat, Vol. 4. when illustrat¬ 
ing how the second demand is to be made 
the words "Be ye witness thereof” 
are no doubt quoted, but it is nowhere 
.expressly stated that these words are 
indispensable. On the other hand, when 
dealing with the third demand, which is 
made before the Kazi, that is the suit 
itself, it is clearly mentioned that the 
Kazi should inquire from the pre- 
emptor as to his having made the first 
demand and then to enquire with regard 
to the second demand, how it was made 
in whose presence istishhad was made 
and whether he in whose presence it was 
made was nearer than the other. 

At that place it is not expressly men¬ 
tioned that the Kazi should inquire 
whether he had definitely asked the 
witnesses to bear testimony. It is also 
noteworthy that in the same chapter it 
is stated at two places that the second 
demand can be made by means of 
writing a letter or sending a messenger. 
Is is obvious that in the case of a letter 
there may not be an invocation of the 
witnesses in the sense of asking them 
expressly to bear witness. Similarly 
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in Fatawai Alamgiri, Vol. 4, Ch. 3, 
which deals with pre-emption although 
those words are mentioned when illus. 
trating how the second demand is to be 
made they are not repeated in the 
passage mentioning how at the time of 
third demand the Kazi is to make in¬ 
quiries from the pre-emptor; there all 
that he is required to ask is: 

How did he make the second demand, whom 
he did appoint witnessess and \vbelher in 
whose presence be appointed witnesses, was 
nearer than the other.*’ 

It is further expressly mentioned that 
the taking of witnesses is necessary for 
the purpose of strengthening the claim. 
In the Hedayah, Vol. 6, on Pre-emption 
which in Hamilton’s English translation 
is shown as Book 58, Ch. 2, the passages 

are translated as follows: 

“It is therefore necessary afterwards to make 
the talabe istishhad or takreer which is done by 
the shaft taking some person to witness either 
against the seller if the ground sold be still 
in his possession or against the purchaser or 
upon the spot regarding which the dispute has 
arisen and the shaft thus taking some person to 
witness his right of shafa which is fully estab¬ 
lished and affirmed.” 

It is there pointed out that the second 
demand is requisite "because evidence is 
wanted in order to establish proof before 
the Magistrate.” The illustration is in 

the following words: 

“Such a person has bought such a bouse of 
which I am the shafi, I have already claimed 
by privilege to shafa, and now again claim it; 
be therefore witness thereof,” 

Neither in the translation nor in the 
original is there any passage which 
clearly states that the omission to use 
the words "Be therefore witness thereof” 
would be fatal. 

Baillie in his Digest of Mahomedan law, 
Vol. 1, Book 7, Ch. 2, p. 489, has noted 
that the invocation of witnesses is not 
required to give validity to the second 
demand but only in order that tho pre- 
emptor may be provided wifb proof in 
case the purchaser should deny tho de- 
mand. He has also noted on the 
strength of Darrul Mukhtar that the se¬ 
cond demand may be made by a letter 
or messenger. In illustrating how the 
second demand is to be made "Be ye 
witness to this” are noted. But when 
dealing with the third demand before 
the Kazi at p. 492 he also stated that tho 
Kazi ought to inquire in the following 
words: 

“When this has teen explainei ho is to aek 
him about the talabe takreer or confirmatory 
demand, how it was and before whom be mado 
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tbe demand and whether he was nearer or more 
remote ‘than another in the manner already 
mentioned.” 

Bailie has not stated that the omis¬ 
sion of the words “Be ye witness to 
this” would be fatal. 

Mr. Ameer Ali in his Mahomedan law. 
Vol. 1 (Edn. 4, p. 725) also quotes the 
method in which the second demand is 
to be made and he notes on p. 726 that 
the talabe istishhad may in certain cir¬ 
cumstances be made by means of a 
letter or through a messenger. On the 

same page he has also stated: 

“It has been sometimes held that the demand 
must be in the form given in the Heday.ah. 
but that does not seem to be tbe correct view of 
the law; what the latter requires is that the 
demand must be to that effect and no more.” 

In l$ioar Chandra, Saha v. Mirza 
Nisar Hussain (l) it was held that where 
after having performed the first demand 
the pre-emptor expressed his desire to 
purchase and offered money in the pre¬ 
sence of tbe witnesses but had not 
called upon these persons to be wit¬ 
nesses to his acts there was no valid 
istishhad. No autliority was quoted for 
the basis of that decision and probably 
the learned Judges had nothing before 
them except Macnaghten’s Precedents. 
The case of Iswar Chandra Saha v. 
Mirza Nisar Hussaiji (1) appears to 
have been followed in its general terms 
in some other cases to he found in the 
Bengal Law Reports and the Weekly 
Reporter. 

The first case in which the point arose 
in this High Court is that of Chhotu v. 
Husain BaJehsh (2). Edge, C. J., and 
Aikman, J., distinctly laid down that 
where the two demands were made and 
although on tbe occasion of talabe is¬ 
tishhad there was no specific invocation 
of witnesses yet the witnesses had been 
provided for the purpose of accompany¬ 
ing the pre-emptor and were present on 
the occasion of the making of the de¬ 
mand, there was a sufficient invocation 
in substantial compliance with the re¬ 
quirements of the Mahomedan law. That 
case was a clear authority for the pro¬ 
position that it was not absolutely neces¬ 
sary to address the witnesses saying : 
“Be ye witness to this.” 

In Muhammad Yunus Khan v. Muham¬ 
mad Yusuf (3) the passage in Bailie’s 
Mahomedan Law that _ 

(1) [1864] W. R. 351 Civ. 

(2) [1893] A. W. N. 101. 

(3) [1897] 19 All. aS4={1397) A. W. N. 93. 
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“ invocation of witnesses is not required to 
give validity to that demand, but only in order 
that the pre-emptor may be provided with proof 
in case the purchaser should deny the demand 

was quoted with approval and made the basis 
of the decision. ’’ 

The point arose again in Ganga Pra¬ 
sad V. Ajudhia Prasad (4) in which an- 
’ other Bench considered that the mere 
fact that the demands were made in the 
presence of witnesses taken to the spot, 
without being asked to bo witnesses to 
the demand, was insufficient. Reliance 
was placed on tbe passage in the Hedaj’ah 
and the case of Isivar Chandta Saha (l). 
Unfortunately the attention of the lear¬ 
ned Judges was not drawn to the pre¬ 
vious case of Chhotu v. Husain Baksh (2) 
nor were any other authorities cited. 

The next case of this High Court is 
that of Ahmad Hakim v. Muhammad 
Hikamatullah (5), in which it was held 
that where the plaintiff had made the 
first demand in the presence of the wit¬ 
nesses and had asked them to accompany 
him to the vendee, and made the second 
demand in their presence, their attention 
being drawn to it, “the mere omission 
to ask them in express terms to bear testi¬ 
mony would not be fatal,” Although on 
the facts Ganga Prasad's case was 
distinguished, it is quite clear that if 
that were considered to be an authority 
for the proposition that it was absolutely 
necessary that the witnesses should be 
specifically called upon to bear witness 
to the second demand being made, that, 
case was not followed. Ahmad Hakim's 
case (5) is certainly an authority for tho 
view laid down in ChhoUt's case that tho 
specific invocation of witnesses calling 
upon them to be Witnesses to the demand 
was not an absolutely necessary and in¬ 
dispensable requisite. 

It seems to matter little whether the 
witnesses are brought by the pre-emptor 
from his house or are picked up on the 
way or chosen from those present with 
the vendee. What is necessary is that 
in order to have proof that the second 
demand was duly made there ought to 
be at least two witnesses available to 
support the pre-emptor. Their mere 
presence on the scene, if they were in- 
attentive and did not hear the demand 
being made, so as to be unable to give 

(4) [1905] 28 All. 24=2 A. L. J. 682=(1S05) 
A. W. N. 167. 

(5) .\. I. R. 1927 All. 289=100 I. C. 39=49 
All. 335. 
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evidence in support of it, would of course 
be inauflioient; but so long as they beard 
the demand being made and can bear 
testimony to it, there seems to be no 
defect in the demand. To hold other¬ 
wise would be to reduce the law to an 
absui'd technicality. 

Following the rule laid down in Chho. 
tu*s case (2) and Ahmad Hakims case (5), 
we are of opinion that it was not abso¬ 
lutely necessary for the pre-emptor to 
use words like **Be ye witness to this, 
addressed to the witnesses at the time 
of the second demand ; but that it must 
be fully established that there were at 
least two witnesses present on the occa¬ 
sion who heard the demand and can bear 
witness to the fact when it is denied by 
the vendee. The Mahomedan law of 
evidence has been superseded by the 
Evidence Act and no particular number 
of witnesses are now required for the 
proof of the fact:’ S. 134. Although 
therefore it is not absolutely necessary 
to produce both these witnesses, the fact 
that there were such witnesses who can 
hear testimony must however be satis¬ 
factorily proved. 

Before disposing of the appeal wo ac¬ 
cordingly send down the following issue 
for a finding on the evidence that is al¬ 
ready on the record : 

“ WaB the second demand made in the pre¬ 
face of two witiiessea (other than the pre* 
eraptor and the vendee) who heard the demand 
being made so as to bo able to bear witness 

to it?” 

The Court below should return its 
finding within two months. On return 
of the finding the usual ten days will be 

allowed for objections. 

v.B./r.k. Case remanded. 

A. I. R- 1931 Allahabad 739 
Mukebji and Bennet, JJ. 

Banchhore and oi/iers—Appellants. 


V. 

Bansidhar and Respondents. 

Second Appeal No. 196 of 1928. Deci¬ 
ded on 4th July 1930. 

Bundelkhand Alienation of Land Act (2 of 
1903), S. 16—Simple mortgage by agricul¬ 
turist—Remedy by sale in execution i» barred 

under S. 16. , • . i 

In cases of simple mortgagee by an 
turist. in favour either of an agriculturist or of 
non-agriculturist, 8. 16 of the Act bars any re¬ 
medy bv sale in execution of a simple mort¬ 
gage. The only remedy which such mortgagees 
can avail of. is a simple money decree: d./. «. 
ia26 All. 017 {P. B.), Bel. on.', A. I. 

421, Bef. IP ^iOC 1] 


K. N. Katju—iov Appellants. 

Iqbal Ahmad and Shabbir Hassan —for 
Respondents. 

Bennet, J.—This is a second appeal 
by three defendants, who are trans¬ 
ferees from a mortgagor. The facts 
are that on 19th February 1926 Mt. 
Sarawan the mother and guardian of 
a minor Tundo executed a simple mort¬ 
gage deed for Rs. 775 in favour of the 
plaintiff Bansidhar. Tunde died when 
he was a minor and his widow defendant 
1 Mt. Larhai alias.Raja Beti, executed a 
sale dead of her right to redeem in favour 
of defendants 2 to 6, the appellants be¬ 
fore us. The plaintiff has brought a suit 
to enforce his simple mortgage deed by 
sale. The Court of first instance gran¬ 
ted a preliminary decree under O. 34, R. 
4 but stated that a final decree could not 
be granted because the property c8uld 
not be sold owing to S. 16, Bundelkhand 
Land Alienation Act. In first appeal 
the lower appellate Court has ordered 
that defendants be given six months’ 
time to pay the decretal amount, and if 
they do not do so within that period the 
plaintiff will be entitled to recover the 
money by getting a temporary aliena¬ 
tion of the mortgaged property from the 
Court. The only point taken in second 
appeal by the transferee-defendants is 
that this remedy, granted by the lower 
appellate Court is opposed to the Bundol- 
khand Land Alienation Act, and that 
the suit should have been dismissed be¬ 
cause the civil Court cannot grant any 
decree or give any direction affecting the 
landed property. 

The argument in appeal before us is a 
very simple one, whether S. 16, Bundol- 
kband Land Alienation Act does or does 
not bar the remedy of a simple mortgagee 
to obtain sale of the mortgaged property. 
We have been referred to the Pull Bench 
ruling of Bam Sahai Singh v. Dcbi Din 
(l), in which it was held that where a 
simple mortgage has been executed by 
one member of an agricultural tribe in 
Bundelkhand in favour of another mem- 
her of an agricultural tribe, S. 9 of that 
Act will not apply. This ruling was de¬ 
cided by a majority of two out of three 
Judges. The two Judges in the majority 
both stated that S. 16 of that Act would 
bar the remedy by sale in execution of 
the simple mortgage decree. Wo wore 
also referred to the case of^ Kalka Pra sad 

(lyx. I. K. lO^rAll. 617=^7 I. C. 455(I'.n.; 
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V. Ajudhia Prasad (2). This was a case 
of a mortgage by conditional sale, and 
the remedy granted was foreclosure. 
That however has no direct bearing on 
the case before us which deals with a 
simple mortgage. The learned counsel 
for the plaintiff invited our attention to 
certain remarks of one of the learned 
Judges in Kalka Prasad v. Ajudhia Pra¬ 
sad (2) in which he repeated the view 
which he had held as a Judge in the 
minority in the Full Bench ruling men- 
tioned above. The parties in the pre¬ 
sent case to the mortgage deed are both 
agriculturists. Some doubt has been 
raised in argument of the precise mean¬ 
ing and intention of various sections 
of theBundelkhand Land Alienation Act. 
We consider that the scheme of this Act 
is as follows: Firstly, in regard to 
usufructuary mortgages and mortgages 
by conditional sale made by an agricul¬ 
turist in favour of an agriculturist, no 
restraint is made on such mortgages by 
this Act. Secondly, in the case of usu¬ 
fructuary mortgages and mortgages by 
conditional sale made by an agriculturist 
in favour of a non-agriculturist, S. 6 of 
the Act lays down the restriction that 
the period for which the mortgagee will 
be entitled to hold possession is restric¬ 
ted to 20 years. Thirdly, in the case of 
simple mortgages by an agriculturist in 
favour either of an agriculturist or of non¬ 
agriculturist, in both cases S. 16 of the 
Act bars any remedy by sale in execu¬ 
tion of a simple mortgage. 

In regard to the view which was urged 
by the learned counsel for the plaintiffs, 
respondents that S. 16 only barred a sale 
in execution in the case in which the 
mortgagee was a non-agriculturist, we 
consider that if that had been the inten¬ 
tion of the Act, then a restriction on this 
class of mortgage where the mortgagee 
was a non-agriculturist would undoubt¬ 
edly have been entered in S. 6. The fact 
that there is no such restriction in S. 6 
leads us to conclude that S. 16 is a 
perfectly general section applying both 
to agriculturists and to non-agrioulturists, 
who are mortgagees on a simple mort¬ 
gage. 

For these reasons we allow this appeal 
and we sot aside the decree of the lower 
appellate Court, and we dismiss the suit 
of the plaintiff against defendants 2 to 

'(•2) a", irn. 1929 A'ir421:=121 I. 0. 211=51 
All. 780. 


5, appellants before us with costs in all 
Courts. The only remedy which we grant 
to the plaintiff is a simple money de¬ 
cree. As his suit is within time, the due 
date for payment under the mortgage be¬ 
ing Sambat 1980 (1923) and the suit 
having been brought in 1926, the plaintiff 
therefore is entitled to this^simple money 
decree and that money decree will be 
against the assets of Tunde, if any 
which are in the hands of his widow 
Mt. Larhai, defendant 1. The costs will 
also be allowed to the plaintiff against; 
these assets on this simple money decree. 
Pendente lite interest and interest till 
the date of realization at the rate of 6 
per cent per annum are allowed. 

B.v./r.k. Appeal allowed. 
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Mukerji and Bajpai, JJ. 

Daya Shankar —Plaintiff—Appellant* 

V. 

B. B. k G. I. By. Co. —Defendants— 
Respondents. 

Second Appeal No. 1856 of 1928, De¬ 
cided on 24th April 1931, against deci¬ 
sion of Sub-Judge, Cawnporo, D/- 15th 
Juno 1928. 

^ Tort—Negligence — Where defendant’s 
negligence makes plaintiff less circumspec¬ 
tive plaintiff is not guilty of contributory 
negligence. 

A pereou who finds tho gates of a level rail' 
way crossing open, and is thereby misled into 
thinking the lino safo for crossing, is not bound 
to minute circumspection, and if be is run over 
by a train, the company may be liable to him 
although be did not use his faculties so clearly 
as be might have done under other circum* 
stances. 

There can bo no doubt that where the plaintifi 
is guilty of contributory negligeuce he is not 
entitled to lay the whole of the blame on the 
negligence of the defendant and recover dama¬ 
ges. But where tho defendant’s negligence Is 
such as invites, as it were, the plaintiff to be 
less circumspect, the defendant cannot put the 
blame on tho plaintiff, if he happened to be less 
circumspect than ho would otherwise have been: 
41 Cal. 308. Ref. [P 7^1 0 1, 2} 

5. N. Verma and G. S, Misra for 
Appellant. 

Ladli Prasad Zutshi—ior Respondents. 

Mukerji, J.—This is a second appeal 
by one who was the plaintiff in the Court 
below. By this suit the plaintiff claimed 
against the Bombay, Baroda and Central 
India Railway Company a sum of Rupees 
1,300 as damages. The Court of first 
instance allowed a sum of Rs. 1,200 as 
damages, but on appeal by the railway 
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company the learned Subordinate Judge 
who beard the appeal dismissed the suit 
altogether. 

The allegation in which the suit was 
founded and the facts which have been 
found established by the lower appellate 
Court are these. There was a fair at 
Bithur in the District of Cawnpore. The 
plaintiff was coming from the fair and 
was going towards Cawnpore, At a 
short distance from the Bithur Railway 
Station the plaintiff had to cross the 
railway line. There was a pair of gates 
which was open and permitted the plain¬ 
tiff to cross the railway line. As the 
plaintiff arrived on the rails, travelling 
at a moderate speed of about 7 miles an 
hour, a railway engine coming from the 
direction of the railway station at Bithur 
collided against the plaintiff’s oar and 
broke it. On these facts, the learned 
Subordinate Judge held that the plaintiff 
was guilty of contributory negligence, 
inasmuch as it was the duty of the plain- 
tiff to be circumspect and, on arriving 
near the gate, to look on either side and 
to see if any train or engine was passing. 

In this Court it has been contended 
that the learned Subordinate Judge drew 
a wrong inference from the facts found 
and that there was no contributory negli- 


genco. • , . .i 

There can be no doubt that the matter 

is concluded by English cases and there 

is at least one Indian case which is 

against the respondent. The Indian case 

is Bengal Provincial Railway Company 

V. Oovi Mohon Singh (l). 

There can be no doubt that where the 
plaintiff is guilty ot contributory negli- 
genoe he is not entitled to lay the whole 
of the blame on the negligence of the 
defendant and recover damages. But 
there is another rule of law which says 
'that where the defendants negligence is 
Isuch as invites, as it were, the plaintiff 
to bo loss circumspect, the defendant 
cannot put the blame on the plaintiff, if 
be happened to be less circumspect than 
ho would otherwise ^lavejie^n. This is 
put very clearly in Sir Frederick ^o\\ooks 
Law of Torts, 13th Edn. at pp. 493 and 
494. At p. 493 the learned author puts 
the proposition like this : 

Thoce are certain conditions under ,'vhic 
the normal etandard of a taasonable 
dence is peculiarly difficult to apply, by 'eason 
of one party’s choice of alterna ttveg, or oppor_ 
~(I)“aTi. R. 1914 Oal. 368=41 Cal. 308—23 
I. 0. 738. 


tuuities of judgmonl, being affected by the con¬ 
duct of tho other. ” 

By way of illustration the learned 
author quotes tho case of The Directors 
of North-East Railway Company v. 

(2) at p. 16. The case decided 
is put in the following language by tho 
author : 

“ A person who Rods the gates of a level rail* 
way crossing open, and is thereby misled into^ 
thinking the line safe for crossing, is not bound! 
to minute circumspection, and if ho is run over! 
by a train, the company may be liable to himi 
although he did use his faculties so clearlyj 
as ho might have done under other circum¬ 
stances. ” 

The learned author further at p. 494 

puts the reason of the decision as follows : 

“ One might genetalizeAhe rule in some such 
form as this: not only a man cannot with 
impunity harm others by his negligence, but 
his negligence cannot put them in a worse posi¬ 
tion with regard to the estimation of default. 
You shall not drive a man into a situation 
where there is loss ot risk every way, and then 
say that he suffered by bis own imprudence. 
Neither shall you complain that be did not 
foresee and provide against your negligence.” 

We are of opinion that the principle 
laid down in the oases decided and very 
clearly put by the learned author should 
be adopted as the basis of our deoision, 
and we do adopt it. In the result we 
allow the appeal, set aside the decree of 
the lower appellate Court and restore 
the decree oi the Court of first instance. 
The plaintiff will have his entire costs 
throughout. 

b.v./b.k. Appeal allowed. 

”(2) [18741 7 H. li. 12=43 L. J. Q. B. 185=^30 

L. T. 275=22 W. R. 5G1. 
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SOLAIMAN AND KeNDADL, JJ. 

Bnidratan—Plaintiff—Appellant. 

v. 

Rajpat Singh and oi/iers —Defendants 
—Respondents. 

Second Appeal No. 2059 of 1927, De¬ 
cided on 2nd July 1930, from decree of 
Dist. Judge. Azamgarb, D/- 2Gth August 
1927. 

Agra Pre-emplion Act (11 of 1922), S. 11 

_Transfer of property under a compromise 

decree is not pre*emptible. 

Under the Agri Pre-emption Act sale which 
is pre-emptiblo must strictly bo a sale as defined 
in the Transfer of Property Act, which requires 
the existence of a registered document in ease 
of a transfer of immovable property of tho value 
of Rs. 100 and upwards. A transfer of primerty 
effected under a compromise decree of a Court 
cannot be treated as a sale pre-emptlblo under 
the Act: A.I.li. 1928 All. "“j 7^3 C 2J 
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N, Upadhiija —for Appellanfe. 

A. P. Pandey and M. L. Chaturvedi — 
for Respondents. 

Sulaiman, J. — This is a plaintiff's 
appeal arising out of a suit for pre¬ 
emption. The vendors first sold the 
property on 28th August 1923, but before 
the suit for pre-emption ■was filed they 
retransferred the property to the ven. 
dors on 24th July 1924. The suit for 
pre-emption was however filed, but was 
dismissed on 10th November 1924, on 
the ground that the property had been 
resold. Subsequently a brother of the 
vendees, who had resold the property, 
brought a suit for cancellation of the re¬ 
sale on the ground that the property had 
been acquired with joint family funds 
and could not be retransferred without 
the consent of all the members. This 
suit was ultimately compromised on 8th 
July 1925 and a decree was passed in 
terms of this compromise to the effect 
that the property should come back to 
the families of the vendees. Upon this 
the plaintiff instituted the present suit 
for pre-emption, alleging that tliis was 
in reality a collusive decree, and the 
property had in reality been sold for con¬ 
sideration, The findings of the lower 
appellate Court were not satisfactory, 
and we had to send down certain issues 
for fresh determination. The findings 
that are now returned make it quite 
clear that the resale of 24th July 1921, 
was a genuine transaction, but there is 
also the finding that the compromise of 
8th July 1925, was "really a sale for 
consideration in the form of a compro¬ 
mise, and not a genuine compromise.” 
The learned Judge has further believed 
the oral evidence to the effect that this 
compromise was entered into on payment 
of Rs. 250 to the vendors. 

His findings therefore amount to this, 
that it was not merely a compromise of 
the suit for cancellation brought by the 
brother of the vendees, but in reality a 
consideration of Rs. 250 was accepted 
and the property was transferred to the 
family of the vendees by the vendors. 
But it cannot be denied that this was 
acquired, not by a registered document, 
but by means of a compromise decree 
obtained through a Court of law. 

Under S. 11, Pre-emption Act, a right 
of pre-emption accrues on the sale of a 
proprietary interest in land. S. 4, sub- 
S. (10), lays down that a sale means a 


sale as defined in the Transfer of Pro¬ 
perty Act of 1882. In S. 54, T. P. ActJ 
a sale is a transfer of ownership in ex¬ 
change for a price paid or promised or 
part paid and part promised. Such trans¬ 
fer, in the case of tangible immovable 
property of the value of one hundred 
rupees and upwards can be made only 
by a registered instrument. 

On the finding of the District Judge 
there is no doubt that this transaction 
was a transfer of ownership in exchange 
for a price paid. But the other condition 
required by the section, that it should 
be effected by a registered instrument, 
was wanting. The Transfer of Property 
Act, nowhere speaks of a sale of immov¬ 
able property of the value of Rs. 100 
and upwards as being effected without a 
registered instrument but by means of a 
compromise decree. It therefore seems 
to us that although the transaction was 
a transfer for price it w’as not such a 
transfer as is referred to in S. 64, T. P. 
Act. It was therefore not a sale within 
the meaning of that section. 

In a case of genuine compromise a 
Bench of this Court in Paras Bam v. 
NeJcsai (l) laid down that a sale which is 
pre-omptible must be strictly a sale as 
defined in the Transfer of Property Act,! 
and that a transfer oL property effected' 
under a compromise decree of a Court 
cannot be treated as a sale pre-emptible 
under the Act. We have pointed oufcl 
the additional reason that the definition 
of. sale in the Transfer of Property Act 
requires the existence of a registered 
document in case of a transfer of pro¬ 
perty of the value of Rs. 100 and up¬ 
wards. 

We must accordingly hold that the 
plaintiff has no right to pre-empt this 
property. In view of the finding that 
the proceedings in the Court were of a 
collusive nature we direct that parties 
should bear their own costs throughout. 

k.n./r.K. _ Order accordingly, 

(1) A. I. R. 1928 All. 67=107 l.C. 692=50 All. 

454. 
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Sulaiman, Ag. C. J. and Bajpai, J. 

Bhup Singh and others Plaintiffs 

Appellants. 

V. 

Sheo Shanker and ot/icrs—Defendants 

—Respondents. , . t 

Letters Patent Appeal No. 5 of IJdU, 
Decided on 16th March 1931, against 
decision of Sen. J.. D/. 13th December 
iqcq 

Agra Tenancy Act (1926). S. 82 —Mortgagee 
Putin posse.Bion of plot*, letting them out to 
tenanU in ordinary courte of management 
On redemption tenants do not become tres¬ 
passers and mortgagor has no right to eject 

through civil Court* . 

When mortgagees ate in possession of certain 

plots with full authority to let them out to 
tenanla, and they give them to tenants in the 
ordinary course of their management of tne 
zamindari, the tenants do not become trespassers 
on the redemption of the mortgage, so as to 
entitle the ^MO'tgiBor to eject ■them throu^ the 

civil Court -.SA.h. J. 517 ; 11 I. 

Baleshwari Prasad—ior Appellants. 

K. D. Malaviya and Gopaiji Mahrotm 

— for Respondents. , 

Sulaiman. Ag. C. J,-In this case al¬ 
though the original mortgage was simple 
and the mortgagor was to pay interest to 
the mortgagee, he executed a subsequent 
document in favour of the mortgagee put¬ 
ting him in possession of two plots in lieu 
of interest and authorizing him to cultivate 
those plots or to let them out to tenants. 
No question was raised before the learned 
Judge of this Court that this document 
was for any reason invalid. 1“ Jbe ordi¬ 
nary course of the management the mort- 
gagee let out these plots to defendants 3 
and 4 The plaintiffs redeemed the mort- 
gage out of Court, but instead of suing 
The tenants in the Revenue Court for their 
eiootmenb, in ease they bad such right, 
they brought a suit for possession in the 
civil Court impleading the mortgagees 
also. The first Court dismissed the suit 
holding that the tenants could be ejected 
by the Revenue Court only. The lower 
appellate Court took a contrary view. A 
learned Judge of this Court has overruled 
the view of the lower appeUate Court and 
restored the decree of the first Court. 

We are of opinion that the view taken 
by a learned Judge of this Court is per- 
ieotly right. The plaintiffs ’bad 
authority to the mortgagees either to 
cultivate the plots themselves or to let 
them out to tenants. They let them out 
to tenants. The redemption of the mort¬ 


gage put an endJio the mortgage of tho 
proprietary interest, but that did no 
make the agricultural tenants trespassers 
from that date. It is not necessary for 
us to express any opinion as to whether 
theso tonants oaD> as the law now stands 
be or be notjejected by the Revenue Court. 
It is however obvious that the only 
remedy, if any, which the plaintiffs have 
is to eject these'tenants through the Re¬ 
venue Court. The learned advocate for 
the appellant relies on the ease of Bam 
Chand v. Baj Satis (!)• On the other 
hand the learned advocate for the res¬ 
pondent relies on the case of the Coi- 
lector of Basti v. Sarnam Gharak (2). 

We think that when the mortgagees 
were in possession of those plots and bad 
full authority to let them out to tenants 
and they gave them to tenants in the 
ordinary course of their management of 
the zamindari, these latter tenants did 
not become trespassers on the redemption 
of the mortgage so as to entitle the plain¬ 
tiffs to sue them for ejectment through 
the civil Court. The appeal is accord- 

ingly dismissed with costs. 

s.N./b.K A vveal dismissed. 


(1) [1906) A.W.N. 241=3 A.L.J. 617. 

(2) [1911] 11 I-O- Ql*^- 
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Sulaiman, Ag. C. J. and King, J. 

L. Mahesh Prasad —Plaintiff Appel¬ 
lant. 

V. 

Jagannath Chouhe and oi/icrs—Defen- 
dants— Respondents. 

Letters Patent Appeal No. 34 of 19d0, 
Decided on 15th May lfl31 from judgment 
of Niamatullab, J.. D/- 21at January 
1930, in Second Appeal No. 1309 of 1928. 

❖ Hindu Law— Debts— Manager—Loan for 
camel for carrying loads for hire to supple¬ 
ment income of family is binding. 

Where a katta ol a joint Hindu family was 
compelled to supplement bis income and bo did 
so bv transporting loads on a camel for bite. 
The camel for which the loan was incurred was 
not the first camel which the karta had om- 

ployed in that rnaDncr* « 

Held : that tho karta acted in reasonable and 
prudent way for the benefit 'oi the family > the 
loan was legally justified and it was not neoes* 
saty for binding the joint family property that 
tbe loan should have been incurred for P’J'* 
pose of ancestral business ; A. I. 19-28 
464 (P.B.). Foil. ; A. I. B. 1931 P. C. 136, lief. . 
A. I. R. 1928 All. 403 and 447, Dus. ^ g] 

A. Sanyal — for Appellant. 

S. B. L. Gane—for Respondents. 







King, J. The only point for deter¬ 
mination in this appeal is whether an 
item of Rs. 86 out of the consideration 
for a mortgage executed by Sunder on 
20th November 1916 is for legal neces- 
sity, or for the benefit of the joint Hindu 
family consisting of Sunder and defen¬ 
dant 3 who was a minor, so as to bind 
defendant 3. 

^ The mortgage was executed by Sunder, 
the manager of the joint family, as secu- 
rity for a loan of Rs. 128. Out of this 
amount the Court below has found that 
the payment of Rs. 43 has not been 
proved. The balance of Rs. 85 was re¬ 
cited in the mortgage deed to have been 
borrowed for purchasing a camel, and 
the plaintiff and a witness of his deposed 
that Sunder did in fact buy a camel with 
the money lent. The only question is 
whether Sunder was legally justified in 
creating the mortgage upon the joint 
family property for the purpose of buying 
the camel. 

This second appeal first came before a 
single Judge of this Court who stated that 
the facts found by the lower appellate 
Court, which must be accepted in decid¬ 
ing the second appeal, are ; 

“ That Sunder cultivated about 3 or 4 bighas 
of land and bad a camel which was used as a 
pack animal let out on hire. The slender 
resources of the family were, to a certain extent, 
supplemented by what was earned as hire of the 
camel for carrying loads.” 

The lower appellate Court took the 
view that although Sunder may have 
been carrying on the business of carry¬ 
ing loads on the camel for hire it was 
necessary for the plaintiff to prove by 
satisfactory evidence that it was a busi¬ 
ness which had been carried on by Sun- 
der’s father or in the family, and that the 
plaintiff had failed to prove these facts. 
In the result the lower appellate Court 
dismissed the plaintiff's suit altogether. 

The learned single Judge of this Court 
stated that while he was not prepared 
to endorse the view expressed by the 
learned Subordinate Judge in its entirety 
be did not think be should differ in second 
appeal from the conclusion arrived at by 
him. He relied upon the cases of In¬ 
spector Singh v. Kharak Singh (l) and 
Raian Chand v. Ram Kishan Murarji (2), 
as laying down the law that the karta 
of a joint Hindu family is not justified in 

A.I.R. 1928 All. 403=112 I.C. 881=50 All. 

776. 

(2) A.I.R. 1028 All. 447=114 I.C. 743. 
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starting new ventures by contracting 
loans even if such ventures are likely ta 
prove of some benefit to the family ; and 
that the benefit which may make the 
loan binding on the family should be of 
a defensive character. Unfortunately the 
subsequent Full Bench ruling of this 
Court in/uj/ai Narainy. Mathura Das 
(3) was not brought to the notice of the 
learned Judge. In that case it was held 
by the Full Bench that in order to sus¬ 
tain an alienation of joint family pro¬ 
perty made by the managing member of 
the family the transaction must be one 
which is for the benefit of the estate and 
such as a prudent owner would have 
carried out with the knowledge available 
to him at the time. Transactions justi¬ 
fiable on the principle of “benefit to the 
estate” are not limited to those transac¬ 
tions which are of a defensive nature. 
The two rulings mentioned above on 
which the learned Judge relied, were re¬ 
ferred to and not followed. In the pre¬ 
sent case I think it is clear that Sunder 
who bad only about 3 or 4 bighas of cul- 
tivation and a family consisting of 3 or 4 
members, was compelled to supplement 
his income and he did so by transporting 
loads on a camel for hire. The camel for 
which the loan in question was incurred 
was not the first camel which Sunder had 
employed in this.manner. The purchase 
of the camel on this occasion therefore- 
was not a new venture. Presumably 
Sunder must have found the business 
profitable, otherwise he would not have 
bought another camel after the previous 
one had died. There is certainly no evi¬ 
dence that the business of carrying loads 
on camels was an ancestral business but 
on the principle laid down in the Full 
Bench ruling it is not necessary for tbei 
purpose of binding the joint family pro¬ 
perty that the loan should be incurred 
for the purpose of an ancestral business. 
On the facts of this case it appears to 
me that Sunder acted in a reasonable and 
prudent manner for the benefit of tbo 
family and that the family must have 
benefited by his purchase of the camel, 
and I see no reason why the loan should 
not be treated as binding upon the 
family. When the lower appellate Court 
held that it was not proved that the 
business had been carried on “by Sunders 
father or in the family” we take it to 

(3) A.I.R. 1928 AIJ. 464=116 1.0. 484=50 All. 

969 (F.B.j. 
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mean that it was not proved that the 
business was carried on by his father or 
by other members of his family. There 
was no doubt about it that Sunder him¬ 
self was carrying on the business and 
had been carrying it on for some time 
before the loan in question. 

I would therefore allow the appeal to 
the extent of finding the mortgage valid 
and binding as to Rs. 85 as the principal. 
The first Court has found the rate of 
interest agreed to in the mortgage.deed 
to be penal and excessive and has reduced 
it to 12 per cent per annum simple in¬ 
terest. I consider this rate to be reason¬ 
able. 

I would accordingly decree the plain¬ 
tiff’s claim for Es. 85 as principal, and 
extend the time for payment until one 
week from today. Simple interest at 12 
per cent per annum should be allowed up 
to the date fixed for payment, and there¬ 
after at 6 per cent per annum until reali- 
isatioD. The plaintiff-appellant should 
got proportionate costs in all Courts. 

Sulaiman, Ag. C. J.—I concur and 
would only like to add that in Rattan 
Chand v. Sri Thakur Ram Kishen Mnrarji 
(2) I expressed a view contrary to that 
expressed in Inspector Singh v. Khatak 
Singh (l), and at some length gave rea¬ 
sons in support of my view but only 
agreed to follow the other view for the 
sake of introducing uniformity (p-781). 
The subsequent Full Bench ruling m 
Jagat Narain v. Mathura Das (3) and 
perhaps also the Privy Council ruling in 
Ram Krishna Uurarjih. Ratan Chand 
(4) have materially altered the position. 

By the Court,— We accordingly allow 
the appeal and decree the plaintiff e claim 
for Rs. 85 as principal. We extend the 
time for payment until one week from 
to-day. Simple interest at 12 per 
per annum is allowed up to the date fixed 
for payment, and thereafter at 6 per cent 
per annum until realization. The plain¬ 
tiff-appellant will get proportionate costs 

in all Courts. , 

v.B./r.K. Appeal allowed. 


(4) A.I.R. 1931 r.G. 136=13^ I.C. 013—58 l.A 
173=:=63 All. 190. 
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Sulaiman, Ag. 0. J. and King, J. 

Bishunath Petitioner. 

V. 

Sarju Rai and others —Opposite Parties. 
First Appeal No. 173 of 1930, Decided 
on 13th May 1931, against order of Dist. 
Judge, Gbazipur, D/- 26th April 1930, 

Probate—Proceeding at fir^t conte»lea — 
Compromise entered into subsequently cannot 
be embodied in probate. 

Where a proceeding relating to the granting 
of a probate at first contested but subsequent' 
ly is compromised, the terms of the compromise 
cannot bo incorporated in the probate or in the 
order of the Court : A- I. R. 1919 P. 0. 79 ; 59 
J. C. 344 and 1 I. C. 573, Dist. ; 7 I. C, 740 and 
1 P. L. J. 377, Bel. on. fP 746 0 1, 2] 

Harbans Sahai —for Petitioner. 

A. P. Pandey —for Opposite Parties. 
Sulaiman, Ag. C. J.—This is an ob- 
joctor’s appeal from an order granting 
probate but not annexing to the probate 
a copy of a compromise entered into bet¬ 
ween the parties. At first the proceeding 
was a contested one but the parties filed a 
compromise under which they admitted 
the genuineness of the will and the exist¬ 
ence of a sound disposing mind of the 
testator. The compromise proceeded to 
divide up the estate into two portions 
and to pub the parties into separate pos¬ 
session of them with power to get muta¬ 
tion of names effected through the Re¬ 
venue Court. The request was that the 
Court should decide the case in terms of 
the compromise and should embody the 
compromise in its decree. 

The learned Judge came to the conclu¬ 
sion that inasmuch as the genuineness of 
the will and the power of the testator to 
execute it wore admitted and inasmuch as 
he was satisfied on the eVidenoo produced 
by the applicants that the will bad been 
validly executed bo ordered that a pro¬ 
bate with a copy of the will annexed be 
granted to the applicant. He did not 
direct that the compromise should either 
be incorporated in the probate or be an¬ 
nexed to it in the form of a schedule. 
The objector comes up in appeal and it is 
contended on his behalf that the Court, 
below* should have disposed of the dis¬ 
pute between the parties in strict accord¬ 
ance with the terms of the compromise. 

In the first place, it is quite clear that 
as a proceeding in a contested case will 
result in a judgment in rem the Court 
cannot act merely upon the consent of 
the parties before it so as to shut out an 
inquiry into the genuineness and due 
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execution of the will itself. The main 
issue before the Court is the question of 
the proof of the valid execution of the 
will and all other matters are outside 
that inquiry. The Court has to be 
satisfied as to this issue before it grants 
probate and it is wholly immaterial whe¬ 
ther the parties desire to compromise 
their dispute or not. 

Of course, if the defendant at any 
stage withdraws his objection, whether 
under a compromise or otherwise the 
proceeding may become a noncontentious 
one, in which case the probate will be 
granted in the common form. The 
learned advocate for the objector relies on 
the case oUlemanta Kumari Debi Y.Mid^ 
napore Zamindari Go, (l). which has been 
followed in Bai Monghibai v. Bai Ravi- 
hhalaxini (2) and Kamal Kumari Devi v. 
Narcndra Nath Mukerji (3) and contends 
that the proper course was to introduce 
the agreement in a schedule attached to 
the probate. The case before their Lord- 
ships of the Privy Council was one relat- 
ing to a regular suit in which the private 
rights of the parties to it were in dispute. 
Furthermore, that was a case before the 
amendment of the Bogistration Act when 
in view of the opinion previously ex¬ 
pressed by their Lordships of the Privy 
Council a decree of the Court could em¬ 
body the terms of the compromise relat- 
ing to properties which were other than 
the subject matter in suit. On the other 
hand, there are the cases of Kunja Lal 
Choudhary v. Kailash Chandra Chow- 
dhurij {4} and Janakbati Thakurainy. 
Oajanand Thakur (5), where it was re¬ 
marked that the Court cannot embody 
the terms of the compromise. 

The Kegistration Act has now been 
amended and S. 17 (2) sub-head (6) now 
makes it clear that consent decrees and 
orders comprising immovable property 
other than that which is the subject- 
matter of the suit are no longer exempt 
from registration. It is therefore quite 
obvious that any agreement affecting im- 
Imovable property which is not the sub¬ 
ject-matter of the suit cannot be incorpo¬ 
rated in an order of the Court because it 
would require registration. 

_It also ap pears that it will be contrar y 

(I)’aA.'R. 1919 P.O. 79=53 1.0. 534=46 I.A. 

240=47 Cal. 485 (P.C.). 

<2) [1920] 69 I.C. 344. 

(3) [1909] 1 I.C. 573. 

(4) [1910] 7 I.C. 740. 

<6) [1917] 1 Pat. L.J. 377=37 I.C. 12. 
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to public policy to introduce into the 
probate that is granted to the executor 
terms of a private compromise that 
might have been arrived at between him 
and any objector. So long as it is not 
revoked the probate is conclusive against 
the whole world and private arrange¬ 
ments between the parties ,in a proceed-^ 
ing would be quite out of place in it. 

The form of probate which is prescribed 
in Sch. 6 attached to the Succession Act 
does not admit of the incorporation of 
private .terms like the division of the 
estate of the testator and the putting of 
each party into separate possession of it. 
We think that the learned Judge was 
right in not allowing the private com¬ 
promise to be embodied in the probate or 
in the order of the Court. The appeal is 
accordingly dismissed with coats. 

S.n./r.K. Appeal dhviissed. 
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SULAIMAN, AG. C. J. AND BAJPAI. J. 
Thakur Prasad —Objector—Appellant. 

V. 

Kanhya Lal Bhargava and another — 
Decree* holder—Respondents. 

Execution First Appeal No. 139 of 
1931, Decided on 18th May 1931, against 
decision of Sub-Judge, Mirzapur, D/- 22Dd 
December 1930. 

Civil P. C. (1908), O. 22, R. 9 — Non- 
compliance with procedure as to bringing 
legal representatives on record within three 
months is mere irregularity so long as decree 
passed in suit is as between living persons — 
Execution Court cannot refuse to execute 
decree on ground if such irregularity is com¬ 
mitted—Execution, decree binding. 

No doubt if no application for substitution is 
filed within the time fixed by law, there is an 
abatement of the suit ; but that abatement can 
be set aside on sufficient cause being shown, and 
the time can be extended under S. 5, Lim. Act. 
When the Court substitutes the names of the 
heirs in place of the deceased, it indicates that 
either the Court believed that the death bad 
taken place within three months of the applica¬ 
tion or that there was sufficient cause for ex¬ 
tension of time. Even if the attention of the 
Court is not drawn to the circumstance that 
the death had taken place more than three 
months before any application for substitution 
was made the omission would be an irregu¬ 
larity in the procedure adopted by the Court. 
Non-compliance with the procedure laid down 
in 0. 22, would not involve an utter want of 
jurisdiction, but would be a mere iriegulatity, 
so long as the decree passed is between living 
persons. The execution Court must execute 
the decree as it finds it and cannot refuse to 
execute it on the ground that there was some 









THAKUR Prasad v. Kanhta Lad (Sulaiman. Ag. C. -T.) Allahabad 747 


1931 

irregularity committed ia the suit before it was 
passed. ' ■' 

A. P. Bagehi—ior Appellant. 


Sulaiman, Ag. C. J. -Abinash Chan¬ 
dra was the sole plaintiff in a suit for 
sale on the basis of a mortgage deed. 
Under a compromise between the parties 
a preliminary decree for sale was passed 
on 13th September 1918. Abinash Chan¬ 
dra died some time about 1923 and his 
sons were substituted in his place as his 
heirs. They on one occasion applied for 
the preparation of the final decree, but 
their application was dismissed for de¬ 
fault. Subsequently they transferred 
their rights to Kanhya jLial who filed a 
fresh application for the preparation of 
the final decree on 6th January 1926 
against the mortgagors, Sita Bam and 
others. There was no objection taken 
and a final decree was passed on 1st 
July 1926 in favour of Kanhya Lai and 
against Sita Bam and others. It was 
after the passing of this final decree that 
the present appellant Tbakur Prasad in 
execution of a simple money decree 
against the mortgagors got their supposed 
interest put up for sale, and he pur¬ 
chased it in 1927. 

When Kanhya Lai applied for execu¬ 
tion of the decree on 2nd April 1929, ob¬ 
jections were filed on behalf of Tbakur 
Prasad, but they were dismissed on 17tb 
December 1929. On a fresh application for 
execution fresh objections were filed on 
11th February 1930 in which it was ex¬ 
pressly asserted that Abinash Chandra 
had died and his heirs had not been 
brought on the record within three 
months of bis death, and the suit had 
accordingly abated and the final decree 
passed was a nullity. On 22nd February 
1930 the execution Court dismissed the 
objection, holding that Tbakur Prasad 
had no locus standi to raise this point 
under S. 47, Civil P. C.. in the execution 

department. 

On a fresh application for execution, 
Thakur Prasad has again raised the same 
objection which has been dismissed by 
the learned Subordinate Judge on the 
ground that the present objection in 
view of the previous orders is not now 
ontertainable. The learned advocate for 
the objector contends that the question 
of the exact time of the death of Abinash 
Chandra should be gone into inasmuch 
as if he had died more than three months 


before any application for substitution of 
names was made, the suit had abated 
and the decree passed in that suit was a 

nullity. , 

No doubt if no application for substi¬ 
tution is filed within the time fixed by 
law, there is an abatement of the^ suit ; 
but that abatement can bo set aside on 
sufficient' cause being shown, and the 
time can be extended under S. 6, Lim. 
Act. The fact that the Court substituted 
the names of the heirs in place of Abi¬ 
nash Chandra indicates that either the 
Court believed that the death had taken 
place within three months of the appli¬ 
cation, or that there was sufficient cause 
for extension of time. Even if the atten¬ 
tion of the Court was not drawn to this 
circumstance, the omission would bo an 
irregularity in the procedure adopted by 
the Court below. Non-compliance with 
the procedure laid down in O. 22 would 
not involve an utter want of jurisdiction, 
but would be a mere irregularity, so long 
as the decree is passed as between living 

persons. • 

The appellant cannot get over the fact 

that the final decree was passed against 
his predecessors-in-titlo and in favour of 
Kanhya Lai at a time when those parties 
were before the Court and were fully re¬ 
presented. Such a decree, so long as it 
is not set aside, is not a nullity, and the 
execution Court certainly cannot go be¬ 
hind it. The remedy of the appellant, if 
any case of fraud wore made out, may bo 
by a separate suit. The execution Court 
must execute the decree as it finds it and 
cannot refuse to execute it on the ground 
that there was some irregularity com¬ 
mitted in the suit before it was passed. 
This is nob a case of a decree against a 
dead person which is of course a nullity, 
bub is a case of a decree passed against 
living persons who are bound by the de¬ 
cree so long as it is not set aside. 

Wo also think that in view of the pre- 
vious orders of the execution Court, dated 
22nd February 1930, the present objec¬ 
tion is barred by the principle of res 
judicata. The objector had raised the 
very point that the decree had abated 
and was nob executable, and the execu¬ 
tion Court held that bo had no locus 
standi to raise the point in the execution 
department. That order became final. 
He is accordingly bound by that order. 
On both these grounds we are of opinion 
that the appeal must fail, and it is here- 
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by dismissed under O. 41, R. 11, Civil 
P. G. 

P.N./r.K. Appeal dismissed. 
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Mukerji and Bennet, JJ. 

Paleshwari Parsad Pal — Plaintiff — 
Appellant. 

V. 

Jai Karan and anotkei —Defendants— 
Respondents. 

First Appeal No. 510 of 1928, Decided 
on 31st March 1931, against decision of 
Sub-Judge, Basti, D/- 4th September 
1928. 

(a) Hindu Law—Alienation — Legal neces¬ 
sity—Raising money by mortgage for Specu¬ 
lative litigation even by head of joint family 
—Mortgage not binding on family. 

Where money is raised by a member of the 
family by mortgage of family property, even if 
he bo the bcid of the family, for a speculative 
litigation, which is to benefit the family only 
in the case of its success, it cannot be said that 
the mortgage was created for family necessity: 
A. I. R. 1923 All. 298 and A. I. R. 1928 All. 45i 
{F. B.), Rel. on. [P 750 C 1] 

(b) Hindu Law—Joint family — Mortgage 
by head of family or member for speculative 
litigation—No benefit to family — Family is 
not liable under mortgage decree. 

Whore money is raised by a member of joint 
family or by the head by mortgage of family 
propertv for speculative litigation which is to 
the benefit of the family only in the event of 
its success, the other members of the family are 
not bound by a decree on the same unless such 
members obtain a benefit equal to or exceeding 
in value the amount of decree. [P 750 C 1] 

Bam Nama Prasad—(or Appellant. 

K L. Banerji and JIarnandan Prasad 
“for Respondents. 

Mukerji, J-—This appeal has arisen 
out of a suit brought by the appellant 
Pateshwari Parsad Pal, a minor, in the 
following circumstances: 

One Mahadeo Parsad Pal had three 
brothers Bankey, Harihar and Dan Baha¬ 
dur. Dan Bahadur, who was a stepbro¬ 
ther of Mahadeo Parsad Pal, succeeded 
to a taluka property, which originally 
belonged to his father-in-law under a 
will. Dan Bahadur died sometime in 
1906. His widow was Mt. Sukhpal Kun- 
war and his daughter was Mt. Balraj 
Kunwar, and Mt. Balraj Kunwar’s son 
was Adya Bakhsh. Mahadeo Parsad 
Pal, being the eldest of the brothers, 
believed that he had a substantial cUfm 
to the property of Dan Bahadur. The 
taluka was known as that of Dandi- 
kaohh. The litigation for the taluka 
property was a costly affair, and Maba- 
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deo Parsad Pal had not got money. He 
and his brothers Harihar and Bankey 
raised some money and fought out a case 
in the mutation department with Adya 
Bakhsh, who claimed the property by 
virtue of a will from his maternal grand¬ 
father, Dan Bahadur. In the mutation 
department Adya Bakhsh was successful, 
and then Mahadeo Parsad Pal thought of 
instituting a suit in the civil Court at 
Partabgarh. To raise money for the 
litigation be executed the bond of 18th 
March 1911 in favour of the respondent 
Jai Karan’s father Razawand Singh. By 
this document, Mahadeo Parsad Pal 
mortgaged five properties in the District 
of Basti, which were a part of his an¬ 
cestral property, and one village of the 
taluka property to which he was laying 
claim. At the date of the mortgage 
Mahadeo Parsad Pal's son, Raj Bahadur, 
was alive and was an adult. He was 
not made a party to the mortgage. 

A suit was actually filed by Mahadeo 
Parsad Pal on 17th Juno 1912. Appar¬ 
ently he required more money, and one 
Seth Kandhaiya Lai of Jubbulpore ad¬ 
vanced some money as a transferee of a 
part of the taluka property, and he was 
impleaded in the suit as a co-plaintiff 
with Mahadeo Parsad, by virtue of an 
order dated 15th October 1913, 

The suit succeeded in the Court of the 
Subordinate Judge on 2nd May 1914, 
but it was lost on an appeal by Adya 
Bakhsh and on an appeal by his mother 
Mt. Balraj Kunwar (there are two ap¬ 
peals). The learned Judicial Commis¬ 
sioners delivered judgment on 29th June 
1917. An attempt was made by Maba- 
deo Parsad Pal to file an appeal before 
their Lordships of the Privy Council, 
and an application was made to the 
Judicial Commissioners of Lucknow for 
leave to file an appeal. In the mean- 
while, the litigants came to terms, and 
by an agreement dated 10th August 1022 
it was agreed between on the one hand 
Mahadeo Parsad Pal and Kandhaiya Lai 
bis transferee, and Adya Bakhsh and his 
mother Balraj Kunwar on the other, that 
\dya Bakhsh should have one of the 
properties in the taluka estate absolutely 
for himself, that be should have a life 
estate as regards the rest and that on 
his death, 10 annas share in the property 
should be taken by Kandhaiya Lai and 
6 annas by Mahadeo Parsad Pal. The 
agreement was placed before the learned 
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Judicial Commissioners and by their 
order dated 21sb August 1922 the agree¬ 
ment ^as recorded and was made a part 
of the decree. 

It has happened since that Adya 
Bakhsh died on 16th February 1928 and 
Kandhaiya Lai and Mahadeo Parsad Pal 
hive taken possession of the property 
over which Adya Bakhsh had only a 
life interest. 

Now we go back to what led to the 
present suit. 

Razawand Singh having died, his^ son 
Jai Karan, respondent 1, filed a suit in 
1923 for the sale of the mortgaged pro- 
petty. To this suit Mahadeo Parsad 
alone was party. It was decreed ex 
parte oq 29th September 1924. The 
decree was taken for execution to the 
district of Basti, because, as we have al- 
ready stated, five villages in the district 
of Basti were among the properties mort¬ 
gaged. Thereupon the plaintiff, who is a 
son of Raj Bahadur and a grandson of 
Mahadeo Parsad, instituted the suit out 
of which this appeal has arisen, to ob¬ 
tain a declaration that the properties in 
Basti. ordered to bo sold by the mort- 
cage decree of 1924, were not liable to 
be sold being an ancestral property m 
which the plaintiff had a share. 

The defence to the suit was various. 

It was alleged that the property was the 
self-acquired property of Mahadeo Par¬ 
sad Pal, and the plaintiff had no interest 
in it, that the plaintiff was born after 

tha execution of the mortgage, that the 
mortgage had heen oxeoutod 'o' >08“'; 
necessity, and the 

bv the transaction. One of tlio points 
taken hy the plaintiff was that the mort- 

gage deed had not been properly regis¬ 
tered, and in answer to that defendant 1, 

Jai Karan ploadod^that there was a valid 

registration. ' , , . n 

The learned Subordinate Judge held 
that the property was joint Pro¬ 

perty, that it was not proved that the 
plaintiff was alive at the date of the 
mortgage, that the registration of the 
document was good, and that there wa 
no legal necessity for the loan. The 
learned Subordinate Judge however hold 
that the plaintiff bad been benefited by 
the transaction of the mortgage, l^^smuch 
as be would sneoeed as an heir to nis 
grandfather, and therefore be was bound 
to pay the debt which the grandfather 
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incurred in order to acquire the property 
in Partabgarh. The learned Judge ac¬ 
cordingly dismissed the suit. 

In the present appeal the question of 
registration has not been re-agitated, 
nor has the question as to when the 
plaintiff was born. For respondent 1. it 
has not been urged that the property m 
suit is the self-acquired property of 
Mahadeo Parsad Pal. We therefore take 
it that the property in suit is the joint 
family property of the plaintiff and 
Mahadeo Parsad Pal. It being common 
ground that Raj Bahadur was alive in 
1914, and if it be not proved that be 
was a consenting party to the mortgage, 
the plaintiff would be entitled to im- 
neach it. The learned Subordinate Judge 
made a casual remark that the mortgage 
deed bad been executed with the consent 
of Raj Bahadur. The learned counsel 
for respondent I'tried to support this 
finding, bub he could not point out that 
he ever had raised the plea m the Court 
below, that the mortgage had been exe 
cuted with the consent of Raj Bahadur. 
It was a question of fact, and as such had 
to be pleaded specifically. The 
had no notice of such a plea and could 
not adduce any evidence. Be^des the 
‘evidence on which the lower Court ex¬ 
pressed the opinion that Raj Bahadur 
was a consenting party to the 
does not support the lower 
statement of the witness J^^ngal Parsad 

which will be found at p. 
record, that the brothers of Mahadeo 
Parsad “opined that some “ahajan 
should be searched and a biraa should be 
written to him and civil suit should be 
fought” does nob support a finding tnat 
Raj Bahadur was a consenting party to a 
mortgage on the ancestral property, in 
the district of Basti. To start with, 
among the brothers of Mahadeo Parsad 
was not his son Raj Bahadur. Then the 
suggestion was that money should be 
raised on the security (bima) of the pro¬ 
perty sought to be acquired, and there 
was no suggestion that money should be 
raised by mortgage of ancestral and 
joint family property. We have looked 
through other portions of the statement 
of Mangal Parsad and are of 
that it has not heen established that Kaj 
Bahadur was a consenting party to the 
mortgage. Under the oiroumstancos it is 
conceded, that it is established law so 
far as this Court is concerned, that it is 
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open to the plaintiff to question the vali- 
dity of the mortgage of 1911. 

On the question of legal necessity it is 
obvious that there was none. We have 
already mentioned the fact that when 
the litigation between Mahadeo Parsad 
Pal and Adya Bakbsh was in the Revenue 
Court, Mahadeo Parsad Pal and his bro¬ 
thers Bankey and Harihar mortgaged 
their property to raise a lean to fight 
out the ease. The mortgagee, Bhagwan 
Das Naik, brought a suit for sale and 
failed on the contest of the sons of one 
of the brothers of Mahadeo Parsad Pal. 
The judgment of this Court will be found 
in Bhagican Das Naik v. Mahadeo Par¬ 
sad Pal (l). Most of what was said in 
that judgment would apply with force to 
the facts of this case. This decision 
found the approval of the Full Bench 
case of Jagat Naram^. Mathura Das 
(2): see remarks at p. 815 (o/26 A. L. J.) 
There can bo no doubt therefore that 
where, as in this case, money is raised 
by a member of the family, even if he 
bo the head of the family, for a specula¬ 
tive litigation, which is to benefit the 
family only in the case of its success, it 
cannot be said that the mortgage was 
created for family necessity. In this 
particular case, the benefit, to bo ac. 
(juired as the result of this speculative 
litigation, was to accrue not to the 
whole family, namely Mahadeo Parsad 
Pal, his son and grandson, but to Maha¬ 
deo Parsad individually. In the circum¬ 
stances it is clear that the mortgage of 
1911 was not binding on the family 
estate. 

It has however boon pointed out that, 
in the events that have happened, a sub¬ 
stantial property, being G annas of the 
taluka of Dandikachh, has been acquired 
by Mahadeo Parsad Pal, and according 
to the valuation of Mahadeo Parsad’s 
suit filled against Adya Bakhsh, the six 
annas property is worth nearly two 
lakhs of rupees. The plaintiff as the 
only heir-at-law of Mahadeo Parsad Pal 
has every chance of succeeding to the 
share of the taluka. In the oircum- 
stances, it has been urged by the learned 
counsel for respondent 1, that the plain- 
tiff is bound to pay the debt. It was 
only on this ground that the suit of the 

(]J A.’I. R. 1923 All. 298=71 1. C. 959=45 
' All. 390. 

(o) A. I. R. 1928 All. 154=110 I. 0. 484=50 
All. 9C9 (F. B.l. 


V. Jai Karan (Mukerji, J.) 1931 

plaintiff-appellant was dismissed by the 
Court below. 

As against this argument it may be 
pointed out that the plaintiff may suc¬ 
ceed: (1) if he survives his grandfather, 
and (2) if the grandfather does not be¬ 
queath the property to any other person; 
and (3) if the grandfather leaves the 
property unencumbered to the extent to 
be worth the amount due to respondent 1 
under the decree. 

We have given all these arguments 
their proper weight, and have come to 
the conclusion that it would bo highly 
unjust to allow the plaintiff to succeed 
unconditionally in this case and to escape 
payment of the debt which wont sub¬ 
stantially to help his grandfather to suc¬ 
ceed in the litigation, if ultimately the 
plaintiff succeeds to that property at 
Partabgarh. We accordingly have de¬ 
cided to grant the plaintiff only a con¬ 
ditional decree leaving it open to him, 
as it is open to his grandfather, to pay 
up the decree at any time he likes. 

In the result wo allow the appeal and 
grant the plaintiff the following declara¬ 
tion: 

, The decree No. 290 of 1923, dated 29th 
September 1924, passed by the learned 
Subordinate Judge of Partabgarh, in 
favour of Jaikaran and against Itlahadeo 
Parsad Pal will not be executable against 
the properties in the district of Basti 
unless and until the plaintiff succeeds 
to the property of the taluka of Dandi¬ 
kachh, or a portion of it, as an heir to 
or donee or legatee or transferee of his 
grandfather, the property to which the 
plaintiff succeeds being equal to or more 
in value than the amount of the decree 
then due. It will be open to the plain¬ 
tiff to pay up the decree of respondent 1, 
Jaikaran, at any time he pleases. We 
may explain once more the decree which 
we grant. It is only in the case of plain¬ 
tiff obtaining a benefit which is equal to 
or exceeding in value the amount of the 
decree, that be will be liable to pay the 
decretal amount due on the property 
mortgaged. It will be for the Court 
executing the mortgage decree to decide 
whether the conditions laid down by us 
have been fulfilled or nob. The plaintiff 
has substantially succeeded and will 
have his costs throughout. The tempor- 
ary injunction issued against Mahadeo 
Parsad Pal that he is not to alienate his 
Partabgarh property till the disposal of 
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the appeal is hereby dissolved. Maha- 
deo Parsad Pal ■will pay his own costs of 
this appeal. 

■y.B./B.K. Order accordingly. 
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SULAIMAN, AG. C. J. and BAJPAT, J. 
Ravi Chandra Brij Lai —Plaintiff-*" 
Applicant. 


V. 

Manohar Das Ram Prasad — Defen¬ 
dant—Opposite Party. 

Civil Eovn. No 191 of 1930, Decided 
on 16th April 1931, against decree of 
Small Cause Court Judge, Cawnpore, 
D/- 25th January 1930. 

❖ (a) Civil P. C. (1908). Sch. 2. Para 20 — 
Award delivered out of Court—Member* of 
certain committee agreeing that decision by 
committee on any dispute relating to business 
or dealings between members would be bind¬ 
ing on them —Committee has no powers to 
leave decision of any matter entirely in the 
hands of one or more of its members. 

When the members of a certain committee 
itndcrtako that they would abide by the decision 
of the committee on any dispute relating to 
business or dealings between the members, the 
committee has no power to leave the decision 
of^ny matter entirely in the hands of one or 
inore of its members. If the committee does 
that, tbo award made by some of the members 
cannot bind a party who docs not acquiesce in 
the disposal of the dispute in this way and the 

Court can rightly refuse to file it. (P 762 C Ij 
(b) Arbitration—Delegation of duty. 

The delegation of ministerial acts and duties 
can certainlv be made by an arbitrator, but 
unless expressly authorized to do so the arbitra¬ 
tor must exercise his own judgment on the 
points in dispute and must give his own inde¬ 
pendent decision. [P 762 C 1] 

S. N. Seth —for Applicant. 

Ambika Prasad—for Opposite Party. 


Sulaiman, Ag. C. J. —This is an ap¬ 
plication in revision from an order of 
the Small Cause Court refusing to file 
an award delivered out of Court. The 
parties are members of a body called 
Cawnpore Kapra Committee and they 
signed the admission forms which stated 
that they would abide by the rules of 
the committee and that if there was any 
dispute relating to business or dealings 
between the members of the committee 
and that dispute was pot before the com¬ 
mittee, the committee would have full 
right to settle it, and any decision ar¬ 
rived at by the committee would be bind¬ 
ing upon them. Tt further stated that 
if the signatories do not abide by the 
rules and the decisions of the committee, 
it would have the right to strike off their 
names from the rolls of members. 


There was a dispute between the plain¬ 
tiff and the defendant on account of a 
claim put forward by the plaintiff to the 
effect that there was a rule of the com¬ 
mittee that if any customer began pur¬ 
chasing articles from another commission 
agent the latter would be bound to pay 
the entire amount to the previous com*- 
mission agent with whom the customer 
had been dealing. The committee ap¬ 
pears to have appointed three persons as 
arbitrators to decide this matter. When 
notices were issued to the defendant ho 
first asked for some time, but later on 
failed to appear and one of the tbreo 
arbitrators signed an award which was 
against the defendant. It is this award 
which was sought to be filed in Court. 

It is unnecessary for us to express any 
opinion on the question whether the rule 
relied upon by the plaintiff can be said 
to be in restraint of trade or against 
public policy. It is equally unnecessary 
to decide finally in this case whether a 
general contract entered into between 
two persons that all future disputes that 
may arise in connexion with any busi- 
ness transaction whatsoever shall be re¬ 
ferred to the arbitration of a particular 
tribunal, is a binding contract. It may 
be doubtful whether such a contract can 
bo treated as a matter referred to arbi- 
tration within the meaning of para. 20, 
Sch. 2. Civil P. C. 

Wo accept the contention of the lear¬ 
ned advocate for the applicant that un¬ 
like paras. 1 and 17, para. 20 does not 
require that the reference should be in 
writing. It is clear that the language 
of that paragraph does not require that 
there should have been a written refer¬ 
ence. Para. 21 also makes it clear thatj 
all that is necessary is that the Court ' 
should bo satisfied that the matter had 
been referred to arbitration and that an 
award had been made thereon and that 
there was no ground or proof which 
would vitiate the award. Had a writing 
been necessary it would have been very 
difficult to hold that merely signing the 
admission form and agreeing to abide by 
the rules to bo made by the committee, 
the signatory had entered into a written 
agreement of reference to arbitration. 
The present case however can bo dis¬ 
posed of on the sinople question that 
there was no agreement to refer the dis¬ 
pute to the arbitration of three indivi¬ 
duals, much less to the decision of only 
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one of them. The admission form con¬ 
tained an undertaking by the signatory 
that he would abide by the decision of 
the Kapra Committee. There was no 
authority given to the committee to de¬ 
legate its power of deciding a dispute to 
a now tribunal. In the absence of such 
express authority the committee would 
not have power to leave the decision of 
the matter entirely in the hands of one 
or more of its members. The delegation 
of ministerial acts and duties can cer¬ 
tainly be made by an arbitrator but un- 
less expressly authori;?ed to do so the 
irbitrator must exercise his owm judg¬ 
ment on the points in dispute and must 
give his own independent decision. 

It is next contended on behalf of the 
applicant that inasmuch as the defen¬ 
dant submitted to the reference his con¬ 
duct amounted to referring the matter 
afresh to the arbitration. It however 
appears that notice was sent to him 
twice by the secretary of the committee 
to appear on the dates fixed and produce 
his evidence. No notice was ever sent 
by the arbitrators appointed by the com¬ 
mittee. It cannot therefore by any 
stretch of imagination be supposed that 
he acquiesced in the disposal of his dis¬ 
pute by the three arbitrators. There was 
accordingly no acquiescence. The appli¬ 
cation is accordingly dismissed with 
costs. 

P.N./r.K. Revision dismissed. 
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POLL.VN AND NIAMATULLAH, J.T. 

{Patichaiti Akhara Bara Udasi) Nanah 
Sahi Kydganj — Decree-holder—Appli¬ 
cant. 

V. 

Naziruddin and anotho —Judgment- 
debtors “Opposite Parties. 

Execution Second Appeal No. 647 of 
1930, Decided on 24th April 1931, against 
decision of Sub-Judge, Allahabad, D/- 
21st December 1929. 

Agra Tenancy Act (1926), S. 197—Grove 
on exproprietary tenancy when not shown to 
be exempt from S. 197 can be sold in exe¬ 
cution. 

Where the judgment-debtors who are espro- 
prietary tenants fail to show that the grove 
planted by them on their tenancy land is a 
gtove^'which is exempt for some reason from 
the provisions of S. 197, such grove can be sold 
fu execution of a decree. [P 752 C 2] 


1931 

Haribans Sahai and Sri Narain Saliai 
—for Applicant. 

Zafar Mehdi —for Opposite Parties. 

Pullan, J .—The only question to de¬ 
cide in this appeal is whether a grove 
belonging to the judgment-debtors can or 
cannot be sold in execution of a decree. 
The judgment-debtors are exproprietary 
tenants and the grove is situated on their 
exproprietary tenancy. Under the Agra 
Tenancy Act, 1926, the interest of a 
grove holder can be transferred in execu¬ 
tion of a decree of a civil or Eevenue 
Court, and “a grove holder” is defined in 
S. 196 of the Act. The various classes of 
grove holders mentioned in that section 
include one who has planted a grove on 
land held by him as a tenant, and it was 
for the judgment-debtors to show that! 
this grove planted by them on their 
tenancy land is a grove which for fome 
reason is exempt from the provisions of 
S. 197 of the Act. The Courts below ap-; 
pear to have overlooked the new Act and 
decided the case on the basis of a decision 
of this Court reported in Mt llafian v. 
Chhokko Lai (l). We find that that cjffee 
refers to the Agra Tenancy Act 2 of 1901 
and is no authority for the rights of a 
grove holder under the new Act. In our 
opinion this grove can be sold in execu¬ 
tion of a decree. We therefore allow this 
appeal with costs, set aside the decrees 
of the Courts below and dismiss the 
objection with costs. 

b.v./r.k. _ Apjyeal allowed. 

(l) [1927] Rev. Cases 123. 
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SULAIMAN, AG. C. J. and KiNG, J. 

{Kaviraj) Baroda Kant Sen —AppH* 
cant. 

V. 

Court of Wards in charge of Baraon 
Estate, Allahabad—Opposite Party. 

Civil Eevn. No. 341 of 1930, Decided 
on 14th May 1931, against decree of 
Small Cause Court Judge, Allahabad, 
D^- 20tb February 1930. 

:fc(a) Limilation Act (1908), Art. 115 — 
Art. 115 applies to medical practitioner’s 

claim for fees. , . , a- • 

Article 115 applies to a claim by a medical 
practitioner for the recovery of his fees for 
atteudancd ou a patient ; 13 H'* R. S6, Bet- on. 

[P 753 C 2] 

Limitation Act (1908), S. 15 (2)— 
S 15 (2) does not apply to notifying claim 
under Court of Wards Act (1912). S. 17. 

The notification - of the claim under S. 17, 
Court of W.ards Act. is merely an information tc 


Baroda Kant v. Court of Ward 






1931 Baroda Ka-nt v. Court of Wards (Sulaimao. Ag. C. J.) Allahabad 753 


Ihe Colloctot of the particulars of tho claim. 

It is not necessarily a uotics of a civil suit on 
the basis of that'claim. S. 15 (2), Limitation 
Act, which excludes the period of limitition 
prescribed for any suit of which notice has been 
{jiven in accordance wiih tho requirements of 
any eoactmeut, would therefore not apply to the 
notifying of the cUim under S. 17, Court of 
-Wards Act. [P 754 0 1] 

Tiarnan-^an Prasad and Sukumar 
Dutla—ioi Applicant. 

Sankar Saran —for Opposite Party- 

Sulaiman, Ag. C. J. —^Tbis is a civil 
jrevision from an order of the Court of 
Small Causes dismissing the plain- 
till’s suit for recovery of fees for atten¬ 
dance as a medical practitioner and for 
the prioe of the medicines supplied to 
tho late Raja of Baraon whose estate was 
taken over by the Court of Wards after 
his death. The suit has been thrown out 
cn the plea of limitation. 

In tho plaint the plaintiff alleged that 
he was a practitioner belonging to tho 
Ayurvedic system and attended the Raja 
during his illness, than he paid visits and 
supplied medicines to him from 16th 
Docembor 192t to 26th March 1926, tho 
total amount coming up to Rs. 640 and 
that the Raja promised to make prompt 
payment of the above sum, but did not 
do so, and died on TdIi .\pril 1926. The 
plaintiff alleged that he notilied his claim 
to the Manager of the Court of Wards and 
was waiting for his reply, when he was 
informed ultimately on 30th November 
1928 that his claim was disallowed. The 
plaintiff then served the defendant with 
a notice under S. 54. Court of Wards Act, 
and instituted tho preseut suit on 3rd 
Septomhor 1929. 

The learned Judge of the Court of 
Small Causes came to the conclusion that 
the plaintiff was not entitled to any ex¬ 
clusion of time on account of the inquiry 

into his claim that rornainoi pending in 

the Court of Wards and that accordingly 
bis suit was barred by time. Tho leirued 
Judge did not refer to any particular 
article of tho limitation Act under which 
ho thought the olriim was barred. 

Tiie first question is which article ap¬ 
plies to the cliim The claicn, as pointed 
out above, consists of two parts. One 
routing to tho recovery of the fees duo 
for tnedioal attendance and the other to 
tho price of medicines supplied. As re¬ 
gards the latter claim there can be no 
doubt that Art. 52 would be directly ap¬ 
plicable. Tiio me Jicinos supplied, which 

1931 A/95 & 96 


had to be paid for, wore goods sold and 
delivered where no fixed period of credit 
is agreed upon and a suit had to be brought 
within three years from the date of the 
delivery of tho goods. 

As regards the former claim it is diffi¬ 
cult to apply Art. 56 which relates to a 
suit for the price of work done by the 
plaintiff for the defendant at his request. 
No special article appears to be appli¬ 
cable to a claim by a medical practitioner 
for recovery of his fees for attendance 
on a patient. The residuary Art. 115 
which applies to all breaches of contract, 
would therefore apply, for there was un¬ 
doubtedly a contract, at least, an implied 
one, to pay the fee, and the nonpayment 
.of that fee amounted to a breach for 
which the plaintiff would be entitled 
to compensation. In Harish Chander 
Surmah v. Drojonath Ghackerhuttij (l) a 
suit for recovery of compensation for the 
fees of a medical practitioner was held ta 
lie under the corresponding article of 
the Limitation Act then in force. 

Toe next question is from what data 
the period of three years would begin to 

run. The starting point is ; 

‘When tho contract is broken or (where there 
are sucosssive breaches) when the breach in 
respect of which the suit is instituted occurs, 
or (where the breach is coutinuiug) when it 
coasej.” 

In the plaint the plaintiff himself 
alleged that the cause of action for re- 
oevery of the visits accrued when the 
visits were paid. There was therefore an 
implied contract to pay the fee on each 
day. As the fee became due immediately 
a visit was paid, it would follow that non¬ 
payment would amount to a breach of 
tne contract. In any case the plaintiff 
admits that in tho lifetime of tho Raja, 
presumably on a demand being made, be 
promised to make prompt payment of the 
sum of Rs. 640, but he did not do so, and 
died. This implies an admission that a 
demand was made and there was a 
promise to pay the foe promptly and that 
promise was not carried out. It would 
therefore follow that there was a broach, 
if not each day, then on the date of the 
last visit or at any rate when the Raja 
died, and the period of limitation would 
begin to run at least from tho date of the 
death of the Raja. The more fact that 
the SODS of the Raja or the Court of 
Wards which now represents his estate 
would be liable under 8 . 37. Contrae fc 

(if [187^ 13 W. R. 96. 
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Act, would not keep the running of the 
period of limitation in suspense. 

The next question is whether the plain¬ 
tiff is entitled to any exclusion of time 
so far as the period of two months re¬ 
quired for the notice under S. 54 is con¬ 
cerned. That period must bo excluded 
under S. 15 (2), Limitation Act. 

The learned counsel for the applicant 
strongly contends that inasmuch as the 
Court of Wards made the plaintiff wait, 
and the refusal was not communicated 
to him till 30th November 1928 the whole 
of the period from the date of notifying 
the claim till that date should be exclu¬ 
ded. It is urged that the whole scheme 
of the Court of Wards Act seems to be 
that the plaintiff should not sue till it is- 
made known whether bis claim has been 
allowed or disallowed by the Court of 
Wards. S. 21 of the Act however refers 
to the stay of proceedings in execution 
only and not to the institution of suits. 
.Similarly S. 20 merely provides that the 
decision of the Collector will not be final 
and can be contested in a civil suit. It 
does not prohibit the institution of the 
suit itself. On the other hand the 
proviso to that section indicates that 
when there is good or sufficient cause a 
suit may be filed even without the claim 
ever having been notified under S. 17. 
The notification of the claim under the 
last-mentioned section is merely an infor¬ 
mation to the Collector of the particulars 
of the claim. It is not necessarily a 
notice of a civil suit on the basis of that 
claim, S. 15 (2), which excludes the 
period of limitation prescribed for any 
suit of which notice has been given in 
accordance with the requirements of any 
enactment, would therefore not apply to 
the notifying of the claim under S. 17. 
It may be a somewhat unfortunate thing 
for claimants, but in tho absence of any 
express enactment requiring that the 
period of limitation should be suspended 
during the pendency of the inquiry to 
the claim by the Court of Wards, the 
period prescribed by Art. 115 must 
continue to run. The present claim 
having been brought more than three 
years after the accrual of the cause of 
action, even when the two months are 
excluded, is accordingly barred by time. 

Inasmuch as the period of limitation 
for the suit expired because of the con- 
sidarable delay caused by the Court of 
Wards itself in disallowing the plaintiffs 


claim, we think that the parties should 
bear their own costs in both Courts. We 
accordingly allow the revision in part, 
and, upholding the decree of the Court 
below, direct that the parties should bear 
their own costs in both Courts. 

P.n./r.k. Order accordingly^ 
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Mukerji and Bajp.at, JJ. 

Shiam Lal —Defendant —Appellant. 

V. 

Abdul 5a/fl7n —Plaintiff—Respondent. 

First Appeal No. 145 of 1930, Decided 
on 24bh April 1931, against order of 
Addl. Sub-Judge, Moradabad, D/- I9th 
May 1930. 

Contract Act (1872), S, 73—Actual loss or 
damage need not be proved to get compensa¬ 
tion—Contract Act (1872), S. 125. 

Where a person contracts to indemnify an¬ 
other in respect of any liability which the latter 
may have undertaken on bis behalf such other 
person may compel the contracting party, before 
actual damage is done, to place him in a posi¬ 
tion to meet tho liability that may hereafter be 
cast upon him ; 2G Cal. 241; 38 Mad, 791; 34 
All. 429; 63 I. C. 87, Bef. [P 755 C 2} 

Panna Lal —for Appellant. 

Mushtaq Ahmad~lor Respondent. 

Mukerji, J.—This is an appeal against 
an order of remand made under the fol¬ 
lowing circumstances; 

The respondent, Ahdul Salam, executed 
a mortgage in favour of three persons, 
Hari Chand and others, and thereby hy¬ 
pothecated a third share in two shops- 
and other properties on foot of a mort¬ 
gage bond, dated 18th November 1920. 
He acquired the remaining two-thirds 
share in the two shops which we have 
mentioned, and, later, on 2Gth July 1924, 
he sold the two shops to the appellant 
Shiam Lal, for a sum of Rs. 6,250. AbduL 
Salam left with the vendee out of^ tbe- 
purchase money a sum of Rs. 3,107-2-0 
to be paid to Hari Chand and others in 
order that the mortgage of 1920 might be 
cleared off. Owing to certain circum¬ 
stances, which we need not mention and 
which will be duly enquired into by the 
Court of first instance, Shiam Lal made 
no payment to the mortgagees. The 
mortgagees brought a suit for sale 
obtained a decree on 3rd January 
This mortgage decree was partly based 
on a compromise. Shiam Lal agreed with 
the mortgagees that the latter, in con¬ 
sideration of a sum of Rs. 2,300 paid to 
them, would release from liability the 
two shops purchased by Shiam Lal. As- 
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tho result of this compromise and pay¬ 
ment, the money duo to the mortgagees 
was reduced in amount and a decree for 
sale was passed against the remaining 
properties of Abdul Salam for tho reali¬ 
zation of a sum of Rs. 2,753-14-0. There¬ 
upon, Abdul Salam brought the suit out 
of which this appeal has arisen to re¬ 
cover the sum of Rs. 2,758-14-0 with in¬ 
terest from 3rd July 1929 (after tho ex¬ 
piry of the six months’ time allowed for 
payment), in all for recovery of Rs. 2,779 
from Shiam Lai. 

The Court of first instance dismissed 
the suit having held that it was prema¬ 
ture. The basis of the judgment was that 
so far tho plaintiff has not paid tho 
mortgagees; nor has his property been 
sold, and therefore tho plaintiff had no 
cause of action to maintain tho suit. The 
learned Subordinate Judge who hoard tho 
appeal, was of a contrary opinion, and 
he set aside the decree of the Court of 
first instance and remanded the suit for 
trial on the merits. 

In this Court the learned counsel for 
the appellant has argued that the plain¬ 
tiff has no cause of action, because he 
suffered so far, no actual damage. 

If we look to the Contract Act, S. 73, 
we shall find that the construction which 
the learned counsel for the appellant 
would put on S. 73 is too narrow. Tho 
section reads as follows: 

"When a contract has been 'broken, the party 
who sufiera by such breach is entitled to receive 
• • • • compensation for any loss or d.tmage 
caused to him thereby • * • 

The learned counsel agrees that by 
nonpayment of the money due to Hari 
Chand and others, the mortgagees, his 
client did commit a breach of the con¬ 
tract, but he says that compensation can 
be had by Abdul Salam only if he proved 
any loss or damage. His argument is 
that a loss or damage can accrue only if 
the property is sold or the plaintiff has 
to pay the money to the mortgagees. He 
went BO far as to argue that, if the de¬ 
cree obtained by Hari Ohand and others 
became time barred, the appellant would 
reap the benefit of the event and the 
plaintiff cannot recover. 

We need not consider whether the 
plaintiff would be entitled or not to 
recover the money if the decree oi rlan 
Chand and others became time barred, 
but we are olear that a loss or damage 
has already accrued to the plaintiff on 


account of a decree for sale I)oing passed 
against the plaintiff. 

If we look to the illustrations at¬ 
tached to S. 73 we shall see that the in¬ 
terpretation put by the laarnel counsel 
for the appellant is too narrow. The 
first illustration is where A contracts to 
sell and deliver 50 maunds of saltpetre 
to B at a certain rate. The promise is 
broken and it is said that B is entitled 
to receive from A, by way of oompensa- 
tion, the sura, if any, by which the con- 
tract price falls short of the price for 
which B might have obtained 50 maunds 
of saltpetre of like quality at the time 
when the saltpetre ought to have been 
delivered. There is no condition laid 
down in the illustration that in order to 
enable B to. recover compensation, B 
should have actually purchased saltpetre 
and should have actually paid a higher 
price than he had contracted to pay to 
A. Similar remarks may be made with 
respect to other illustrations, specially 
Ulus. (f). 

The learned counsel for the appellant 
argued that this view would be in accor¬ 
dance with English law, but it would 
nob be consistent with the Indian law. 
In India however, we have gob some 
cases including a case decided by our own 
High Courb where bhe same view has 
been taken, although S. 73, Contract Act, 
has not been quoted. 

In the case of Kumar Nath Bhutta- 
charjee Y. Nobo Kumar {i) there was a 
suit for recovery of damages where da¬ 
mages bad actually accrued. In discus¬ 
sing the law at pp. 244 and 245 the 
learned Judges (including Ameer Ali, J. 
as he then was) quoted certain cases and 
remarked as follows: 

“All these cases point substantially to the 
conclusion that when a person contracts to In¬ 
demnify another in respect of any liability 
which the litter jiiiv hwe undertaken on hisl 
behalf such other person may compel the con-! 
tracting party, before actual damage is done, to 
place him in a position to meet the liability 
that may hereafter be cast upon him." 

The authorities quoted were both Eng¬ 
lish and Indian. 

In the case of Bamalingathudayar v. 
Unnamalai Achi (2) there was an agree¬ 
ment between two persons, who com¬ 
promised a case which had been institu¬ 
ted in forma pauperis that if the court- 
fee was eventually levied by the Govern- 

(1) [1899] 26 Oil. 241. 

(2) [1915] 39 Mad. 791=24 I. C. 873. 
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ment, the plaintiff would pay a sum of 
Bs. 250 and the balance would be paid 
by the defendant. The Court subse¬ 
quently made an order directing the 
plaintiff to pay the whole court-fee. 
Thereupon, the plaintiff brought the suit 
for recovery of the balance after making 
a deduction of lls. 250. The question 
was whether the suit was premature. 

Their Lordships said: 

"Assuining ill favour of the defendant that 
his a"reemeiit was to pay the balance of the 
court-fee lo the Conrt and not to the plaintiff, 
at the date of suit the defendant had committed 
a breach of his contract and toe plaintiff had 
suffered damage by having her property at¬ 
tached. There was therefore sufficient to give 
her a cause of action.” 

It will be noted that in this particu¬ 
lar case a decree for sale has been passed 
against the plaintiff, and a decree for 
3 alo is certainly much more effective 
than a mere order of attachment. In the 
case of BaghiiharBai v. Jaij Bai (31 the 
view was taken by two learned Judges of 
this Court that a cause of action arose 
when a breach took place. The learned 
Judges went somewhat further and said 
that there could be only one cause of ac¬ 
tion viz., the breach and. if a subsequent 
damage actually occurred, that could 
give no farther cause of action. Wo need 
not consider bow far wo would agree 
with the second proposition of law, but 
as regards the first proposition of law, 
there seems to bo no reason to doubt its 

correctness. . 

The learned counsel for the appellant 
quoted before us the case of Satju Misra 
V Ghulam Hussain (4) where two learned 
Judges of this Court distinguished the 
case in Baghuhir Bai v. Jaij Bai (3), but 
that was a case where an actual loss, in 
the narrower sense of the word, had oo- 

°'^Having regard to the codified law, and 
having regard to the decided oases, we 
are of opinion that the plaintiff had a 
good cause of action and his suit should 
bo tried. The other points that the ap- 
pellant may have to urge will be heard 
no doubt by tbe Court of first instance. 

We uphold the order of remand and 
dismiss the appeal with costa, including 
counsel’s foes in this Court on the higher 

BCale. 


k.n./r.k. 


Appeal dismissed. 


(3) 34 All. 429=14 I. C. 242. 

(4) 11921] 63 I. 0. 87. 
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ScLAiMAN, Ag. C. J. and Smith, J. 

Abdul Wahid —Judgment-debtor—.ap¬ 
pellant. 

V. 

Tribhawan Das and others —Decree- 
holder and Auction-purchaser — Judg¬ 
ment-debtors—Respondents. 

Civil Revn No. 316 of 1930, Decided 
on 7th May 1931, against order of Dist. 

Judge, Agra, D/- 17th .\pril 1930. 

^ (a/ Civil P C (1408), S. 115 (b)—Failure 
to exercise jurisdiction owing to error of 
law—Cdse is still covered by S. 115. 

Id most cases a f iilato to exercise jurisdio- 
tion is bvsedon an erroneous view of the law 
that the Court has no jurisdiction. The mere 
fact that the failure proceeds oo an error of 
law would not take the case out of S. 115 (b). 

[P 756 0 1] 

(b) Civil P. C. (1308), S. 122—Power of 
High Court under S. 122 stated. 

Under S. 122 the High Court can only re¬ 
gulate the procedure of the subordinate.Courts, 
and cannot take away their jurisdiction. 

[P-757 0 2] 

❖ (c) Civil P. C. (1903), O. 21, R 89-Ap- 
plicali^n under R. 89 should be enterlainea 
when ail requisites under R. 89 are fulfilled — 
Failure to fix stamp being mere irregularity 
cannot prevent it 

Tbe failure to affix the stamps to the applioi- 
tioQ for setting aside the sale is nothing more 
than * mere irregularity, and does not prevent 
the Court from entertaining an application 
under R. 89, if all the conditions required by 
that rule are complied with. [P 757 0 2] 

Iqbal Ahmad, Mukhtar Ahviad and 
][dansur Alam —ior Appall tub. 

S. K. Dar and Gopi Nath Kimzru -for 
Respondents. 

Sulaiman. Ag. C. J.—This is a judg- 

ment.-debts.r'8 application in revision 
from an order of the District Judge 
affirming the order of tbe Small Cause 
Court Judge who declined to entertain 
an application under O. 21, R. 89. After 
the sale had taken place the judgment- 

debtor deposited within 
lowed by law the amount specified in the 
proclamation of sale as well as a sum 
equal to 5 par cent of the purchase 
money as required by 0. 21, R 89. and 
applied for the sale to be set aside. He 
did not at that stage pay the pouodap 
fee Tbo raunsirioi reported that the 
poundage fee ought to have been pail at 
the time the application was filed. On 
the very day that this office report was 
made tbo appellant applied asking for 
time to deposit the poundage fee. 

The learned Judge remarked: _ 

■ I am sorry it does not lie within my 1*^*'*®* 
diction to grant any extension under 0.2i, 
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R. S9. Any clefioioncy in the dopositod amount 
necessarily involves 1 a rejection of the ob¬ 
jection. The application is rejected accordingly. 

There is no doubt that the Small 
Causa Court Judge thought that inas¬ 
much as the poundage fee had not been 
paid along with the application within 
30 days’ he had no jurisdiction to grant 
any extension of time, and he had no 
option but to reject the applicition. This 
■was a failure to exercise jurisdiction in 
case he really had jurisdiction to extend 
the time. 

An appeal was preferred to the Dis¬ 
trict Judge, who considered the applica¬ 
bility of R. 15, Chap. 17 of the General 
Rules (Civil) made by this High Court 
for regulating the procedure in the sub¬ 
ordinate Courts. He began with the re¬ 
marks: 

*• Admittedly if it is held that it must be paid 
along "jth the two oth r sums mentioned m 
O. 21, R. 90, no time can be allowed. ” 

He concluded that tue rule was im- 
perative and that the poundage must be 
paid up in time, and it was contrary to 
common sense that a judgment debtor 
should get an indulgence without hrst 
paying the Government dues. He ac¬ 
cordingly agreed with the view of the 
Small Cause Court Judge. We think 
that the proper interpretation of the 
iadgmeot of the learned Judge is that he 
came to the conclusion that the deposit 
of the poundage fee within the period of 
30 days was a condition precedent to the 
hearing of the applicition, and that if 
that condition was not complied with, 
the first Court bad no jurisdiction to 
entertain it. If his view of the law 
were not correct it would amount to a 
failure to exercise jurisdiction by the 

first Court. 

Of course, in most cases a failure to 

exercise jurisdiction is ba.ed on an er¬ 
roneous vie.v of the lav that the Court 
has no jurisdiction. Taa more fact tha- 
the failure proceeds on an error of law 
would not take the case out of b. llo (o), 

Civil P. C. 

Order 21. R. 39. requires the deposit of 
only two sums: (l) the amount specified 
iQ the proclamation of sale and (2) a sum 
equal to 5 per cant of the purchase 
money. R 89 does not in terms re 
QQire the i>aym 0 Qt of any pouodAge fee. 


R. 92, sub-R. (2), provides that where in 
the case of an application under R. 89 
the deposit required by that rule is made 
within 30 days from the date of the sale, 
the Court shall make an order setting 
aside the sale. It would therefore ap¬ 
pear that R. 89 and R. 92 were literally 
complied with. The High Court had 
power to amend R. 89 and to add a third 
item like poundage fee in it. It has 
however, not done tnis so far. 

The High Court in the exercise of its 
powers under S. 122 has made certain 
rules for the guidance of the procedure 
in the subordinate civil Courts. R. 15, 
Chap. 17 requires that a poundage fee 

“ shall be paid by stamps affixed to the ap¬ 
plication to set aside the sale. " 

The rule is no doubt imperative, and 
although it does not say in • so many 
words that the fee cannot be paid after 
the expiry of 30 days, this is implied by 
the requirement that the stamps should 
be affixed to the application itself. But 
the mere fact that the rule is imperative 
would not necessarily involve the con¬ 
clusion that a breach of that rule would 
oust the jurisdiction of the Subordinate 
Court and make it helpless in the matter. 
Under S. 122 the High Court can only 
regulate the procedure of the Subordi¬ 
nate Courts, and cannot take away their 
jurisdiction. Tnere are many impera- 
tive' provisions in the Civil Procedure 
Coda, non compliance with which his 
been held in numerous cases to amount 
merely to an irregularity. The failure to 
aifix the stamps to the application for 
sotting aside the sale would also be 
nothing more than a mere irregularity, 
and would not prevent the Court from 
entertaining an .application under R. 89, 
if all the conditions reiuirod by that 
rule are compile l-wibh. Had the Court s 
belov refused the application in the 
exorcise of their discretion on the ground 
that this was not a fit case for showing 
iodulgenca. the position would have been 
dilTorant. They have declined to exercise 
jurisdiction on the supposed grounl that 
none existed. This was clearly a failure 
to exercise jurisdiction. 

Accordingly wo allow this application, 
and setting aside the orders of t)io Courts 
holo'V, scud tho case back to the first 
Court through tho lo ver appollito Court 
for disposing of the application on the 
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merits according to law. The costa will 
abide the event. 

B.v./r.k. Application allowed. 
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SULAIMAN, AG. C. J. and SmITH, J. 

Khushi Ram —Plaintiff —Applicant. 

V. 

Mt, Marita and others — Defendants 
Opposite Parties. 

First Appeal No. 153 of 1930, Decided 
on 5th May 1931, against order of Sub- 
Judge, Mainpuri, D/. 11th June 1930. 

Jurisdiction— Civil and revenue— Landlord 
cutting crops and dispossessing tenant — Suit 
lies in Revenue Court—But if there is no dis¬ 
possession but mere cutting of crops suit for 
damages lies in civil Court. 

Whore the landlord in addition to cutting 
away the crops sown by the tenant, also dis¬ 
possesses him of his bolding the Revenue Court 
is the proper forum for the tenant to being his 
suit, but if there is no dispossession but mere 
cutting away cf the crops suit for damages is 
entertainable by civil Court; 58 I. C. 511 and 
27 r. C. 532, RW. o«. [P 758 C 2] 

Baleshioari Prasad —for Applicants. 

M. L. Chaturvedi —for Opposite Parties. 

Sulaiman, Ag. C. J. — This is a plain¬ 
tiff’s appeal from an order returning tbe 
plaint for presentation to the Revenue 
Court. Tbe plaintiff alleged in the plaint 
that he was the subtenant of the plot 
referred to therein and the defendants 
improperly and by an act of high-handed¬ 
ness, being actuated by dishonest motive 
and showing readiness to 6ght. cut away 
the crops sown by the plaintiff from bis 
field on 6th October 1923. He claimed 
damages for the loss of the crops. The 
defendants in their written statement 
denied that the plaintiff was tbe sub¬ 
tenant, and pleaded that the holding had 
been surrendered long before that date 
and the crops had not bean sown by the 
plaintiff at all. There was no express 
plea raised in the written statement 
that the civil Court had no jurisdiction 
to entertain the suit. The act of the de¬ 
fendants complained against by the plain¬ 
tiff amounted, on the allegations of the 
plaintiff to a criminal offence and the 
suit was therefore not of a Small Cause 
Court nature. The first Court on the 
merits found that the defendants were 
the landholders and that the plaintiff 
had not surrendered tbe holding, and 
that tbe crops had been sown by the 
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plaintiff Ivhushi Ram in kharif 1336-P. 
It accordingly decreed the claim. 

On appeal the lower appellate Court 
came to the conclusion that this was a 
case of a dispute between a tenant and a 
landholder and that it should be settled 
by the Revenue Court. It declined to 
decide the question as to who had raised 
the crops in dispute. From the plain, 
tiff’s admission that his crops had been 
cut away by the defendants, who were 
found to be the landholders, the lower ap. 
pellate Court inferred that tbe plaintiff 
alleged that his landholders had illegally 
dispossessed him. We oanoot find any 
admission of the plaintiff that he had 
been dispossessed from bis holding as 
well. 

There is no doubt that if the plaintiff 
was dispossessed from his holding as a 
result of tbe cutting away of the crops 
which had been sown by him, bo might 
have instituted a suit in the Revenue 
Court for tbe recovery of possession of 
bis holding and also for compensation 
for wrongful dispossession under S. 99, 
Agra Tenancy Act. If he could have 
claimed adequate relief through the Re¬ 
venue Court, then ho was bound under 
S. 230 of the Act to have rscourse to that 
Court. The mere fact that the relief 
claimed by him is not in form identical 
with what he might have claimed in the 
Revenue Court would not under tbe ex¬ 
planation added to that section make 
any difference. On the other hand, if 
the plaintiff was really not dispossessed 
from his holding at all, but his crops 
were out and removed as if moveablo' 
property had been taken away from the 
place and the plaintiff remained in pos¬ 
session of his holding, there would be no 
necessity for him to bring a suit for ob¬ 
taining possession of his holding. Under 
such circumstances a suit for recovery 
of damages for wrongful dispossession 
could not be entertained by the Revenue 
Court and his remedy would lie in the 
civil Court. A case of the former nature, 
arose in Chet Bam v. Sahaba (l) in which 
a learned Judge of this Court held that 
there having been a dispossession from 
the holding the Revenue Court was the 
proper forum. Tbe case of Ram Sdrrtu 
Das v. Hari Kishen Koeri (2) was a case 
of the other nature, in which the plain- 

(1) [1915] 27 I. C. 5?'^ 

(2) [1920] 53 I. C. 511. 
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tiff was found to be in possession even 
after the crops had been out away and 
misappropriated. Another learned Judge 
of this Court hold that the suit for da. 
mages was not one for compensation for 
wrongful dispossession. 

It seems to us that in order to find 
definitely whether the civil Court should 
grant the plaintiff the relief he asked 
for it is necessary to ascertain whether 
be had or had not been dispossessed from 
bis holding after 6bh October 1928. 

As the legal position was not correctly 
appreciated by the Courts below, and 
the case has nob been approached from 
the right standpoint we cannot uphold 
the order of the lower appellate Court. 
The case having been disposed of on a 
preliminary point, we must remand it. 
Inasmuch as the issue suggested by us 
is a new issue, the lower appellate Court 
will be at liberty to allow the parties 
to produce further evidence. We accor¬ 
dingly allow this appeal, and setting 
aside the order of the lower appellate 
Court send the case back to that Court 
for disposal according to law. We direct 
that the costs of the appeal should abide 
the event. 

S.N./a.K. Gase remanded. 
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MaKERJI, J. 

Sitrri;andSons—Plaintiffs—Applicants. 

V. 

J. 0. Brin and another — Defendants 
—Opposite Parties. 

Civil Revision No. 6G of 1931. De¬ 
cided on 4th May 1931. against decree 
of Small Causa Court Judge, Allaha¬ 
bad, D/- lObh January 1931. 

Document — Con»truclion of — 9®"Yne 
principle *utecl—Document held to be one 

of hire and not of sale. 

It 13 ahvays daogeroufl to make an ^“ompt to 
Interpret oue document with the aid of an 
othoc^ and unless a question of principle is 
involved, it is no use refernus to any 
an authority. Every case has to be decided 

on the language of the agreement and 0“ 

abstract principles. In imooct 

agreement we have to see what is the ‘^port 

of it and what the parties re illy meant to do. 
If we And that the agreemout was J 

of hiring, we have no right to say 
A rase of sale, simply because lu another case, 
a High Oourt said that the pa>^ticulat case be¬ 
fore It was a case of sale; /. R. 1930 Bo»j. 
SOO aud .1 . I. H. 19-20 U'ld. 884, Hcf. ^ 


AT, Verina—tov Applicants. 

Ilari Pal Varshni — for Opposite 
Parties. 

Judgment.“This revision is bound 
to succeed as in my opinion the learned 
Judge of the Small Cause Court, has 
been misled into the decision at which he 
arrived by a certain Rangoon decision 
which was based on an older decision 
which was subsequently overruled by 
that very Court. 

The applicants here were the plain¬ 
tiffs in the Court below. They brought 
the suit out of which this appeal baa 
arisen for recovery of five months hire 
of a spring bedstead which was the sub¬ 
ject matter of an agreement dated 16th 
February 1930. 

The question is what was the import 
of the agreement whether it was pri¬ 
marily a transaction of hire and ulti¬ 
mately a transaction of sale or whether 
substantially it was a transaction for 
sale. Reading the document indepen- 
dently unaided by any authority I have 
nob the slightest doubt that it was pri¬ 
marily a transaction of hire. 

The agreement which is short starts 
with the following words:' 

"Received from ... the undermentioned arti- 
c1g8 on hire valu6<l at Rs. 150 only* * 

Then the defendants go on to say that 
they agreed bo pay the hire on certain 
terms. The first term was that the de¬ 
fendants were to take care of the article. 
Cl. 2 was that if the defendants failed to 
pay birein any month in advance the 
plaintiffs were entitled to terminate the 
hiring and to obtain possession of the 
article. Cl. 3 was that if the defendants 
ever wanted to terminate the agreement 
within the period of ten months (which 
was required to make up the sum of 
Rs 150 the price of the article at the 
rate of Rs. 15 p. m. the hire) they 
could do 80 . rt was provided that in 
such a case the defendants should nob 
be entitled to ask for any refund of 
the hire already paid. Dastly comes 
Cl. (4) in which it is said that if the 
defendants paid regularly month by 
month the hire agreed upon for ten 
months the defendants would become 
the owner of the property without any 
further payment. 

On this agreement there can be no 
doubt that primarily it was a case of 
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hire and there was no obligation on the 
part of the defendants to continue the 
hiring for the full period of ten months. 
They might keep 'the property fOi.* a 
month or two months and then give it 
back. It was only in the case of their 
keeping the property for ton months and 
regularly paying the instalments that 
the defendants would become the owner 
of the property. 

It is always dangerous to make an 
attempt to interpret one document with 
the aid of another and unless a ques¬ 
tion of principle is involved it is no use 
referring to any case as an .authority. 
In the books there will be found numer¬ 
ous cases dealing with what is known 
as “tho hire purchase agreement” but 
if we look into those cases we shall find 
that they have been decided on the lan¬ 
guage employed by the parties. For 
example we find it clearly mentioned 
[Bhiviji N. Dalai v. Bombay Trust Cor- 
poration (l)] that there the so-called les¬ 
see or hirer had no option to cancel the 
hire agreement and to stop further pay¬ 
ment. 

The head-note says: 

"When it is clear from the agreement that 
the party taking the chattel, called the hirer 
or lessee, has to pay the full amount of 
consideration mentioned in the agreement even 
though the payment is by instalments and that 
amount 'is sufficient to cover the purchase 
price of the ch.attel or when it is clear from 
tho agreement that the "hirer” or "lessee” 
cannot at any time during the period men¬ 
tioned in the agreement return the chattel to 
tho other party called the "owner” or "les¬ 
sor” and absolve himself from the obligation 
to make further payment the agreement is 
really an agreement for sale and not for hire.” 

4 

As I have already stated every case 
has to be decided on the language of the 
agreemeot and not on abstract princi¬ 
ples. Id reading a written agreement 
vs e have to see what is the import of it 
and what the parties really meant to 
do. If we find that the agreement was 
mainly one of hiring as in this particu¬ 
lar case we have no right to say that it 
was a ease of sale simply because in 
another case a High Court said that the 
particular case before it was a case of 
sale. 

There is a Madras case: the Auto Su}?- 
ply Co. v liaghunath Ghetty (2), which 

(1) A. I. R. 19.10 Bom.TDO—124 I. C. 800-54 
Bom. 381. 

(3) A. I. R. 1929 Mad. 831=1-21-I. C. 593= 
53 Mad. 8-20. 


was decided on the language employed 
in that particular case and it held that 
it vyas a case of hire and even the de¬ 
posit of more than Rs. 1,000 which was 
treated as initial payment for rent was 
not allow'ed to change the character of 
the agreement. 

I allow the application in revision 
set aside the decree of the Court below 
and decree the plaintiff’s claim witli 
costs in both the Courts against th® 
respondents. 

K.N./b.K. lievisioti allotved^ 
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Banepji and King, JJ. 


Nurul Hasan —Non-applicant—Appel¬ 
lant. 


v. 


Ht. Aisha Bi and others —Applicants 
—Respondents. 

First Appeal No. 6 of 1928, Decided 
on 21st April 1931, against decision of 
Assistant Collector, Etawab, D/- 20th 
October 1927. 

U. P. Land Revenue Act (1901), S. Ill — 
Question of title determined by competent 
Court—S. Ill does not apply. 

If a recorded coahnrer makes an objection 
involving a question of proprietary title, which 
question h.'is been determined by a Court of 
competent jurisdiction then S. Ill does not 
apply and tho question cannot bo vcoponed. 

If the objection is that such decision bad 
been obtained by fraud and without objector's 
knowledge tho objector may institute a suit on 
that ground, but tho Revenue Court cannot refer 
the objector to the civil Court for getting th!» 
decree set aside on ground of fraud, because tho 
question whether tho decree of the civil Court 
was obtained bv fraud is not a question ef 
” proprietary title ” within tho moaning of 
S. 1 1. [i'701 0 1.31 

H. Faruqi —for AppellAnt. 

Mukhtar Ahmad—ior Respondents. 


King. J.—This appeal arises out of 
an application for partition of certain 
zamindari property. The pedigree of 
the parties is given at p. 15 of the paper 
book. Mt. Aisha Bi-and others were 
applicants for partition, Nurul Hasau, 
one of the non-applicants, made an ob¬ 
jection on 7tb September 1927, alleging 
that his sisters Mt. Aisha Bi and Fa- 
tima Bi did not get any share in the 
zamindari property left by the father 
as there was a custom in the objector'a 
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{amlly that the daughters of a deceased 
person got no share in the zaraindan 
property left by their father. He also 
alleged in para. 6 of his objection that 
the decree of the civil Court, relied upon 
by the applicants for partition, is only a 
fictitious and ex parte proceeding as 
against the objector and not binding 
upon him. 

A reply was made to this objection 
on behalf of Mt. Aisha Bi. She main¬ 
tained that her rights had already been 
declared by a decree of the civil Court, 
that her name and that of the other 
applicants had been entered in the re¬ 
venue papers, and that the objector 
bad no right to raise any objection. 
The Eevenue Court passed an order on 
20th October 1927, saying that the ap¬ 
plicants are recorded cosharers, and their 
title is supported by certified copies of 
the civil Court, and other Court’s orders: 
and that the contention that they have 
come upon the property by means of 
fraud does not involve the question of 
proprietary Utle. The Court held that 
it was not empowered under S. 111. 

V P. Land Revenue Act, to reopen the 
question of title, which had already been 
decided by the civil Court, and disal- 
lowed the objection. 

This appeal is against the abovomen- 
tioned order of 20th October. It has 
been argued for the appellant that even 
though the applicants have been de¬ 
clared by a competent civil Court to ha 
entitled to the shares which they claim¬ 
ed, by the decrea dated lltb January 
1918 this decree was obtained by (rand 
and it is open to the objector to institute 
proceedings for having the decree set 
aside as having been fraudulently oh- 
tained, and the Revenue Court should 
not have stayed the proceedings, direc¬ 
ting the objector to file a suit m the 
civil Court for setting aside the decree. 

In our opinion the Court below has 
taken the correct view of its powers 
under S. 111. That section lays down 
Ithat if a recorded cosharer makes an 
objection involving a question o pro. 
pr etary title which has not been already 
'determined by a Court o 

jurisdiction, then the 
adopt ono of three courses for the pur¬ 
poses of getting the question determined. 
Kn the present case the provisions of 
Is 111 did not apply because the ques. 


tion of proprietary title raised before 
the Revenue Court had already been de¬ 
termined by a Court of competent juris¬ 
diction. It may be open to the oh- 
jeotor to institute a suit on the ground 
that the decree was obtained by fraud 
and without his knowledge, but this will 
nob bring the question of title within 
the purview of S. 111. In our opinion,' 
when the question of title has been de*i 
termined by a Court of competent juris-i 
diction, then S. Ill is no longer appli-i 
cable and it is not open to the Revenuej 
Court to refer the objector to the oivil| 
Courts for getting the decree set aside 
on the ground of fraud. The question 
whether the decree of the civil pourb 
obtained by fraud is not a ques- 


was - . . . 

tion of proprietary title ” within the 

meaning of S. 111. 

^Ve think the order of the Court below 
is correct and dismiss the appeal with 
costs. 

B.V./R.K. Appeal dismissed. 
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SULAIMAN, AG. C. J. AND NIAMAT- 

ULLAH, J. 

Poran Lal and others —Plaintiffs Ap¬ 
plicants. 

V. 

Rup Chand and others —Defendants'^ 
Opposite Parties. 

Civil Revn. No. 135 of 1930, Decided 
on 1st April 1931, against decree of Isb 
Sub.Judgo. Saharanpur. D/- 5th Febru¬ 
ary 1930. 

(a) Civil P. C. (1908), Sch. 2. R. 5—Arbi¬ 
trator cannot be appointed without notice 
from one party to other. 

NiainatuUah. J.—la Ibo abfscnce of notice 
by one of the parties to the other to appoint an 
arbitrator, tbo Court has no power to appoint 
one arbitrator in pJace of other ; A. J- R. 19'29 
All. H4 and U All. 678. Bef. (P 762 0 2J 

(b) Civil P. C. (1906), S. H5—Case is de¬ 
cided within meanin g of S. 115. when refer¬ 
ence ia mode to arbitrator whom Court could 
not appoint. fP 762 0 2j 

On a reference being made to an arbitrator 
whom the Court has no power to appoint, a 
“capo” should bo considered to have been de¬ 
cided within the moaning of S. 116 so as to 
empower tlie High Court to interfere in revision 
A. I. U. 1921 All. 1, he/. U" 763 C IJ 

ta) Civil P. C. (1908). S. 115 and Sch 2. 
R 5 —Court appointing arbitrator without 
notice to other parly — lb#re is material 
irregularity in procedure and S. 115 applies. 

Sulaiman, Ag. C. J.—if the procedure laid 
down in R. 5, bcb. 2, as ;^otdi the giving of 
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notice and the opportunity to the other ’party to 
be beard is not followed, the Court has no power 
to appoint a new arbitrator. The rule as to 
notice and the opportunity to the oppoiste party 
to be heard is a rule of procedure and the failure 
to comply with it would not amount to want 
of jurisdiction but the act of the Court would 
be illegal and there would be material irregu¬ 
larity in procedure so as to bring the case within 
the scope of S. 115. [P 764 C 1] 

B. B. O'Conor and Akhtar Husain 
Khan —for Applicants, 

Iqbal Ahmad and K. C. Mital-ioi 
Opposite Parties. 

Niamatullah. J.— This is an appli¬ 
cation for revision by the plaintiffs and 
arises out of a suit brought by them for 
partition of family property. The parties 
agreed, on 8th June 1929, to refer the 
dispute between them to the arbitration 
of four persons, including ono Madho 
Earn as an umpire. Accordingly an ap. 
plication was presented on 24th June 
1929 asking for a reference to the afore¬ 
said arbitration. Accordingly the matter 
was so referred. Madho Earn refused to 
act. By an order, dated 23rd August 
1929, the Court directed the parties to 
nominato another arbitrator in place of 
Madho Earn. Before any nomination 
could bo made by the parties, the plain- 
tiffs applied, on 2nd September 1929 
praying that the arbitration be superseded. 
The Court rejected this application and 
appointed one Babu Bimal Prasad as an 
arbitrator by an order dated 3rd September 
1929. The order itself merely appointed 
B. Bimal Prasad as an arbitrator, but it 
was construed by tho lower Court as 
amounting to a reference to B. Bimal 
Prasad as the solo referee. It should 
be mentioned that the arbitrators other 
than Madho Earn had neglected to act 
as arbitrators, though they bad not 
positively refused to act as such. B. 
Bimal Prasad also refused to act as an 
arbitrator'on 5bh September 1929. By 
an order dated 7th September 1929, tho 
Court appointed Mr. Girraj Bahadur as 
an arbitrator, directing the parties to 
pay Es. 150 as his remuneration. On 
28th November 1929 the plaintiffs ap¬ 
plied for revocation of the reference, 
expressing their unwillingness to proceed 
with the arbitration; but that applica¬ 
tion was rejected. On 9th December 
1929 tho plaintiffs again applied for the 
revocation of reference. This was also 
rejected. On 16th January 1930, the 
plaintiffs took objection to tho legality 
of the appointment of Mr. Girraj Baha- 


Chand (Niamatullah, J.) 1931 

dur as arbitrator. The application was 
rejected. Some proceedings took place 
before the arbitrator after 16th .lacuary 
1930. The present application for revi- 
sion was filed in this Court on 7th March 
1930. It appears that tho award was 
made by Mr. Girraj Bahadur on 12th 
March 1930, and filed*in due course in 
the Court below. 

One of the grounds taken in revision 
has reference to the power of the Court 
to appoint Mr. Girraj Bahadur without 
previous notice having been given by 
tho defendants to the plaintiffs to nomi¬ 
nate an arbitrator as required by E. 5. 
Sob. 2, Civil P. C. It is not in dispute 
that no notice was given by the defen¬ 
dants to the plaintiffs to appoint an 
arbitrator in place of either Madho Bam 
or B. Bimal Prasad. It is argued that 
Mr. Girraj Bahadur was appointed in 
continuation of proceedings following 
the order of the Court dated 23rd 
August 1929, by which time was given 
to the parties to nominato an arbitrator. 
It is said that B. BiJnal Prasad refused 
shortly after his nomination and the 
appointment of Mr. Girraj Bahadur by 
the Court must be considered to be part 
of the proceedings started by tho Court's 
order dated 23rd August 1929. I am 
unable to take this view of the matter, 
The Court had to fill up the vacancy 
by tho refusal of Madho Earn to act ; 
and when the parties neglected to make 
a nomination for which an opportunity 
was given to them by the order dated 
23rd August 1929, the Court appointed 
B. Bimal Prasad. This marked the ter¬ 
mination of one stage of the proceed¬ 
ings. It could not at that time bo 
anticipated that B. Bimal Prasad would 
refuse, as he subsequently did on 5bh 
September 1929. The Court should have 
adopted the procedure laid down by 
E. 5 after B. Bimal Prasad refused to[ 
act as an arbitrator. In the absence of! 
notice by one of the parties to the otberj 
to appoint an arbitrator, the Court had 
no power to appoint Mr. Girraj Bahadur 
in place of B. Bimal Prasad. This view 
was taken by.a Bench of this Court in 
Jagannath Sahu v. Chhedi Sahu (1) and 
alsoin Abdul Gani v. Din Dayal (2). I am 
clearly of opinion that the Court had no 
power to appoint Mr. Gi rraj Bahadur to 

7iy A. I. R. 1929 All. 144=115 I. 0. 611=51 
All. 501. 

(2) [19191 11 All. 578=50 I. C. 055. 


PORAN LAL V. EUP 




1931 


PORAN IjAL V. El'p Chakd 

act as arbitrator without tho formalities 
required by R. 5, Sob. 2, Civil P. C. be¬ 
ing observed. 

It is argued that no case has been de¬ 
cided within the meaning of S. 115, Civil 
P. C. and therefore no revision can lie. 
The argument implies that the stage 
when a case is decided has not yet arrived 
and will arrive in future when a decree 
is passed on the foot of the award. I 
ithink that the order of tho Court dated 
.7th September 1929 appointing Mr. Gir- 
raj Bahadur as the arbitrator and mak- 
ing a reference to him, does amount to a 
(case decided within the meaning of 
Is. 115, Civil P. C. To take any other 
view would be to put a premium on un¬ 
necessary proceedings in which a large 
number of witnesses may be examined 
by the parties and the award which the 
arbitrator might eventually make may 
be declared by the Court to have been 
made by tho arbitrator who had been 
illegally appointed and bad in conse¬ 
quence no jurisdiction. I am therefore 
of opinion that on a reference being 
jroade to an arbitrator whom the Court 
ihad no power to appoint, a “ case 
'should be considered to have been deci- 
Ided within the meaning of S. 115 so as 
'to empower this Court to interfere m 
'revision. 

It has been argued by the learned ad¬ 
vocate for the respondent that great 
delay occurred in applying for revision 
and that the applicants had acquiesced 
in the appointment of Mr. Girraj Baha¬ 
dur by taking part in tho arbitration 
proceedings before him. I have already 
referred to no less than two applications 
having been made by the applicants for 
revocation of the reference, both of 
which were dismissed by tho Court. 
Finally they objected specidcally to the 
appointment of Mr. Girraj Bahadur 
though the objection made no reference 
toR.5. Sch. 2. Civil P.C. In ymw of 

these circumstances, it cannot bo said 
that tho applicants acquiesced ®>ther 
the appointment of Mr. Girraj Bahadur 
or the decision of tho case by arbitration. 
It is quite clear that the plaintiffs were 
throughout anxious to have the matter 
clooided by tbe Court and to have 
the arbitration suporsecled. ^o case oi 
acquiescence, in my opinion, has been 
made out; and if tho appointment ol 
Mr. Girraj Bahadur was invalid so as to 
make an award made by him to be con- 
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sidered illegal tho applicants are entit¬ 
led to have the appointment of Mr. Gir¬ 
raj Bahadur set aside by this Court in 
revision instead of waiting till such 
time that an award is made and a dec¬ 
ree based thereon is passed by tho Court. 

It has been pointed out that the ap¬ 
plication for revision is directed against 
the Court’s order of 5th February 1930. 
rejecting the plaintiffs’ application, dated 
16th January 1930 which prayed 

“ that tbe arbitration proceedings may be dec¬ 
lared null and void and tbe case may be beard 
or any other arbitrator with tbe consent of the 
parties mivy be duly appointed,” 

which order at any rate does not amount 
to a case decided within the meaning of 
S. 115. It is not necessary to decide 
whether the order dated 5th February 
1930 is one which can be tbe subject of 
an application for revision; as I am clear 
that the Court’s order, dated 7th Sep¬ 
tember 1929 by which Mr. Girraj Baha¬ 
dur was appointed an arbitrator and a 
reference was made to him, is an order 
which tbe Court had no power to pass. 
Accordingly the whole proceedings subse¬ 
quent to that order must be considered 
to be tainted with illegality. Conse¬ 
quently if the order of 7tb September 
1929 can be revised, as I think it can be, 
all proceedings following that order must 
necessarily fall through. In this view 
of the case I allow this application in 
revision, set aside the order of the Court 
dated 7th September 1929 and direct it 
to proceed according to law. 

Sulaiman, Ag. C. J.-Tbis revision 
purports to bo against an order refusing 
to declare that tho arbitration proceed¬ 
ings are null and void. The order .is 
either in the exercise of the discretion of 
tho Court or is a decision that in law the 
arbitration is nob void. I am clearly of 
opinion that no revision would lie from 
this order. But as pointed out by my 
learned brother, it has been brought to 
our notice that the earlier order of 7th 
September 1929 is open to serious objec¬ 
tion. I would therefore agree to that 
order being set aside unless there is any 
estoppel against the applicants. 

No doubt the application is filed rather 
late, i. e., about six months after the 
passing of that order; but it cannot be 
said that the applic-ints acquiesced in it 
and that thAi^ nm nduot amounted to es¬ 
toppel. On ^mi i'*"®- 

tested agaiteic. tUo-^rbitrA^Dlf^nd ap- 

High Court 
itmmu 9t Kashmir 
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plied to the Court for its revocation. It 
is quite clear to my mind that if there 
has been a grave illegality or material 
irregularity, it would be open to the ap. 
plicants to challenge the award on that 
ground even aftei a decree in terms of it 
has been passed. It would therefore be 
a saving of time, labour and money if on 
being satisfied that the decree will have 
to be set aside, we were to interfere even 
at this stage. In the case of Jagannath 
Sahu V. Chkedi Sahu (l), it has been held 
by a Bench of this Court that the ap¬ 
pointment of a new arbitrator which is 
not authorized is a case decided within 
the meaning of S. 115, Civil P. C. As 
the Full Bench case in Pudliu Lai v. 
Mewa Bam {3} is not directly against 
this view, I am not prepared to differ. 

It may be assumed in favour of the 
respondents that the Court had power to 
appoint one arbitrator in place of the 
four when they neglected to act; and it 
may therefore be assumed that the ap¬ 
pointment of B. Bimal Prasad was not 
necessarily irregular. Bub when B*. Bimal 
Prasad refused to act, the Court without 
waiting for the defendants to serve a 
notice on the plaintiffs or without giving 
time to the parties to appoint a fresh 
arbitrator, proceeded to appoint Mr. 
Girraj Bahadur as the sole arbitrator 
and fixed a fee for him. This was on 
7th September 1929. 

There is certainly authority for the 
view that if the procedure laid down in 
R. 5, Sch. 2, as regards the giving of 
notice and the opportunity to the other 
party to be heard, is not followed, the 
Court has no power to appoint a new 
arbitrator. It is however not necessary 
for me to decide in this case whether the 
Court would be acting without jurisdic¬ 
tion and its order would be ultra vires 
if that procedure had not been followed. 
It may well be said with equal force 
that the rule as to notice and the oppor¬ 
tunity to the opposite party' to be heard 
is a rule of procedure, and the failure to 
'comply with it would not amount to 
Iwant of jurisdiction. I have however no 
idoubt in my mind that the act of the 
Court would be illegal and there would be 
material irregularity in procedure so as 
to bring the case within the scope of S. 115. 

As pointed .out by my'learned brother, 
there w'ere several irregularities in this 

(8; A. I. R. All. -504=63 I. G. 

16 (F.B.), 


case. Not only was no notice served by 
the defendants on the plaintifis calling 
upon them to nominate an arbitrator in 
place of the one who had refused to act 
but there was even no opportunity given 
to the plaintiffs to be heard. It has been 
contended on behalf of the ’respondents 
that inasmuch as on a previous occasion 
the plaintiffs had failed to nominate an 
arbitrator and the Court had to appoint 
B. Bimal Prasad the subsequent proceed¬ 
ings consequent upon the refusal of B. 
Bimal Prasad in which the Court ap¬ 
pointed Mr. Girraj Bahadur must be 
considered to have been in the .same 
continuation. This contention cannot 
be accepted. When the Court passed a 
definite order appointing B. Bimal Prasad 
on 3rd September 1929, the previous 
proceedings came to an end; and a fresh 
right to serve notice on the opposite 
party arose when B. Bimal Prasad in his 
turn also refused to act. I therefore 
agree that it was the duty of the Court 
to wait for a week after the service of a 
fresh notice or at any rate, to give suffix 
cient time to the parties to nominate an 
arbitrator in place of B. Bimal Prasad 
before it formally appointed Mr. Girrai 
Bahadur. Another irregularity was that 
no formal application was made to the 
Court by the defendants requesting the 
Court to appoint some one as arbitrator 
on the ground that the plaintiffs had 
failed to nominate one. As already 
pointed out, no date was fixed for the 
disposal of this matter and the parties 
were not heard before the order appoint¬ 
ing Mr. Girraj Bahadur was passed. The 
order therefore has been both unfair and 
unjust to the plaintiffs, and I agree that 
it ought to be set aside. 

By the Couit.—The application in 
revision is allowed to this extent: that 
the order of 7th September 1929 is set 
aside and the case is sent back to the 
Court below with direction to proceed 
under R. 5, Sch. 2. Civil P. C., and to 
dispose of the case according to law. 
The Court should consider- whether it 
should supersede the arbitration or whe¬ 
ther it should allow time to the parties 
to serve the necessary notice and then 
appoint an arbitrator in case they fail to 
do so. Under the circumstances of the 
case the parties should bear their own 
costs of this revision. 

B.v./R*k. Bevisiou aUoiccd^ 
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SULAIMAN, AG. C. J. and BaJPAT, J. 

Mokd. A/isaJi Ali Khan and others — 

Objectors—Appellants. 

V. 

Syed Ibrar Husain and others—B. qq- 

Appeal No. U7 of 1030. Decided 
on 18th May 1931. against order o Dist. 

Judge. Meerut. D/- /abruiry 1930^ 
Civil P C. (1903). S#. 47 and 2—Scbeme 
under S. 92 providing for appointment ot 
new trustee by committee with approval of 
District Judge-Order of District Judge ap¬ 
proving of appointment is not order under 
S 47 so as to be appealable. 

'where a soberae settled under S. 92 provides 

that in the event of a vacancy ocourriag by death 
retirement, resignalion or removal of ^ ^ 
a new trustee sUonld be appoint^i by the com 

mitiee with the approval of the Disuict 
an order of tbs District Judge approving of such 
an appointment cannot be iretted as a.decrea 
under S. 47 read with S. ‘i so as to maaa it ap 


pealaUe.'nir can such order fall within the 
Lrviow of S. 115 since the District Judge in 
Lnsidering thvt the committee had appointed 
the best av.viUble oorson to act as trustee must 

be deemed to have exercised the diapretion ves¬ 
ted in him and he cannot be said to b avo 
either without jurisdiction or with a> illega 
lity or material irregularity in the 
hiJ jurisdiction i .1. L R- 1925 and 

A. I. li. 1910 P. C. 132. Rel. on. [1 7bG C 1] 

K. N. Kaljii. Sri Narain Sahai and S. 
Majid Ali-ior hpvelUrits. . 

Iqbal Ahmad, M. A. Aziz and M. L. 

Chaturvedi—iov Respondents. 

SuUiman. Ag C. J.-Thjs appeal 
has been tiled by the dismissel trustees 

from an order of the District Judge ap¬ 
proving of tbo appointment of another 

Irusbee to fill a vacancy 
a scheme settled by the High Court in a 
suit under S- 92. Civil P. C. Under the 

Uiomethab was settled it was provided 

[that in the event of a vacancy 

Liofi by death, rotiramenb. resignation or 

^removal a new mutawalli should be ap 

^noinLfid bv the cocomittoe with the ap* 
'S of tbo District .ludga. This wss 

’ordered on 2Gbh April 1916. 

A vacancy oocirred on account of the 
resignation of the previous trustee, lha 
oommitteo ooDSidorod various 
appointed one person as j- 

learned Judge asked the committea to 
reconsider the claims of the various 

available candidates the 

of the appoinbinenb of Mr. 

*^^Tli6 learned advocate for the 
lants contends that the order passed by 
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the District Judge was an order in exe¬ 
cution of the decree originally passed, 
and therefore was a decree within the 
meaning of S. 47, Civil P. C. and is ap¬ 
pealable as such. By way of piecaubion 
a prayer has been added in the memo¬ 
randum of appeal that, if no appeal lies, 
it should be treated as an application m 

revision. , , 

We are satisfied that the order passed 

by the Court below was not an order 
under S. 47. Civil P. C.. and therefore no 
appeal lies. No doubt under the scheme 
the appointment of the trustee was sub¬ 
ject to the approval of the District Judge 
but the District Judge could nob act suo 
motu without the committee having 
moved in the matter in the first instance. 
The power given to the Judge to approve 
of the appointment or to disapprove of 
it cannot be treated- as an exeoatable 
part of the scheme settled by the High 
Court so as to make the present appli- 

cation one in execuoion. , r,!. 

In the case ol Sevak Jeranehod Bhogu 
lal V Dakar Temple Committee (1) a 
sjheme had been settled for the manage- 
moat of a temple which provided for the 
appointment of a temple committee om. 
powering the committee to make rules 
for the guidance ot its business and for 
the management of the temple, i'hese 
rules when stnotioned by the District 
Judge were to have the same force as if 
they wore part of the scheme. Tne 
ooininittee framed a set of rules which 
wibu certain altoratious were ultimately 
sanctioned by the District Judge. Uer- 
bain parties who felt aggrieved by the 
rules ai saoctiooed presented an appli¬ 
cation to the High Court for their loodi- 
tication. It was hold by their Lordships 
of the Privy Council that no appeal lay 
to the High Court against the order of 
the District Judge sanctioning these rules 
as the said order was not passed under 
S. 47. Civil P. C. Wo think that the 
principle underlying this decision applies 
to -his case as well, f^he approval given 
to the appointment by the District Judge 
cannot tie treated as a decree within the 
meaning of S. 47 road with 8. 2, Civil 
P. C., 80 as to make it ai>pevUhl 0 . 

The next qnesiion is whether a royi- 
ion lie, from tiie order of the District 


VIUU IIVIIA Wiv 

Judge. The answer to that question 
would depend on whether the order 

passed by the Judge waa in his r^diox&l 

(1) A. 1. R. 1925 P. 0. 156=87 I. C. 313.(1.( *). 
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or administrative capacity. It is quite 
obvious that if instead of the District 
Judge, the District Magistrate or some 
other person had been appointed as the 
final referee with whose approval the ap¬ 
pointment had to be made it could 
hardly be said that the act of the referee 
would be a judicial act. At the same 
time there may be a scheme of which 
certain parts when carried out may in¬ 
volve a judicial act of the District Judge. 
In the present case we do not think it 
necessary to finally decide this point 
because we are satisfied that even if a 
revision were to be allowed there are no 
grounds for interference. The learned 
Judge was not bound to accept the 
wishes of the founder of the wakf in the 
choice of the trustee. The trust was for 
public purposes, and, as observed by 
their Lordships o*f the Privy Council in 
Mahommec} Ismail Ariffv. AJwiadMoolla 
Dawood (2) the District Judge may defer 
to the wishes of the founder so far as 
they are conformable to changed condi¬ 
tions and circumstances, but his primary 
duty is to consider the interests of the 
general body of the public for whose be¬ 
nefit the trust is created, and he may in 
his judicial discretion vary any rule of 
management which he may find either 
net practicable or not in the best inter¬ 
ests of the institution. The learned 
Judge in this case in considering that 
[the committee had selected the best 
available person to act as trustee was 
exercising the discretion vested in him 
and cannot be said to have acted either 
without jurisdiction or with any illega- 
lity or material irregularity in the exer- 
cise of his jurisdjetion. The case there- 
[fore does not fall within the purview of 
jS. 115, Civil P. C. 

* We accordingly reject this appeal 
with costs. 

V.B./r.K. Appeal dismissed. 

“('2)“ A. I. R. 1916 P. C. 132-35 1. 0. 30=43 
1. A. 127=43 Cal. 1035 (P. C.). 

A. I. R. 1931 Allahabad 766 (1) 

SULAIMAN, AG. C. J. and BaJPAI, J. 
Kodai Misir and others —Applicants. 

V. 

Beyazul Haq and others — Opposite 

X* 103 

Civil Eevn. No. 102 of 1930, Decided 
on 11th March 1931, against decree of 
Munsif, Azamgarh, D/- 21st December 
1929. 


V. Ardun Singh 1931 

Civil P. c. (1908). S. 151-CIericaI mistake 

in plaint—Mere filing of appeal against does 
not oust jurisdiction of Court to correct it. 

The mere fact of an appeil beinq filed from 
the decree does not oust the jurisdictioa of the 
Court to correct a clerical mistake in the plaint 
and the decree under S. 151. [P 766 C 2J 

Janaki Prasad —for Applicants. 

^lan MohaJi Banerjee a.ad R. N, Miu 
kerji—iov Opposite Parties. 

Judgment.—Under a sale-deed a one 
anna, 13 gandas odd share was transfer¬ 
red. A suit for pre-emption was brought 
professedly to pre-empt the whole pro¬ 
perty transferred, but the share entered 
in the plaint was stated to be one anna 
3 gandas, odd. A decree followed which 
repeated the extent of the share as given 
in the plaint. An appeal was preferred 
to the District Judge and was pending, 
when the plaintiff discovered the mistake. 
He applied to the first Court for the 
amendment of the plaint and the decree 
on the ground of clerical error under 
S. 151, Civil P. C. The Court was satis¬ 
fied that there was a mistake and amen¬ 
ded the plaint and the decree. 

There can be no question that the; 
Court had jurisdiction to correct the mis-' 
take. It is argued on behalf of the ap-j 
plicant that inasmuch as an appeal was! 
pending from that decree the jurisdictiouj 
of the first Court had been ousted. We; 
are unable to accept this contention. 
The mere fact of an appeal being filed 
does not oust the jurisdiction of the Court. 
Of course where the decree of the first 
Court has been affirmed by an appellate 
Court it becomes merged in the appellate 
Court's decree, but that is a quite different 
case altogether. We therefore see no 
reason for interference and dismiss the 
revision with costs. 

R.M./r.K. Petitio7i dismissed. 
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Banerji and King, JJ. 

Baghu Lai and .Appellants 

V. 

Babii Arjun Sittgh and others Respon¬ 
dents. 

Second Appeal No. 301 of 192o, Deci¬ 
ded on I2bh .January 1931. against deci¬ 
sion of 2nd Addl. Sub Judge, Gorakhpur, 
D/- 3rd November 1927. 

Civil P. C-. O. 41. R. 4— Person, not party 
to first appeal, cannot prefer second appeal. 

When oae of the parties to a suit is no party 
to the first appeal, it is not competent lot the 
defendants or the pUintiffs who are not parties 
to the appeal in the Court below to file a second 
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appeal: .1. /. R. 1924 Ali. 873; and .1. I. li. 192G 
2^C. 84 iicj. [P 7G7 C 1] 

Shiva Prasad Sinha and .Y. Upadhya 
— for Appellants. 

K. N. Katju-^iov Respondents. 

Bannerji, J.—This is a defendants’ap- 
peal under the following circumstances. 
Batnarain Lai and Dewan Lai, de¬ 
fendants 1 and 2, had executed a pro¬ 
missory note on 12th November 1925 in 
favour of the plaintiffs Arjun Singh and 
Sarwan Singh. A suit for recovery of 
the money due on the promissory note 
was instituted by Arjun Singh and 
Sarwan Singh against Satnarain Lai, 
Dewan Lai and five other members of 
the family who were brothers and 
nephews of the two executants of the 
promissory note. The Court of first in¬ 
stance passed a decree against all the de¬ 
fendants. Three of the defendants, namely, 
Satnarain, Dewan Lai and Jagdeo Lai, 
presented an appeal to the learned Dis¬ 
trict Judge of Gorakhpur alleging that 
the appsal was on behalf of all the de- 
fendants, but the other defendants, four 
in number, were not made parties to the 
appeal. The learned Additional Subor¬ 
dinate Judge who heard the appeal dis¬ 
missed the appeal of Satnarain Lai and 
Dewan Lai and allowed the 'appeal of 
Jagdeo Lai. ^ He was asked to dismiss 
the plaintiffs’ suit against the other de¬ 
fendants also bub be declined to accede 
to the request. Thereupon Satnarain 
Lai, Dewan Lai, Raghu Lai, Hazari Lai 
and Baldeo Lai have filed the present 
appeal to this Court. A preliminary 
objection is taken to the hearing of this 
appeal by Raghu Lai, Hazari Lai and 
Baldeo Lai on the ground that they not 
having appealed and not having been 
parties to the appeal before the Court 
below are nob competent to prefer a 
second appeal. As regards the,appeal 
of Satnarain and Dewan Lai it is urged 
that no ground has been taken in the 
memorandum of appeal on their behalf. 

We have come to the conclusion that 
the preliminary objection must be al¬ 
lowed. In our opinion when One of the 
parties to a suit is no party to the first 
appeal, it is not competent for the de¬ 
fendants or plaintiffs who are not par¬ 
ties to the appeal in the Court below to 
file a second appeal. To permit such an 
appeal would really amount in effect to 
permitting an appeal against the decree 
of the trial Judge. A similar view was 


taken in the case of Balkaran Lai v. 
Malik Naindavt A. I. li. 1921 All. 873. 
Reference may also be made to the case 
of Mahmed Khnleel Shirazi and Sons v. 
Les Tanneries Lyonnaises (1). We there¬ 
fore dismiss this appeal with costs. 
K.N./r.K. Appeal dismissed. 

{!) A. I. H. 1926 P.C. 34=94 I. C. 767=53 I 4* 
84=49 Mad. 435 (P. C.). 
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Hears, C. J. and Sen, J. 

Chhita —Appellant. 

V. 

Mt. Jaffo and others —Respondents 
First Appeal No. 42 of 1930. Decided 
on 27th January 1931. against order of 

Huttra, D/. 3rd December 

Civil P. C. fl908), O. 3, R. 4-Name of 
pleader through oversight omitted from 
body of vakalatnama—There is no valid ap- 
pointmenl-Defect cannot be cured either by 
oral evidence which is inadmissible or bv cir¬ 
cumstance that pleader has endorsed his 
acceptance in writing on back of vakalat- 

It is obviously the intention of the legislature 
that the authority of the pleader to acf should 
be contained in an instruiirent in writing and 

thatty appointment of the pleader could not 

be mado verbally. The word “shall” in o 
H. 4, indicates that the rule is of an imperative 
charaoter. NVhere the name of the pleader has 
through oversight, been omitted from the bo^y’ 
of the vakalatnamah, there is no valid appoint 
meat; and the defect in the instrument Sd 
not be cured either: (i) by production of parol 
evidence, which is inadmissible, or (2) by^ thi 
circumstances, that the pleader had endorsed 
hi8 acceptance in writing on the back of the 

vakalatnama. Whep the legislature insists upon 

the execution of a formal document there caS 
be no appointment unless the formalifvlt 
been duly complied with; and the ^ 

authority in favour of a dkaUe indivmuTo“ 
individuals by name cannot be dispensed with 
on the ground that the enacted rule is mere 
technical rule of procedure; G A L J Vin 

3G All. 46 and /. It. 1936 All. 112, tl on 

C iO 7-j / 4 . [I* 768 C 21 

i). C. Das—for Appellant. 

N. P. Asthana and Baij Nath Sakai— 
for Respondents. 

^ presented in 

the Court of the Munsif of Muttra bv 

one Babu Bishambhar Nath, on behalf of 

Mt. Jaffo and others. The plaint was 

accompanied by a vakalatnama, which 

was duly signed by the plaintiffs 

Through haste or by oversight, the exe 

outants of the vakalatnama omitted to 

Nath m the body of this instrument. The 
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bl&nk space in the vakalatnama in 
wbich tho nacno of tho ploador should 
6 av 0 boon written had not boon filled in. 
Babu Bishaoibhar Nath however had 
endorsed the acceptance of the vakalat* 
hama on the back of this document. 

At a late stage of the case this de¬ 
fect was discovered by a pleader for 
Chitta, defendant. He objoc’ted that there 
was no valid plaint in Coutt, as tnat 

document had been’.presented by- an un- 

• * • • ^ ' 
authorized person. 

This objection, was snstainefi by -the 

Munsif. He ordered - 

“tbe-ciss lb Be struck off the file with the 
direction thut the pliint be^ returned to the 
vakil for proper presontatiort'.’ , 

A formal order was drawn . up,, ^whi^h 
did not exactly agree, with the opera¬ 
tive part of tho judgment and was in- 

aconrate. , It run as follows: 

“It ie ordered and decreed th^t this case be 
struck off the list of pendiag c^sos. The pUmt 
be returnod to the pleAdet for tho pUiatiu^ for 
presentation to a competent Court.’ 

It may be observed that the plaint 
was to be returned to Babu Bishambhar 
Nath but ho was not the pleader for the 
plaintiffs. The Suit moreove^r had n^ 
been inatituted in the .wrong Court J The 
plaint was lodged |n thg Court df the 
Munsif of Muttra whioli, was the dovect 

forum. 

Tho plaintiffs appealed; and their ap¬ 
peal was heard'by the Subordinate 
Judge of Muttra. He considered that 
the Munsif had returned the plaint on 
a view which was narrow and technical’^ 
and upon this ground alone ho reversed 
the order of the Mu^if And. remanded 
the case to him for trial on the merits. 
The defendant has appealed to this 

Court from the order of remand and..it 

has been contended that the tdnbordinate 
Judge was not justified in oversetting the 
Munsif. that the plaint'had not . been 
validly presented in the "Court of the 
Munsif and that tho order of remand 

was bad in law. 

Order 3. B. 4, -Civil P. 0.. provides: 

“iD No pleader shall act for-any person m 
Court uul-Ss he ba3>en aiipoiutod for the pur¬ 


pose bv such person by a document in writing 
signed by such person.” 


It was obviously the intention of the 
legislature that the- authority of the 
^pleaderto act should be contained in an 
instrument in writing and that the ap¬ 
pointment, of the pleader could .not 
made verbally. The word “shall” in 
the aforesiid rule indicates that the ruts 
is of an imperative character. Where 
the same of. the pleader had, through 
oversight, been omitted from the body of 
vakalatnama, tliei’e was no valid ap¬ 
pointment; and the defeat in the instru 
raent could not be cural either: (l) by 
production of parol'avidenos which was 
inadmissible; or ( 2 ) by the ciroumstauoes. 
that the pleader had endorsed his accep¬ 
tance in writing on the back of the v.a- 
kalatnama. Where the legislature in¬ 
sists upon the execution of a formal docu¬ 
ment, there can be no appointment un- 
less the formality has been duly complied 
with; and the written authority in favour 
of a definite individual or individuals 
by name cannot be dispensed with on 
.the ground that the enacted rule is mare 
’^chnicfBl rule of procedure. 

"W^ Are of opinion that Babu Bishain* 
.bhar Nath was not validly appoime l and 
that the plaint lodged by him was un¬ 
authorized. We are forbifiSd in our view 
O' law the principle laid down by 
this Court in Pokhpal Singh v. Dambar 
Singh (l>, Muhammad A!i k'hau v,,Jas^ 
ram (5). and Muhammad Qamar Shah 
Klim V. Mtiihammid Salamat Ah iv/ia«. 

A. I. n. 1930 AU. 112. 


• 4 




HI 




The result is that we allow this ap¬ 
peal, set asidff-the order of re nand and 
restore the order of the Court of fiiBb 
-instance in so far as it directs the return 

of the plaint to the pleader 

ted it. The appellant i 3 entitled to h 3 

costs of this Court and of tho Courts 

^^KN-/r.k. Appeal anowed. 


4 

I 


i., 


{if riffdo] 6 A. L. J. llOa. P 

(• 2 ) A. I. R. 1911 All. 536=30 Alb *6-23 I. C. 

461. 
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